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PROVIDING  FOR  RECONCILIATION  PURSUANT  TO  SECTION 
2  OF  THE  CONCURRENT  RESOLUTION  ON  THE  BUDGET 
FOR  THE  FISCAL  YEAR  1987 


July  31,  1986. — Committed  to  the  Committee  of  the  Whole  House  on  the  State  of 
the  Union  and  ordered  to  be  printed 


Mr.  Gray  of  Pennsylvania,  from  the  Committee  on  the  Budget, 
submitted  the  following 

REPORT 

together  with 

SUPPLEMENTAL,  ADDITIONAL,  AND  MINORITY  VIEWS 

[To  accompany  H.R.  5300] 
[Including  cost  estimates  of  the  Congressional  Budget  Office] 

Statement  of  the  Committee  on  the  Budget 

The  Committee  on  the  Budget  to  whom  reconciliation  recommen- 
dations were  submitted  pursuant  to  section  2  of  Senate  Resolution 
120,  the  Concurrent  Resolution  on  the  Budget  for  Fiscal  Year  1987, 
having  considered  the  same,  reports  a  bill  embodying  those  recom- 
mendations. 

Vote  of  the  Committee  in  Reporting  the  Bill 

In  compliance  with  clause  2(1)(2)(B)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  following  statement  is  made  relative 
to  the  vote  of  the  Committee  in  reporting  the  bill.  H.R.  5300  was 
ordered  reported  by  the  Committee  on  July  31,  1986,  by  a  voice 
vote,  with  a  quorum  being  present. 

Budget  Authority  and  Cost  Estimates,  Including  Estimates  of 
Congressional  Budget  Office 

In  compliance  with  clause  7(a)  of  rule  XIII  and  clause  2(1)(3)(C)  of 
rule  XI  of  the  Rules  of  the  House  of  Representatives,  the  Commit- 
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[(A)  each  corporation  within  such  industry  which  is  identi- 
fied under  section  373  fully  participates  in  such  program; 

[(B)  all  information  deemed  necessary  by  the  Secretary  for 
purposes  of  evaluating  the  progress  made  by  such  industry  in 
achieving  the  industry  energy  efficiency  improvement  target 
set  forth  under  section  374  is  provided  to  the  Secretary;  and 

[(C)  reports  made  to  a  trade  association  or  other  person,  in 
connection  with  such  program,  are  retained  for  a  reasonable 
period  of  time  and  are  available  to  the  Secretary. 
[(2)  If  the  Secretary  determines  that  an  industry's  voluntary  re- 
porting program  is  not  adequate  solely  on  the  basis  that  any  corpo- 
ration within  such  industry  is  not  fully  participating  in  such  pro- 
gram, he  shall  exempt  from  the  requirements  of  section  375(a)  only 
those  corporations  which  fully  participate  in  such  program. 

[(h)  Nothing  in  this  part  shall  limit  the  authority  of  the  Secre- 
tary to  require  reports  of  energy  information  under  any  other 
law.J 

*  *  *  *  *  *  * 

Report  To  Accompany  Recommendations  From  the  Committee 
ON  Energy  and  Commerce  (Health  Matters) 

Medicare,  Medicaid,  and  Maternal  and  Child  Health  Budget 
Reconciliation  Amendments  of  1986 

purpose  and  summary 

The  purpose  of  the  amendments  reported  by  the  Committee  is  to 
achieve  net  expenditure  reductions  in  Part  B  of  the  Medicare  pro- 
gram, which  in  combination  with  changes  recommended  by  the 
Committee  on  Ways  and  Means  in  Part  A  of  the  Medicare  pro- 
gram, will  achieve  the  reconciliation  targets  established  in  the  Con- 
current Budget  Resolution  for  FY  1987,  S.  Con.  Res.  120;  and  to 
provide  legislative  authority  to  achieve  certain  program  improve- 
ments in  the  Medicaid  and  Maternal  and  Child  Health  programs 
which  were  specified  in  the  Budget  Resolution. 

background  and  need  for  legislation 

The  Concurrent  Resolution  on  the  Budget  for  FY  1987  provided 
for  a  reduction  in  Medicare  expenditures  in  Parts  A  and  B  of  the 
program  of  $550  million  in  FY  1987,  and  $3.3  billion  over  the  next 
three  fiscal  years.  The  House  Resolution  specified  that  these  pro- 
gram savings  were  to  be  achieved  in  a  manner  which  did  not  in- 
crease costs  to,  or  reduce  services  for,  program  beneficiaries.  The 
Budget  also  made  provision  for  increased  funds  in  Medicare  of  $250 
million  in  FY  1987  and  $1  billion  over  the  next  three  fiscal  years  to 
moderate  increases  in  the  Medicare  hospital  deductible. 

Jurisdiction  over  the  Medicare  program  is  shared  between  the 
Committees  on  Ways  and  Means  (Parts  A  and  B  of  Medicare)  and 
Energy  and  Commerce  (Part  B  of  Medicare).  The  reconciliation  in- 
struction for  expenditure  reduction  is  assigned  in  full  to  both  Com- 
mittees with  the  understanding  that  the  combined  actions  of  both 
Committees  will  determine  if  the  reconciliation  target  is  met.  The 
amendments  considered  by  the  Energy  and  Commerce  Committee 
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are  designed  to  make  improvements  in  the  Medicare  program,  to 
protect  the  beneficiary  against  increased  costs  or  reductions  in 
services,  and  to  achieve  sufficient  net  reductions  in  part  B  expendi- 
tures that,  when  combined  with  the  effect  of  the  actions  of  the 
Ways  and  Means  Committee,  the  reconciliation  instruction  for  the 
Medicare  program  are  met. 

Further,  the  Budget  Resolution  contained  funds  for  increased 
services  under  the  Maternal  and  Child  Health  Services  Block 
Grant  found  in  Title  V  of  the  Social  Security  Act  and  for  specified 
improvements  in  the  Medicaid  program  which  would  allow  aged 
and  disabled  persons  below  the  poverty  line,  and  poor  pregnant 
women  and  infants  up  to  age  1,  to  have  access  to  Medicaid  services 
at  State  option.  In  addition,  the  Resolution  provided  funds  to  hold 
States  harmless  in  FY  1987  for  loss  of  funds  resulting  from  changes 
in  the  matching  formula  for  Medicaid  which  were  adopted  as  part 
of  the  Consolidated  Omnibus  Budget  Reconciliation  Act,  P.L.  99- 
272,  enacted  earlier  this  year.  The  amendments  considered  by  the 
Committee  were  in  response  to  these  specific  initiatives  included  in 
the  budget. 

An  explanation  of  the  amendments  to  existing  law  recommended 
by  the  Committee  follows: 

SUBTITLE  F — MEDICARE 

Provisions  Relating  to  Parts  A  and  B 
Direct  costs  of  graduate  medical  education  (Sec.  4501) 

Section  9202  of  the  Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985  ("COBRA")  restructured  the  manner  in  which  Medi- 
care reimburses  teaching  hospitals  for  the  direct  costs  they  incur 
for  graduate  medical  education.  Effective  with  cost  reporting  peri- 
ods beginning  on  or  after  July  1,  1985,  hospitals  are  to  receive  pay- 
ment on  the  basis  of  a  formula  that  takes  into  account  each  hospi- 
tal's previous  average  cost  per  full-time  equivalent  resident,  the 
number  of  full-time  equivalent  residents  during  the  period  for 
which  reimbursement  is  being  made,  and  the  hospital's  proportion 
of  total  inpatient  days  used  by  Medicare  patients  during  that 
period.  Beginning  on  July  1,  1986,  distinctions  are  made  among 
residents,  for  purposes  of  counting  their  full-time  equivalency  in 
this  formula,  and  different  weighting  factors  are  applied  depending 
on  how  many  years  of  residency  training  they  have  completed. 
Residents  are  weighted  at  1.00  during  the  period  needed  to  obtain 
their  first  board  eligibility,  plus  one  additional  year,  not  to  exceed 
a  total  of  five  years.  As  a  practical  matter,  this  results  in  full  pay- 
ments for  either  four  or  five  years.  After  that  period  of  residency, 
payments  are  reduced.  Beginning  on  July  1,  1987  payments  for 
such  residents  are  reduced  to  50%  of  what  they  would  otherwise 
have  been. 

Section  4501  of  the  Committee  bill  makes  two  changes  in  these 
new  rules,  with  respect  to  how  residents  are  counted  towards  full- 
time  equivalency.  These  two  changes  are  designed  to  enhance  the 
incentives  for  training  in  primary  care.  The  first  change  relates  to 
the  patient  care  settings  in  which  the  resident  may  be  located  and 
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counted  towards  full-time  equivalency;  the  second  relates  to  the 
weighting  factor  used  during  the  fifth  year  of  residency. 

Under  current  Medicare  regulations,  a  resident's  time  spent  in 
an  ambulatory  setting  is  counted  towards  full-time  equivalency 
only  if  the  setting  is,  organizationally,  part  of  the  hospital  where 
the  resident's  training  program  is  located.  If  the  resident  is  as- 
signed to  a  free-standing  setting,  such  as  a  family  practice  center 
or  clinic  or  a  free-standing  ambulatory  surgery  center,  no  Medicare 
payments  are  allowed  for  the  time  spent  there.  Since  it  is  difficult 
to  find  sufficient  other  sources  of  funding  for  the  costs  of  such 
training,  assignments  to  these  settings  are  discouraged.  It  is  the 
Committee's  view  that  training  in  these  settings  is  desirable,  be- 
cause of  the  growing  trend  to  treat  more  patients  out  of  the  inpa- 
tient hospital  setting  and  because  of  the  encouragement  it  gives  to 
primary  care. 

The  Committee  bill  would  change  the  current  regulations  by  pro- 
viding that  all  of  the  time  that  a  resident  spends  in  activities  relat- 
ed to  patient  care  is  to  be  counted  towards  full-time  equivalency, 
without  regard  to  the  setting  in  which  those  activities  take  place, 
so  long  as  the  hospital  is  incurring  costs  for  that  resident's  train- 
ing. Payments  would  continue  to  be  made  only  to  the  hospital;  they 
would  not  be  made  directly  to  independent,  free-standing  units. 
Such  units  would  have  to  have  a  financial  arrangement  with  the 
teaching  hospital,  under  which  the  hospital  incurs  costs  for  such 
items  as  the  resident's  salary  or  stipend,  the  faculty,  supervisors  or 
administrators  of  the  residency  program,  or  the  other  items  that 
are  presently  included  under  direct  medical  education  costs. 

The  Committee  bill  would  also  change  the  weighting  factors  used 
to  compute  full-time  equivalency.  Beginning  on  July  1,  1987,  resi- 
dents in  the  fifth  year  of  their  training  who  are  weighted  at  1.00 
under  the  current  law  would  be  given  a  reduced  weighting  factor. 
The  twelve  month  period  beginning  July  1,  1987,  would  be  a  transi- 
tion year  during  which  such  residents  would  be  given  a  weighting 
factor  of  0.75.  Beginning  on  July  1,  1988,  and  thereafter,  such  resi- 
dents would  be  given  a  weighting  factor  of  0.50,  which  is  the  same 
as  that  given  to  other  residents  in  the  fifth,  sixth,  and  succeeding 
years. 

As  was  discussed  in  the  Committee's  report  on  the  structural 
changes  made  in  COBRA  (H.  Kept.  99-265,  Part  1,  pp.  66-73),  pri- 
mary care  training  programs  have  more  difficulty  obtaining  re- 
sources than  other  programs,  and  they  are  more  vulnerable  to  the 
cost-cutting  measures  currently  being  employed  throughout  the 
health  care  sector.  As  a  result,  opportunities  for  primary  care 
training  might  be  curtailed,  for  reasons  having  nothing  to  do  with 
the  training  and  career  interests  of  residents  or  with  the  relative 
scarcity  or  surplus  of  particular  specialties  and  subspecialties.  The 
two  changes  in  the  Committee  bill  are  designed  to  reinforce  and 
enhance  the  objectives  of  the  changes  made  by  COBRA. 

Cost  limits  for  home  health  agency  services  (Sec.  1^502) 

Under  regulations  published  by  the  Secretary  on  July  5,  1985, 
the  methodology  for  calculating  home  health  cost  limits  was  re- 
vised, effective  July  1,  1985,  to  require  that  such  limits  be  applied 
on  a  discipline-specific  basis.  Prior  to  that  time,  separate  limits 
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were  established  for  each  type  of  service  provided,  but  they  were 
applied  in  the  aggregate  to  each  home  health  agency  based  on  a 
mix  of  services. 

The  Committee  bill  would  restore  the  methodology  for  determin- 
ing home  health  cost  limits  to  that  which  was  in  place  prior  the 
publication  of  the  July  5,  1985  regulations.  Under  the  bill,  cost  lim- 
itations would  have  to  be  applied  on  an  aggregate  basis  for  all 
home  health  services  furnished  by  an  agency,  rather  than  on  a  dis- 
cipline-specific basis.  The  Secretary  would  be  precluded  from  apply- 
ing limits  separately  for  each  type  of  home  health  service  provided 
and  would  be  required  to  allow  agencies  to  aggregate  these  limits 
and  apply  them  to  aggregated  costs.  The  bill  would  also  require 
that  the  Secretary  provide  for  an  adjustment  to  these  limits  as 
they  apply  to  hospital-based  agencies  so  as  to  account  for  the 
higher  administrative  costs  that  are  incurred  by  such  agencies. 

In  addition  to  reinstating  the  methodology  for  the  application  of 
home  health  cost  limits,  the  Committee  bill  would  require  the  Sec- 
retary to  base  such  limits  on  the  most  recent  data  that  are  avail- 
able. However,  these  data  could  not  include  information  from  cost 
reporting  periods  beginning  before  October  1,  1983.  That  is  the  date 
that  the  new  Medicare  prospective  payment  system  for  hospitals 
began  to  be  implemented,  and  began  to  affect  the  needs  of  patients 
being  served  by  home  health  agencies.  The  Secretary  would  also  be 
required  to  take  into  account  the  changes  in  costs  of  home  health 
agencies  in  billing  and  verification  procedures  that  may  result 
from  the  Secretary's  changing  or  modifying  the  requirements  for 
such  procedures,  to  the  extent  the  changes  in  costs  are  not  reflect- 
ed in  the  data. 

Under  the  Committee  bill,  the  Comptroller  General  is  required  to 
report  to  Congress  by  April  1,  1987  on  the  appropriateness  and 
impact  on  Medicare  beneficiaries  of  applying  cost  limits  on  a  disci- 
pline-specific basis  rather  than  on  an  aggregate  basis  for  all  home 
health  services  provided  by  an  agency,  as  well  as  on  the  appropri- 
ateness of  the  percentage  limits  for  such  services  as  established  by 
the  Secretary. 

Research  on  patient  outcomes  (Sec.  4503) 

A  growing  body  of  research  on  the  utilization  of  medical  services 
has  shown  there  to  be  extraordinary  variations  in  the  scope  of  care 
furnished  to  otherwise  comparable  populations.  This  is  true  for  the 
general  population  and  for  Medicare  enrollees,  in  particular.  Such 
research  raises  questions  that  have  an  important  bearing  on  policy 
decisions  affecting  the  Medicare  program.  These  include  questions 
about  the  quality  of  care,  the  appropriateness  of  care,  and  the  cost- 
effectiveness  of  care  being  received  by  Medicare  enrollees  and  the 
effects  of  the  payment  methodologies  and  quality  assurance  meas- 
ures currently  employed. 

The  existing  research  raises  such  questions  in  a  direct  and  force- 
ful manner,  but  does  not  provide  answers.  We  now  know  that  hos- 
pital admissions  or  surgical  rates  for  certain  diagnoses,  and  aver- 
age per  capita  expenditures  for  health  care,  vary  by  multiples  of 
two,  three,  or  four,  from  one  community  to  another.  However,  we 
do  not  know  the  causes  for  such  variations,  what  the  effects  of  such 
variations  are  on  patient  outcomes,  or  what  the  proper  rates  of  uti- 
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lization  should  be.  Many  procedures  in  common  use  have  not  been 
rigorously  evaluated,  and  there  is  not  a  general  consensus  on  the 
proper  criteria  and  measures  of  quality  and  patient  outcome.  Indi- 
vidual physicians,  each  acting  in  good  faith,  in  the  best  interests  of 
the  patient,  and  on  the  best  information  and  knowledge  available 
to  them,  can  arrive  at  widely  divergent  conclusions  about  the  best 
course  of  treatment.  Such  differences  can  result  in  vastly  different 
effects  on  the  quality,  outcome,  and  costs  of  care. 

The  Committee  bill  requires  the  Secretary  to  conduct  research  on 
patient  outcomes  and  selected  medical  treatments  and  procedures, 
for  the  purpose  of  improving  our  ability  to  address  these  issues  in 
an  informed  manner.  Funding  is  provided  from  the  Part  A  and 
Part  B  trust  funds,  to  be  used  for  grants  and  cooperative  agree- 
ments with  the  research  community.  The  program  would  be  admin- 
istered by  the  National  Center  for  Health  Services  Research  and 
Health  Care  Technology,  under  the  Assistant  Secretary  for  Health. 
In  administering  the  program,  the  National  Center  would  be  re- 
quired to  consult  with  the  Center  for  Health  Care  Technology  re- 
cently established,  with  Federal  matching  funds,  under  the  auspic- 
es of  the  Institute  of  Medicine.  Priorities  and  objectives  for  the  re- 
search program  are  further  identified  in  the  provision. 

Methodologically  sound  research  on  these  policy-relevant,  unan- 
swered questions  will  be  of  tremendous  assistance  as  the  Commit- 
tee reviews  proposals  for  further  modifications  and  refinements  in 
the  Medicare  program.  The  Committee  is  concerned  that  a  continu- 
ation of  recent  cost-saving  measures,  such  as  freezes  or  across-the- 
board  reductions  in  payments  for  hospital,  physician  and  other 
services,  will  have  an  adverse  effect  on  the  accessibility  and  quality 
of  care  needed  by  Medicare  enrollees.  It  is  the  Committee's  view 
that  significant  savings  might  be  achievable  in  the  future,  without 
such  adverse  effects,  if  our  efforts  are  grounded  on  rigorous  re- 
search of  the  type  called  for  in  this  provision. 

Treatment  of  group  purchasing  vendor  agreements  (Sec.  4504) 

Under  current  law,  it  is  a  felony  to  pay  any  remuneration,  in- 
cluding any  kickback,  bribe,  or  rebate,  with  the  intent  of  inducing 
or  arranging  for  the  referral  of  Medicare  or  Medicaid  business.  Sec- 
tions 1877(b)  and  1909(b)  of  the  Act  make  conviction  for  such  con- 
duct punishable  by  a  fine  of  up  to  $25,000  and  imprisonment  of  up 
to  5  years,  or  both. 

Group  purchasing  organizations  (GPO's)  purchase  goods  and 
services  for  participating  hospitals  and  other  institutions  at  costs 
below  those  which  the  members  would  be  able  to  obtain  individual- 
ly. To  cover  costs,  GPO's  either  charge  administrative  fees  to 
member  institutions,  or  they  require  vendors  from  whom  they  pur- 
chase services  or  supplies  to  pay  them  a  fixed  percentage  of  the 
value  of  the  business  that  they  refer  to  the  vendors.  The  Inspector 
General  of  the  Department  of  Health  and  Services  has  determined 
that  this  latter  arrangement— the  vendor-paid  fee — represents  a 
''technical"  violation  of  the  anti-kickback  provisions.  In  the  IG's 
view,  both  the  vendor  who  agrees  to  such  a  condition  and  a  GPO 
who  solicits  such  an  agreement  are  violating  the  law.  The  IG  does 
not  consider  these  payments  exempt  from  criminal  liability  as  "dis- 
counts" under  sections  1877(b)  and  1909(b)  of  the  Act  because  they 
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are  not  reductions  in  price,  the  value  of  which  are  passed  on  to  the 
purchaser.  Under  group  purchasing  agreements,  the  amount  paid 
by  the  vendor  to  the  agent  may  not  be  passed  along  to  the  hospi- 
tals. 

Pending  Congressional  clarification  on  this  point,  the  IG  request- 
ed that  the  Justice  Department  announce  it  would  refrain  from 
prosecuting  such  arrangements,  but  the  Department,  by  letter 
dated  October  30,  1985,  declined,  arguing  that  "this  would  be  tanta- 
mount to  saying  that  conduct  which  Congress  in  its  wisdom  has 
made  a  crime  is  not  a  crime."  It  is  clear  tht  Congressional  action  is 
warranted. 

The  Committee  believes  that  GPO's  can  help  reduce  health  care 
costs  for  the  government  and  the  private  sector  alike  by  enabling  a 
group  of  purchasers  to  obtain  substantial  volume  discounts  on  the 
prices  they  are  charged.  The  Committee  understands  that  the 
amount  of  the  price  reductions  exceeds  the  fees  the  vendors  must 
pay  the  GPO's.  The  Committee  can  see  no  justification  for  prohibit- 
ing such  cost-saving  arrangements,  and  believes  that  the  uncertain- 
ty resulting  from  the  Justice  Department's  position  on  this  issue 
should  be  eliminated. 

The  Committee  bill  therefore  creates  an  exception  to  the  anti- 
kickback  provisions  for  amounts  paid  by  vendors  of  goods  and  serv- 
ices to  authorized  purchasing  agents  for  groups  of  hospitals,  nurs- 
ing homes,  or  other  entities  receiving  Medicare  and  Medicaid  reim- 
bursement, if  the  following  conditions  are  met.  First,  the  purchas- 
ing agent  must  have  a  written  contract  with  each  vendor  and  with 
each  Medicare  or  Medicaid  provider  or  practitioner  in  the  group 
specifying  the  amount  paid  to  the  agent.  The  amount  may  be 
either  a  fixed  sum  or  a  fixed  percentage  (not  to  exceed  3  percent)  of 
the  value  of  the  purchase  made  by  each  practitioner  or  provider 
under  the  contract.  Second,  the  purchasing  agent  must  disclose  to 
each  practitioner  or  provider  in  the  group  the  amount  received 
from  each  vendor  with  respect  to  that  individual's  or  entities  pur- 
chases. These  limitations  are  intended  to  assure  that  only  reasona- 
ble and  above-board  vendor-paid  GPO  fee  arrangements  receive  the 
protection  of  this  exclusion. 

The  purpose  of  this  provision  is  to  assure  GPO's  and  the  vendors 
who  contract  with  them,  that  they  do  not  risk  prosecution  as  a 
result  of  the  fees  the  GPO's  collection  from  the  vendors.  The  provi- 
sion is  therefore  effective  with  respect  to  payments  made  before, 
on,  or  after  enactment. 

Improvements  in  civil  monetary  penalty  and  exclusion  provisions 
(Sec.  4505) 

Under  current  law,  practitioners  and  institutions  who  present 
false  or  certain  other  improper  claims  or  requests  for  reimburse- 
ment under  the  Medicare,  Medicaid,  or  Maternal  and  Child  Health 
Services  programs  are,  in  addition  to  potential  criminal  penalties, 
subject  to  civil  monetary  penalties  of  up  to  $2,000  for  each  item  or 
service  and,  in  lieu  of  damages  an  assessment  of  up  to  twice  the 
am.ount  claimed.  Civil  money  penalty  proceedings  are  prosecuted 
by  the  Inspector  General  of  HHS  before  an  administrative  law 
judge;  providers  may  appeal  adverse  determinations  to  the  appro- 
priate U.S.  Circuit  Court  of  Appeals.  In  addition,  individuals  who 
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have  been  convicted  of  criminal  offenses  related  to  their  participa- 
tion in  Medicare  or  Medicaid  are  subject  to  exclusion  from  both 
programs;  these  individuals  are  entitled  to  an  administrative  hear- 
ing and,  if  the  agency  upholds  the  IG's  decision  to  exclude,  judicial 
review. 

The  Committee  bill  makes  three  improvements  in  these  authori- 
ties that  are  intended  to  increase  the  efficiency  of  these  proceed- 
ings. First,  the  bill  expands  the  application  of  the  doctrine  of  collat- 
eral estoppel  in  civil  monetary  penalties  cases.  Under  this  doctrine, 
a  person  who  is  convicted  of  a  criminal  offense  after  a  trial,  by 
virtue  of  a  plea  of  guilty,  cannot  relitigate  the  essential  elements  of 
the  criminal  offense  in  a  subsequent  civil  case,  including  a  civil 
monetary  penalties  case.  The  doctrine  is  based  on  the  principle 
that  it  is  wasteful  to  relitigate  issues  which  have  already  been  re- 
solved in  another  proceeding.  The  Committee  does  not  intend  to 
narrow  the  application  of  the  collateral  estopped  doctrine  in  any 
respect,  and  intends  to  expand  its  application  in  one  respect,  by  al- 
lowing its  application  where  an  individual  has  entered  a  plea  of 
nolo  contendere  in  a  Federal  criminal  prosecution.  It  is  as  wasteful 
of  the  IG's  limited  resources  to  relitigate  the  essential  elements  of 
a  criminal  offense  when  the  defendant  as  entered  a  nolo  plea  as 
when  the  defendant  has  plead  guilty.  The  Committee  intends  that 
application  of  the  doctrine  of  collateral  estoppel  in  this  manner 
should  govern  civil  monetary  penalty  proceedings  notwithstanding 
any  other  provision  of  Federal  law  with  respect  to  such  pleas. 

Second,  the  Committee  bill  provides  administrative  law  judges  in 
civil  monetary  penalties  proceedings  the  authority  to  impose  limit- 
ed sanctions  on  any  party  or  attorney  for  failure  to  comply  with 
lawful  orders,  for  failing  to  defend  an  action,  or  for  other  miscon- 
duct that  would  interfere  with  the  speedy,  orderly,  or  fair  conduct 
of  the  hearing.  It  is  the  understanding  of  the  Committee  that,  in 
some  civil  monetary  penalties  cases,  parties  or  their  attorneys  have 
failed  to  comply  with  discovery  orders,  time  deadlines,  and  other 
lawful  orders  of  the  administrative  law  judge,  who  under  current 
law  lacks  the  authority  to  sanction  such  misconduct  effectively. 
The  Committee  bill  provides  administrative  law  judges  in  such  cir- 
cumstances with  a  range  of  sanctions,  such  as  the  drawing  of  nega- 
tive factual  inferences  from  the  failure  to  allow  discovery,  striking 
pleadings  or  defenses,  staying  the  proceedings,  dismissing  the 
action,  entering  a  default  judgment,  ordering  the  party  or  attorney 
to  pay  the  cost  caused  by  the  misconduct,  or  refusing  to  consider 
any  document  not  filed  on  time.  Any  sanction  imposed  must  be  rea- 
sonably related  to  the  severity  and  nature  of  the  misconduct.  The 
imposition  of  any  such  sanction  is,  of  course,  subject  to  appeal  in 
conjuction  with  any  appeal  of  the  decision  on  the  merits  of  the  case 
to  the  U.S.  Circuit  Court  of  Appeals. 

Finally,  the  Committee  bill  defines  the  term  ''convicted"  for  pur- 
poses of  the  exclusion  of  individuals  convicted  of  program-related 
criminal  offenses  under  section  1128(a)  of  the  Act.  An  individual  is 
considered  to  have  been  convicted  of  a  criminal  offense  when  (1)  a 
judgment  of  conviction  has  been  entered  in  a  local.  State,  or  Feder- 
al Court,  regardless  of  whether  there  is  an  appeal  pending  or 
whether  the  judgment  or  other  record  of  conviction  has  been  ex- 
punged; (2)  there  has  been  a  finding  of  guilt  by  a  Federal,  State,  or 
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local  court;  (3)  a  plea  of  guilty  or  nolo  contendere  has  been  accept- 
ed by  a  Federal,  State,  or  local  court;  or  (4)  the  individual  has  en- 
tered into  participation  in  a  first  offender,  deferred  adjudication,  or 
other  program  where  judgment  of  conviction  has  been  withheld. 

With  respect  to  convictions  that  are  "expunged,"  the  Committee 
intends  to  include  all  instances  of  conviction  which  are  removed 
from  the  criminal  record  of  an  individual  for  any  reason  other  than 
the  vacating  of  the  conviction  itself,  e.g.,  a  conviction  which  is  va- 
cated on  appeal.  The  Committee  wishes  to  emphasize  that,  if  a  con- 
viction is  overturned  or  vacated  on  appeal,  the  individual  can  no 
longer  be  excluded  from  the  Medicare  and  Medicaid  programs 
(unless,  of  course,  he  or  she  has  been  excluded  on  grounds  inde- 
pendent of  such  conviction). 

According  to  the  Office  of  the  Inspector  General,  about  10  per- 
cent of  the  criminal  dispositions  of  cases  of  criminal  abuse  against 
Medicare  or  Medicaid  cannot  be  the  basis  for  an  exclusion  under 
current  law.  In  FY  1985,  of  447  criminal  dispositions  obtained  by 
the  State  Medicaid  fraud  control  units,  49  convictions  were  found 
to  be  outside  the  scope  of  section  1128(a);  accordingly,  there  was  no 
Federal  exclusion  from  Medicare  or  Medicaid  in  these  cases. 

The  principal  criminal  dispositions  to  which  the  exclusion 
remedy  does  not  apply  are  the  "first  offender"  or  "deferred  adjudi- 
cation" dispositions.  It  is  the  Committee's  understanding  that 
States  are  increasingly  opting  to  dispose  of  criminal  cases  through 
such  programs,  where  judgment  of  conviction  is  withheld.  The 
Committee  is  informed  that  State  first  offender  or  deferred  adjudi- 
cation programs  typically  consist  of  a  procedure  whereby  an  indi- 
vidual pleads  guilty  or  nolo  contendere  to  criminal  charges,  but  the 
court  withholds  the  actual  entry  of  a  judgment  of  conviction 
against  them  and  instead  imposes  certain  conditions  of  probation, 
such  as  community  service  or  a  given  number  of  months  of  good 
behavior.  If  the  individual  successfully  complies  v.dth  these  terms, 
the  case  is  dismissed  entirely  without  a  judgment  of  conviction  ever 
being  entered. 

These  criminal  dispositions  may  well  represent  rational  criminal 
justice  policy.  The  Committee  is  concerned,  however,  that  individ- 
uals who  have  entered  guilty  or  nolo  pleas  to  criminal  charges  of 
defrauding  the  Medicaid  program  are  not  subject  to  exclusion  from 
either  Medicare  or  Medicaid.  These  individuals  have  admitted  that 
they  engaged  in  criminal  abuse  against  a  Federal  health  program 
and,  in  the  view  of  the  Committee,  they  should  be  subject  to  exclu- 
sion. If  the  financial  integrity  of  Medicare  and  Medicaid  is  to  be 
protected,  the  programs  must  have  the  prerogative  not  to  do  busi- 
ness with  those  who  have  pleaded  to  charges  of  criminal  abuse 
against  them. 

Payment  for  ESRD  services  (Sec.  4506) 

Under  special  eligibility  provisions  enacted  in  1972,  virtually  ev- 
eryone who  is  diagnosed  as  having  end-stage  renal  disease  is  eligi- 
ble to  enroll  in  Medicare,  irrespective  of  age  or  disability  status. 
Specific  services  covered  for  such  enrollees  include  dialysis  service 
and  transplants,  as  well  as  hospital  and  physician  services.  Special 
payment  methodologies  have  been  instituted  for  dialysis  and  physi- 
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cian  services,  which  are  designed  to  provide  incentives  for  home  di- 
alysis and  promote  the  most  cost-effective  mode  of  treatment. 

Dialysis  services  are  paid  on  the  basis  of  a  prospectively  deter- 
mined, composite  rate  per  treatment,  that  is  weighted  to  take  into 
account  the  mix  of  home  and  out-patient  facility  patients  and  the 
relative  costs  of  those  two  settings.  Separate  rates  are  set  for  hospi- 
tal-based and  for  free-standing  facilities.  These  rates  were  first  es- 
tablished by  regulations  published  by  the  Health  Care  Financing 
Administration  on  May  11,  1983,  and  have  remained  in  effect  with- 
out change  since  that  date.  On  may  13,  1986,  HCFA  published  a 
proposed  notice,  setting  forth  its  intent  to  change  the  methodology 
by  which  such  rates  are  calculated,  as  well  as  apply  more  recent 
data  in  calculating  the  rates.  Under  HCFA's  proposed  changes,  the 
base  rate  for  free-standing  dialysis  facilities  would  be  decreased 
from  $122.91  per  treatment  to  $113.47,  and  the  base  rate  for  hospi- 
tal-based facilities  would  be  decreased  from  $126.76  to  117.89. 

Considerable  concern  has  been  expressed  by  patients,  physicians, 
dialysis  facilities  and  others  about  the  effect  that  such  a  decrease 
will  have  on  the  quality  and  access  of  dialysis  services.  Although 
the  Committee  recognizes  that  cost-saving  changes  in  technology 
and  dialysis  practices,  as  well  as  increases  in  the  proportion  of  pa- 
tients dialyzing  at  home,  have  probably  reduced  the  costs  of  dialy- 
sis, the  Committee  is  concerned  that  reductions  of  the  magnitude 
proposed  by  HCFA  may  have  an  adverse  effect  on  patients.  Infor- 
mation does  not  exist  at  this  time  to  resolve  this  concern  conclu- 
sively. 

The  Committee  bill  would  authorize  the  Secretary  to  reduce  the 
composite  rates,  but  not  below  a  base  rate  of  $117.50  for  free-stand- 
ing facilities  and  $121.50  for  hospital-based  facilities.  The  bill  also 
requires  the  Secretary  to  arrange  for  in  independent  study  of  the 
effects  of  any  reductions  in  these  rates  and  to  report  the  findings  to 
Congress  by  January  1,  1988.  It  is  the  Committee's  intention  that 
the  study  be  conducted  by  the  Institute  of  Medicine,  if  that  body  is 
willing  to  do  it. 

The  Committee  bill  would  also  amend  the  statute  to  require 
prompter  consideration  of  requests  for  exceptions  from  these  dialy- 
sis rates.  The  statute  currently  requires  the  Secretary  to  provide 
for  additional  payments  to  dialysis  facilities  that  cannot  avoid  in- 
curring costs  greater  than  the  composite  rates,  due  to  unusual  cir- 
cumstances. The  Secretary  is  to  give  special  consideration  to  sole 
facilities  located  in  isolated,  rural  areas.  Numerous  complaints 
have  been  received,  however,  that  the  exceptions  process  is  cumber- 
some, that  the  rules  are  ambiguous  and  difficult  to  comply  with, 
and  that  determinations  are  long  delayed.  Essential  isolated  facili- 
ties and  pediatric  facilities,  which  also  have  special  needs,  have 
been  particularly  affected. 

To  resolve  this  concern,  the  bill  includes  a  provision  that  would 
add  pediatric  facilities  to  those  warranting  special  consideration 
and  require  that  exceptions  be  resolved  within  45  working  days 
after  being  filed.  If  an  exception  were  not  resolved  at  that  time,  it 
would  be  deemed  to  be  approved.  It  is  the  Committee's  intent  that 
HCFA  clarify  the  requirements  that  an  essential  isolated  facility  or 
a  pediatric  facility  must  meet  in  order  to  receive  an  exception  and 
that  the  process  be  simplified  and  expedited  for  these  applicants.  It 


77 


is  the  Committee's  expectation  that,  if  this  is  done,  applications  for 
exceptions  will  not  have  to  be  returned  to  the  applicant  for  failure 
to  provide  the  necessary  information  and  documentation  for  an  ex- 
ception. 

Under  current  law,  payments  for  routine  physician  services  are 
made  on  the  basis  of  a  monthly  capitation  payment  ("MCP").  This 
concept  has  been  used  to  compensate  physicians  since  1974,  with 
the  current  methodology  established  by  HCFA  in  regulations  pub- 
lished on  May  11,  1983.  The  rates  originally  put  into  effect  in  1974 
were  increased  marginally  in  1978,  but  were  significantly  reduced 
when  the  current  methodology  was  adopted  in  1983.  On  July  2, 
1986,  HCFA  revised  the  current  methodology,  to  be  effective 
August  1,  1986,  which  would  have  the  effect  of  reducing  the  MCP, 
on  average,  from  $187.88  to  $173.07. 

As  was  the  case  with  HCFA's  proposed  reductions  in  dialysis 
rates,  this  reduction  in  the  MCP  has  been  criticized  by  patients, 
physicians,  and  others,  for  being  too  large  and  having  an  adverse 
impact  on  the  care  furnished  ESRD  patients.  As  before,  the  Com- 
mittee shares  this  concern  and  has  very  little  information  on  which 
to  draw  a  conclusion  as  to  what  is  the  most  appropriate  level  of 
payment  and  what  the  effects  will  be  of  the  proposed  reduction. 
The  bill  would  permit  the  Secretary  to  reduce  the  MCP,  so  long  as 
it  is  done  in  a  manner  that  the  average  payment  was  not  less  than 
$180.  The  bill  also  incorporates  the  effects  of  MCP  reductions  in 
the  study  described  above,  to  be  done  by  the  Institute  of  Medicine. 

The  Committee  bill  also  includes  Medicare  coverage  of  immuno- 
suppressive drugs  for  enrollees  who  receive  an  organ  transplant 
that  is  covered  under  Medicare,  which  at  this  time  would  include 
kidney  and  heart  transplants.  The  period  of  coverage  is  limited  to 
one  year  following  the  transplant  operation.  (If  a  Medicare  enrollee 
were  to  require  a  second  transplant,  coverage  for  these  immuno- 
suppressants would  extend  to  the  second  transplant,  for  a  period  of 
one  year  following  the  second  transplant.)  Payment  would  be  made 
under  Part  B  on  a  reasonable  charge  basis,  subject  to  the  standard 
deductible,  coinsurance,  and  other  features  of  the  reasonable 
charge  methodology.  It  is  the  Committee's  expectation  that  trans- 
plant centers  will  facilitate  the  patient's  obtaining  and  billing  for 
these  drugs. 

The  Committee  sought  to  provide  Federal  payments  for  immuno- 
suppressive drugs  two  years  ago,  when  reporting  the  National 
Organ  Transplant  Act.  The  Committee  concluded  that  it  was  not 
sound  policy  for  Medicare  to  pay  for  an  expensive  transplant  proce- 
dure, but  not  pay  for  the  drugs  that  are  essential  for  the  transplant 
to  be  a  success.  (See  H.  Rept.  98-769,  pp.  12-14.)  In  conference,  it 
was  agreed  instead  to  have  the  Task  Force  on  Organ  Transplanta- 
tion review  and  make  recommendations  on  this  issue.  The  Task 
Force  did  so,  and  recommended  unequivocally  that  Federal  funds 
be  used  to  provide  these  drugs.  (See  Report  to  the  Secretary  and 
the  Congress  on  Immunosuppressive  Therapies,  October  1985.) 

The  Committee  has  concluded  that,  in  light  of  the  demonstrated 
need  for,  and  special  circumstances  regarding,  these  drugs,  we 
should  not  continue  to  withhold  Medicare  payments  on  the  grounds 
that  Medicare  does  not  otherwise  pay  for  self-administered,  outpa- 
tient drugs. 
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Improvements  in  ESRD  networks  (Sec.  1^507) 

The  End-Stage  renal  disease  networks  are  organizations  formed 
to  promote  access  and  quality  in  dialysis  services.  There  are  cur- 
rently 32  such  networks.  These  networks  have  performed  a  variety 
of  functions,  including  obtaining  and  validating  data  on  dialysis 
and  transplant  patients,  resolving  patient  grievances  about  the 
services  they  are  receiving  from  dialysis  facilities,  and  working 
with  dialysis  facilities,  physicians  and  patients  to  monitor  and  im- 
prove the  quality  of  care  and  promote  the  most  appropriate  mode 
and  setting  for  dialysis  services  for  each  patient. 

On  April  15,  1986,  the  Health  Care  Financing  Administration 
published  a  proposed  rule  in  the  Federal  Register,  which  would 
revamp  the  current  network  organizations.  In  addition  to  reducing 
the  number  of  networks  to  14,  HCFA  proposed  to  change  from  a 
grant  arrangement  to  competitively  bid  contracts.  The  proposal 
would  have  removed  most  of  the  requirements  regarding  network 
duties  and  responsibilities  from  the  regulations,  in  order  to  have 
the  flexibility  to  define  and  negotiate  these  issues  during  the  con- 
tracting process. 

The  HCFA  proposal  has  been  severely  criticized  by  patients,  phy- 
sicians, and  dialysis  facilities,  because  of  their  concerns  that  it  will 
result  in  the  elimination  or  diminution  of  the  vital  functions  cur- 
rently performed  by  networks.  These  groups  also  express  the  view 
that  a  reduction  to  14  networks  will  result  in  geographical  areas 
that  are  too  great  to  allow  for  the  effective  performance  of  network 
functions. 

In  response  to  these  concerns,  the  Committee  bill  would  preclude 
HCFA  from  carrying  out  its  proposal.  Further,  the  bill  would 
amend  the  current  statute  to  strengthen  the  networks'  legislative 
mandate  to  perform  the  data  collection,  patient  grievance,  and 
quality  assurance  functions  now  performed  and  to  place  greater 
emphasis  on  vocational  rehabilitation  of  dialysis  patients.  The  bill 
would  require  the  Secretary  to  follow  specified  procedures  in 
making  changes  in  the  networks,  would  allow  consolidation  of  ex- 
isting network  areas  to  no  fewer  than  17,  and  would  provide  that 
existing  network  organizations,  or  combinations  of  existing  net- 
work organizations,  are  to  be  given  the  first  opportunity  to  perform 
the  network  functions  in  a  newly  designated  area.  Beginning  on 
January  1,  1987,  networks  would  be  funded  by  HCFA  taking  50 
cents  from  the  payment  that  would  otherwise  be  made  to  a  dialysis 
facility  for  dialysis  services  under  the  prospective,  composite  rate 
payment  method.  This  would  replace  the  current  method  of  fund- 
ing from  the  Medicare  trust  funds,  subject  to  a  specific  appropria- 
tion. 

The  bill  would  also  require  the  Secretary  to  establish  a  national 
end-stage  disease  registry,  for  the  purpose  of  collecting  uniform 
and  comprehensive  data  on  all  dialysis  and  transplant  patients. 
The  Secretary  would  be  responsible  for  analyzing  such  data, 
making  it  available  (in  such  a  manner  as  to  protect  the  confiden- 
tiality of  individual  patients)  for  others  to  conduct  research  and 
analyses,  and  making  an  annual  report  to  the  Congress  on  the 
status  and  recent  developments  in  the  ESRD  program.  It  is  the 
Committee's  intent  that  the  requirements  established  in  this  provi- 


79 


sion  be  followed  by  the  Secretary  in  carrying  out  the  requirements 
for  a  scientific  registry  established  in  title  II  of  the  National  Organ 
Transplant  Act  (section  373  of  the  Public  Health  Service  Act). 

Improvements  in  organ  procurement  activities  (Sec.  4508) 

The  Task  Force  on  Organ  Transplantation,  created  by  the  Na- 
tional Organ  Transplant  Act  of  1984  (P.L.  98-507),  conducted  a 
comprehensive  examination  of  al]  aspects  of  organ  procurement 
and  transplantation.  In  addition  to  many  other  findings  and  specif- 
ic recommendations,  the  Task  Force  concluded  that  an  overriding 
problem,  common  to  all  organ  transplant  procedures,  is  the  serious 
gap  between  the  need  for  organs  and  the  supply  of  organs  available 
for  transplantation.  The  Task  Force  found  that  many  opportunities 
for  obtaining  organs  were  lost  because  of  oversights  or  shortcom- 
ings in  the  present  procurement  process.  Specific  recommendations 
adopted  by  the  Task  Force  included  a  requirement  that  all  hospi- 
tals, as  a  condition  of  participation  in  Medicare,  adopt  "routine  in- 
quiry" policies  and  procedures  for  identifying  potential  donors  and 
providing  next-of-km  with  appropriate  opportunities  for  donation. 
Another  recommendation  was  that  organ  procurement  agencies  be 
strengthened  by  establishing  criteria  which  they  must  meet  in- 
order  to  be  certified  and  by  recertifying  them  on  a  periodic  basis. 
(See  Organ  Transplantation,  Report  of  the  Task  Force  on  Organ 
Transplantation,  April  1986,  pp.  31-34,  59-61.) 

The  Committee  bill  incorporates  both  of  these  recommendations. 
First,  it  would  require  that  all  hospitals,  as  a  condition  of  participa- 
tion in  Medicare  or  Medicaid,  adopt  ''routine  inquiry"  protocols  for 
identifying  and  assisting  potential  organ  donors.  The  Committee 
notes  the  distinctions  made  in  the  Task  Force  report  between  "rou- 
tine inquiry"  and  "required  request",  and  intends  for  the  provision 
to  be  implemented  accordingly.  The  hospitals  are  to  carry  out  this 
provision  with  discretion  and  sensitivity  to  the  circumstances, 
views,  and  beliefs  of  the  next-of-kin  of  the  organ  donor. 

Second,  the  bill  precludes  Medicare  and  Medicaid  payments  for 
organ  procurement,  if  the  organ  procurement  agency  does  not  meet 
specified  standards.  In  order  to  satisfy  this  requirement,  the  pro- 
curement agency  must  either  qualify  for  a  grant  under  title  II  of 
the  National  Organ  Transplant  Act,  or  meet  the  standards  set 
forth  in  title  II  without  having  received  a  grant,  or  meet  the  stand- 
ards established  by  the  Association  of  Independent  Organ  Procure- 
ment Agencies.  These  latter  standards  are  comparable  to  those  set 
forth  in  title  II  and  were  favorably  reviewed  by  the  Task  Force. 
Those  agencies  that  did  not  have  grant  would  have  to  be  recertified 
as  meeting  required  standards  at  least  every  two  years. 

COBRA  technical  corrections  (Sec.  4509) 

The  bill  would  make  several  technical  corrections  that  have  been 
identified  in  the  implementation  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  (P.L.  99-272). 

The  first  deals  with  payments  for  the  direct  costs  of  graduate 
medical  education.  It  would  clarify  that  the  special  transition  rule, 
under  which  foreign  medical  graduates  who  were  in  residency  pro- 
grams before  July  1,  1986  but  who  have  not  passed  the  requisite 
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qualifying  examination  may  be  counted  at  a  reduced  rate,  would 
last  only  for  the  twelve  month  period  ending  on  June  30,  1987. 

The  second  deals  with  the  payment  level  set  for  health  mainte- 
nance organizations  and  competitive  medical  plans.  COBRA  re- 
quired that  these  rates  be  published  in  the  Federal  Register  each 
year  by  a  certain  date.  In  response  to  concerns  expressed  about 
delays  caused  by  the  clearance  process  for  publishing  items  in  the 
Federal  Register,  the  bill  would  allow  HCFA  to  announce  these 
rates  in  notices  to  the  affected  parties,  in  lieu  of  publication  in  the 
Federal  Register. 

The  third  correction  would  clarify  that  prohibitions  against  bill- 
ing for  unauthorized  services  of  assistants  at  surgery  apply  to  both 
assigned  and  non-assigned  claims. 

The  fourth  correction,  also  affecting  the  assistant  at  surgery  pro- 
vision, is  needed  because  the  carrier  and  PRO  systems  are  not  yet 
in  place  to  make  pre-procedure  review  of  the  need  for  such  serv- 
ices, as  required  under  COBRA.  It  would  authorize  post-procedure 
review  until  November  15,  1986. 

The  fifth  provision  would  extend  the  "Access:  Medicare"  demon- 
stration project  for  an  additional  10  months. 

Several  other  coding,  numbering  and  cross-reference  corrections 
would  also  be  made. 

Waiver  of  the  50  percent  enrollment  requirement  for  HMOs  (Sec. 

4510) 

Current  law  requires  that  health  maintenance  organizations  and 
competitive  medical  plans,  in  order  to  qualify  for  risk  contracts 
under  Medicare,  must  enroll  sufficient  private  patients  that  the 
proportion  of  Medicare  and  Medicaid  enrollees  does  not  exceed  50 
percent  of  their  total  enrollment.  Current  law  also  allows  the  Sec- 
retary to  waiver  this  requirement  if  special  circumstances  warrant 
such  a  waiver  and  the  HMO  or  CMP  is  making  reasonable  efforts 
to  enroll  the  requisite  number  of  private  patients. 

Concerns  have  been  expressed  to  the  Committee  about  the 
manner  in  which  this  waiver  authority  has  been  exercised,  as  well 
as  about  the  failure  of  some  HMOs  to  make  sufficient  efforts  to 
bring  their  private  enrollment  into  balance  with  their  Medicare 
and  Medicaid  enrollment.  The  bill  amends  the  requirements  for  ob- 
taining a  waiver,  by  authorizing  the  Secretary  to  waive  the  50  per- 
cent rule  only  to  the  extent  that  the  population  in  the  area  being 
served  by  the  HMO  or  CMP  consists  of  more  than  50  percent  Medi- 
care and  Medicaid  eligible  persons. 

Current  law  authorizes  the  Secretary  to  terminate  a  risk  con- 
tract with  an  HMO  or  CMP  under  specified  circumstances.  Howev- 
er, the  Department  has  noted  that  it  does  not  have  authority  to 
take  appropriate  corrective  actions,  short  of  termination,  if  the 
HMO  or  CMP  fails  to  meet  the  requirements  of  the  Medicare  law. 
The  bill,  therefore,  provides  authority  for  the  Secretary  to  suspend 
Medicare  payments  for  new  enrollees,  if  the  Secretary  finds  that 
the  HMO  or  CMP  has  failed  to  satisfy  the  requirements  of  the  50 
percent  enrollment  rule. 
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Provisions  Relating  to  Part  B 
Vision  care  (Sec.  4521) 

Under  current  law,  Medicare  will  reimburse  for  eye  examination 
services  furnished  by  an  ophthalmologist,  or  by  another  doctor  of 
medicine  or  osteopathy,  to  a  patient  with  a  complaint  or  symptom 
of  eye  disease  or  injury.  Medicare  will  reimburse  for  examination 
services  furnished  by  an  optometrist,  however,  only  if  the  services 
are  related  to  the  condition  of  aphakia.  Medicare  will  not  pay  for 
eyeglasses  or  for  eye  examinations  for  the  purpose  of  prescribing, 
fitting  or  changing  eyeglasses  (except  in  the  case  of  prosthetic 
lenses  for  aphakic  patients).  Payment  is  denied  for  all  refractive 
procedures,  even  if  performed  in  connection  with  the  diagnosis  or 
treatment  of  an  eye  disease  or  injury  or  for  the  purpose  of  prescrib- 
ing prosthetic  lenses. 

The  Committee  has  held  two  hearings  at  which  these  coverage 
rules  were  examined.  On  both  occasions,  the  Committee  was  ad- 
vised that  these  rules  are  impinging  on  beneficiaries'  access  to 
needed  eye  care.  Many  beneficiaries  are  either  foregoing  covered 
eye  care  or  are  paying  out-of-pocket  for  eye  care  services  furnished 
by  optometrists,  because  they  do  not  have  ready  access  to  an  oph- 
thalmologist and  because  the  present  rules  are  too  difficult  to  un- 
derstand. 

The  Committee  bill  would  allow  medicare  payments  for  eye  ex- 
amination services  furnished  by  optometrists,  subject  to  two  pre- 
requisites. The  service  must  be  one  which  is  currently  covered  by 
medicare  if  furnished  by  a  doctor  of  medicine  or  osteopathy  and  it 
must  be  within  the  services  the  optometrist  is  authorized  to  per- 
form under  the  licensure  laws  of  the  State  in  which  the  service  is 
performed. 

The  bill  would  not  expand  or  change  the  current  coverage  and 
reimbursement  rules  in  any  other  manner.  To  be  reimbursed,  the 
services  would,  as  under  current  law,  have  to  be  reasonable  and 
necessary  for  the  diagnosis  of  an  injury  or  disease.  The  current, 
generally  applicable  rules  for  reasonable  charge  reimbursement 
would  be  used  to  determine  payments  to  optometrists.  It  is  the 
Committee's  expectation  that  the  medicare  carriers,  with  guidance 
from  the  Health  Care  Financing  Administration,  would  use  infor- 
mation regarding  payments  they  make  for  optometrists'  services 
under  their  own  health  plans,  or  other  appropriate  information,  to 
establish  the  initial  customary  and  prevailing  charge  screens. 

Occupational  therapy  services  (Sec.  4-522) 

Occupational  therapy  is  a  medically  prescribed  therapy  con- 
cerned with  improving  or  restoring  functions  of  an  individual  who 
has  been  impaired  by  illness  or  injury  or,  when  functions  have 
been  permanently  lost  or  reduced  by  illness  or  injury,  with  improv- 
ing the  individual's  ability  to  perform  those  tasks  required  for  inde- 
pendent functioning. 

Under  current  law,  medically  necessary  occupational  therapy 
services  are  covered  under  part  A  of  Medicare  when  provided  as*  a 
part  of  covered  inpatient  hospital  services  or  post-hospital  extended 
care  services  in  a  skilled  nursing  facility,  or  as  part  of  home  health 
services  or  hospice  care.  Part  B  coverage  is  limited  to  treatment  in 
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a  hospital  outpatient  department,  comprehensive  outpatient  reha- 
bilitation facility,  home  health  agency  or  when  incident  to  a  physi- 
cian's service. 

The  Committee  bill  would  extend  reimbursement  under  part  B  of 
medicare  for  occupational  therapy  services.  Occupational  therapy 
would  be  covered  when  provided  in  a  skilled  nursing  facility  (when 
part  A  coverage  is  exhausted),  in  a  clinic,  or  a  rehabilitation 
agency.  Payment  for  services  in  these  settings  would  be  made  on  a 
reasonable  cost  basis. 

In  addition,  occupational  therapy  services  would  be  covered  when 
furnished  in  a  therapist's  office  or  a  beneficiary's  home,  if  the  ther- 
apist met  licensing  and  other  standards  prescribed  by  the  Secre- 
tary. No  more  than  $500  in  incurred  expenses  would  be  eligible  for 
coverage  in  a  calendar  year  per  beneficiary.  Payment  for  these  set- 
tings would  be  based  on  80%  of  reasonable  charges. 

Generally  speaking,  the  bill  would  make  medicare  coverage  of  oc- 
cupational therapy  services  comparable  to  the  existing  coverage  of 
physical  therapy  services. 

The  Committee  believes  that  the  value  of  occupational  therapy 
services  to  beneficiaries  merits  a  modest  expansion  of  the  program. 
Further,  the  Committee  finds  that  such  services  have  the  potential 
to  reduce  and  avoid  the  need  for  institutional  care,  while  enabling 
the  beneficiary  to  function  more  independently. 

Services  furnished  by  physician  assistants  (Sec.  J^523) 

Under  current  law,  the  services  of  physician  assistants  are  not 
explicitly  recognized,  and  no  specific  payment  is  authorized  under 
Medicare  for  such  services,  except  in  the  case  of  rural  health  clin- 
ics. The  revised  conditions  of  participation  for  hospitals,  published 
by  the  Health  Care  Financing  Administration  on  June  17,  1986,  ac- 
knowledge that  such  services  are  appropriate  and  hospitals  may 
use  them  without  jeopardizing  their  participation  in  Medicare. 
However,  the  hospital  would  not  receive  any  reimbursement  for 
such  services  and  would  have  to  pay  physician  assistants  out  of  the 
hospital's  PPS  payment.  This  clearly  discourages  the  use  of  these 
services. 

Physician  assistants  might  also  be  utilized  in  physician's  offices 
under  the  ''incident  to"  rules  of  Medicare,  but  no  payment  is  au- 
thorized under  Medicare  other  than  that  billed  by  the  physician  as 
part  of  the  services  he  personally  performed.  Again,  this  discour- 
ages the  use  of  such  services. 

The  Committee  bill  would  authorize  Medicare  payments  for  the 
services  of  physician  assistants,  under  specified  circumstances.  The 
Committee  believes  that  such  services  can  provide  increased  access 
to  physician  services,  in  a  cost-effective  manner,  without  a  diminu- 
tion in  quality.  The  experience  to  date  with  rural  health  clinics  has 
indicated  this  to  be  true.  When  the  Congress  passed  the  Rural 
Health  Clinic  Act  in  1978,  it  called  for  HCFA  to  conduct  a  demon- 
stration of  the  use  of  physician  extenders  in  urban  clinics.  That 
demonstration  has  been  undertaken,  but  the  results  are  not  yet 
available  to  us.  However,  we  have  been  informed  of  some  prelimi- 
nary information  regarding  a  demonstration  project  involving  the 
use  of  physician  assistants  in  nursing  homes.  The  experience  there 
suggests  that  such  services  can  result  in  lower  utilization  of  hospi- 
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tal  services,  increased  access  to  physician  services,  no  apparent 
effect  on  quality,  and  possible  reductions  in  the  overall  cost  of  care. 

The  bill  would  authorize  Medicare  reimbursement  with  respect 
to  physician  assistant  services  performed  in  a  hospital  or  skilled 
nursing  facility  or  as  an  assistant  at  surgery,  when  these  services 
are  furnished  in  conformance  with  all  applicable  Federal  and  state 
laws.  Thus,  the  services  would  have  to  meet  State  laws  regarding 
the  licensure,  scope  of  practice,  and  medical  direction  of  physician 
assistants.  In  addition,  for  example,  payment  would  be  authorized 
for  services  as  an  assistant  at  surgery,  only  if  the  services  of  such 
an  assistant  were  necessary  in  the  particular  case. 

In  authorizing  payments  for  these  services  furnished  in  skilled 
nursing  facilities,  the  Committee  is  responding  to  concerns  that  pa- 
tients in  such  facilities  may  have  restricted  access  to  physician 
services.  Therefore,  the  Committee  would  not  want  the  intent  of 
this  provision  to  be  thwarted  by  interpretations  of  existing  laws  or 
regulations,  including  the  conditions  of  participation  for  SNF's  that 
might  preclude  physician  assistants  from  furnishing  services  they 
are  qualified  to  perform  under  state  law.  Because  physician  assist- 
ants necessarily  furnish  services  under  the  direction  of  a  physician, 
the  Committee  expects  that  the  services  of  physician  assistants  will 
be  recognized  under  this  provision  to  the  fullest  extent  possible. 

In  view  of  the  fact  that  physician  assistants  cannot  practice  inde- 
pendently, the  bill  would  not  authorize  them  to  bill  directly  under 
Medicare,  Non-assigned  claims  would  continue  to  be  billed  by  the 
beneficiary.  Assigned  claims  could  be  billed  only  by  the  physician, 
hospital,  nursing  home,  or  other  employer  of  the  physician. 

Payment  would  be  made  on  a  reasonable  charge  basis  under  Part 
B.  The  bill  would  establish  an  upper  limit  on  such  reasonable 
charges,  at  90%  of  the  prevailing  charge  applicable  to  physicians' 
charges  for  the  same  service  in  the  same  locale.  This  is  not  intend- 
ed to  authorize  the  Secretary  to  set  lower  limits  on  payments  for 
the  services  of  physician  assistants. 

Services  of  nurse  anesthetists  (Sec.  4^24) 

The  services  of  certified  registered  nurse  anesthetists  ("CRN As") 
are  currently  recognized  as  appropriate  services  under  the  Medi- 
care program  and  arrangements  are  made  for  Medicare  reimburse- 
ment. However,  under  current  law,  CRNAs  cannot  be  reimbursed 
directly  by  Medicare. 

Prior  to  the  implementation  of  the  Medicare  prospective  pay- 
ment system  for  hospitals,  hospitals  were  reimbursed  on  a  cost 
basis  for  CRNA  services  if  the  CRNA  was  employed  by,  or  under 
contract  with,  the  hospital.  When  the  PPS  was  initially  instituted, 
CRNA  services  were  incorporated  in  the  services  to  be  included 
within  the  PPS  "DRG"  payment.  This  had  the  effect  of  discourag- 
ing the  use  of  CRNA  services,  even  though  they  are  appropriate, 
high-quality,  and  cost-effective  services.  In  section  2312  of  the  Defi- 
cit Reduction  Act  of  1984,  the  Congress  sought  to  resolve  this  issue 
on  an  interim  basis,  pending  further  reform  in  physician  or  anes- 
thesia services.  This  provision  allowed  hospitals  to  be  paid  on  a  cost 
basis,  in  addition  to  whatever  PPS  payments  are  made  for  an  indi- 
vidual patient,  for  the  services  of  CRNAs  who  are  employed  by  or 
under  contract  with  the  hospital.  This  arrangement  is  due  to 
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expire  with  hospital  cost  reporting  periods  beginning  on  or  after 
October  1,  1987. 

Under  current  law,  the  services  of  a  CRNA  are  also  recognized, 
for  purposes  of  Medicare  reimbursement,  when  the  CRNA  is  em- 
ployed by  a  physician.  In  this  situation,  th^  ^physician  can  bill,  on  a 
reasonable  charge  basis  under  Part  B,  as  if  he  had  actually  per- 
formed the  service.  The  CRNA's  compensation  in  this  instance  is  a 
matter  between  the  CRNA  and  the  employer. 

Physicians  are  also  able  to  receive  payment,  on  a  reasonable 
charge  basis,  when  they  provide  medical  direction  to  a  CRNA  em- 
ployed by  or  under  contract  with  a  hospital.  In  this  instance,  the 
reasonable  charge  of  the  physician  is  reduced,  from  what  it  would 
have  been  had  he  performed  the  anesthesia  service  himself,  to  re- 
flect the  reduced  level  of  his  involvement  and  the  fact  that  reim- 
bursement for  the  CRNA  is  being  made  through  the  hospital. 

The  Committee  bill  authorizes  direct  payments,  on  a  reasonable 
charge  basis  under  Part  B,  for  CRNA  services.  The  bill  would  call 
for  the  Secretary  to  implement  this  provision  in  a  manner  that 
would  not  increase  the  total  expenditures  for  CRNA  and  anesthesia 
services  from  what  they  would  have  been  in  the  absence  of  this 
provision. 

The  Secretary  would  be  required  to  set  a  limit  on  the  prevailing 
charge  screens  for  CRNA  services.  It  is  the  Committee's  expecta- 
tion that  the  Secretary  would  use  data  from  the  present  cost  reim- 
bursement made  to  hospitals  to  establish  equivalent  reasonable 
charge  payments  per  procedure  and  would  assume,  for  purposes  of 
assuring  budget  neutrality,  that  all  CRNA  services  would  have 
been  reimbursed  on  a  cost  basis.  In  paying  for  CRNA  services 
under  this  provision,  the  Secretary  may  adopt  the  methodolgy  cur- 
rently used  to  pay  for  anesthesiology  services,  which  involves  ''base 
units"  assigned  to  each  procedure  and  additional  units  for  time  in- 
tervals, or  he  may  adopt  some  other  method  as  appropriate  to  dif- 
ferentiate among  services  requiring  different  degrees  of  time,  skill 
and  risk.  The  Secretary  may  also  make  appropriate  adjustments 
for  changes  in  technology,  trends  in  prices  and  cost-of-living,  and 
variations  in  costs  and  charges  among  regions  or  carrier  locales. 

In  addition  to  setting  payments  for  CRNA  services  in  a  budget 
neutral  manner,  the  Secretary  would  make  adjustments  in  the  pay- 
ment of  physician  fees  for  medical  direction  of  CRNAs,  to  the 
extent  necessary  to  assure  that  total  payments  for  anesthesia  serv- 
ices are  also  budget  neutral.  For  this  purpose,  the  Secretary  might 
reduce  time  units  or  base  units,  or  derive  some  other  method  of  ad- 
justment. Because  of  concerns  that  reductions  in  the  amount  Medi- 
care pays  for  medical  direction  might  not  be  accompanied  by  com- 
mensurate reductions  in  the  amount  charged  to  patients  on  non- 
assigned  claims,  the  bill  would  also  place  a  limit  on  the  amount 
that  can  be  charged  to  a  patient  in  situations  where  the  Medicare 
payment  has  been  reduced  under  this  provision.  The  physician 
could  charge  the  patient  no  more  than  125%  of  the  Medicare  pre- 
vailing charge.  These  charges  would  be  monitored  and  violations 
would  be  subject  to  sanctions  by  the  Secretary. 

In  adopting  this  provision,  the  Committee  does  not  intend  to 
interfere  with  or  override  state  law  requirements  regarding  licen- 
sure or  the  practice  of  medicine  or  nursing.  Nor  does  the  Commit- 
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tee  intend  to  interfere  with  requirements  established  by  hospitals, 
consistent  with  state  and  Federal  requirements,  regarding  the  de- 
livery of  anesthesia  services.  The  bill  would  not  interfere  with  or 
mandate  any  employment  relationships  between  CRNAs  and 
others,  nor  would  it  dictate  a  single,  uniform  billing  arrangement 
for  CRNS  services.  Billing  for  such  services  could  be  done  by  an  in- 
dividual CRNA,  by  a  group  practice,  or  by  a  physician  or  hospital 
employer.  The  services  of  the  CRNA  and  the  medical  direction  of  a 
physician  could  be  billed  together  on  one  claim,  so  long  as  the  serv- 
ices were  clearly  and  separately  identified  and  all  other  require- 
ments of  law  were  met. 

Payment  for  physician  services  (Sec.  1^525) 

Under  current  law.  Medicare  pays  for  physician  services  on  the 
basis  of  ''reasonable  charges",  as  determined  under  various  Medi- 
care rules  and  constraints.  As  a  general  matter,  the  reasonable 
charge  is  the  lowest  of  (1)  the  physician's  actual  billed  charge;  (2) 
the  physician's  ''customary  charge"  based  on  his  actual  charges 
during  a  prior  base  period;  or  (3)  the  prevailing  charge  screen, 
which  is  derived  from  the  customary  charges  for  all  like  physician 
services  in  the  geographical  area.  Increases  in  the  prevailing 
charge  screen  are  limited  by  an  economic  index  (the  "MEI"),  that 
is  designed  to  reflect  general  inflation  and  changes  in  physician's 
office  practice  costs.  At  present,  reasonable  charges  are  in  effect  for 
a  calendar  year,  and  customary  charges  are  based  on  actual 
charges  during  the  July  through  June  period  preceding  the  start  of 
the  calendar  year. 

The  Deficit  Reduction  Act  of  1984  (P.L.  98-369)  instituted  a  tem- 
porary freeze  on  Medicare  reasonable  charges,  as  well  as  a  tempo- 
rary freeze  on  the  actual  charges  billed  to  patients.  It  also  institut- 
ed a  new  program,  called  the  participating  physician  program, 
which  permits  physicians  to  sign  an  agreement  to  take  assignment, 
and  accept  the  Medicare  reasonable  charge  as  payment  in  full,  for 
all  services  furnished  to  Medicare  enrollees.  Nonfinancial  incen- 
tives were  provided  to  encourage  physicians  to  sign  such  agree- 
ments. 

The  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985 
(P.L.  99-272)  extended  the  temporary  freeze  with  respect  to  nonpar- 
ticipating  physicians  through  the  remainder  of  the  calendar  year 
1986.  It  granted  participating  physicians  an  increase  in  prevailing 
charges  equal  to  the  MEI  scheduled  for  1986  (3.15  percent),  plus  an 
additional  one  percent.  It  also  adopted  other  measures  designed  to 
improve  the  participating  physician  program.  The  current  freeze 
on  nonparticipating  physicians  is  due  to  expire  on  December  31, 
1986,  under  current  law,  but  the  participating  physician  program  is 
a  permanent  feature  of  current  law  and  the  prevailing  charge 
screen  for  nonparticipating  physicians  is  designed  to  lag  behind 
that  for  participating  physicians  by  one  year. 

The  Administration  has  indicated  its  intention  to  adjust  the  MEI 
increase  that  would  otherwise  go  into  effect  on  January  1,  1987. 
The  purpose  of  the  adjustment  is  to  make  a  one-time  correction  for 
an  error  in  the  index,  that  occurred  during  the  period  between 
1974  and  1985.  HCFA's  intended  adjustment  would  result  in  an  in- 
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crease  in  the  prevailing  charge  screen,  for  both  participating  and 
nonparticipating  physicians,  estimated  to  be  less  than  one  percent. 

The  Committee  does  not  agree  with  the  Administration  that  this 
adjustment  should  be  made.  The  MEI  methodology  has  been  re- 
vised, as  of  January  1,  1985,  so  the  error  has  been  corrected  for 
future  periods.  The  adjustment  amounts  to  a  virtual  continuation 
of  the  freeze,  which  was  originally  intended  to  last  but  15  months, 
but  has  since  been  extended  to  22  months  for  participating  physi- 
cians and  30  months  for  nonparticipating  physicians.  Moreover,  the 
adjustment  would  undermine  the  participating  physician  program 
by  failing  to  give  those  physicians  any  increase  and  by  failing  to 
place  any  constraint  on  a  nonparticipting  physician's  actual  charge 
billed  to  the  patient. 

The  Committee  bill  would  prohibit  the  Secretary  from  making 
the  intended  adjustment. 

In  order  to  avoid  confusion  in  the  future  about  the  appropriate 
MEI  increase  for  participating  physicians,  and  make  sure  that  par- 
ticipating physicians  receive  the  full  MEI  increase  scheduled  for 
January  1,  1987,  the  bill  would  also  clarify  that  the  one  percent  ad- 
ditional increase  granted  to  the  prevailing  charge  screen  for  par- 
ticipating physicians  last  year  is  to  be  treated  hereafter  as  a  per- 
manent, one-time  addition  to  the  cumulative  MEI  for  participating 
physicians. 

The  practical  effect  of  this  provision,  in  combination  with  the 
provision  in  COBRA  that  the  freeze  on  the  prevailing  charge 
screen  for  nonparticipating  physicians  is  a  permanent  reduction  in 
the  cumulative  MEI  for  nonparticipating  physicians,  is  to  create 
two  separate  cumulative  Medicare  Economic  Indices — one  for  par- 
ticipating physicians  and  one  for  nonparticipating  physicians.  It  is 
the  Committee's  intent  that,  in  the  absence  of  further  action  by  the 
Congress,  the  lag  between  the  prevailing  charge  screen  for  partici- 
pating physicians  and  nonparticipating  physicians  instituted  by 
COBRA  be  interpreted  as  calling  for  the  same  percentage  increase 
in  the  MEI  each  year  for  these  two  groups,  rather  than  giving  non- 
participating  physicians  the  same  increase  in  one  year  that  the 
participating  physicians  received  in  the  prior  year. 

The  bill  would  also  adopt  a  differential  increase  in  the  prevailing 
charge  screen,  depending  on  whether  the  claim  is  made  on  an  as- 
signed basis,  and  would  retain  limits  on  the  charges  that  can  be 
billed  by  nonparticipating  physicians.  The  purpose  of  these  provi- 
sions is  to  provide  incentives  to  become  a  participating  physician 
and  for  nonparticipating  physicians  to  accept  assignment  in  indi- 
vidual cases.  They  are  also  designed  to  provide  protections  for  Med- 
icare enrollees  against  greater  out-of-pocket  expenses  on  non-as- 
signed claims,  and  to  restrain  the  increase  in  customery  charges  in 
later  years. 

Under  the  Committee  bill,  participating  physicians  would  realize 
the  full  MEI  percentage  increase  scheduled  for  January  1,  1987. 
This  is  estimated  to  be  about  3.2  percent  by  the  Congressional 
Budget  Office.  Nonparticipating  physicians  would  also  receive  the 
full  MEI  increase  on  those  claims  for  which  they  accept  assign- 
ment. For  those  claims  that  are  not  accepted  on  assignment,  non- 
participating  physicians  would  receive  only  a  1%  increase  in  the 
prevailing  charge  screen. 
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The  limitation  on  actual  charges  billed  by  nonparticipating  phy- 
sicians would  also  differentiate  between  assigned  claims  and  non- 
assigned  claims.  For  assigned  claims,  the  physician  would  be  able 
to  increase  his  actual  charge  over  what  he  is  now  permitted  to 
charge  (which  is  his  actual  charges  during  the  April-June  quarter 
of  1984)  by  the  same  percentage  as  the  MEI  increase.  For  non-as- 
signed claims,  he  would  be  able  to  increase  his  current  actual 
charge  by  no  more  than  1%.  The  Medicare  carriers  would  monitor 
these  actual  charges  in  the  same  manner  as  they  have  been  doing 
during  the  current  freeze,  and  the  Secretary  would  sanction  viola- 
tions by  civil  money  penalties  or  exclusion  for  the  program. 

These  limitations  on  actual  charges  are  adopted  after  extensive 
consideration  of  alternative  proposals  and  the  concerns  expressed 
by  an  variety  of  interested  parties.  When  the  Congress  adopted  the 
provisions  for  the  temporary  freeze  in  July  1984,  we  did  so  in  order 
to  save  Medicare  expenditures,  moderate  the  rapid  increase  in 
health  care  cost,  provide  financial  protection  to  beneficiaries,  and 
provide  us  time  to  review  payment  reforms.  The  extension  of  the 
freeze  through  1986  was  based  on  the  same  considerations.  Unfor- 
tunately, we  have  not  received  the  reports  we  requested  from  the 
Secretary  on  physician  payment  reform  and  the  effects  of  the 
freeze,  that  were  due  on  July  1,  1985,  and  we  are  not  ready  at  this 
time  to  make  reforms  in  payments  for  physician  services. 

If  we  did  not  take  any  further  action  at  this  tim.e,  we  would  be 
faced  with  a  lapse  of  the  current  freeze  provisions  as  of  December 
31,  1986,  including  a  lapse  of  the  protections  afforded  Medicare  en- 
rollees.  This  would  not  only  place  them  at  risk  of  substantial  in- 
creases in  charges  billed  on  non-assigned  claims,  but  would  also  in- 
crease the  probability  of  their  being  billed  through  non-assigned 
claims,  because  of  the  financial  disincentives  to  become  a  partici- 
pating physician  or  take  assignment. 

The  Committee  believes  that  it  is  unacceptable  to  place  Medicare 
beneficiaries  in  such  a  situation.  At  the  same  time,  the  Committee 
is  unwilling  to  continue  the  existing  freeze,  which  was  always  in- 
tended to  be  temporary.  The  bill  reflects  the  Committee's  efforts  to 
accommodate  these  varying,  and  to  some  extent  competing  consid- 
erations. Once  again,  it  is  our  intent  that  this  be  a  temporary  reso- 
lution of  the  issues  and  that  we  will  be  able  to  develop  acceptable 
payment  reform  measures  that  obviate  the  need  for  these  make- 
shift policies. 

Guidelines  for  use  of  inherent  reasonableness  authority  (Sec.  4526) 

Section  9304  of  the  Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1984  requires  the  Secretary  to  promulgate  regulations  set- 
ting forth  criteria  that  will  be  used  to  determine  that  the  standard 
reasonable  charge  rules  have  resulted  in  payments  that  are  grossly 
excessive  or  deficient,  and  the  criteria  that  will  be  used  to  adjust 
such  charges  into  make  them  more  reasonable.  This  provision  was 
adopted  in  response  to  concerns  expressed  about  the  lack  of  such 
criteria  and  the  manner  in  which  such  adjustments  were  being 
made  by  Medicare  carriers,  under  the  so-called  "inherent  reason- 
ableness" authority  stated  in  the  current  Medicare  regulations. 

Additional  concerns  have  since  been  expressed  about  how  the 
Secretary  might  attempt  to  use  such  authority  to  set  national  pay- 
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ment  levels  or  national  prevailing  charge  screens.  Such  concerns  go 
to  the  manner  in  which  the  Secretary  might  develop  such  limita- 
tions and  to  the  fact  that  there  are  no  protections  in  current  law 
against  having  Medicare  payment  reductions  shifted  to  Medicare 
enrollees  in  the  form  of  higher  out-of-pocket  expenses  on  non-as- 
signed claims.  The  Secretary  does  not  have  authority  under  cur- 
rent law  to  reduce  or  limit  actual  charges,  or  to  require  that  claims 
be  submitted  on  an  assigned  basis. 

In  response  to  these  concerns,  the  Committee  bill  would  establish 
additional  requirements  that  the  Secretary  must  meet  before 
changing  a  reasonable  charge  on  the  grounds  that  it  is  not  inher- 
ently reasonable.  The  Secretary  would  have  to  follow  the  criteria 
established  in  the  regulations  mandated  by  COBRA.  In  addition, 
the  Secretary  would  compare  the  charge  in  question  with  resource 
costs  or  charges  for  similar  procedures,  for  the  same  procedure 
over  time,  or  for  the  same  procedure  in  different  geographical 
areas,  as  well  as  comparing  payment  amounts  allowed  by  other 
payors.  If  the  Secretary  sought  to  adjust  for  geographical  differ- 
ences that  appeared  to  be  grossly  out  of  line  with  charges  for  the 
-same  service  or  procedure  elsewhere  in  the  country,  the  Secretary 
would  have  to  take  into  account  regional  differences  in  the  cost  of 
furnishing  the  service. 

Before  making  an  adjustment,  the  Secretary  would  also  be  re- 
quired to  consider  the  effects  of  a  change  on  such  matters  as  qual- 
ity, access,  assignment  rates,  participation  rates,  and  beneficiary  li- 
ability. Before  proceeding  with  a  reasonable  charge  adjustment,  the 
Secretary  would  also  have  to  consult  with  the  Physician  Payment 
Review  Commission,  publish  a  notice  of  the  proposed  adjustment  in 
the  Federal  Register,  and  allow  for  public  comment. 

The  bill  would  also  provide  for  protections  against  increases  in 
the  Medicare  enrollee's  liability  on  non-assigned  claims.  Whenever 
the  Secretary  exercised  the  authority  in  this  section  to  reduce  the 
Medicare  reasonable  charge,  a  limit  would  be  placed  on  the  maxi- 
mum amount  that  the  physician  could  bill  the  patient.  That  limit 
would  be  125%  of  the  prevailing  charge  for  that  service,  as  adjust- 
ed downward  by  the  Secretary  under  this  provision.  A  physician 
who  charged  in  excess  of  this  amount  would  be  required  to  refund 
the  excess  amount  to  the  patient,  and  a  physician  who  knowingly 
and  willfully  billed  charges  in  excess  of  this  amount  or  refused  to 
make  a  refund  could  be  subject  to  civil  money  penalties  or  exclu- 
sion from  the  program.  A  limitation  on  actual  charges  was  select- 
ed, in  lieu  of  requiring  assignment  on  all  claims  for  which  Medi- 
care charges  are  reduced,  in  an  effort  to  balance  concerns  about 
the  beneficiaries'  liability  with  concerns  about  the  effects  that  re- 
quiring assignment  on  all  claims  might  have  on  access  and  quality. 

Payment  for  cataract  surgical  procedures  (Sec.  4527) 

Cataract  surgery  is  a  procedure  that  has  been  undergoing  rapid 
changes  and  improvements  in  techniques  and  technology.  These 
have  enhanced  both  access  and  quality.  Cataract  surgery  is  now 
the  most  common  and  most  rapidly  growing  surgical  procedure  cov- 
ered by  Medicare,  with  over  one  million  procedures  performed  on 
Medicare  enrollees  in  1985.  It  is  also  a  procedure  that  is  performed 
predominantly  on  Medicare  enrollees,  with  Medicare  patients  rep- 
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resenting  over  80%  of  all  cataract  surgeries.  Thus,  practices  and 
payment  levels  are  not  as  strongly  influenced  by  the  non-Medicare 
patient  community  as  is  the  case  with  most  other  procedures. 

The  Health  Care  Financing  Administration  has  conducted  exten- 
sive research  and  analysis  on  the  practices  and  reasonable  charge 
levels  involved  in  cataract  surgery  and  the  anesthesia  services  fur- 
nished during  cataract  surgery.  The  HHS  Inspector  General  has 
also  conducted  a  study  on  Medicare  reimbursement  for  anesthesia 
services  furnished  during  cataract  surgery.  In  testimony  before  the 
Subcommittee  on  Health  and  Environment,  HCFA  advised  that  it 
has  concluded  that  the  normal  application  of  the  Medicare  reasona- 
ble charge  methodology  has  resulted  in  payments  that  are  current- 
ly far  in  excess  of  those  warranted  by  the  degree  of  time,  resources, 
and  expertise  demanded  of  the  physician  or  those  needed  to  assure 
access  and  quality  of  care.  HCFA  further  testified  that,  on  the 
basis  of  its  analysis,  it  intends  to  reduce  the  reasonable  charges  for 
these  services. 

The  Committee  has  reviewed  the  information,  analysis  and  con- 
clusions made  available  to  it  by  HCFA  and  is  persuaded  that  some 
reduction  in  Medicare  payments  is  warranted  for  these  particular 
services.  However,  the  Committee  is  concerned  that  reductions  in 
Medicare  payments  could  result  in  substantially  higher  payments 
by  Medicare  enrollees  on  non-assigned  claims,  if  physicians  do  not 
make  comparable  adjustments  in  their  actual  charges.  HCFA  does 
not  currently  have  authority  to  protect  Medicare  enrollees  against 
such  increases,  through  requiring  that  claims  be  filed  on  an  as- 
signed basis,  through  reductions  in  the  actual  charge,  or  by  other 
means. 

The  Committee  bill  would  require  the  Secretary  to  reduce  Medi- 
care reasonable  charges  for  these  services,  but  would  add  a  provi- 
sion limiting  the  maximum  amount  that  could  be  charged  to  a 
Medicare  enrollee. 

The  first  reduction  would  be  in  the  payment  for  cataract  surgery 
when  an  intraocular  lens  is  implanted.  Implantation  of  a  lens  is 
now  the  preferred  procedure  among  physicians  and  patients  and  it 
is  performed  in  over  80%  of  cases.  It  is  now  a  relatively  quick  pro- 
cedure, but  it  does  require  skill  and  expertise  beyond  that  needed 
for  removal  of  the  cataract  alone.  When  a  lens  is  not  implanted,  it 
is  typically  because  the  patient  presents  problems  or  complications 
that  indicate  a  lens  implantation  is  not  appropriate.  These  same 
conditions  or  complications  typically  mean  that  the  cataract  remov- 
al procedure  is  more  difficult  and  time-consuming  than  would  be 
the  case  with  a  patient  who  was  a  candidate  for  lens  implantation. 
This  helps  to  explain  why  HCFA  found  that  there  was  virtually  no 
time  differential,  on  average,  between  cases  with  lens  implantation 
and  cases  without  lens  implantation. 

The  current  Medicare  reasonable  charge  levels  for  cataract  sur- 
gery are  based  on  historical  practices  and  charge  levels,  and  reflect 
the  fact  that  at  one  point  cataract  removal  and  lens  implantation 
were  two  distinct  procedures  typically  performed  at  different  times. 
The  current  reasonable  charges  for  the  procedure  with  lens  im- 
plantation reflect  the  reasonable  charges  for  the  two  procedures 
when  done  separately.  In  its  testimony  before  the  Subcommittee, 
HCFA  indicate  that  there  is  a  differential  of  approximately  55% 
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between  the  prevailing  charge  for  lens  extraction  without  an  lOL 
and  lens  extraction  with  an  lOL. 

The  Committee  recognizes  that  some  differential  in  payment  is 
warranted  when  a  lens  is  implanted,  to  reflect  the  additional  skill 
and  expertise  involved.  However,  the  Committee  concludes  that 
changes  in  technology  and  medical  practice  have  resulted  in  the 
charges  for  this  procedure  being  excessive.  Moreover,  it  is  the  Com- 
mittee's understanding  that  the  current  charges  for  cataract  re- 
moval without  lens  implantation  is  not  viewed  as  inadequate,  even 
though  it  typically  involves  a  more  difficult  procedure  than  cata- 
ract removal  itself  when  a  lens  is  implanted.  The  Committee  con- 
cludes that  it  is  appropriate  to  take  this  into  consideration  in  deter- 
mining an  appropriate  differential  in  payment  when  a  lens  is  im- 
planted. Based  on  HCFA's  analysis  and  these  considerations,  the 
bill  would  set  an  upper  limit  on  the  prevailing  charge  for  cataract 
removal  with  lens  implantation  of  110%  of  the  prevailing  charge 
for  cataract  removal  without  lens  implantation. 

Anesthesia  services  during  cataract  surgery  have  also  undergone 
significant  changes  over  the  last  few  years,  so  as  to  improve  the 
safety,  quality  and  cost-effectiveness  of  such  services.  The  current 
Medicare  reasonable  charges  for  these  services,  however,  do  not  re- 
flect these  changes. 

Payments  for  anesthesia  services  are  based  on  a  unique  system 
that  combines  base  units,  which  are  set  according  to  the  difficulty, 
risk  and  other  factors  involved  in  the  procedure,  with  time  interval 
units,  which  reflect  the  amount  of  time  devoted  to  the  service. 
These  base  and  time  units  are  then  multiplied  by  a  dollar  conver- 
sion factor  to  determine  the  reasonable  charge  for  each  physician. 

According  to  HCFA,  the  number  of  base  units  attributable  to  an- 
esthesia services  during  cataract  surgery  is  typically  eight.  This  re- 
flects the  level  set  when  cataract  surgery  was  done  predominantly 
as  an  inpatient  service  and  the  patient  was  given  general  anesthe- 
sia. Today,  most  cataract  surgery  is  done  on  an  amjbulatory  basis  in 
a  hospital  outpatient  department  or  a  free-standing  ambulatory 
surgical  facility.  Often,  the  patient  is  given  local  anesthesia  and 
the  anesthesia  is  administered  by  the  surgeon  rather  than  an  anes- 
thesiologist or  other  physician.  For  most  of  the  procedures  which 
are  covered  by  Medicare  when  done  on  an  ambulatory  basis,  the 
number  of  assigned  base  units  is  three;  virtually  all  of  them  are 
assigned  base  units  of  three  or  four.  Some  carriers  have  reduced 
the  level  of  payment  for  anesthesia  services  during  cataract  sur- 
gery, with  no  apparent  effect  on  quality  or  access.  Based  on  its 
analysis  of  this  information,  changes  in  technology  and  practice, 
and  the  study  by  the  Inspector  General,  HCFA  has  concluded  that 
payments  for  anesthesia  services  during  cataract  surgery  are  great- 
er than  warranted  and  greater  than  needed  to  assure  access  and 
quality. 

Based  on  his  review  of  these  issues,  the  Inspector  General  recom- 
mended that  payments  for  what  he  referred  to  as  "monitored  anes- 
thesia" should  be  reduced  to  time  units  only,  or  to  time  units  plus 
no  more  than  three  base  units.  The  Committee  is  advised  that 
HCFA  is  reviewing  a  proposal  to  reduce  the  base  units  for  all  anes- 
thesia services  during  cataract  surgery  to  four.  The  Committee  con- 
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curs  in  HCFA's  findings  and  resolution,  and  the  Committee  bill  re- 
quires a  reduction  in  the  base  units  to  four. 

Because  of  the  Committee's  concern  that  reductions  in  Medicare 
payments  might  result  in  substantial  increases  in  the  out-of-pocket 
expenses  of  Medicare  patients  on  non-assigned  claims,  the  bill 
would  also  include  a  limitation  on  actual  charges  billed  patients  on 
non-assigned  claims.  The  provision  included  in  this  section  is  the 
same  as  that  included  in  other  sections  of  the  bill  dealing  with  re- 
ductions in  Medicare  reasonable  charges.  Physicians  could  not  bill 
patients  in  excess  of  125%  of  the  Medicare  prevailing  charge,  as 
adjusted  under  this  provision. 

Clinical  diagnostic  laboratory  services  (Sec.  Jf528) 

Section  2303  of  the  Deficit  Reduction  Act  of  1984  restructured 
the  method  used  by  Medicare  to  pay  for  diagnostic  clinical  labora- 
tory services  furnished  to  ambulatory  patients.  Under  that  provi- 
sion, statewide  or  carrier-wide  fee  schedules  were  established,  effec- 
tive July  1,  1984,  based  on  a  percentage  of  the  prevailing  fees  that 
would  have  been  in  effect  on  that  date. 

At  the  time  this  provision  was  adopted,  questions  were  raised 
whether  hospital  laboratories  should  be  treated  differently  than  in- 
dependent laboratories,  because  they  might  need  to  have  special 
equipment,  to  remain  available  more  hours,  or  to  respond  more 
quickly,  in  order  to  meet  the  needs  of  their  outpatient  and  emer- 
gency room  patients.  In  response,  section  2303  set  the  fee  schedules 
for  hospital  laboratories,  when  serving  outpatients  of  the  hospital, 
at  2  percentage  points  higher  than  the  fee  schedules  for  independ- 
ent laboratories.  Section  2303  also  provided  that  the  fee  schedules 
would  expire  for  such  services  on  June  30,  1987,  and  payment  for 
such  services  would  revert  to  a  cost-based  system.  The  date  of  this 
expiration  was  changed  to  December  31,  1988,  by  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985. 

The  Committee  bill  would  conform  hospital  laboratory  fee  sched- 
ules to  those  for  independent  laboratories,  by  removing  the  2  per- 
cent differential  and  eliminating  the  expiration  of  fee  schedules  for 
hospital  laboratories.  The  Committee  believes  that  this  change  will 
not  have  an  adverse  effect  of  access  or  quality  under  the  existing 
fee  schedules  and  notes  that  a  study  by  the  Comptroller  General  is 
due  on  January  1,  1987,  which  will  include  an  examination  of  the 
potential  impact  on  hospital  laboratories  of  a  national  fee  schedule. 

The  Deficit  Reduction  Act  also  provided  that  a  national  fee 
schedule  would  be  instituted  on  July  1,  1987.  The  date  of  imple- 
mentation was  moved  to  January  1,  1988  by  COBRA.  The  Commit- 
tee bill  would  remove  the  deadline  for  this  requirement,  in  view  of 
the  upper  limits  placed  on  the  current  fee  schedules  by  section 
9303  of  COBRA.  The  Committee  will  review  this  issue  again,  after 
receiving  the  report  of  the  Comptroller  General  on  the  anticipated 
effects  of  a  national  fee  schedule. 

The  bill  would  also  authorize  payments  to  cover  the  transporta- 
tion and  personnel  expenses  of  sending  trained  personnel  to  collect 
a  specimen,  by  such  means  as  venipuncture  or  catheterization, 
from  a  patient  who  is  unable  to  travel  from  home  or  a  nursing 
home  to  a  physician's  office  or  laboratory.  The  provision  in  DEFRA 
included  payment  of  a  nominal  fee  for  the  collection  of  such  speci- 
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mens.  The  intent  of  that  provision  was  to  pay  for  the  actual  draw- 
ing of  the  specimen,  not  for  the  expenses  of  going  to  the  home  of  a 
patient  in  order  to  do  so.  The  conference  agreement  for  DEFRA 
stated  expHcitly  that  this  provision  was  not  intended  to  make  any 
change  in  existing  payment  practices  regarding  trip  fees.  However, 
the  Committee  has  been  informed  that  there  is  confusion  on  this 
issue  and  that  some  carriers  are  now  denying  payment  for  trip  fees 
that  were  previously  paid.  The  payment  of  such  fees  seems  to  be  a 
reasonable  and  appropriate  cost  in  the  provision  of  needed  health 
care. 

The  bill  would  also  allow  laboratories  to  qualify  for  Medicare  re- 
imbursement if  they  meet  state  licensure  or  practice  laws  regard- 
ing the  qualifications  of  the  director  of  the  laboratory.  Medicare 
regulations  currently  require  that,  with  some  limited  exceptions, 
the  director  of  a  laboratory  must  be  a  physician  or  a  person  hold- 
ing a  doctorate  degree.  Some  states,  however,  permit  laboratories 
to  provide  services  in  the  state  if  the  director  of  the  laboratory  has 
a  master's  degree  and  meets  other  qualifications.  It  is  standard 
practice  in  the  Medicare  program  to  rely  on  state  licensure  and 
practice  laws  to  assure  that  persons  or  providers  are  qualified  to 
provide  the  care  in  question.  It  seems  appropriate  to  do  so  in  this 
instance,  as  well.  This  would  preclude  the  Secretary  from  denying 
Medicare  payments  to  a  laboratory,  on  the  grounds  that  the  direc- 
tor does  not  meet  the  requirements  currently  set  forth  in  the  Medi- 
care regulations,  if  the  laboratory  director  met  the  requirements  of 
state  law.  It  is  not  the  Committee's  intention  that  the  Secretary 
deny  Medicare  payments  to  a  laboratory  that  does  meet  the  cur- 
rent requirements  in  the  regulations,  on  the  grounds  that  state  law 
requires  a  different  standard. 

Payment  for  parenteral  and  enteral  nutrition  (Sec.  ^529) 

Parenteral  and  enteral  nutrition  is  a  technology  that  has  under- 
gone rapid  expansion  in  recent  years.  It  saves  lives  and  enhances 
quality  of  care,  and  it  can  do  so  in  a  cost-effective  way  by  permit- 
ting patients  to  be  discharged  from  institutions  and  receive  the 
service  at  home.  Because  of  its  rapid  expansion,  however,  questions 
have  been  raised  whether  the  reasonable  charges  allowed  by  Medi- 
care, which  are  based  on  historical  charging  patterns,  are  exces- 
sively high  and  could  be  reduced  without  impairing  access  or  qual- 
ity. 

The  Medicare  carriers  have  collected  data  indicating  that  there 
are  wide  variations  in  the  charges  for  these  services.  These  data 
also  show  that,  in  many  cases,  the  Medicare  payments  are  exces- 
sive, compared  to  the  charges  for  similar  services  and  supplies  that 
are  readily  available.  HCFA  has  been  reviewing  a  proposal  to 
reduce  the  variations  and  the  overall  levels  of  payments,  using  the 
authority  under  current  regulations  to  make  adjustments  for 
charges  that  are  not  inherently  reasonable.  Serious  concerns  have 
been  raised  about  the  data  and  analysis  being  used  by  the  carriers 
and  HCFA.  Moreover,  the  project  has  been  delayed  because  of  the 
Secretary's  obligation  to  comply  with  the  provisions  of  section  9304 
of  the  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985. 
That  section  requires  the  Secretary  to  publish  regulations  setting 
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forth  the  criteria  by  which  a  charge  will  be  determined  not  to  be 
inherently  reasonable  and  the  criteria  by  which  it  will  be  adjusted. 

The  Committee  bill  would  require  that  the  Secretary  apply  the 
"lowest  charge  level"  provision  in  current  law.  This  provision  au- 
thorizes the  Secretary  to  pay  for  services,  supplies  and  equipment, 
that  he  determines  do  not  generally  vary  significantly  in  quality 
from  one  supplier  to  another,  at  the  lowest  charge  levels  at  which 
such  services,  supplies  and  equipment  are  widely  and  consistently 
available.  The  regulations  implementing  this  provision  establish 
such  lowest  charge  levels  at  the  25th  percentile  of  the  charges  sub- 
mitted for  the  item  or  service  in  question. 

The  Committee  believes  that  parenteral  and  enteral  nutrition 
supplies  and  equipment  are  an  appropriate  candidate  for  applica- 
tion of  the  lowest  charge  provision.  There  are  many  suppliers  in 
the  market,  supplying  similar  products.  Many  of  these  suppliers 
are  regional  or  national  in  their  scope  of  operation.  Geographical 
variations  in  reasonable  charges  that  result  from  historical  charge 
patterns,  and  wide  differentials  in  generally  equivalent  products, 
do  not  appear  to  be  warranted. 

HCFA  has  consolidated  the  payment  of  claims  for  these  services 
in  two  carriers.  It  is  the  Committee's  expectation  that  HCFA  will 
apply  the  lowest  charge  level  on  either  a  national  basis  or  within 
each  of  the  two  areas  served  by  these  carriers,  but  that  exceptions 
can  be  made  to  meet  unusual  circumstances.  It  is  also  the  Commit- 
tee's expectation  that,  in  setting  lowest  charge  levels,  the  Secretary 
will  endeavor  to  compare  like  products — products  that  are  equiva- 
lent in  meeting  the  nutritional  needs  of  the  patient  and  products  of 
comparable  quality — rather  than  looking  solely  at  the  volume  of 
nutrients  in  a  particular  container  or  comparing  items  that  are  dis- 
similar in  function  or  quality.  All  the  available  charges  submitted 
for  such  services  should  be  used  in  calculating  the  lowest  charge 
level.  The  Secretary  should  be  sensitive  to  special  patient  needs  or 
special  circumstances  and  should  provide  for  exceptions  to  the 
standard  charges  computed  under  this  provision,  when  appropriate. 

The  Committee's  bill  would  not  reduce  the  payment  for  these 
services  as  much  as  would  be  the  case  under  the  proposal  being 
that  HCFA  currently  has  under  review.  The  bill  would  preclude 
HCFA  from  proceeding  such  a  proposal  at  this  time. 

Payment  for  oxygen  therapy  services  (Sec.  4 5 SO) 

Under  current  law,  oxygen  therapy  services  provided  in  the 
home  under  Medicare  are  reimbursed  on  a  reasoni-.ble  charge  basis. 
The  Committee  heard  testimony  that,  since  Medicare  will  pay  for 
whatever  amount  of  oxygen  is  used  by  a  patient,  the  current 
system  does  not  contain  any  incentives  for  patients  and  suppliers 
to  use  the  most  efficient  system  and  this  leads  to  a  wastage  of 
oxygen  and  money. 

Under  the  Committee  bill,  the  Secretary  would  be  required  to  de- 
velop a  prospectively  determined,  monthly  capitation  fee  schedule 
for  oxygen  therapy  in  the  home.  The  Secretary  would  have  discre- 
tion to  detemine  whether  the  fee  schedule  should  be  on  a  regional, 
statewide,  or  carrier  service  area  basis.  The  payment  would  be 
made  on  the  basis  of  the  number  of  units  of  oxygen  prescribed  for  a 
patient  per  month,  without  adjustment  for  the  actual  number  of 
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units  used.  Thus,  the  payment  amount  would  vary  in  accord  with 
the  amount  prescribed  by  the  physician. 

The  monthly  capitation  amounts  would  be  determined  on  the 
basis  of  the  reasonable  charges  determined  under  Medicare,  during 
the  twelve-month  base  period  ending  June  30,  1986,  for  consumable 
oxygen.  In  determining  the  monthly  capitation  amount,  the  Secre- 
tary would  exclude  charges  during  the  base  period  relating  to  the 
purchase  or  rental  of  equipment.  The  payment  amount  under  Med- 
icare would  equal  80%  of  the  monthly  capitation  amount,  with  the 
patient  being  responsible  for  the  normal  20%  coinsurance.  The 
amount  paid  under  this  provision  would  cover  all  services,  equip- 
ment and  supplies,  as  well  as  consumable  oxygen,  needed  by  the 
patient.  There  would  be  no  additional  payment  for  equipment  and 
supplies,  whether  furnished  on  a  rental,  purchase,  or  lease-pur- 
chase arrangement. 

The  Secretary  would  also  be  required  to  provide  for  a  minimum 
monthly  amount  for  oxygen  therapy  in  order  to  assure  the  avail- 
ability of  oxygen  therapy  services  for  beneficiaries  requiring  only 
small  amounts  of  oxygen. 

In  no  case  would  payment  be  made  for  oxygen  therapy  services 
prescribed  by  a  physician  who  had  a  significant  ownership  interest 
or  financial  or  contractual  relationship  with  the  organization  pro- 
viding the  oxygen  therapy  services.  The  Committee  recognizes  that 
this  could  result  in  access  problems  in  communities  with  a  sole 
supplier  of  such  services.  In  such  cases,  the  Secretary  would  have 
the  authority  to  grant  an  exception  to  this  provision. 

The  Committee  provision  would  also  require  the  Secretary  to  pay 
bills  for  oxygen  services  promptly.  The  Committee  expects  that 
claims  will  be  paid  within  22  days,  and  provides  for  interest  penal- 
ties for  failure  to  make  prompt  payments. 

The  Secretary  would  be  required  to  report  to  the  Congress  on  the 
implementation  and  effects  of  these  provisions  by  July  1,  1988.  The 
Committee  intends  the  Secretary's  report  to  assess  the  effect  of 
these  changes  on  patient  outcomes,  the  availability  of  oxygen  ther- 
apy services  to  medicare  beneficiaries,  and  changes  in  oxygen  ther- 
apy technology. 

Additional  members  for  Physician  Payment  Review  Commission 
(Sec.  4531) 

The  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1986  es- 
tablished a  Physician  Payment  Review  Commission  of  11  members 
to  make  recommendations  regarding  Medicare  payments  for  physi- 
cian services.  Members  are  appointed  by  the  Director  of  the  Con- 
gressional Office  of  Technology  Assessment. 

The  Committee  provision  would  add  2  Members  to  the  Commis- 
sion, increasing  the  size  from  11  to  13  Members.  The  Committee 
action  is  in  response  to  concerns  that  the  Commission  did  not  ade- 
quately represent  the  variety  of  interested  and  affected  parties, 
particularly  rural  interests.  The  Director  of  the  Office  of  Technolo- 
gy Assessment  would  appoint  the  two  new  members  within  60  days 
of  enactment  of  this  Act. 
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Part  B  appeals  (Sec.  4532) 

Under  current  law,  if  an  individual  disagrees  with  a  decision  re- 
garding his  or  her  eligibility  for  Medicare,  the  individual  is  given 
the  oppOitunity  for  an  appeal  to  an  administrative  law  judge 
("ALJ")  and  to  judicial  review  of  the  ALJ's  decision.  Similarly,  if  a 
beneficiary  disagrees  with  a  denial,  in  whole  or  in  part,  of  a  claim 
submitted  under  Part  A  of  Medicare,  he  or  she  is  entitled  to  a 
hearing  before  an  administrative  law  judge,  if  the  amount  in  con- 
troversy is  $100  or  more.  The  beneficiary  also  can  seek  judicial 
review  of  the  ALJ's  decision,  if  the  amount  in  controversy  is  $1000 
or  more.  Similar  appeal  rights  are  not  available,  however,  to  a  ben- 
eficiary with  respect  to  claims  under  Part  B  of  Medicare. 

If  a  beneficiary  disagrees  with  a  denial  of  a  claim  under  Part  B, 
he  or  she  can  only  obtain  a  reconsideration  by  the  carrier  which 
denied  the  claim  and,  if  the  amount  in  controversy  is  $100  or  more, 
a  review  by  a  hearing  officer  appointed  by  the  carrier  which  denied 
the  claim.  There  is  no  judicial  review  of  the  hearing  officer's  deci- 
sion. 

Part  B  claims  were  not  accorded  the  same  appeal  rights  as  Part 
A  claims  at  the  inception  of  the  Medicare  program,  because  Part  B 
claims  were  expected  to  be  for  substantially  smaller  amounts  than 
claims  under  Part  A.  In  addition.  Part  B  claims  are  far  more  nu- 
merous than  Part  A  claims  and  could  present  a  substantial  work- 
load if  judicial  review  were  accorded  to  all  of  them.  Today,  howev- 
er. Part  B  claims  often  involve  very  substantial  amounts  and,  if 
denied,  entail  large  out-of-pocket  expense  for  the  beneficiary. 

Numerous  concerns  have  been  expressed  by  beneficiaries  about 
the  fairness  and  adequacy  of  this  Part  B  appeals  process.  Some 
have  expressed  the  concern  that  the  hearing  officers  are  not  prop- 
erly qualified  or  are  not  objective,  because  many  of  them  are 
former  employees  of  the  carrier  or  because  their  continued  service 
as  hearing  officers  may  depend  on  the  carriers'  being  satisfied  with 
the  decisions  they  render.  Other  concerns  deal  with  the  way  hear- 
ings are  conducted,  including  the  beneficiaries'  inability  to  produce 
evidence  or  to  challenge  the  hearing  officers'  decision  rules  or  his 
reliance  on  unidentified  experts  and  consultants. 

The  Committee  bill  would  attempt  to  resolve  these  concerns  by 
establishing  an  appeals  procedure  under  Part  B  that  is  modeled 
after  that  available  under  Part  A.  Review  by  an  ALJ  would  be 
available  if  the  amount  in  controversy  were  $500  or  more  and  judi- 
cial review  would  be  available  if  the  amount  in  controversy  were 
$1000  or  more. 

Hearings  under  Part  A  are,  in  most  instances,  assigned  to  admin- 
istrative law  judges  working  in  the  Office  of  Hearings  and  Appeals 
of  the  Social  Security  Administration.  Medicare  appeals  are  very 
different  from  the  social  security  complaints  they  typically  hear 
and  may  represent  a  very  small  and  infrequent  portion  of  their 
workload.  Therefore,  these  ALJ's  may  not  develop  the  experience 
and  expertise  in  Medicare  appeals  that  they  would  if  they  devoted 
full-time  to  those  appeals.  With  the  additional  workload  that  would 
be  established  under  the  bill,  it  is  the  Committee's  expectation  that 
the  Department  of  Health  and  Human  Services  will  give  serious  at- 
tention to  establishing  a  separate  office  of  hearings  and  appeals  for 
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the  Health  Care  Financing  Administration  or  otherwise  creating  a 
group  of  hearing  officers  devoted  exclusively  or  predominately  to 
Medicare  appeals. 

Alzheimer's  disease  demonstration  projects  (Sec.  45S3) 

Medicare  beneficiaries  with  Alzheimer's  disease  or  related  disor- 
ders are  covered  for  acute  Medicare  care  services,  including  hospi- 
tal care  and  physician  services.  However,  these  beneficiaries  often 
require  additional  services,  such  as  adult  day  care,  counseling,  res- 
pite care,  and  home  and  communitybased  services,  to  maintain 
functioning  and  remain  in  their  own  homes.  These  services  are  not 
generally  available  under  Medicare. 

The  Subcommittee  held  a  hearing  in  January  1986  in  Palm 
Harbor,  Florida  on  Alzheimer's  disease  and  related  disorders.  Each 
of  the  witnesses  who  appeared  before  the  Subcommittee  stressed 
the  need  for  financing  for  alternative  services  in  the  community  to 
allow  families  to  keep  their  loved  ones  at  home  instead  of  having  to 
seek  care  in  a  nursing  home.  The  testimony  presented  also  made  it 
clear  that  there  is  a  need  to  learn  much  more  about  what  services 
are  most  effective  and  what  it  will  cost  to  provide  needed  care. 

Under  the  Committee  bill,  the  Secretary  of  Health  and  Human 
Services  would  be  required  to  fund  at  least  five  demonstrations  to 
determine  whether  to  include  additional  services  for  Alzheimer's 
disease  and  related  disorder  patients  as  a  Medicare  benefit.  These 
projects  would  address  the  criteria  for  determining  who  is  eligible 
for  services  as  an  Alzheimer's  disease  patient,  the  range  of  services 
needed,  the  cost  of  care  for  such  patients,  and  the  impact  of  such 
services  on  the  health  status  and  functioning  of  the  patients. 

The  Committee  bill  would  require  that  each  of  the  five  demon- 
stration projects  be  put  into  place  for  a  period  of  three  years  at  a 
total  funding  level  of  $40  million  for  the  cost  of  expanded  services. 
An  additional  $2  million  would  be  provided  to  fund  an  independent 
evaluation  of  the  demonstration. 

Under  the  demonstration,  each  site  would  receive  approximately 
$2.5  million  per  year  to  fund  expanded  services  for  approximately 
500  beneficiaries  with  Alzheimer's  disease.  The  expanded  services 
that  should  be  provided  by  each  project  include  case  management 
services,  outpatient  drug  therapy,  home  and  community-based  care, 
adult  da}^  care,  and  respite  care  and  other  supportive  services  and 
conseling  for  the  family.  The  Committee  is  interested  in  learning 
which  of  these  services  is  most  effective  in  providing  assistance  to 
allow  Alzheimer's  patients  to  be  maintained  in  their  own  homes 
and  in  the  community.  The  Committee  is  therefore  interested  in  as- 
sessing the  cost  and  impact  of  supportive  services,  counseling,  and 
respite  care  for  the  family,  as  well  as  direct  services  to  the  Alzhei- 
mer's patient. 

The  Committee  is  also  interested  in  learning  more  about  the  di- 
agnosis of  individuals  with  Alzheimer's  disease  and  the  relation- 
ship between  level  of  impairment  and  service  needs.  Accordingly, 
under  the  Committee  bill,  all  participants  in  the  Alzheimer's  dem- 
onstration projects  must  receive  a  comprehensive  medical  and 
mental  status  evaluation  upon  entering  the  demonstration  and 
prior  to  discharge.  This  comprehensive  evaluation  should  include 
standard  mental-status  tests  such  as  the  information  orientation 
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concentration  test,  the  minie  mental  status  test,  and  the  Dementia 
Rating  Scale.  In  addition  to  the  mental-status  testing,  the  compre- 
hensive evaluation  should  include  a  complete  history;  physical,  psy- 
chiatric, and  neurologic  examination;  and  laboratory  services.  Any 
component  of  the  evaluation  that  is  not  currently  covered  by  Medi- 
care is  to  be  covered  by  the  service  dollars  that  would  be  made 
available  under  this  bill. 

In  choosing  sites  for  this  demonstration,  the  Committee  intends 
the  Secretary  to  select  geographically  diverse  areas  with  a  signifi- 
cant number  of  Medicare  beneficiaries  living  in  the  surrounding  lo- 
cality. Since  participation  in  the  demonstration  is  limited  to  those 
individuals  currently  eligible  for  Medicare,  sites  should  be  selected 
to  assure  that  there  are  sufficient  Medicare  beneficiaries  with  Alz- 
heimer's disease  to  achieve  the  goal  of  500  project  participants. 

The  Committee  bill  would  require  the  Secretary  to  conduct  an  in- 
dependent evaluation  of  the  cost  and  effectiveness  of  the  services 
provided  under  these  demonstration  projects.  The  Committee  ex- 
pects the  evaluation  to  address  the  appropriateness  of  using  the 
comprehensive  medical  and  mental  status  evaluation  as  an  eligibil- 
ity screen  to  qualify  patients  with  Alzheimer's  disease  and  related 
disorders  for  receipt  of  expanded  services. 

The  bill  would  require  the  Secretary  to  submit  a  report  to  Con- 
gress within  3  years,  describing  the  projects  in  progress.  After  com- 
pletion of  the  demonstration,  the  Secretary  would  also  be  required 
to  submit  a  final  report  that  evaluates  the  costs  and  benefits  of 
providing  expanded  Medicare  services  and  includes  recommenda- 
tions for  appropriate  legislative  change. 

The  provisions  would  be  effective  on  October  1,  1986. 

Delays  in  processing  Medicare  claims 

The  Committee  notes  its  concern  about  the  delays  taking  place  in 
the  processing  of  Medicare  claims  by  fiscal  intermediaries  and  car- 
riers, and  the  adverse  effects  this  "is  having  on  patients  and  provid- 
ers. 

Prior  to  this  year,  claims  were  generally  being  processed  within 
reasonable  time  frames  and  providers  were  able  to  manage  their 
operations  with  some  assurance  that  payment  would  be  forthcom- 
ing. During  the  last  several  months,  however,  Medicare  contractors 
have  been  instructed  to  delay  deliberately  in  processing  claims  and 
paying  bills.  Extensive  backlogs  have  developed.  Both  patients  and 
providers  have  been  adversely  affected,  and  there  is  a  growing  dis- 
content with  the  program.  Home  health  agencies,  which  typically 
have  modest  working  capital,  have  been  particularly  affected  by 
this  policy. 

The  Health  Care  Financing  Administration  first  instituted  the 
slowdown  in  payments  on  the  grounds  that  reductions  in  the  ad- 
ministrative budget  under  the  Gramm-Rudman  deficit  reduction 
act  left  the  contractors  without  sufficient  funds  to  continue  process- 
ing claims  within  their  prior  timeframes.  However,  in  testimony 
before  the  Subcommittee  on  Health  of  the  Committee  on  Ways  and 
Means,  on  April  22,  1986,  HCFA  revealed  that  the  policy  of  deliber- 
ate delay  was  viewed  favorably  by  the  Administration,  irrespective 
of  the  Gramm-Rudman  reductions,  because  it  resulted  in  greater 
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interest  revenues  for  the  trust  fund.  This  is  a  highly  inappropriate 
and  objectionable  policy. 

Fiscal  intermediaries  and  contractors,  that  were  previously  eval- 
uated, in  part,  on  the  basis  of  whether  they  could  process  claims 
faster  that  specified  benchmarks,  have  now  been  advised  that  their 
evaluations  will  be  downgraded  if  they  process  claims  more  quickly 
than  the  new,  delayed  benchmarks. 

The  Committee  intends  to  support  measures  to  rectify  this  situa- 
tion. Backlogs  must  be  reduced,  provider  and  beneficiary  services 
restored,  and  processing  times  returned  to  their  historical  patterns 
and  to  practices  common  in  the  health  insurance  industry. 

PROVISIONS  RELATING  TO  MEDICAID  AND  MATERNAL  AND  CHILD 
HEALTH  PROGRAMS 

SUBTITLE  G — MEDICAID  AND  MATERNAL  AND  CHILD  HEALTH 

Optional  coverage  for  poor  pregnant  women  and  infants  (Sec.  4601) 

Under  current  law.  States  must  provide  Medicaid  coverage  to, 
among  others,  all  pregnant  women  and  all  infants  up  to  age  1  who 
meet  the  income  and  resource  requirements  under  their  State's  Aid 
to  Families  with  Dependent  Children  (AFDC)  program.  With  re- 
spect to  eligible  pregnant  women  and  infants.  States  must  offer  the 
same  amount,  duration,  and  scope  of  benefits  as  they  offer  to  other 
mandatory-eligible  groups.  This  requirement  applies  regardless  of 
the  family  composition  of  either  the  pregnant  woman  or  infant, 
and  regardless  of  whether  the  woman  or  infant  is  receiving  cash 
assistance  under  the  AFDC  program.  States  also  have  the  option  of 
extending  coverage  to  pregnant  women  and  children  whose  family 
income  or  resources  exceed  AFDC  eligibility  levels  but  who  are 
unable  to  pay  for  needed  medical  care.  These  individuals,  known  as 
the  ''medically  needy,"  qualify  by  incurring  high  medical  expenses 
which,  when  applied  against  their  incomes,  bring  their  incomes 
down  below  the  State's  medically  needy  income  level. 

In  November,  1985,  the  Southern  Governor's  Regional  Task 
Force  on  Infant  Mortality  issued  its  final  report,  'Tor  the  Children 
of  Tomorrow."  The  Task  Force  found  that  one  out  of  four  babies 
born  to  mothers  receiving  little  or  no  prenatal  care  are  born  low 
birthweight.  These  babies  are  forty  times  more  likely  to  die  in  the 
first  year  than  babies  who  weigh  more,  and  four  times  more  likely 
to  be  hospitalized  at  birth.  The  Task  Force  concluded  that  the 
availability  of  prenatal  care  can  make  a  significant  difference  in 
reducing  these  risks.  In  Georgia,  for  example,  women  who  receive 
prenatal  care  are  six  times  more  likely  to  deliver  a  baby  of  normal 
birthweight  than  women  who  receive  inadequate  or  no  prenatal 
care.  The  Task  Force  also  documented  the  savings  that  can  result 
from  early  prenatal  care,  finding  that  between  $2  and  $10  can  be 
saved  in  medical  care  costs  for  every  dollar  spent. 

These  conclusions  confirm  the  findings  of  the  study  issued  by  the 
Institute  of  Medicine  in  1985,  "Preventing  Low  Birthweight."  In 
testimony  before  the  Subcommittee  on  Health  and  the  Environ- 
ment, the  lOM  study  group  concluded  that  each  dollar  spent  on 
prenatal  care  could  save  over  three  dollars  in  reduced  health  care 
costs  for  the  care  of  low  birthweight  infants.  Other  studies  which 
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have  examined  the  cost-effectiveness  of  prenatal  care  for  Medicaid 
beneficiaries  have  documented  savings  of  at  least  $2  in  health  care 
costs  for  every  dollar  spent  on  prenatal  care. 

The  Medicaid  program  has  not  been  as  effective  as  it  should  be 
in  assuring  access  by  prenatal  care  by  high-risk,  low-income  preg- 
nant women.  A  major  reason  is  the  linkage  between  Medicaid  eligi- 
bility and  AFDC  payment  standards.  Currently,  unless  a  State 
offers  coverage  to  the  "medically  needy,"  a  pregnant  woman  whose 
income  or  resources  exceed  those  of  her  State's  AFDC  program 
cannot  qualify  for  Medicaid.  In  many  States,  AFDC  payment  stand- 
ards— i.e.,  in  most  States  the  amounts  which  an  individual's  count- 
able income  cannot  exceed  if  she  and  her  family  are  to  remain  eli- 
gible for  benefits — are  extraordinarily  low.  Information  provided  by 
the  Congressional  Research  Service  indicates  that,  as  of  January, 
1986,  the  AFDC  payment  standards  for  a  family  of  three  ranged 
from  $118  per  month,  or  15.5%  of  poverty,  in  Alabama,  to  $693  per 
month,  or  91%  of  poverty,  in  Utah.  Of  the  51  States  and  jurisdic- 
tions, 12  States  have  set  their  AFDC  payment  standard  at  60%  of 
poverty  or  above;  20  States  have  set  their  standard  between  40% 
and  60%  of  poverty;  and  19  States  have  set  their  standard  below 
40%  of  poverty. 

As  a  result,  many  families  who  are  clearly  poor  and  cannot 
afford  needed  medical  care  are  nonetheless  ineligible  for  Medicaid. 
Even  in  States  that  cover  the  "medically  needy,"  health  care  pro- 
viders must  often  be  willing  to  furnish  a  substantial  amount  of 
health  care  services  on  a  credit  or  charity  basis  until  the  individual 
has  incurred  sufficiently  large  medical  bills  to  reduce  her  family 
income  below  the  State's  "medically  needy"  eligibility  levels,  which 
cannot  exceed  133  percent  of  the  State's  AFDC  payment  levels.  The 
Committee  is  informed  that,  in  many  States,  few  providers  are  will- 
ing to  provide  large  amounts  of  uncompensated  care,  especially  for 
pregnancy-related  services  to  high-risk  women.  Instead,  providers 
generally  expect  that  payment  for  these  services  (including  pay- 
ment for  hospital  services)  will  be  made  prior  to  the  delivery  of  the 
baby  if  the  woman  is  not  insured.  As  a  result,  thousands  of  poor 
pregnant  women  go  without  cost-effective  care  during  pregnancy 
and  thus,  are  at  greater  risk  of  bearing  low  birthweight  infants, 
who  are  in  turn  at  greater  risk  of  dying  within  their  first  year  of 
life  or  developing  disabilities  that  will  subsequently  qualify  them 
for  Medicaid  coverage. 

The  Southern  Governors'  Task  Force  made  a  number  of  recom- 
mendations regarding  the  delivery  and  financing  of  maternal  and 
child  health  services  designed  to  reduce  infant  mortality  rates.  One 
of  these  recommendations — that  the  Federal  government  amend 
the  Medicaid  law  to  permit  States  to  provide  Medicaid  assistance  to 
poor  families  whose  incomes  are  over  the  States'  AFDC  standard  of 
need — was  subsequently  adopted  as  a  legislative  priority  by  the  Na- 
tional Governors'  Association.  Specifically,  the  Governors  want  an 
option  that  enables  them  to  finance  prenatal  and  infant  care  for 
low-income  families  under  Medicaid  without  raising  AFDC  pay- 
ment standards  or  adopting  a  "medically  needy"  program. 

Based  on  this  recommendation,  the  Committee  bill  would  create 
a  new  optional  categorically  needy  group  composed  of  pregnant 
women  and  infants  up  to  age  1  with  family  incomes  of  up  to  the 
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Federal  poverty  level  ($760  per  month  for  a  family  of  3  in  1986). 
States  could  choose  whether  or  not  to  cover  this  group  and,  if  so,  at 
what  level  (between  its  AFDC  payment  level  and  100  percent  of  the 
Federal  poverty  line)  to  set  the  income  eligibility  threshold.  Howev- 
er, if  a  State  chose  to  extend  such  coverage,  it  could  not  reduce  its 
AFDC  payment  levels  below  the  levels  that  were  in  effect  as  of 
April  17,  1986.  Moreover,  it  would  have  to  cover  both  the  pregnant 
women  and  the  infants  up  to  age  1,  and  would  have  to  set  the 
income  threshold  at  the  same  percentage  of  poverty  for  both  preg- 
nant women  and  infants,  and  for  all  family  sizes. 

States  could  exercise  the  option  to  cover  this  group  whether  or 
not  they  also  offer  coverage  to  the  ''medically  needy."  Unlike 
''medically  needy"  beneficiaries,  however,  this  optional  categorical- 
ly needy  group  cannot  qualify  for  Medicaid  coverage  by  "spending 
down,"  or  incurring  large  medical  expenses.  Instead,  pregnant 
women  and  infants  must  have  family  incomes  below  the  State-es- 
tablished levels  in  order  to  qualify  for  this  optional  coverage;  the 
size  of  their  medical  expenses  is  not  relevant.  However,  where  a 
State  chooses  to  cover  both  the  "medically  needy"  and  this  new  op- 
tional categorically  needy  group,  the  State  could  not  require  those 
pregnant  women  and  infants  that  meet  the  new  income  test  to 
"spend  down"  to  a  lower  "medically  needy"  income  level. 

In  determining  either  a  pregnant  woman  or  infant's  income,  the 
State  would  be  required  to  use  the  same  budgeting  methodology 
that  is  used  in  determining  a  family's  eligibility  for  AFDC  benefits. 
Furthermore,  in  determining  a  pregnant  woman's  family  income 
level,  the  Committee  intends  that  a  State  would  treat  the  woman 
as  if  her  child  were  born  and  living  with  her  at  the  time  she  ap- 
plied for  assistance.  Thus,  a  single  woman  would  be  treated  as  a 
family  of  two,  a  pregnant  woman  living  with  a  spouse  or  child  as  a 
family  of  three,  and  so  forth. 

Under  the  Committee  bill,  coverage  for  pregnant  women  would 
begin  as  soon  as  the  pregnancy  is  medically  verified  and  would  con- 
tinue for  60  days  following  the  last  day  of  pregnancy.  Frequently,  a 
pregnant  woman's  countable  family  income  will  change  during  the 
course  of  her  pregnancy.  This  may  happen  either  because  a  family 
member  works  a  few  additional  hours  or  because  the  AFDC  pro- 
gram's earned  income  disregards  (which  are  used  to  calculate  a 
family's  countable  income)  expire,  leaving  the  family  with  no  addi- 
tional real  income  but  with  more  countable  income.  This  slight 
change  in  countable  income  can  disqualify  a  pregnant  woman  from 
Medicaid  coverage  in  the  middle  of  her  pregnancy.  Without  Medic- 
aid coverage,  however,  she  may  be  unable  to  receive  any  prenatal 
care. 

It  is  the  Committee's  understanding  that  the  interruption  of 
Medicaid  benefits  during  pregnancy  is  a  common  occurrence  in 
many  States.  It  is  also  the  Committee's  understanding  that  prena- 
tal care  is  most  effective  when  it  is  received  periodically  and  con- 
tinuously throughout  pregnancy.  The  Committee  bill  would,  there- 
fore, permit  a  State  to  treat  a  pregnant  woman  eligible  for  Medic- 
aid under  this  new  optional  group  as  eligible  for  Medicaid  through- 
out her  pregnancy  and  post-partum  period  without  regard  to  any 
change  in  her  family  income  level.  In  effect,  this  option  would 
permit  States  to  guarantee  a  minimum  Medicaid  enrollment  period 
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for  pregnant  women  that  covers  both  the  pregnancy  and  the  post- 
partum period. 

The  Committee  bill  would  require  States  to  extend  coverage  for 
infants  until  age  one.  However,  if  the  infant  were  an  inpatient  on 
its  first  birthday  in  either  a  hospital  or  a  long-term  care  facility, 
coverage  would  have  to  be  extended  until  the  end  of  the  infant's 
inpatient  stay. 

In  order  to  ensure  that  low-income  pregnant  women  with  modest 
family  resource  levels  are  not  denied  coverage  under  this  new  op- 
tional program,  the  Committee  bill  would  prohibit  States  from  con- 
sidering a  pregnant  woman's  family  resources  (as  defined  under 
the  AFDC  or  SSI  programs)  in  determining  her  eligibility.  In  view 
of  the  compelling  evidence  for  the  effectiveness  of  prenatal  care  in 
reducing  infant  mortality,  the  Committee  is  particularly  concerned 
that  Medicaid  coverage  for  pregnant  women  begin  as  soon  as  possi- 
ble. However,  restrictive  AFDC  resource  tests  ($1,000  per  family, 
including  a  home  and  a  car  with  an  equity  value  of  $1,500)  often 
make  this  goal  impossible.  Such  tests  frequently  result  in  the  ex- 
clusion of  self-employed  families  that  own  a  truck  or  working 
equipment.  A  pregnant  woman  in  such  a  family  is  then  forced  to 
either  sell  off  her  family's  sole  source  of  earnings  in  order  to  raise 
funds  to  pay  for  prenatal  care  or  to  forego  such  care  entirely.  In 
the  view  of  the  Committee,  it  would  be  irrational  from  the  stand- 
point of  public  health  policy  to  require  poor  pregnant  women  to 
make  such  a  choice.  It  would  defeat  both  the  goal  of  ensuring 
family  self-sufficiency  and  the  goal  of  increasing  access  to  early 
and  adequate  prenatal  care. 

With  respect  to  infants.  States  would  not  be  able  to  apply  a  re- 
source standard  or  methodology  that  is  more  restrictive  than  that 
used  under  their  AFDC  programs.  States,  would  be  able,  however, 
to  elect  to  use  the  SSI  resource  standards  for  infants,  some  other 
less  restrictive  resource  test,  or  to  improve  no  resource  require- 
ment at  all. 

The  infants  covered  under  the  Committee  bill  would  be  entitled 
to  the  same  amount,  duration,  and  scope  of  benefits  provided  to  the 
categorically  needy — e.g.,  AFDC  cash  assistance  recipients — under 
a  State  Medicaid  plan.  The  covered  pregnant  women,  however, 
would  be  entitled  only  to  coverage  for  services  related  to  pregnan- 
cy. Such  services  include  prenatal,  delivery,  and  post-partum  care 
as  well  as  services  required  for  conditions  which  may  complicate 
the  pregnancy. 

Federal  Medicaid  matching  funds  would  be  available  for  this  op- 
tional group  for  expenditures  made  on  or  after  July  1,  1987. 

It  has  come  to  the  attention  of  the  Committee  that,  in  determin- 
ing whether  a  * 'medically  needy"  pregnant  woman  has  incurred 
sufficient  medical  expenses  to  reduce  her  family  income  below  the 
State-established  income  levels,  HCFA  has  verbally  instructed  the 
States  that  payments  demanded  by  providers  in  advance  of  services 
rendered  may  not  be  treated  as  incurred  expenses.  It  is  evidently 
HCFA's  position  that  no  expenses  can  be  "incurred"  until  services 
have  been  actually  provided. 

In  the  view  of  the  Committee,  this  interpretation  of  the  term  "in- 
curred" is  inconsistent  with  the  Medicaid  statute  and  is  contrary  to 
prevailing  obstetrical,  hospital,  and  medical  billing  practices.  The 
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effect  of  HCFA's  interpretation  is  to  prohibit  ''medically  needy" 
pregnant  women  from  either  registering  in  advance  of  hospital  de- 
livery or  arranging  with  a  physician  for  delivery  services.  Obstetri- 
cians and  hospitals  commonly  will  not  provide  care  on  credit. 
Indeed,  the  Committee  is  informed  that  prepayment  requirements 
for  pregnant  women  in  some  localities  are  as  high  as  $3,000. 

The  Committee  believes  that  the  only  reasonable  interpretation 
is  that  a  pregnant  woman  "incurs"  a  medical  expense  as  soon  as 
she  is  given  a  bill  for  her  care.  If  a  hospital  or  physician  requires 
payment  in  advance  of  providing  care,  the  women  is  obligated  to 
pay  before  services  are  rendered.  Therefore,  she  may  present  this 
bill  to  the  State  in  order  to  establish  Medicaid  ''medically  needy" 
eligibility,  even  though  the  State  will  not  pay  the  bill  until  the 
service  is  actually  received.  This  interpretation  will  promote  a 
basic  purpose  of  the  Medicaid  statute  by  removing  a  financial  bar- 
rier to  access  to  early  prenatal  care  by  low-income  women. 

Optional  coverage  of  elderly  and  disabled  poor  for  all  Medicaid  ben- 
efits (Sec.  4602) 

Under  current  law.  Medicaid  coverage  is  generally  not  available 
to  a  poor  elderly  or  disabled  individual  unless  he  or  she  is  receiving 
cash  assistance  under  the  Supplemental  Security  Income  (SSI)  pro- 
gram, is  living  in  a  nursing  home,  or  has  very  high  recurring  medi- 
cal expenses.  The  maximum  countable  income  for  eligibility  for 
Federal  SSI  benefits  in  1986  is  $356  per  month  for  an  individual,  or 
76  percent  of  the  Federal  poverty  level,  and  $524  per  month  for  a 
couple,  or  90  percent  of  poverty.  In  about  half  the  States,  the 
income  level  for  eligibility  is  somewhat  higher  because  the  State 
supplements  the  Federal  SSI  benefit  payment.  In  about  30  states, 
elderly  and  disabled  poor  who  are  not  receiving  SSI  or  State  sup- 
plementary cash  assistance  qualify  for  Medicaid  under  "medically 
needy"  coverage  or  under  special  provisions  allowing  coverage  of 
individuals  in  nursing  homes. 

For  those  elderly  and  disabled  who  are  eligible.  Medicaid  supple- 
ments Medicare  coverage  by  filling  in  the  gaps  left  by  Medicare's 
cost-sharing  requirements  and  by  providing  additional  benefits  to 
complement  Medicare's  coverage  of  acute  care.  Medicaid  pays  the 
Medicare  Part  B  premium  as  well  as  the  Part  A  and  B  cost-sharing 
and  deductibles  for  Medicare  beneficiaries.  Medicaid  also  covers 
services  not  covered  by  Medicare,  including  prescription  drugs, 
dental  care,  and  nursing  home  care.  States  receive  Federal  match- 
ing payments  for  their  Medicaid  expenditures  for  this  population. 
However,  in  the  case  of  the  "medically  needy,"  States  do  not  re- 
ceive Federal  Medicaid  matching  funds  for  expenditures  for  the 
Medicare  Part  B  premiums  of  this  group. 

In  the  view  of  the  Committee,  extension  of  Medicaid  coverage  to 
poor  elderly  and  disabled  Medicare  beneficiaries  is  a  pressing  priori- 
ty. On  March  26,  1986,  the  Subcommittee  on  Health  and  the  Envi- 
ronment heard  testimony  from  the  Congressional  Budget  Office  tes- 
tified that  20  percent  of  our  senior  citizens — 5  million  people — are 
without  Medicaid  or  private  insurance  to  supplement  their  Medi- 
care benefits.  These  beneficiaries,  relying  on  Medicare  alone  to  fi- 
nance needed  health  services,  are  among  the  sickest  and  poorest  of 
our  senior  and  disabled  citizens.  They  face  substantial  out-of-pocket 
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costs  for  needed  care  and  can  incur  devastating  financial  burdens 
when  illness  strikes. 

The  Committee  observes  that  Medicare  covers  less  than  half  of 
the  health  expenses  of  the  elderly  and  disabled  and  require  sub- 
stantial cost-sharing.  In  1986,  Medicare  beneficiaries  will  pay  S186 
for  premiums  for  part  B  coverge,  a  $492  deductible  for  the  first  day 
of  hospital  care,  and  a  physician  deductible  of  $75  plus  20  percent 
cost  sharing  on  all  claims  and  extra  billing  if  the  physician  does 
not  take  assignment.  Medicare  also  does  not  cover  many  services 
that  the  elderly  and  disabled  need,  such  as  prescription  drugs, 
dental  care,  extended  nursing  home  care,  or  other  long-term  care 
services.  As  a  result,  out-of-pocket  expenses  for  an  elderly  person 
with  a  moderate  spell  of  illness  can  easily  exceed  $2,000.  The  Com- 
mittee notes  that  this  is  a  major  expense  for  anyone,  but  a  devas- 
tating financial  burden  for  the  nearly  4  million  elderly  poor  strug- 
gling to  live  on  incomes  of  less  than  $5,000  per  year. 

Medicaid  provides  protection  for  the  poor  who  lack  the  ability  to 
pay  out-of-pocket  for  health  services  or  purchase  private  supple- 
mental insurance  coverage.  The  Committee  observes,  however,  that 
Medicaid  does  not  reach  all  low-income  elderly  and  disabled.  Only 
36  percent  of  the  elderly  with  incomes  below  the  Federal  poverty 
line  receive  benefits  from  Medicaid  today.  An  estimated  2.2  million 
elderly  individuals  with  incomes  below  100  percent  of  the  Federal 
poverty  level  ($4,979  in  1984)  are  not  covered. 

It  is  precisely  those  without  Medicaid  or  private  supplemental 
coverage  that  have  the  greatest  health  needs  and  the  lowest  use  of 
services.  CBO  testified  that  the  elderly  without  Medicaid  or  supple- 
mentary private  insurance  were  both  older  and  sicker  than  other 
Medicare  beneficiaries.  Yet,  despite  their  greater  health  needs, 
these  individuals  do  not  receive  care  at  rates  comparable  to  others. 
Those  elderly  with  Medicare  coverage  only  are  13  percent  more 
likely  to  have  fair  or  poor  health  than  those  with  both  Medicare 
and  supplementary  insurance,  but  they  receive  35  percent  fewer 
physician  visits  per  capita,  25  percent  fewer  prescription  drugs,  and 
are  18  percent  less  likely  to  be  admitted  to  a  hospital. 

The  Committee  believes  it  imperative  to  protect  the  poor  elderly 
and  disabled  from  the  financial  burdens  of  illness.  The  Committee 
bill  therefore  allows  States,  at  their  option,  to  extend  Medicaid  cov- 
erage to  elderly  and  disabled  individuals  whose  incomes  is  up  to 
100  percent  of  the  Federal  poverty  guidelines  (S477  per  month  for 
an  individual  and  $603  for  a  couple).  States  could  decide  whether  to 
extend  coverage  to  this  new  "optional  categorically  needy"  group 
and,  if  so,  at  what  level  to  set  the  income  eligibility  threshold. 
However,  if  a  State  elected  this  option,  it  would  have  to  cover  both 
the  elderly  and  the  disabled,  and  would  have  to  apply  the  same 
income  standard  and  resource  test  to  both  groups  and  to  all  family 
sizes.  In  addition,  if  a  State  elects  to  cover  some  elderly  and  dis- 
abled under  this  option,  it  must  also  extend  coverage  to  some  preg- 
nant women  and  infants  up  to  age  1  in  the  optional  categorically 
needy  group  created  by  section  4601  of  the  Committee  bill. 

The  Committee  bill  uses  as  the  upper  bound  for  income  eligibil- 
ity for  this  optional  group  the  non-farm  official  poverty  line  as  de- 
fined by  the  Office  of  Management  and  Budget  and  revised  annual- 
ly. This  level  is  adjusted  for  family  size,  but  does  not  differentiate 
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between  the  income  needs  of  the  elderly  and  non-elderly.  The  Com- 
mittee has  selected  this  measure  of  poverty  status  because  it  feels 
that  it  is  appropriate  to  use  the  same  measure  of  poverty  for  the 
elderly  and  non-elderly  for  purposes  of  Medicaid  eligibility.  Since 
the  0MB  poverty  level  is  revised  annually  to  adjust  for  inflation, 
States  will  have  the  opportunity  to  increase  the  eligibility  standard 
to  keep  pace  with  inflation  and  the  resultant  changes  in  the  pover- 
ty level. 

The  Committee  notes  that  individuals  who  qualify  for  Medicaid 
eligibility  under  this  new  optional  categorically  needy  group  may 
not  ''spend-down"  and  obtain  coverage  by  incurring  large  medical 
expenses.  To  be  covered,  an  individual  or  family  must  meet  the 
State-established  income  and  resource  standard  without  regard  to 
medical  expenses.  However,  the  Committee  intends  that,  in  States 
which  offer  coverage  to  the  "medically  needy,"  elderly  and  disabled 
beneficiaries  who  qualify  under  the  income  levels  set  for  the  new 
optional  group  not  be  required  to  ''spend  down"  further  to  the 
State's  "medically  needy"  income  level.  Income  would  be  deter- 
mined using  SSI  methodologies. 

To  qualify  for  coverage,  elderly  and  disabled  individuals  would 
have  to  meet  the  resource  requirements  of  the  SSI  program,  with 
the  following  exception.  If  a  State  offers  Medicaid  coverage  to  the 
"medically  needy,"  it  is  permitted,  at  its  option,  to  use  the  re- 
sources standards  that  it  uses  for  its  "medically  needy"  program, 
instead  of  the  SSI  resource  standards.  This  will  permit  States  that 
wish  to  reach  more  low-income  elderly  and  disabled  to  do  so. 

Benefits  offered  to  this  new  optional  group  of  elderly  and  dis- 
abled individuals  would  have  to  be  the  same  in  amount,  duration, 
and  scope  as  the  Medicaid  benefits  offered  by  the  State  to  its  cage- 
gorically  needy  cash  assistance  recipients,  including  payment  of 
Medicare  premiums  and  cost-sharing  requirements  for  individuals 
eligible  for  both  programs.  In  most  States,  the  basic  Medicaid  serv- 
ice package  includes  prescription  drugs,  nursing  home  care,  eye- 
glasses, hearing  aids,  and  dentures.  These  benefits  are  especially 
valuable  to  the  low  income  elderly  since  they  are  not  covered 
under  the  Medicare  program. 

In  addition,  individuals  covered  by  this  provision  will  be  protect- 
ed from  out-of-pocket  physician  expenditures  if  they  receive  care 
from  physicians  who  participate  in  Medicaid.  The  Committee  in- 
tends that  those  covered  under  this  option  be  treated  like  other  el- 
derly and  disabled  Medicare  beneficiaries  and  have  their  physician 
services  under  Medicare  rendered  on  an  assigned  basis.  Therefore, 
if  the  Medicare  physician  elects  to  collect  the  20  percent  coinsur- 
ance on  the  Medicare  claim  from  the  Medicare  program,  he  or  she 
must  accept  the  Medicare  payment  amount  as  payment  in  full  and 
bill  the  patient  for  the  difference  between  his  or  her  actual  charge 
and  the  Medicare  allowable  charge. 

The  Committee  anticipates  that  benefits  provided  to  those  enti- 
tled under  this  provision  will  primarily  be  acute  medial  care  serv- 
ices. The  Committee  does  not  view  this  provision  as  an  expansion 
of  eligibility  for  long-term  care  benefits  under  Medicare.  The 
income  eligibility  levels  under  Medicaid  for  the  institutionalized 
are  generally  higher  than  poverty  level  standard  under  this  provi- 
sion. Therefore,  the  Committee  does  not  expect  that  income  stand- 
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ards  for  eligibility  for  nursing  home  care  will  be  altered  by  this 
provision. 

The  Committee  strongly  encourages  States  to  expand  Medicaid 
coverage  to  additional  low-income  elderly  and  disabled  individuals. 
The  Committee  hopes  that  the  provision  of  Federal  Medicaid 
matching  funds  for  State  expenditures  on  behalf  of  this  new  popu- 
lation will  be  an  incentive  to  the  States  to  cover  additional  poor  el- 
derly and  disabled  beneficiaries  to  help  assure  adequate  access  to 
health  care  services  and  financial  protection  against  burdensome 
medical  expenses.  Under  the  Committee  bill,  Federal  Medicaid 
matching  funds  would  be  available  for  expenditures  for  this  new 
optional  group  on  or  after  July  1,  1987. 

Optional  coverage  of  poor  Medicare  beneficiaries  for  Medicare  cost- 
sharing  requirements  (Sec.  1^603) 

Under  current  law,  low-income  Medicare  beneficiaries  who  are 
also  eligible  for  Medicare  in  effect  supplement  their  Medicare  bene- 
fits with  the  services  offered  under  Medicaid  in  their  State.  These 
Medicaid  benefits  generally  include  prescription  drugs,  dental  care, 
hearing  aids,  and  nursing  home  care,  plus  payment  of  Medicare's 
cost-sharing  requirements.  These  include  the  Part  A  deductible  and 
coinsurance  requirements  and  the  Part  B  premium,  deductible,  and 
coinsurance  requirements. 

Section  4602  of  the  Committee  bill  allows  the  States  to  expand 
eligibility  for  the  elderly  and  disabled  with  incomes  up  to  the  pov- 
erty line  for  the  fall  range  of  Medicaid  benefits  offered  by  the  State 
to  its  cash  assistance  recipients.  This  section  gives  the  States  an- 
other, more  limited,  option.  States  would  be  permitted  to  pay  just 
for  the  Medicare  Part  B  premium  and  the  other  Parts  A  and  B 
cost-sharing  requirements  for  Medicare  beneficiaries  whose  in- 
comes are  below  a  threshold  set  by  the  State,  up  to  the  Federal 
poverty  line.  States  would  determine  whether  they  wished  to  offer 
this  assistance  and,  if  so,  where  to  set  the  income  eligibility  stand- 
ards. However,  if  a  State  offered  to  cover  the  Medicare  cost-sharing 
expenses  of  any  elderly  and  disabled,  it  would  have  to  cover  some 
pregnant  women  and  children  in  the  new  optional  categorically 
needy  group  established  by  section  4601  of  the  Committee  bill. 

Unlike  those  elderly  and  disabled  covered  under  section  4602,  in- 
dividuals receiving  assistance  with  Medicare  cost-sharing  obliga- 
tions would  not  be  treated  as  Medicaid  beneficiaries  for  all  pur- 
poses. However,  as  in  the  case  of  the  elderly  and  disabled  covered 
under  section  4602,  a  State  opting  to  offer  this  more  limited  cover- 
age would  receive  Federal  matching  payments  for  its  expenditures 
on  behalf  of  these  individuals. 

To  qualify  for  assistance  under  this  provision,  elderly  and  dis- 
abled Medicare  beneficiaries  would  have  to  meet  the  income  and 
resource  standards  established  by  the  State,  using  SSI  counting 
methodologies.  The  Committee  bill  permits  States  to  set  income 
thresholds  at  any  level  up  to  100  percent  of  the  Federal  poverty 
line,  but  the  threshold  must  be  the  same  for  both  the  elderly  and 
disabled,  and  for  individuals  and  couples.  Medicare  beneficiaries 
covered  under  this  provision  must  also  meet  SSI  resource  standards 
or,  at  State  option,  the  State's  ''medically  needy"  standards.  The 
Committee  notes  that  elderly  and  disabled  individuals  are  not  per- 
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mitted  to  qualify  for  assistance  with  cost-sharing  by  ''spending 
down,"  or  incurring  large  medical  expenses. 

The  elderly  and  disabled  covered  under  this  provision  would 
have  to  be  entitled  to  Hospital  Insurance  benefits  under  Medicare 
Part  A.  However,  they  would  not  have  to  be  covered  under  Medi- 
care Part  B,  the  optional  Supplementary  Medical  Insurance  pro- 
gram. The  Committee  bill  gives  States  the  option  to  offer  to  pay 
the  Part  B  premiums  in  such  circumstances  and  enroll  this  new 
beneficiary  group  in  Part  B. 

For  elderly  and  disabled  individuals  whom  the  State  chose  to 
cover,  the  Medicaid  program  would  pay  for  the  Part  B  deductible 
and  the  beneficiary's  20  percent  coinsurance  on  Part  B  services.  If 
the  beneficiary  uses  a  physician  who  takes  assignment,  Medicaid 
would  pay  the  physician  directly  for  the  20  percent  coinsurance 
and  the  patient  could  not  be  billed  for  any  amounts  above  the  Med- 
icare reasonable  charge.  However,  if  the  physician  elects  not  to 
take  assignment,  the  beneficiary  would  submit  the  claim  for  the  20 
percent  coinsurance  requirement  to  the  State  Medicaid  program 
and  would  be  liable  for  an  additional  amount  charged  by  the  physi- 
cian. The  Committee  therefore  encourages  the  States  to  make 
available  to  the  elderly  and  disabled  assisted  under  this  provision  a 
list  of  physicians  in  their  communities  who  will  agree  to  accept  as- 
signment. 

The  Committee  hopes  the  States  will  elect  to  extend  full  Medic- 
aid benefits  to  the  elderly  and  disabled,  as  well  as  to  pregnant 
women  and  infants,  up  to  the  poverty  level.  However,  the  Commit- 
tee recognizes  that  the  fiscal  constraints  facing  many  States  may 
preclude  the  provision  of  comprehensive  coverage  for  the  low- 
income  elderly  and  disabled  population  at  this  time.  The  Commit- 
tee has,  therefore,  made  this  more  limited  Medicare  cost-sharing 
option  available  to  the  States.  The  Committee  hopes  States  with 
constrained  resources  will  consider  pursuing  this  option  as  a  first 
step  to  more  comprehensive  coverage. 

Medicaid  eligibility  for  qualified  severely  impaired  individuals  (Sec. 

4m) 

Under  current  law,  low-income  individuals  who  qualify  for  Med- 
icaid on  the  basis  of  disability  must,  in  most  States,  meet  the  dis- 
ability standards  of  the  Supplemental  Security  Income  (SSI)  pro- 
gram. (Some  States  have  opted  to  impose  more  restrictive  disability 
criteria  than  those  in  SSI.  These  are  commonly  referred  to  as  the 
"209(b)  States"  in  reference  to  the  statutory  provision  which  gives 
them  the  option  to  use  their  1972  eligibility  standards  for  the  elder- 
ly and  disabled.)  For  purposes  of  SSI,  an  individual  is  not  consid- 
ered to  be  disabled  if,  after  a  9-month  trial  work  period,  he  or  she 
is  able  to  engage  in  ''substantial  gainful  activity"  (SGA),  which  the 
Secretary  has  defined  as  average  counted  earnings  of  over  $300  per 
month.  Loss  of  disabled  status  for  SSI  purposes  means  loss  of  cate- 
gorical eligibility  for  Medicaid. 

For  the  disabled  with  severe  impairments,  this  policy  creates  an 
obvious  and  severe  disincentive  to  work.  Almost  all  of  these  indi- 
viduals need  medical  coverage,  but  the  jobs  they  are  likely  to  hold 
tend  not  to  offer  employee  group  insurance  coverage  and  tend  not 
to  pay  sufficient  amounts  to  allow  these  individuals  to  afford  indi- 
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vidual  coverage.  Such  coverage,  if  available  to  them  at  all,  is  gener- 
ally very  expensive  and  often  does  not  include  coverage  adequate 
to  the  needs  of  the  disabled.  If  the  disabled  refrain  from  working, 
they  will  maintain  their  SSI  and  Medicaid  benefits.  If  they  begin  to 
work,  and  engage  in  ''SGA,"  they  may  lose  their  Medicaid  benefits 
even  though  they  still  have  their  impairment.  For  a  medically  im- 
paired individual  to  choose  work  under  these  circumstances  is  obvi- 
ously irrational. 

To  address  this  problem,  the  Disability  Amendments  of  1980  (P.L. 
96-265)  added  a  new  section  1619  to  the  SSI  law.  Section  1619(a) 
provides  that  an  individual  who  loses  eligibility  for  SSI  because  he 
or  she  has  worked  and  demonstrated  the  ability  to  engage  in 
''SGA,"  but  who  continues  to  have  a  disabling  impairment,  may 
become  eligible  for  special  SSI  benefits  until  his  or  her  countable 
income  reaches  the  SSI  income  disregard  "break-even"  point  ($756 
per  month  in  1986  in  a  State  with  no  supplementation).  Those  who 
qualify  for  these  special  SSI  benefits  continue  to  be  eligible  for 
Medicaid  as  long  as  they  need  medical  assistance  to  continue  work- 
ing. 

Section  1619(b)  provides  Medicaid  coverage  for  individuals  whose 
earnings  exceed  the  SSI  income  disregard  "breakeven  point."  This 
special  Medicaid  eligibility  status  applies  so  long  as  the  individual: 
(1)  continues  to  be  blind  or  have  a  disabling  impairment;  (2)  except 
for  earnings,  continues  to  meet  all  the  other  requirements  for  SSI 
eligibility;  (3)  would  be  seriously  inhibited  from  continuing  to  work 
by  the  loss  of  Medicaid  coverage;  and  (4)  has  earnings  that  are  not 
sufficient  to  provide  a  reasonable  equivalent  of  the  Medicaid  and 
SSI  benefits  that  would  have  been  available  if  he  or  she  did  not 
work.  The  Social  Security  Administration  (SSA)  has  established  a 
"threshold"  in  each  State  based  on  SSI  and  State  supplementary 
payment  levels  and  the  State's  average  per  capita  Medicaid  ex- 
penditures; individuals  with  gross  earnings  in  excess  of  this 
"threshold"  no  longer  meet  requirement  (4)  and  therefore  lose 
Medicaid  coverage,  unless  their  individual  medical  expenses  exceed 
the  State's  average  Medicaid  expenditures. 

According  to  the  Social  Security  Administration,  section  1619  has 
enabled  nearly  9,000  former  SSI  recipients  to  retain  Medicaid  cov- 
erage despite  returning  to  work  and  performing  "SGA."  Unfortu- 
nately, this  section  expires  on  June  30,  1987,  threatening  the  abili- 
ty of  these  and  future  disabled  individuals  to  obtain  employment  or 
to  continue  working.  In  the  view  of  the  Committee,  extension  of 
this  provision  is  essential  to  the  ability  of  the  disabled  to  achieve 
their  maximum  feasible  potential  and  to  be  fully  contributing 
members  of  society. 

The  Committee  bill  amends  Title  XIX  of  the  Social  Security  Act 
to  establish  a  new  mandatory,  categorically  needy  coverage  group: 
"qualified  severely  impaired  individuals."  This  group  includes  any 
individual  under  65  who  received  either  SSI,  State  supplementa- 
tion, or  special  1619(a)  benefits  and  who:  (1)  continues  to  be  blind 
or  have  a  disabling  physical  or  mental  impairment;  (2)  except  for 
earnings,  continues  to  meet  all  other  requirements  for  SSI  eligibil- 
ity (including  having  unearned  income  below  the  SSI  benefit  stand- 
ard); (3)  would  be  seriously  inhibited  by  the  lack  of  Medicaid  cover- 
age from  continuing  to  work  or  from  obtaining  employment;  and  (4) 
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has  earnings  that  are  not  sufficient  to  provide  a  reasonable  equiva- 
lent of  the  Medicaid,  SSI  and  Title  XX  attendant  care  benefits  that 
would  be  available  if  he  or  she  did  not  work.  This  mandatory  cover- 
age group  applies  both  in  States  that  currently  follow  the  SSI  defi- 
nition of  disability  and  in  the  "209(b)"  States.  This  provision  is  ef- 
fective July  1,  1987,  immediately  upon  the  expiration  of  the  cur- 
rent section  1619(b). 

The  Committee  recognizes  that,  as  currently  structured,  section 
1619  is  not  as  effective  as  it  should  be  in  eliminating  the  work  dis- 
incentives inherent  in  the  SSI/Medicaid  definition  of  disability. 
The  Committee  is  aware  that  the  Department  has  completed  a 
study  of  the  operation  of  section  1619,  including  an  evaluation  of 
the  continued  Medicaid  coverage  provisions;  unfortunately,  the  De- 
partment is  unwilling  to  release  the  results  of  the  study  and  the 
Committee  does  not  at  this  time  have  the  benefit  of  this  analysis. 
Rather  than  allow  this  important  provision  to  expire,  however,  the 
Committee  has  decided  to  make  it  a  permanent  part  of  Medicaid 
law  in  its  current  form.  To  the  extent  that  disabled  individuals 
have  been  reluctant  to  risk  the  loss  of  cash  benefits  and  medical 
coverage  should  section  1619  not  be  renewed,  making  the  Medicaid 
coverage  permanent  should,  in  and  of  itself,  increase  the  provi- 
sion's work  incentive.  However,  the  Committee  does  intend  to 
pursue  structural  reform  of  this  provision,  and  it  urges  the  Depart- 
ment to  release  its  study  so  that  this  work  can  begin. 

Clarification  of  eligibility  of  homeless  individuals  (Sec.  4605) 

Under  current  law.  States  are  prohibited  from  imposing  residen- 
cy requirements  that  exclude  any  otherwise  qualified  individual 
who  resides  in  the  State.  There  is  no  Federal  requirement  that  an 
individual  have  a  fixed  or  permanent  residence  in  order  to  qualify 
for  Medicaid.  However,  according  to  the  Department  of  Health  and 
Human  Services  and  the  General  Accounting  Office,  some  States 
and  localities  require  applicants  for  Medicaid  and  AFDC  to  supply 
a  fixed  address  in  order  to  qualify.  It  appears  that  these  require- 
ments are  imposed  out  of  concern  by  the  States  that  the  Federal 
government  will  penalize  them  if  they  approve  fraudulent  applica- 
tions from  homeless  recipients. 

This  nation's  homeless  are,  by  definition,  the  poorest  of  the  poor. 
Whether  they  are  street  people,  deinstitutionalized  chronically 
mentally  ill,  newly  unemployed,  or  displaced  women  and  children, 
the  homeless  have  serious  health  and  mental  health  problems 
which  are  aggravated  by  poor  clothing,  constant  exposure  to  the 
elements,  poor  nutrition,  and  overcrowding  in  shelters.  These  indi- 
viduals do  not  have  the  income  or  resources  to  pay  for  needed  med- 
ical care,  and  Medicaid  is  the  logical  source  of  coverage  for  them. 
Of  course,  only  those  homeless  who  meet  Medicaid's  categorical  re- 
quirements (aged,  blind,  disabled,  or  member  of  a  family  with  de- 
pendent children)  as  well  as  income  and  resource  standards  may 
qualify.  However,  many  do  meet  these  tests. 

In  the  view  of  the  Committee,  there  is  no  justification  whatso- 
ever for  denying  Medicaid  coverage  to  an  otherwise  qualified  home- 
less person  simply  because  of  that  individual's  lack  of  a  fixed  or 
permanent  address.  It  unfairly  penalizes  the  homeless  and  those 
hospitals  and  physicians  who  are  willing  to  provide  needed  medical 
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care  to  them  despite  their  inability  to  pay.  It  may  also  result  in  the 
denial  of  medical  treatment  to  the  homeless,  among  whom  the  inci- 
dence of  tuberculosis  is  high,  creating  an  avoidable  threat  to  public 
health. 

The  Committee  bill  therefore  clarifies  that  States  or  localities 
are  prohibited  from  imposing  any  residence  requirement  which  ex- 
cludes from  Medicaid  any  otherwise  qualified  individual  who  re- 
sides in  the  State,  regardless  of  whether  or  not  the  residence  is 
maintained  permanently  or  at  a  fixed  address.  The  Committee  in- 
tends that  the  otherwise  qualified  homeless  be  able  to  establish 
residency  through  the  use  of  a  mailing  address  at  a  shelter  or  simi- 
lar facility,  or  by  affidavit,  or  through  any  other  means  consistent 
with  the  circumstances  under  which  the  homeless  live. 

Treatment  of  income  and  resources  required  to  be  paid  under  spous- 
al or  child  support  orders  (Sec.  4606) 

The  Medicaid  statute  provides  that,  in  determining  eligibility, 
States  take  into  account  only  such  income  and  resources  as  are 
"available"  to  the  applicant  or  recipient,  in  accordance  with  stand- 
ards prescribed  by  the  Secretary.  It  has  come  to  the  Committee's 
attention  that  HCFA  is  attempting  to  prohibit  some  States  from 
treating  the  income  used  to  pay  spousal  and  child  support  pay- 
ments as  unavailable  to  aged,  blind,  and  disabled  Medicaid  benefi- 
ciaries when  determining  their  income.  For  example,  HCFA  has  re- 
cently disapproved  a  California  State  Plan  amendment  that  per- 
mits an  income  disregard  of  spousal  and  child  support  made  under 
court  or  by  agreement  with  a  district  attorney  on  the  grounds  that 
income  actually  received  is  "available,"  even  if  it  must  later  be 
used  to  make  support  payments. 

The  Committee  finds  HCFA's  position  untenable.  The  Committee 
fails  to  understand  how  income  which  must,  by  law,  be  used  for  the 
support  of  someone  other  than  the  Medicaid  beneficiary  can  be 
"available"  to  him  or  her.  The  very  purpose  of  a  requirement  at 
section  1902(a)(17)(B)  of  the  Act  that  States  take  into  account  only 
such  income  and  resources  as  are  available  is  to  prevent  them  from 
including  in  income  the  actual  amounts  that  an  applicant  or  bene- 
ficiary is  legally  compelled  to  use  for  someone  else's  support. 

Consider  the  case  of  a  low-income  elderly  couple  where  the  pen- 
sion and  Social  Security  income  is  all  in  the  husband's  name.  If  the 
husband  requires  nursing  home  placement  and  is  otherwise  quali- 
fied for  Medicaid,  under  current  law  all  of  the  husband's  income 
(except  a  $25  monthly  personal  needs  allowance)  would  be  applied 
to  his  nursing  home  bill,  with  the  Medicaid  program  paying  the  dif- 
ference between  the  husband's  contribution  and  the  facility's  reim- 
bursement rate.  This  obviously  leaves  the  wife  in  an  untenable  fi- 
nancial position,  since  she  is  then  without  income  from  either  her 
husband's  pension  or  Social  Security  benefits.  In  a  number  of 
States,  community  spouses  have  had  no  choice  but  to  go  to  court 
and  sue  their  institutionalized  spouses  for  support  in  an  effort  to 
avoid  pauperization  and  having  to  go  on  welfare.  Under  HCFA.'s  in- 
terpretation, the  amount  which  the  institutionalized  spouse  is  re- 
quired to  pay  under  these  support  orders  is  still  considered  "avail- 
able" to  him,  so  that  it  can  be  used  to  pay  the  nursing  home  bill, 
even  though  he  may  face  civil  contempt  proceedings  or  other  judi- 
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cial  sanctions  for  failure  to  make  payment  to  his  spouse.  In  effect, 
HCFA  believes  that  Congress  intends  for  the  support  payment  to 
be  applied  to  the  nursing  home  bill  rather  than  to  the  maintenance 
of  the  community  spouse,  as  the  court  ordered.  HCFA  is  wrong. 

Title  XIX  forbids  HCFA — or  the  States — from  requiring  benefici- 
aries to  make  the  Hobson's  choice  of  either  using  all  of  their 
income  to  meet  their  own  needs  as  a  condition  of  Medicaid  eligibil- 
ity, or  meeting  their  court-ordered  support  obligations  and  doing 
without  medically  necessary  care.  It  is  the  Committee's  under- 
standing that  the  Social  Security  Administration's  Program  Oper- 
ations Manual  System  (POMS)  recognizes  that  income  which  must 
be  used  to  make  family  support  payments  pursuant  to  court  order 
or  pursuant  to  an  agreement  with  a  District  Attorney  is  not  avail- 
able for  ''deeming"  to  an  SSI  recipient  (POMS  section  00850.140). 
This  same  principle  applies  to  Medicaid  under  section  1902(a)(17)(B) 
of  the  Act:  income  which  must  be  used  to  make  child  or  spousal 
support  payments  is  not  available  to  meet  the  beneficiary's  own 
needs. 

To  clarify  this  situation,  the  Committee  bill  makes  explicit  that, 
in  determining  the  income  and  resources  of  an  individual  who  is  in 
an  institution,  the  individual  shall  not  be  considered  to  have  avail- 
able to  him  or  her  income  or  resources  which  are  required  to  be 
paid  undert  court  order  for  the  support  of  the  individual's  spouse 
or  child,  up  to  the  amount  required  by  the  court  order.  The  Com- 
mittee recognizes  that  Congress  in  1984  required  States  to  establish 
expedited  processes  for  establishing  and  enforcing  child  support  ob- 
ligations. Under  such  processes,  support  orders  generally  will  be 
awarded  administratively  rather  than  by  court  order.  The  Commit- 
tee therefore  intends  that  the  term  ''under  court  order"  as  used  in 
this  amendment  apply  not  only  to  court  ordered  support,  but  also 
to  any  other  directive  with  the  force  of  law,  including  an  adminis- 
trative order  and  an  agreement  with  the  district  attorney. 

The  Committee  amendment  applies  to  States  which  had  the 
policy  or  practice  of  disregarding  such  support  payments  in  such 
circumstances  as  of  July  22,  1986,  without  regard  to  whether  or  not 
the  policy  or  practice,  reflected  in  a  State  plan  amendment  or  not, 
was  approved  by  HCFA.  Because  the  issue  of  support-obligated 
income  has  arisen  in  the  context  of  HCFA  disapprovals  of  State 
proposals  to  disregard  support  obligations  of  SSI-related  applicants 
and  recipients,  the  Committee  has  limited  the  scope  of  this  amend- 
ment to  the  support  obligations  of  institutionalized  individuals  in 
States  that  have  already  attempted  to  effect  this  policy  or  practice. 
Thus,  in  addition  to  the  States  that  are  actually  implementing  such 
a  policy,  this  provision  also  applies  to  those  States  that  are  under 
court  order  to  disregard  amounts  allocated  for  support,  and  those 
that,  as  of  July  22,  1986,  have  attempted  to  implement  a  disregard 
fo  support-obligated  funds  on  behalf  of  institutionalized  individuals 
but  have  been  informed  by  HCFA,  in  writing  or  verbally,  that  they 
cannot  institute  such  a  policy  or  practice. 

Payment  for  aliens  under  Medicaid  (Sec.  1^607) 

The  Medicaid  statute  does  not  explicitly  identify  whether  other- 
wise qualified  aliens  are  entitled  to  benefits.  By  regulation,  the  Sec- 
retary has  limited  Medicaid  eligibility  to  otherwise  eligible  aliens 
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who  are  lawfully  admitted  for  permanent  residence  or  permanently 
residing  in  the  U.S.  under  color  of  law,  including  any  alien  who  is 
lawfully  present  under  sec.  203(aX7)  or  sec.  212(d)(5)  of  the  Immi- 
gration and  Nationality  Act.  The  Aid  to  Families  with  Dependent 
Children  (AFDC)  statute,  section  402(a)(33)  of  the  Social  Security 
Act,  and  the  Supplemental  Security  Income  (SSI)  statute,  section 
1614(a)(1)(B)  of  the  Act,  both  limit  eligibility  for  cash  assistance 
benefits  to  otherwise  qualified  aliens  who  are  lawfully  admitted  for 
permanent  residence  or  otherwise  permanently  residing  in  the  U.S. 
under  color  of  law. 

On  July  14,  1986,  a  U.S.  District  Court  struck  down  this  regula- 
tion as  outside  the  scope  of  the  authority  delegated  under  the  Med- 
icaid statute.  Lewis  v.  Gross,  No.  CV-79-1740  (E.D.N.Y.,  July  14, 
1986).  The  Court  reasoned  that  Congress  "knew  how  to  im^pose 
alienage  requirements  on  social  welfare  programs  when  it  intend- 
ed, and  its  refusal  to  impose  such  a  requirement  on  Mediciad 
should  be  respected."  Because  the  AFDC  and  SSI  statutes  do  in- 
clude explict  exclusions  of  certain  classes  of  aliens,  the  result  of 
this  decision  is  that  otherwise  qualified  aliens  who  are  eligible  for 
Medicaid  as  non-cash  beneficiaries — i.e.,  medically  needy  or  option- 
al categorically  needy  individuals — are  entitled  to  Medicaid  cover- 
age. 

In  response  to  the  Court's  invitation  to  clarify  Congressional 
intent,  the  Committee  bill  amends  the  Medicaid  statute  to  make  it 
explicit  that  Federal  financial  participation  is  not  available  for 
State  expenditures  for  aliens  who  are  not  lawfully  admitted  for 
permanent  residence  or  permanently  residing  in  the  U.S.  under 
color  of  law.  The  bill  also  provides  that  nothing  in  the  Medicaid 
title  should  be  construed  to  require  a  State  plan  to  offer  coverage 
to  aliens  who  are  not  lawfully  admitted  for  permanent  residence  or 
otherwise  permanently  residing  in  the  U.S.  under  color  of  law.  The 
Committee  intends  that  the  Secretary  and  the  States  broadly  inter- 
pret the  phrase  "under  color  of  law"  to  include  all  of  the  categories 
recognized  by  immigration  law,  policy,  and  practice  in  effect  at  the 
time,  including  Cuban-Haitian  entrants  (as  defmed  in  paragraph  (1) 
or  2(A)  of  section  501(e)  of  Public  Law  96-422,  as  in  effect  on  April 
1,  1983). 

Permitting  States  to  offer  home  and  community-based  services  to 
low  income  individuals  with  Acquired  Immune  Deficiency  Syn- 
drome (AIDS)  or  with  AIDS-related  conditions  (Sec.  Jf611) 

Under  current  law,  the  Secretary  is  authorized,  upon  application 
by  a  State,  to  grant  a  "2176"  waiver  allowing  Federal  Medicaid 
matching  funds  to  be  used  to  purchase  home  or  community-based 
services  to  Medicaid  eligible  individuals  who  are  determined  to  re- 
quire the  level  of  care  provided  in  a  skilled  nursing  facility  (SNF) 
or  an  intermediate  care  facility  (ICF),  including  an  intermediate 
care  facility  for  the  mentally  retarded  (ICF/MR).  (Section  2176  of 
the  Omnibus  Budget  Reconciliation  Act  of  1981,  P.L.  97-35,  created 
section  1915(c)  of  the  Social  Security  Act,  the  source  of  the  Secre- 
tary's 2176  waiver  authority).  With  respect  to  low-income  individ- 
uals who  are  at  risk  solely  of  inpatient  hospital  care,  however,  only 
ventilator-dependent  individuals  who,  but  for  waivered  services, 
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would  continue  to  receive  inpatient  hospital  care,  may  be  covered 
under  a  waiver. 

Home  and  community-based  services  that  may  be  provided  with 
Federal  matching  payments  under  the  waivers  include  case  man- 
agement, homemaker/home  health  aid,  personal  care,  adult  day 
health,  habilitation,  respite  care,  and  such  other  services  as  the 
Secretary  may  approve,  other  than  room  and  board.  In  order  to  re- 
ceive a  waiver,  States  must  satisfy  the  Secretary  that,  among  other 
things,  the  waiver  will  be  budget-neutral.  That  is,  the  average 
annual  per  capita  Medicaid  expenditure  estimated  by  the  State  for 
individuals  receiving  home-  and  community-based  services  under  a 
waiver  must  not  exceed  the  average  per  capita  Medicaid  expendi- 
ture the  State  reasonably  estimates  would  have  been  made  in  the 
fiscal  year  for  these  individuals  if  the  waiver  had  not  been  granted. 

As  of  mid-July  of  1986,  the  Centers  for  Disease  Control  (CDC)  re- 
ported over  22,000  confirmed  cases  of  Acquired  Immune  Deficiency 
Syndrome  (AIDS).  AIDS  is  a  disease  characterized  by  a  collapse  of 
the  immune  function  and  by  resultant  opportunistic  infections  and 
conditions,  most  commonly  Pneumocystis  pneumonia  and  Kaposi's 
sarcoma.  The  disease  was  first  identified  in  1981  and  is  thought  to 
be  caused  by  the  virus  known  as  HTLV-III/LAV,  or  Human  Im- 
muniodeficiency  Virus  (HIV).  AIDS  is  the  most  severe  form  of  HIV 
infection,  although  a  number  of  other  AIDS-related  conditions, 
ranging  from  asymptomatic  HIV  infection  and  lymphadenopathy 
to  AIDS-Related  Complex  (ARC)  and  neurological  impairments, 
have  been  identified.  At  this  time,  there  is  no  known  cure  for 
AIDS,  and  the  disease  is  thought  to  be  terminal  in  all  cases.  On 
average,  the  time  between  diagnosis  and  death  is  less  than  2  years. 

In  a  June,  1986,  report,  the  Public  Health  Service  (PHS)  estimat- 
ed that  by  the  end  of  1991,  more  than  270,000  Americans  will  have 
been  diagnosed  with  this  disease  and  that  179,000  Americans  will 
have  died  of  it.  The  PHS  also  estimated  that  in  that  year  alone, 
more  than  145,000  cases  of  AIDS  will  require  medical  care.  The 
PHS  makes  special  note  that,  because  of  under-reporting  of  cases, 
these  estimates  may  be  as  much  as  20  percent  below  actual  experi- 
ence. None  of  these  estimates  include  persons  with  AIDS-related 
conditions  but  without  the  fully-developed  AIDS  disease. 

The  costs  of  caring  for  AIDS  patients  are  substantial.  In  an  ini- 
tial study,  the  CDC  has  estimated  that  the  average  number  of  hos- 
pital days  for  AIDS  patients  exceeds  150  days,  and  the  average  cost 
per  patient  is  in  excess  of  $140,000,  exclusive  of  outpatient  support 
services,  tests,  medications,  home  care,  or  counseling.  Using  this 
figure,  the  total  public  and  private  cost  of  health  care  for  persons 
with  AIDS  in  1991  can  be  calculated  to  be  $24  billion,  or  approxi- 
mately 3.6  percent  of  the  total  estimated  U.S.  personal  health  care 
expenditures  for  that  year. 

However,  in  testimony  presented  to  the  Subcommittee  at  hear- 
ings in  July  and  November  of  1985  and  in  March  of  1986,  it  has 
been  demonstrated  that  it  is  possible  to  reduce  substantially  the 
total  medical  costs  of  caring  for  AIDS  patients  adequately  and  ap- 
propriately. In  San  Francisco,  for  example,  where  a  range  of  com- 
munity care  is  available,  hospital  costs  have  been  held,  on  average, 
to  $29,000  per  AIDS  case.  Such  reduced  costs  have  been  achieved 
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through  a  model  community-based  service  system  that  seeks  to 
avoid  costly  hosptial  care  whenever  possible. 

In  its  June,  1986  report,  the  PHS  recommended  that  such  model 
services  be  made  more  widely  available.  If  a  continuum  of  hospital, 
home-health,  hospice,  and  personal  care  were  available  by  1991,  the 
PHS  estimated  that  the  average  cost  per  patient  could  be  reduced 
to  $46,000  per  case  from  its  estimate  of  $140,000  per  case.  Even 
with  such  services — and  their  resulting  savings — assumed  to  be  in 
place  within  five  years,  the  PHS  estimated  that  the  total  public 
and  private  costs  of  providing  health  care  for  persons  with  AIDS  in 
1991  would  be  between  $8  billion  and  $16  billion. 

AIDS  and  its  related  conditions  are  without  known  therapies.  In- 
dividuals with  a  diagnosis  of  AIDS  are  considered  presumptively 
disabled  for  purposes  of  Supplemental  Security  Income  (SSI).  Most 
victims  of  this  debilitating  disease  eventually  lose  their  jobs  and 
their  employment-related  health  insurance.  Those  who  impoverish 
themselves  due  to  high  medical  expenses  and  loss  of  income  can  be 
expected  to  become  eligible  for  SSI  and/or  Medicaid.  The  Commit- 
tee anticipates  that  the  Medicaid  program  will  be  responsible  for 
paying  for  a  significant  share  of  the  growing  costs  of  AIDS  care. 

The  Committee  observes  that  Medicaid  coverage  is  important  not 
only  for  the  AIDS  patient,  but  also  for  providers  of  care.  Uninsured 
AIDS  patients  pose  a  serious  financial  burden  for  those  public  and 
private  hospitals  that  treat  them.  In  the  November  and  March 
hearings  before  the  Subcommittee,  testimony  was  received  regard- 
ing the  fiscal  difficulties  the  AIDS  epidemic  presents  for  those  hos- 
pitals that  already  serve  large  numbers  of  Medicaid  and  non- 
paying  patients. 

It  is  the  Committee's  intention  to  assure  that  the  Meicaid  funds 
for  AIDS  care  are  spent  in  as  cost-effective  and  appropriate  a 
manner  as  possible.  It  is  clear  to  the  Committee  that  the  substitu- 
tion of  community-based  care  for  hospital  care,  where  medically 
and  socially  appropriate,  is  essential.  Witnesses  before  the  Subcom- 
mittee stressed  the  need  for  Medicaid  to  finance  alternatives  to 
hospital  care  for  AIDS  patients  and  documented  the  potential  sav- 
ings from  community  services  as  an  alternative  to  hospital  care. 
Similarly,  in  its  June,  1986  report,  the  PHS  recommended  that  con- 
sortia of  service  delivery  systems  (including  hospital,  mental 
health,  home  health  and  hospice  care)  be  developed  to  meet  the 
growing  needs  of  persons  with  AIDS  and  further  recommended 
that  model  waiver  programs  be  initiated. 

The  Committee  bill  therefore  amends  the  current  Medicaid 
**2176"  waiver  authority  to  permit  States  to  offer  home-  and  com- 
munity-based services  to  Medicaid-eligible  individuals  with  AIDS  or 
with  AIDS-related  conditions  who,  but  for  the  provision  of  home- 
and  community-based  services,  would  continue  to  receive  inpatient 
hospital  or  nursing  home  care.  The  Committee  intends  that  the 
term  "AIDS-related  conditions  include  opportunistic  infections, 
neurological  complications,  and  the  AIDS-Related  Complex  (ARC), 
and  comprise  a  cluster  of  AIDS-related  conditions  recognized  by  the 
PHS  as  a  clinical  manifestations  of  an  infection  by  the  same  virus 
that  causes  AIDS.  It  is  the  Committee's  expectation  that  the  imple- 
mentation of  this  waiver  authority  will  encourage  other  jurisdic- 
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tions  to  develop  community-based  services  comparable  to  those  in 
San  Francisco. 

The  provision  makes  no  other  changes  with  regard  to  the  2176 
waiver  authority.  As  under  current  law  with  respect  to  other 
waiver  populations,  States  would  retain  the  option  as  to  whether  to 
request  the  waiver,  which  populations  and  areas  of  the  State  to 
target,  and  what  non-institutional  services  to  offer  to  the  target 
population.  States  would  also  have  to  satisfy  the  Secretary  that  the 
estimated  expenditures  for  the  target  population  under  the  waiver 
would  not  exceed  the  estimated  expenditures  for  the  target  popula- 
tion in  the  absence  of  the  waiver.  The  Committee  wishes  to  empha- 
size that,  as  with  respect  to  other  "2176"  waivers.  States  need  not 
demonstrate  cost  savings;  they  need  only  demonstrate  budget  neu- 
trality. In  making  estimates  for  complying  with  the  budget-neutral- 
ity test.  States  may  use  average  per  capita  hospital  costs  for  hospi- 
talized AIDS  patients  in  the  target  area,  and  are  not  required  to 
use  the  per  capita  expenditures  for  all  Medicaid-eligible  hospital 
patients  in  that  area  or  throughtout  the  State. 

The  Committee  provision  also  clarifies  that  States  are  permitted 
to  target  the  existing  optional  ''case  management"  benefit  to  eligi- 
ble individuals  with  AIDS  and  AIDS-related  conditions  in  certain 
areas  within  the  State.  The  purpose  of  these  services  is  to  increase 
beneficiary  access  to  needed  medical,  social,  educational,  and  other 
services.  The  Committee  bill  makes  clear  that  this  optional  benefit, 
which  can  be  limited  to  certain  regions  of  a  State  or  to  certain  cov- 
ered groups,  may  also  be  targeted  specifically  on  individuals  with 
AIDS  or  AIDS-related  conditions. 

The  Committee  notes  that  this  amendment  does  not  expand  Med- 
icaid eligibility  to  new  beneficiaries.  It  merely  permits  States, 
under  conditions  of  budget-neutrality,  to  offer  home  and  communi- 
ty-based care  as  an  alternative  to  more  costly  hospital  care  for 
Medicaid-eligible  patients  with  AIDS  and  AIDS-related  conditions. 

The  Committee  believes  that  home  and  community-based  waivers 
for  AIDS  patients  will  result  in  substantial  savings  to  the  Medicaid 
program  and  the  Federal  government.  The  San  Francisco  experi- 
ence shows  that'  new  services  in  the  community  reduce  rather  than 
expand  the  cost  per  case  for  AIDS  patients.  Although  the  Congres- 
sional Budget  Office  has  estimated  that  this  provision  will  not  in- 
crease Federal  outlays,  the  Committee  expects  its  implementation 
to  save  Federal  and  State  Medicaid  dollars. 

Permitting  States  to  offer  home-  and  community-based  services  to 
low-income  individuals  with  chronic  mental  illness  (Sec.  1^612) 

Under  current  law,  the  Secretary  is  authorized  to  waive  certain 
Medicaid  requirements  in  order  to  enable  the  States  to  make  home- 
and  community-based  services  available  to  Medicaid-eligible  indi- 
viduals who  are  at  risk  of  skilled  nursing  facility  or  intermediate 
care  facility  services.  This  authority,  often  referred  to  as  the  "2176 
waiver,"  can  be  exercised  only  where  the  Secretary  determines 
that  the  average  per  capita  Medicaid  cost  of  providing  waivered 
services  to  the  target  population  would  not  exceed  the  average  per 
capital  Medicaid  cost  in  the  absence  of  the  waiver. 

In  1985,  the  Secretary  reported  to  the  Congress  that,  as  of  De- 
cember 31,  1984,  a  total  of  86  waivers  had  been  approved  under 
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this  authority;  however,  less  than  5  covered  the  chronically  mental- 
ly ill  who  are  eligible  for  Medicaid.  This,  in  the  view  of  the  Com- 
mittee, is  unfortunate.  A  number  of  well-designed  studies  have 
shown  that  model  community-based  programs  for  the  chronically 
mentally  ill  are  feasible  to  implement,  preferred  by  patients,  lead 
to  improved  patient  functioning,  and  are  affordable.  Yet  the  incen- 
tives in  current  Medicaid  reimbursement  policies  are  to  use  expen- 
sive general  hospital  psychiatric  services  rather  than  alternative 
care  settings.  There  is  reason  to  believe  that,  by  using  Medicaid 
funds  to  purchase  out-of-hospital  services  for  the  chronically  men- 
tally ill.  States  could  substantially  reduce  acute  hospital  costs  for 
this  population  by  reducing  lengths  of  stay  and  readmissions. 

To  facilitate  State  efforts  in  this  regard,  the  Committee  bill  ex- 
pands the  scope  of  the  ''2176"  waiver  authority  to  include  those  in- 
dividuals who,  but  for  the  provision  of  home-  and  community-based 
services,  would  continue  to  receive  inpatient  hospital  (or  nursing 
home)  services  because  they  have  chronic  mental  illness,  the  treat- 
ment of  which  is  covered  under  the  State's  Medicaid  plan.  The  hos- 
pital services  referred  to  include  both  mental  health  services  pro- 
vided by  general  hospitals  and  those  provided  by  psychiatric  hospi- 
tals. In  making  estimates  for  determining  whether  a  waiver  propos- 
al will  meet  the  budget  neutrality  test  in  section  1915(c)(2)(D)  of  the 
Act,  States  may  use  the  average  per  capita  hospital  care  expendi- 
tures for  chronically  mentally  ill  individuals,  and  are  not  required 
to  use  the  per  capita  expenditures  for  all  Medicaid-eligible  hospital 
patients. 

The  Committee  bill  specifically  provides  that  a  State  would  be 
able  to  offer  under  such  a  waiver  services  appropriate  to  the  chron- 
ically mentally  ill,  such  as  day  treatment  and  other  partial  hospi- 
talization services,  psychosocial  rehabilitation  services,  and  clinic 
services.  The  Committee  wishes  to  emphasize  that  the  waiver ed 
clinic  services  need  not  be  provided  in  the  facility  itself;  they  may 
be  provided  by  the  clinic  staff  at  another  site,  such  as  a  shelter  for 
the  homeless. 

As  an  alternative  to,  or  in  conjunction  with,  a  ''2176"  waiver, 
some  States  may  prefer  simply  to  target  case  management  services 
on  the  Medicaid-eligible  chronically  mentally  ill.  The  purpose  of 
these  services  is  to  increase  beneficiary  access  to  needed  medical, 
social,  educational,  and  other  services.  The  Committee  bill  makes 
clear  that  this  optional  benefit,  which  can  be  limited  to  certain  re- 
gions of  a  State  or  to  certain  covered  groups,  may  also  be  targeted 
specifically  on  individuals  with  chronic  mental  illness. 

Waiver  authority  for  the  chronically  mentally  ill  demonstration  pro- 
gram (Sec.  4613) 

Under  current  law.  States  cannot  enter  into  any  contracts  with 
providers  to  deliver  services  to  Medicaid  beneficiaries  on  a  prepay- 
ment or  other  risk  basis  unless  the  requirements  of  section  1903(m) 
of  the  Act  are  met.  These  requirements,  which  are  intended  to  pro- 
tect the  patients  from  underservicing  and  poor  quality  care  and  the 
program  from  financial  abuse,  include  a  provision  limiting  the 
number  of  enrolled  Medicaid  (or  Medicare)  beneficiaries  to  75  per- 
cent of  a  contractor's  total  prepaid  enrollment.  This  prevents 
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States  from  entering  into  capitation  arrangements  with  all-medic- 
aid  prepaid  plans. 

Early  this  year,  the  Robert  Wood  Johnson  Foundation  and  the 
Department  of  Housing  and  Urban  Development  initiated  a  Pro- 
gram for  the  Chronically  Mentally  111  under  which  the  Foundation 
will  provide  $28  million  in  grants  and  low  interest  loans,  and  the 
Department  will  provide  rent  subsidies,  to  develop  community-wide 
systems  of  care  and  rehabilitation  and  to  expand  housing  options 
for  the  chronically  mentally  ill  over  a  5-year  period.  Eight  of  the 
nation's  60  largest  urban  centers  will  be  selected  to  participate  on 
a  competitive  basis.  Grants  of  up  to  $2.5  million  each,  and  low-in- 
terest loans  of  up  to  $1  million  each,  will  be  made  to  support  the 
development  of  community-wide  mental  health  authorities  that 
offer  a  range  of  services.  The  Social  Security  Administration  will 
work  with  grantees  to  improve  the  disability  determination  proc- 
ess. 

Among  the  applications  for  this  Program  are  proposals  to  enroll, 
on  a  risk  basis,  those  chronically  mentally  ill  who  are  eligible  for 
Medicaid  into  the  delivery  systems  organized  by  the  grantee 
mental  health  authorities.  For  example,  the  Philadelphia  county 
mental  health  authority  proposes  to  contract  with  the  State  on  a 
prospective  per  capita  basis  for  all  Medicaid  mental  health  services 
in  that  city.  Social  workers  and  nurses  working  in  60  teams,  each 
with  a  psychiatrist  paid  on  a  per  capita  basis,  will  provide  24-hour- 
per-day  continuing  care  for  the  most  seriously  impaired  mentally 
ill,  most  of  whom  are  high  users  of  general  hospital  care  for  acute 
psychiatric  crisis.  The  current  Medicaid  requirements  relating  to 
prepayment  arrangements  may  create  a  barrier  to  the  implementa- 
tion of  such  a  proposal,  should  the  Foundation  and  HUD  find  it 
otherwise  qualified  to  fund. 

While  the  Committee  is  extremely  reluctant  to  alter  the  current 
Medicaid  prepayment  protections,  it  recognizes  that  this  public-pri- 
vate initiative  has  the  potential  to  improve  both  the  quality  and 
cost-effectiveness  of  the  care  available  to  the  chronically  mentally 
ill  who  are  eligible  for  Medicaid.  The  Committee  bill  therefore  cre- 
ates a  special  waiver  authority  to  enable  the  States,  at  their  option, 
to  enroll  the  Medicaid-eligible  chronically  mentally  ill  residing  in 
one  of  the  grantee  areas  in  the  participating  mental  health  author- 
ity on  a  capitation  basis.  In  order  to  grant  such  a  waiver,  the  Secre- 
tary must  determine  (1)  that  the  program  is  receiving  funding 
under  the  Robert  Wood  Johnson  Foundation/HUD  Program  for  the 
Chronically  Mentally  111,  (2)  that  the  State  has  provided  satisfac- 
tory assurances  that,  with  respect  to  Medicaid-funded  mental 
health  services,  the  demonstration  will  be  budget  neutral,  and  (3) 
that  Medicaid-eligible  chronically  mentally  ill  individuals  will  not 
experience  any  reduction  or  limitation  in  the  amount,  duration,  or 
scope  of  services  to  which  they  are  entitled  under  the  State's  Med- 
icaid plan.  The  Committee  wishes  to  stress  that,  if  a  grantee  is  de- 
funded  by  the  Program  for  the  Chronically  Mentally  111,  the  Secre- 
tary is  to  terminate  any  waivers  granted  under  this  authority. 

The  Secretary  is  authorized  to  waive  the  requirements  of  state- 
wideness,  comparability,  and  freedom  of  choice  of  provider  as 
needed  to  implement  this  demonstration,  but  only  with  respect  to 
the  provision  of  mental  health  services.  With  respect  to  medical 
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services  covered  under  the  State  plan,  current  Medicaid  protections 
would  apply  to  the  eligible  individuals  affected;  thus,  they  could 
continue  to  receive  their  regular  medical  care  from  the  providers  of 
their  choice.  The  Committee  bill  also  authorizes  the  Secretary  to 
waive  two  of  the  current  prepayment  rules  at  section  1903(m):  the 
requirement  that  the  mental  health  authority  be  an  HMO  for  Med- 
ical purposes,  and  the  75  percent  ceiling  on  Medicaid/Medicare  en- 
rollment. All  other  current  provisions,  such  as  the  requirement 
that  capitation  rates  be  actuarially  sound  and  the  enrollees  be  able 
to  disenroll  upon  one  month's  notice  without  cause,  would  be  appli- 
cable. 

Among  the  services  that  grantees  could  offer  under  this  waiver 
authority  are  case  management  for  the  chronically  mentally  ill,  ha- 
bilitation  services,  day  treatment  or  other  partial  hospitalization 
services,  residential  services  (other  than  room  and  board),  psychoso- 
cial rehabilitation  services,  clinic  services  (whether  or  not  fur- 
nished in  a  facility),  and  such  other  services  as  the  Secretary  may 
approve.  Waivers  would  be  granted  for  an  initial  term  of  3  years, 
and  could  be  renewed  for  an  additional  2  years.  A  report  on  the 
cost,  accessibility,  utilization,  and  quality  of  services  provided 
under  these  waivers  is  due  to  the  Congress  on  January  1,  1993.  The 
Committee  views  this  demonstration  as  an  excellent  opportunity  to 
learn  how  to  improve  the  design  of  the  Medicaid  program  with  re- 
spect to  the  chronically  mentally  ill  and  looks  forward  to  receiving 
the  Secretary's  evaluation. 

The  Committee  wishes  to  emphasize  that  the  Secretary  may  not 
require  that  waivers  under  this  section  actually  save  money.  It  is 
sufficient  if  the  average  per  capita  Medicaid  expenditure  estimated 
by  the  State  for  mental  health  services  to  the  waiver  population 
does  not  exceed  100  percent  of  the  average  per  capita  expenditure 
that  would  have  been  made  for  mental  health  services,  including 
inpatient  care  provided  in  a  general  or  psychiatric  hospital,  in  the 
absence  of  the  waiver.  As  with  the  existing  ''2176"  waivers,  the 
Secretary  may  not  require  that  the  actual  total  expenditures  for 
such  a  waiver  cannot  exceed  the  approved  estimates  for  such  serv- 
ices. 

Continuation  of  'Vase-Managed  Medical  Care  for  Nursing  Home 
Patients''  Demonstration  Project  (Sec.  J^SlJf) 

The  Massachusetts  Department  of  Public  Welfare  is  currently 
operating  a  Medicaid/Medicare  demonstration  project  designed  to 
reduce  inappropriate  and  costly  hospitalizations  and  to  improve  the 
quality  of  primary  care  provided  to  nursing  home  patients.  Under 
the  ''Case-Managed  Medical  Care  for  Nursing  Home  Patients"  dem- 
onstration, the  State  reimburses  primary  care  visits  to  Medicaid- 
eligible  nursing  home  patients  by  nurse  practitioners  and  physician 
assistants,  diverting  these  patients  from  unnecessary  hospitaliza- 
tions and  visits  to  hospital  outpatient  clinics  and  emergency  rooms. 
The  demonstration's  HCFA-approved  budget  for  this  year  projects 
Federal  savings  of  $2.3  million. 

To  enable  the  State  to  implement  this  demonstration,  the  Secre- 
tary has  waived  certain  Medicaid  (and  Medicare)  requirements 
from  July  1,  1983,  through  June  30,  1987.  An  evaluation  of  the 
project,  conducted  jointly  by  HCFA  and  the  RAND  Corporation,  is 
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now  underway.  The  Committee  bill  requires  the  Secretary,  upon 
application  by  the  State,  to  extend  the  demonstration  through  June 
30,  1989,  to  allow  time  for  completion  of  the  evaluation. 

Holding  States  harmless  in  fiscal  year  1987  against  a  decrease  in 
the  Federal  medical  assistance  percentage  (Sec.  4621) 

The  Federal  Medicaid  matching  rate  to  any  given  State  is  based 
on  the  average  per  capita  income  of  the  State  and  the  U.S.  for  the 
three  most  recent  calendar  years  for  which  satisfactory  data  are 
available.  Prior  to  the  enactment  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act,  P.L.  99-272,  this  matching  rate  was  up- 
dated every  two  years.  Section  9528  of  COBRA  requires  an  annual, 
rather  than  biennial,  updating  of  the  rate,  effective  beginning  in 
FY  1987.  The  COBRA  conferees  expressed  their  intention  that  "the 
committees  of  jurisdiction  will  explore  ways  to  relieve  the  hardship 
that  may  be  suffered  by  the  States  that  will  receive  substantially 
less  in  matching  payments  as  a  result  of  this  provision." 

The  annual  update  mandated  by  COBRA  decreases  the  Federal 
Medicaid  matching  rate  in  13  States,  resulting  in  a  loss  of  Federal 
Medicaid  funds  vis-a-vis  what  they  would  have  received  under  the 
rate  applicable  under  previous  law.  These  States  are:  Arizona,  Flor- 
ida, Georgia,  Maine,  Minnesota,  Missouri,  New  Hampshire,  North 
Carolina,  Ohio,  Rhode  Island,  South  Carolina,  South  Dakota,  and 
Virginia.  In  the  view  of  the  Committee,  it  would  be  inequitable  to 
impose  financial  hardship  on  these  States  and  their  Medicaid  bene- 
ficiaries. The  Committee  bill  therefore  provides  that  section  9528  of 
COBRA  shall  not  apply  to  these  adversely  impacted  States  during 
FY  1987;  their  Federal  matching  rates  will  therefore  remain  un- 
changed from  those  applicable  in  FY  1986. 

Independent  quality  review  of  HMO  services  (Sec.  1^631) 

Current  HCFA  regulations  require  entities  which  serve  Medicaid 
beneficiaries  on  a  prepayment  or  other  basis  must  have  internal 
quality  assurance  systems  meeting  certain  specifications.  There  is 
no  regulatory  or  statutory  requirement  that  an  external  organiza- 
tion, independent  of  both  the  prepaid  plan  and  the  State  Medicaid 
agency,  monitor  the  quality  of  services  rendered  to  Medicaid  pa- 
tients. The  Medicare  statute,  in  contrast,  requires  that,  effective 
January  1,  1987,  the  quality  of  services  delivered  on  a  risk  basis  by 
Health  Maintenance  Organizations  (HMO's)  and  Competitive  Medi- 
cal Plans  are  subject  to  review  by  Professional  Review  Organiza- 
tions (PRO'S). 

In  the  view  of  the  Committee,  the  need  for  independent,  external 
monitoring  of  the  quality  of  services  provided  by  HMO's,  Health 
Insuring  Organizations  (HIO's),  and  other  prepaid  plans  is  as  com- 
pelling in  the  Medicaid  programs  as  it  is  in  the  Medicare  program. 
The  Committee  notes  that  the  Arizona  Health  Care  Cost  Contain- 
ment System  (AHCCCS)  demonstration  project,  under  which  all 
care  to  Medicaid  beneficiaries  is  delivered  on  a  prepayment  basis, 
decided  to  contract  with  a  private  accreditation  organization  to  un- 
dertake annual  medical  audits  of  all  the  participating  prepaid 
plans  after  serious  concerns  have  been  raised  regarding  the  quality 
of  care  being  delivered. 
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The  Committee  bill  requires  that  States  provide  for  an  independ- 
ent, external  review  of  the  quality  of  services  provided  or  arranged 
by  each  HMO,  HIO,  or  other  prepaid  plan  with  which  the  State  has 
entered  into  a  risk-based  contract.  The  review  must  be  conducted 
on  an  annual  basis,  and  it  must  be  specific  to  the  quality  of  serv- 
ices provided  to  Medicaid  enrollees.  A  State  may  select  either  a 
PRO  or  a  private  accreditation  organization  for  this  purpose;  it 
may  not,  however,  use  any  of  its  own  agencies  to  fulfill  this  re- 
quirement. Federal  matching  payments  would  of  course  be  avail- 
able for  State  expenditures  for  this  purpose.  The  results  of  these 
reviews  must  be  made  available,  on  request,  to  the  Secretary,  the 
Inspector  General,  and  the  Comptroller  General.  The  requirement 
is  effective  July  1,  1987. 

Clarification  of  flexibility  of  State  utilization  review  systems  (Sec. 
4632) 

Under  current  law.  States  may,  at  their  option,  implement 
second  surgical  opinion  programs  or  inpatient  hospital  preadmis- 
sion review  programs.  According  to  HCFA,  42  State  program  cur- 
rently have  some  type  of  second  surgical  opinion  program,  most  of 
which  are  voluntary.  Mandatory  programs,  under  which  Medciad 
does  not  reimburse  a  physician  for  performing  a  covered  surgical 
procedure  without  a  second  opinion,  have  been  adopted  in  10  States 
(Massachusetts,  Michigan,  Minnesota,  Missouri,  New  Jersey, 
Oregon,  Tennessee,  Virginia,  Wisconsin,  and  Washington),  and 
other  (New  York)  are  in  the  process  of  establishing  them. 

Recently,  HCFA  published  a  proposed  rule  that  would  require 
every  State  to  have  in  place,  by  January  1,  1987,  a  mandatory 
second  surgical  opinion  program  conforming  to  HCFA  specifica- 
tions or,  in  the  alternative,  an  existing  utilization  review  plan  that 
prevents  unnecessary  surgery,  is  cost-effective,  and  meets  HCFA's 
approval.  51  Fed.  Reg.  21933  (June  17,  1986).  Citing  a  10-year-old 
report  by  this  Committee's  Subcommittee  on  Oversight  and  Investi- 
gations that  in  turn  relied  on  1974  national  data,  HCFA  simply  as- 
sumes that,  in  1986,  the  amount  of  unnecessary  surgery  in  the 
Medicaid  programs  in  those  States  that  do  not  already  have  man- 
datory second  surgical  opinion  program  is  so  high  as  to  justify  the 
imposition  of  a  national  mandate. 

There  are  only  two  problems  with  this  proposed  rule:  the  basic 
policy  premise  is  unsupported  by  current  evidence,  and  HCFA  does 
not  have  the  statutory  authority  to  impose  such  a  requirement. 
The  Committee  urges  the  Secretary  to  withdraw  this  ill-advised 
and  unauthorized  proposal. 

In  the  view  of  the  Committee,  HCFA  has  not  documented  the 
extent  of  unnecessary  surgery  in  those  8  States  that  do  not  have 
either  a  voluntary  or  mandatory  second  surgical  opinion  program. 
Nor  has  HCFA  explained  why  it  would  be  cost-effective  for  States 
that  now  have  voluntary  programs  to  institute  mandatory  pro- 
grams instead.  Under  current  law,  every  State  has  for  years  had 
the  option  to  institute  a  mandatory  second  surgical  opinion  pro- 
gram, yet  only  10  States  have  done  so,  while  most  of  the  others, 
according  to  HCFA's  own  data,  have  opted  for  voluntary  programs. 
It  seems  to  the  Committee  ironic  that  HCFA,  which  so  often 
stresses  the  need  for  flexibility  in  Federal  standards  to  enable  the 
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States  to  address  their  own  unique  circumstances,  now  seeks  to 
impose  on  the  states  a  mandatory  review  program  using  national 
standards — all  in  the  absence  of  any  data  on  the  extent  of  unneces- 
sary surgery  in  the  States  without  mandatory  programs. 

The  Committee  bill  makes  clear  the  Secretary  does  not  have,  and 
never  had,  the  authority  to  require  that  States  operate  second  sur- 
gical opinion  programs,  whether  voluntary  or  mandatory,  or  that 
States  operate  inpatient  hospital  preadmission  review  programs. 
Those  States  that  are  currently  operating  mandatory  or  voluntary 
second  surgical  opinion  programs  could  continue  to  do  so.  Similar- 
ly, States  that  do  not  now  have  such  programs  will  continue  to  be 
free  to  implement  them,  at  their  option.  Finally,  those  States  that 
do  not  want  to  implement  such  programs,  whether  they  feel  it  is 
not  cost-effective  or  because  they  prefer  other  utilization  control 
measures,  will  remain  free  not  to  so. 

The  Committee  is  unwilling  to  allow  HCFA  to  impose  this  regu- 
latory burden  on  the  States,  participating  physicians,  and  benefici- 
aries in  the  absence  of  methodologically  sound,  up-to-date,  informa- 
tion as  to  the  extent  of  unnecessary  surgery  in  the  Medicaid  pro- 
gram. The  Committee  bill  therefore  requires  that  the  Secretary 
report  to  the  Congress,  by  January  1992,  on  the  extent  of  unneces- 
sary surgery  and  the  identity  of  those  procedures  that  should  be 
targeted  for  review.  The  Committee  is  also  concerned  that,  in  some 
States  or  for  some  procedures,  the  problem  is  not  so  much  overuti- 
lization  of  surgery  as  underutilization,  due  to  the  low  level  of  phy- 
sician participation  in  the  program.  The  Committee  bill  requires 
that  the  Secretary's  report  speak  to  this  issue  as  well. 

More  specifically,  the  Secretary  is  required,  for  each  State  in  a 
representative  sample  of  States,  to  describe  (1)  the  high- volume  or 
high-cost  procedures  used  by  Medicaid  patients;  (2)  payment  rates 
and  aggregate  spending  for  those  procedures;  (3)  the  extent  of  geo- 
graphic variation  in  the  rate  of  performance  of  such  procedures;  (4) 
the  rate  at  which  the  procedure  is  performed  on  Medicaid  patients 
compared  to  private  patients;  and  (5)  the  number  of  physicans  will- 
ing and  qualified  to  perform  second  opinions.  It  is  the  Committee's 
intent  that  in  determining  high  cost  procedures,  the  Secretary  look 
at  those  procedures  that  are  high  cost  on  a  per  unit  basis  as  well  as 
a  procedure  that,  while  not  costly  on  an  individual  basis,  result  in 
a  high  level  of  Medicaid  expenditures  because  of  the  frequency 
with  which  they  are  performed. 

In  conducting  this  study,  the  Secretary  is  to  select  a  representa- 
tive sample  of  States  for  data  collection  and  analysis.  At  least  6 
States,  none  of  which  operate  mandatory  second  surgical  opinion 
programs,  should  be  included  in  the  analysis.  The  States  selected 
should  be  geographically  representative  and  permit  analysis  of 
variations  between  urban  and  rural  areas.  For  comparative  pur- 
poses, and  with  appropriate  controls,  the  utilization  experience  in 
those  States  that  do  operate  mandatory  programs  should  be  com- 
pared to  that  of  the  study  States  to  assess  the  impact  of  second  sur- 
gical opinion  programs  on  use  of  high  volume  or  high  cost  proce- 
dures. 

The  Committee  is  concerned  that  the  implementation  of  manda- 
tory second  opinion  surgical  programs  may  in  some  States  have  the 
effect  of  reducing  access  to  needed  care  for  Medicaid  beneficiaries 
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by  discouraging  physicians  from  participating  in  the  program  be- 
cause of  additional  paperwork  and  low  payment  rates.  The  Com- 
mittee is  also  concerned  that  if  second  opinion  programs  are  man- 
datory for  some  surgical  procedures,  beneficiaries  may  be  denied 
treatment  because  physicians  qualified  and  willing  to  render  the 
second  opinions  are  unavailable.  The  Committee  bill  therefore  re- 
quires the  Secretary  to  determine  the  number  of  qualified  physi- 
cians who  perform  the  procedures  identified  and  who  would  be 
willing  to  render  a  second  opinion  at  the  Medicaid  payment  rate. 
The  Committee  recognized  that  this  provision  may  require  the  Sec- 
retary to  survey  the  physicans  in  the  sample  States,  but  this  infor- 
mation seems  to  the  Committee  essential  if  an  informed  policy 
judgment  on  mandating  second  opinion  programs  is  to  be  made. 

The  Committee  is  concerned  not  only  about  overuse  of  services 
by  Medicaid  beneficiaries,  but  also  by  underuse.  The  Secretary's 
report  is  therefore  to  identify  those  procedures  and  services  which 
appear  to  be  underused  by  the  Medicaid  population.  Specifically, 
Medicaid  utilization  rates  are  to  be  compared  to  the  utilization 
rates  of  privately-insured  patients  of  comparable  age  and  sex.  The 
report  should  also  compare  utilization  rates  for  procedures  between 
the  States  in  the  study  to  identify  procedures  that  are  high  volume 
in  one  State  and  low  volume  in  another.  This  information  can  be 
unduly  restricting  access  to  care  for  some  Medicaid  beneficiaries. 

Clarification  of  flexibility  for  State  Medicaid  payment  systems  for 
inpatient  services  (Sec.  1^633) 

Under  current  law,  States  must  find,  and  give  the  Secretary  ade- 
quate assurances  that,  the  rates  of  payment  for  covered  inpatient 
hospital  services  are  ''reasonable  and  adequate  to  meet  the  costs 
which  must  be  incurred  by  efficiently  and  economically  operated 
facilities."  This  standard,  enacted  in  section  2173  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981,  P.L.  97-35,  replaced  the  previ- 
ous requirement  that  States  use  the  Medicare  ''reasonable  cost" 
payment  methodolgy  unless  they  obtained  approval  from  the  Secre- 
tary to  use  an  alternate  reimbursement  method.  The  purpose  of 
this  statutory  change  was  to  give  the  States  greater  flexibility, 
within  the  contours  of  the  Medicaid  statute,  in  establishing  pay- 
ment rates  and  methodologies. 

Recently,  HCFA  published  a  proposed  rule  which  would  limit 
payments  for  inpatient  hospital  services  or  long-term  care  facility 
services  to  hospitals,  SNF's,  ICF's,  and  ICF's/MR  to  the  amount 
that  can  reasonably  be  estimated  would  have  been  paid  for  the 
services  under  Medicare  reimbursement  principles  in  effect  at  the 
time  the  services  were  furnished.  51  Fed.  Reg.  5728  (Feb.  18,  1986). 
HCFA  contends  that  this  proposal  is  consistent  with  the  intent  of 
sections  1902(a)(13)(A)  and  1902(a)(30)  of  the  Act.  HCFA  is  incorrect. 

There  is  no  reference  to  Medicare  reimbursement  principles  in 
the  Medicaid  statute  with  respect  to  payment  for  inpatient  services 
for  hospitals,  SNF's,  ICF's,  or  ICF's/MR,  and  there  has  not  been 
any  such  reference  since  the  enactment  of  OBRA.  The  reason  for 
this  is  quite  simple.  The  Committee  has  intended,  and  does  intend, 
that  Medicare  principles  of  reimbursement  or  payment  levels  not 
be  applied  as  a  limit  on  Medicaid  payments  for  inpatient  services. 
The  Medicaid  statute  contains  a  separate  set  of  reimbursement 
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principles  designed  to  accommodate  the  needs  of  both  the  States 
and  the  Federal  government  in  administerin-;  the  Medicaid  pro- 
gram. Medicare  payment  requirements  have  neither  relevance  nor 
applicability  to  the  Medicaid  program.  Of  course,  States  have  the 
option  to  use  Medicare  payment  methodologies  and  rates  if  they  so 
choose;  however,  the  Secretary  has  no  authority  whatsoever  to  re- 
quire them  to  do  so,  or  to  impose  Medicare-related  limits  of  any 
kind  on  their  payment  rates. 

It  has  come  to  the  Committee's  attention  that  HCFA  has  recent- 
ly attempted  to  disallow  a  new  Medicaid  prospective  payment  plan 
for  inpatient  hospital  services  adopted  by  the  State  of  Georgia. 
HCFA  is  apparently  maintaining  that  the  State's  slightly  higher 
payment  limits  for  certian  hospitals  serving  a  significantly  dispro- 
portionate number  of  low-income  patients  would  cause  the  State's 
Medicaid  payments  to  exceed  the  level  of  expenditures  if  payments 
were  calculated  under  the  increase  that  would  have  been  permitted 
if  Federal  Medicare  principles  of  reimbursement  were  applied.  This 
HCFA  position  is  particularly  disturbing  to  the  Committee,  not 
merely  because  it  has  no  basis  in  statute,  but  because  the  Medicaid 
statute  explicitly  requires  that,  in  setting  payment  rates  for  inpa- 
tient hospital  services.  States  must  take  into  account  the  situation 
of  hospitals  which  serve  a  disproportionate  number  of  low  income 
patients  with  special  needs.  Not  surprisingly,  the  State  of  Georgia 
is  appealing  HCFA's  disapproval. 

It  is  evident  to  the  Committee  that,  if  this  proposed  rule  is  imple- 
mented, there  will  be  a  great  deal  of  senseless,  costly  litigation  in- 
volving Georgia  and,  eventually,  other  States,  which  the  Depart- 
ment must  inevitably  lose,  since  it  has  no  statutory  authority  for 
the  imposition  of  such  limits.  The  Committee  therefore  urges  the 
Secretary  to  withdraw  the  proposed  rule.  To  further  clarify  Con- 
gressional intent  on  this  matter,  the  Committee  bill  makes  explicit 
that  nothing  in  the  Medicaid  statute  shall  be  construed  as  author- 
izing the  Secretary  to  limit  the  amount  of  payment  that  may  be 
made  with  respect  to  inpatient  hospital,  SNF,  ICF,  or  ICF/MR 
services.  This  includes  any  limitation,  including  that  in  the  Febru- 
ary 18  proposed  rule,  relating  to  the  amount  that  can  reasonably 
be  estimated  would  have  been  paid  for  the  services  under  Medicare 
reimbursement  principles. 

Financial  disclosure  requirements  for  HMO's  (Sec.  Jf634) 

Current  law  requires  participating  providers  to  disclose  informa- 
tion concerning  ownership  and  control  and  related  party  transac- 
tions. More  particularly,  all  entities  furnishing  services  under  Med- 
icaid must  disclose  to  the  State  the  identity  of  each  person  with  a 
control  interest  or  with  an  ownership  interest  of  5  percent  or  more. 
In  addition,  participating  entities  must  disclose,  upon  request  by 
the  State  or  the  Secretary,  full  and  complete  information  as  to  the 
ownership  of  a  subcontractor  with  whom  the  entity  has  had  busi- 
ness transactions  in  excess  of  $25,000  per  year,  and  as  to  any  signif- 
icant business  transactions  with  such  subcontractor. 

The  purpose  of  these  disclosure  requirements  is  to  protect  the  fi- 
nancial integrity  of  the  program,  and  to  assure  that  Federal  health 
care  dollars  are  not  diverted  to  uses  other  than  the  delivery  of 
services.  This  has  special  applicability  with  regard  to  HMO's, 
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Health  Insuring  Organizations  (HIO's),  and  other  prepaid  health 
plans  participating  in  Medicaid.  As  the  GAO  noted  in  a  recent 
report  to  the  Subcommittee,  ''Related-party  transactions  within 
these  corporate  structures  can  enable  health  plans  to  divert  capita- 
tion funds  from  their  intended  purpose — the  provision  of  health 
care.  They  can  lead  to  unnecessary  administrative  costs  and  exces- 
sive profits.  Underservicing  of  the  Medicaid  population  may  occur 
if  capitation  payments  are  used  to  pay  unnecessary  administrative 
costs  or  excessive  profits  to  related  parties  rather  than  to  provide 
medical  care  services."  Arizona  Medicaid:  Nondisclosure  of  Owner- 
ship Information  by  Health  Plans,  GAO/HRD-86-10  (November, 
1985)  at  page  10. 

During  the  course  of  its  review  of  the  Arizona  Health  Care  Cost 
Containment  System  (AHCCCS),  the  GAO  found  widespread  non- 
compliance with  the  disclosure  requirements.  One  of  the  participat- 
ing prepaid  plans  that  did  not  disclose,  Health  Care  Providers  of 
Arizona,  Inc.,  was  found  to  be  tied  to  10  other  firms  in  which  its 
owners  had  a  controlling  interest.  Two  physicians  with  a  combined 
interest  of  two-thirds  ownership  in  the  plan  wholly  owned  9  of 
these  firms,  7  of  which  received  payments  for  the  plan  for  various 
medical  services.  In  April,  1985,  after  30  months  in  AHCCCS,  the 
State  terminated  its  contract  with  Health  Care  Providers  for  fail- 
ing to  meet  outstanding  liabilities.  At  that  time,  it  was  the  third 
largest  plan  in  the  AHCCCS  program  with  about  4,000  Federally- 
funded  Medicaid  enrollees.  GAO  estimates  that  the  plan  received 
roughly  $4  million  in  Federal  Medicaid  funds  before  its  financial 
collapse.  The  GAO  concluded  that,  due  to  noncompliance  with  dis- 
closure requirements,  **HCFA  and  the  State  do  not  know  whether 
capitation  funds  are  being  appropriately  used  to  provide  health 
care  services  for  Arizona's  Medicaid  population." 

It  is  the  firm  intent  of  the  Committee  to  avoid  the  recurrence  of 
such  a  debacle.  The  GAO  has  made  a  number  of  suggestions  for 
tightening  the  current  statutory  disclosure  requirements  in  which 
the  Committee  finds  great  merit.  Accordingly,  the  Committee  bill 
requires  that  HCFA  give  prior  approval  to  all  contracts  (or  renew- 
als) with  HMO's,  HIO's,  or  prepaid  plans  under  which  total  Federal 
and  State  expenditures  will  exceed  $100,000.  This  requirement  had, 
prior  to  1983,  been  included  in  HCFA  regulations,  but  was  deleted 
as  part  of  the  Office  of  Management  and  Budget's  ''regulatory  re- 
forms." The  GAO  believes  that  restoration  of  this  prior  approval 
requirement  might  avert  nondisclosure  problems  like  those  that  oc- 
curred in  Arizona. 

The  Committee  bill  further  requires  that  each  HMO,  HIO,  or 
prepaid  plan  entering  into  a  risk-based  contract  with  Medicaid 
must  disclose  to  the  State  a  description  of  all  transactions  (other 
than  the  payment  of  salaries  to  employees)  between  the  plan  and 
any  party  in  interest.  (This  does  not  apply  to  Federally-qualified 
HMO's  participating  in  Medicaid,  as  these  organizations  are  al- 
ready required  to  make  such  disclosure  under  the  Public  Health 
Service  Act).  The  requirement  extends  to  transactions  that  occur 
before  as  well  as  after  the  contract  is  entered  into.  The  disclosure 
must  occur  prior  to  the  initial  approval  of  a  contract,  and  periodi- 
cally thereafter,  as  specified  by  the  Secretary  in  regulations,  in- 
cluding prior  to  any  renewal  or  extension  of  the  contract.  The  pur- 
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pose  of  this  requirement  is  to  assure  that  the  State  (and,  upon  re- 
quest, the  Secretary,  the  Inspector  General,  and  the  GAO),  is  aware 
of  all  the  parties  in  interest  and  the  nature  of  the  transactions  be- 
tween the  contracting  plan  and  the  related  parties.  This  informa- 
tion will  assist  the  State,  and  the  Secretary,  in  determining  wheth- 
er to  approve  or  renew  a  risk-based  contract.  The  Committee  ex- 
pects that  the  Secretary  will  withhold  approval  of  a  contract  in  any 
case  where  the  ownership  and  control  arrangements,  and  the 
nature  and  scope  of  the  related  party  transactions,  suggest  that 
Federal  Medicaid  funds  are  likely  to  be  diverted  or  otherwise  im- 
prudently spent. 

Delegation  to  Inspector  General  of  authority  over  State  Medicaid 
fraud  control  units  (Sec.  4635) 

Currently,  Federal  administrative  responsibility,  including 
grants  management,  for  the  State  Medicaid  Fraud  Control  Units 
rests  with  the  Office  of  the  Inspector  General  (OIG)  in  the  Depart- 
ment of  Health  and  Human  Services.  This  responsibility  was  origi- 
nally placed  in  the  Health  Care  Financing  Administration  (HCFA), 
but  on  April  15,  1979,  was  transferred  to  the  OIG. 

In  the  view  of  the  Committee,  the  appropriate  locus  of  oversight 
responsibility  for  the  State  Fraud  Control  Units,  the  functions  of 
which  are  investigatory  and  prosecutorial,  is  the  OIG,  the  functions 
of  which  are  investigatory  and  prosecutorial.  Accordingly,  the  Com- 
mittee bill  directs  the  Secretary  to  delegate  (or  continue  to  dele- 
gate) his  administrative  responsibilities  vis-a-vis  the  State  Medicaid 
Fraud  Control  Units  to  the  Inspector  General. 

COBRA  technical  corrections  and  clarifications  relating  to  the  Med- 
icaid Program  (Sec.  4636) 

Section  9506  of  COBRA,  P.L.  99-272,  provides  that,  for  purposes 
of  Medicaid  eligibility,  the  distributions  from  certain  Medicaid 
qualifying  trusts  are  to  be  considered  available  to  the  individual  es- 
tablishing the  trust  whether  or  not  actually  made.  It  has  come  to 
the  Committee's  attention  that  this  provision  could  arguably  result 
in  the  loss  of  Medicaid  eligibility  by  about  1200  mentally  retarded 
individuals  residing  in  intermediate  care  facilities  for  the  mentally 
retarded  (ICFs/MR)  in  Massachusetts.  The  Committee  is  informed 
that  grantor  trusts  were  established  for  these  clients  beginning  in 
1980  to  facilitate  their  eventual  return  to  the  community.  The  po- 
tential disqualification  of  these  individuals  from  Medicaid  eligibil- 
ity was  neither  foreseen  nor  intended  by  the  Committee  when  it 
first  reported  this  provision  as  part  of  H.R.  3101,  the  Medicare  and 
Medicaid  Budget  Reconciliation  Amendments  of  1985.  The  Commit- 
tee bill  clarifies  that  section  9506  does  not  apply  to  any  trust  or  ini- 
tial trust  decree  established  prior  to  April  7,  1986,  solely  for  the 
benefit  of  a  mentally  retarded  individual  who  resides  in  an  ICF/ 
MR. 

Section  9517(c)  of  COBRA  clarified  that  where  a  Health  Insuring 
Organization  (HIO)  which  has  entered  into  a  prepayment  contract 
with  a  State  does  anything  more  than  merely  process  claims  for 
payment,  it  is  subject  to  the  same  regulatory  requirements  as  those 
to  which  any  HMO  or  prepaid  plan  is  subject  under  Medicaid  law. 
The  provision  is  effective  for  HIO's  that  first  become  operational 
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on  or  after  January  1,  1986,  subject  to  the  following  exception.  In 
the  case  of  those  HIO's  which  first  become  operational  on  or  after 
January  1,  1986,  but  for  which  the  Secretary  had  granted  a  1915(b) 
waiver  before  that  date,  all  of  the  Medicaid  regulatory  require- 
ments apply  except  those  (1)  limiting  Medicaid  beneficiary  enroll- 
ment to  75  percent  of  total  enrollment  and  (2)  allowing  benefici- 
aries to  disenroll  upon  1  month's  notice  without  cause. 

On  June  27,  1986,  the  HCFA  Administrator  notified  the  State  of 
Pennsylvania  that  the  amendments  made  by  section  9517(c)(2)  did 
not  apply  to  HealthPASS  waiver  program  in  Philadelphia.  Health- 
PASS  is  an  HIO  that  is  responsible  for  the  provision  of  services  to 
approximately  100,000  Medicaid  beneficiaries  in  Philadelphia 
through  arrangements  with  hospitals,  physicians,  and  other  provid- 
ers of  services.  According  to  the  General  Accounting  Office,  benefi- 
ciary enrollment  in  HealthPASS  began  on  January  20,  1986,  the 
waiver  took  effect  on  February  3,  1986,  and  services  began  to  be 
provided  through  HealthPASS  on  March  1,  1986.  The  statutory  ex- 
ception to  the  January  1,  1986  effective  date  of  section  9517(c)  was 
crafted  specifically  to  accommodate  HealthPASS  and  two  other 
HIO's  which  had  had  their  section  1915(b)  waivers  approved  but 
had  not  begun  enrolling  patients  before  January  1,  1986.  Nonethe- 
less, HCFA  determined  that  HealthPASS  is  not  subject  to  section 
9517(c),  effectively  exempting  it  from  basic  Medicaid  regulatory  re- 
quirements, including  those  regarding  organizational  qualifications, 
financial  and  ownership  disclosure,  quality  assurance  methods,  and 
actuarial  soundness. 

HCFA  erred.  In  the  view  of  the  Committee,  there  is  no  justifica- 
tion for  exempting  HealthPASS  (or  the  two  other  HIO's  which  are 
protected  by  the  exception  clause)  from  the  basic  Medicaid  regula- 
tory requirements  for  prepaid  plans.  These  requirements  are  de- 
signed to  protect  to  both  the  financial  integrity  of  the  program  and 
the  beneficiaries.  The  Committee  bill  therefore  clarifies  that,  for 
purposes  of  applying  section  9517(c),  an  HIO  is  not  considered  to  be 
operational  until  the  date  on  which  it  first  enrolls  patients.  Thus, 
the  amendments  made  by  section  9517(c)  apply,  and  always  ap- 
plied, to  HealthPASS.  The  Committee  bill  also  adds  the  Hartford 
Health  Network,  Inc.,  to  the  group  of  HIO's  that  is  exempt  from 
the  requirements  (1)  limiting  Medicaid  enrollment  to  75  percent 
and  (2)  allowing  Medicaid  beneficiaries  to  disenroll  on  one  month's 
notice.  As  in  the  case  of  HealthPASS,  the  Hartford  Health  Net- 
work is  subject  to  all  of  the  other  regulatory  requirements  applica- 
ble to  prepaid  plans  under  current  law. 

Payment  for  certain  long-term  care  patients  in  hospitals  (Sec.  4637) 

Current  law  provides  that  a  State  may  reimburse  hot^pitals  for 
inpatient  services  rendered  to  Medicaid-eligible  patients  who  no 
longer  need  acute  hospital  care,  who  do  need  skilled  nursing  facili- 
ty (SNF)  care,  but  for  whom  such  services  are  unavailable  due  to 
shortage  of  nursing  home  beds  in  the  community.  The  rate  of  pay- 
ment for  such  patients  awaiting  long-term  care  placement  is  the  es- 
timated State-wide  average  rate  per  patient  day  for  SNF  services 
rather  than  the  hospital's  inpatient  acute  care  rate,  with  one  ex- 
ception. The  State  may  choose  to  pay  the  higher  inpatient  hospital 
rate  for  such  inappropriately-placed  patients  if  there  are  no  excess 
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beds  in  the  hospital  and  in  the  area  where  the  hospital  is  located. 
Under  HCFA  regulations,  a  hospital  or  area  has  excess  beds  if  its 
occupancy  rate  is  under  80  percent. 

The  Committee  recognizes  that  reducing  hospital  capacity  will, 
over  time,  generate  savings  in  aggregate  Medicaid  expenditures  for 
hospital  services.  The  Committee  believes  that,  if  New  York  wishes 
to  use  the  incentive  of  higher  payment  rates  for  long-term  care  pa- 
tients to  induce  hospitals  to  reduce  their  bed  capacity,  the  Secre- 
tary should  have  the  authority  to — and  should — allow  it  to  do  so,  so 
long  as  the  State's  policies  have  no  adverse  impact  on  Federal  Med- 
icaid expenditures. 

The  Committee  bill  therefore  provides  that  New  York,  which  has 
substantial  excess  hospital  bed  capacity,  may  pay  the  inpatient 
rate  for  long-term  care  Medicaid  patients  in  hospitals  if  either  the 
facility  or  the  region  has  an  occupancy  rate  of  80  percent  of  more, 
but  only  if  the  Secretary  of  HHS  determines  that  a  sufficient 
number  of  hospital  beds  have  been  decertified  in  the  State  either 
on  a  Statewide  or  on  a  regional  basis  to  reduce  the  aggregate  Med- 
icaid payments  to  hospitals  by  an  amount  equal  to  or  greater  than 
the  aggregate  amount  by  which  Medicaid  payments  will  increase  as 
a  result  of  the  higher  payment  rates  for  long-term  care  patients. 
The  Committee  believes  that,  in  making  this  determination,  the 
Secretary  should  consider  that  this  requirement  has  been  met  if  a 
sufficient  number  of  hospital  beds  has  been  decertified  to  ensure 
that  a  region  has  obtained  an  occupancy  of  at  least  80  percent. 
Thus,  if  the  Secretary  finds  that  a  sufficient  number  of  hospital 
beds  has  been  decertified  in  the  State,  then  a  hospital  could  receive 
a  higher  payment  for  patients  awaiting  long-term  care  placements 
if  the  hospital  has  an  occupancy  rate  of  80  percent  or  more,  or  if 
the  region  has  an  occupancy  rate  of  80  percent  or  more. 

This  provision  applies  only  to  New  York,  which,  the  Committee 
understands,  has  proposed  a  reimbursement  methodology  that  in- 
corporates these  bed  decertification  incentives.  The  Committee  ex- 
pects the  Secretary  to  make  every  effort  to  accommodate  the 
State's  request  to  implement  this  provision. 

MATERNAL  AND  CHILD  HEALTH 

Authorization  of  additional  funds  (Sec.  4^41) 

Under  current  law,  the  authorization  level  for  the  Maternal  and 
Child  Health  (MCH)  Block  Grant  (Title  V  of  the  Social  Security 
Act)  is  set  at  a  permanent  level  of  $478  million.  The  Committee  bill 
would  increase  this  authorization  limit  to  $553  million  for  FY  1987, 
$557  million  for  FY  1988,  and  $561  million  for  FY  1989.  In  addition, 
the  bill  would  establish  a  three-year  Federal  set-aside  within  the 
Block  Grant  of  $7  million  for  FY  1987,  $7.5  million  for  FY  1988, 
and  $8  million  for  FY  1989  to  provide  funds  for  screening  for 
sickle-cell  anemia  and  other  newborn  genetic  disorders.  The  monies 
from  this  set-aside  would  revert  back  into  the  Block  Grant  at  the 
end  of  this  three-year  period. 

Created  in  1981,  the  MCH  Block  Grant  provides  funds  to  the 
States  for  the  provision  of  maternal  and  child  health  services,  in- 
cluding prenatal  care,  primary  health  care  services  for  infants  and 
children,  and  services  for  children  with  special  health  care  needs. 
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Because  of  the  great  need  and  demand  for  these  services,  appro- 
priations for  the  programs  have  always  been  set  at  the  maximum 
amount  permitted  under  the  law. 

Over  the  last  several  years,  however,  this  limitation  has  proven 
to  be  insufficient  to  meet  the  ever-growing  need  for  maternal  and 
child  health  services,  especially  pregnancy-related  services  and  pri- 
mary health  care  services  for  young  children.  The  unavailability  of 
these  services  in  certain  parts  of  the  country  has  resulted  in  the 
continuation  of  unacceptably  high  infant  mortality  rates  in  those 
areas.  The  unavailability  of  services  has  also  meant  that  great 
numbers  of  children — particularly  those  from  low-income  fami- 
lies— still  lack  access  to  basic  preventive  and  primary  health  care 
services  that  can  help  reduce  the  incidence,  severity,  and  cost  of  ill- 
ness and  disease  later  on  in  life.  The  Committee  bill  would  allevi- 
ate these  problems  by  increasing  the  funding  that  could  be  distrib- 
uted to  the  States  for  maternal  and  child  health  services  under  the 
Block  Grant. 

In  recognition  of  the  recent  work  sponsored  by  the  National  In- 
stitutes of  Health  (NIH)  on  the  diagnosis  and  treatment  of  sickle- 
cell  anemia,  the  Committee  bill  would  also  establish  a  three-year 
Federal  set-aside  for  programs  to  screen  for  this  disease  as  well  as 
other  newborn  genetic  disorders.  According  to  this  study,  proper  di- 
agnosis and  follow-up  care  during  the  first  few  months  of  life  can 
result  in  the  prevention  of  most  of  the  almost  200  deaths  that  occur 
among  black  infants  with  the  disease  each  year.  In  response  to 
these  findings,  the  NIH  study  group  recommended  that  all  infants 
at  risk  of  sickle-cell  anemia  be  screened  at  birth  for  the  disease.  Al- 
though the  report  did  not  make  specific  findings  with  respect  to  the 
cost-effectiveness  of  sickle-cell  screening  programs,  the  savings  that 
could  be  achieved  from  such  programs  would  undoubtedly  be  signif- 
icant. The  average  costs  for  a  sickle-cell  screen  and  follow-up  care 
are  approximately  $200,  while  the  costs  for  treating  stroke  and 
other  debilitating  conditions  that  can  result  from  this  disease  are 
far  greater.  This  conclusion  is  supported  by  the  work  of  the  Gener- 
al Accounting  Office  (GAO),  which  has  estimated  that  screening  all 
infants  in  the  United  States  for  genetic  diseases  and  disorders 
would  save  more  than  $20  million  in  treatment  costs  for  every 
dollar  spent  on  screening. 

The  three-year  Federal  set-aside  that  would  be  created  under  the 
Committee  bill  would  provide  the  funds  that  are  needed  to  imple- 
ment the  recommendations  of  the  NIH  researchers.  Currently,  only 
nine  States  have  developed  complete  programs  for  the  diagnosis 
and  treatment  of  sickle-cell  anemia;  twelve  others  have  some  limit- 
ed screening  programs  in  place.  These  funds  would  allow  States, 
and  other  entities  which  now  lack  the  resources,  to  establish  or  en- 
hance screening  programs  for  sickle-cell  anemia  and  other  genetic 
disorders  and  diseases.  In  addition,  they  would  provide  the  Depart- 
ment of  Health  and  Human  Services  with  the  resources  to  gather 
and  disseminate  information  and  data  about  the  number  of  chil- 
dren who  are  afflicted  with  genetic  diseases,  their  follow-up  care 
and  development,  and  the  availability  of  screening  and  treatment 
programs  throughout  the  country. 
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Maternal  and  Child  Health  and  Adoption  Clearinghouse  (Sec.  4642) 

The  Committee  bill  would  require  the  Secretary  of  Health  and 
Human  Services  to  establish  a  National  Adoption  Information 
Clearinghouse  which  would  collect,  compile,  and  maintain  data  and 
information  on  all  aspects  of  infant  adoption  and  adoption  of  chil- 
dren with  special  needs.  In  addition,  the  Clearinghouse  would  be 
responsible  for  developing,  maintaining,  and  disseminating  a  direc- 
tory of  information  on  the  various  aspects  of  adoption,  including 
statistical  data;  State  adoption  laws;  and  information  on  licensed 
adoption  agencies,  adoption  education  and  training  programs,  and 
centers,  shelters,  and  residences  that  serve  pregnant  women.  The 
sole  purpose  of  the  National  Clearinghouse  would  be  to  provide  in- 
formation on  adoption  to  all  those  who  voluntarily  seek  such  infor- 
mation; no  services  relating  to  adoption  or  to  other  pregnancy  op- 
tions 'vould  be  offered  by  or  through  the  Clearinghouse. 

HEARINGS 

The  Committee's  Subcommittee  on  Health  and  Environment  has 
held  10  hearings  on  the  provisions  found  in  the  Committee  Print: 

On  July  17,  1986,  the  Subcommittee  held  a  hearing  on  various 
deficit  reduction  proposals  that  would  affect  Part  B  of  the  Medicare 
program  (print  not  yet  available).  Testimony  was  received  from  16 
witnesses,  including  representatives  of  the  Administration  and  sev- 
eral health  care  organizations  and  associations  whose  members 
would  be  affected  by  the  proposals. 

On  May  12,  1986,  the  Subcommittee  held  a  hearing  on  the  imple- 
mentation of  the  National  Organ  Transplant  Act  of  1984  (P.L.  98- 
507)  and  the  recommendations  of  the  Task  Force  on  Organ  Trans- 
plantation (print  not  yet  available).  Testimony  was  received  from 
11  witnesses,  including  members  of  the  Task  Force  and  physicians 
involved  with  organ  transplantations. 

On  March  26,  1986,  the  Subcommittee  held  a  hearing  on  the  fi- 
nancial burden  of  health  care  on  the  elderly  (print  not  yet  avail- 
able) Testimony  was  received  from  4  witnesses,  including  the  Con- 
gressional Budget  Office  and  researchers  in  the  area  of  health  care 
financing  for  the  elderly. 

On  March  5,  1986,  the  Subcommittee  held  a  hearing  on  the  fi- 
nancing of  Non-Hospital  Care  for  Individuals  with  Acquired 
Immune  Deficiency  Syndrome  (AIDS)  (print  not  yet  available).  Tes- 
timony was  received  from  6  witnesses,  including  the  Administra- 
tion, families  of  AIDS  patients,  and  representatives  of  organiza- 
tions that  are  providing  non-hospital  care  to  AIDS  patients  and 
that  are  studying  the  costs  of  such  care. 

On  January  27,  1986,  the  Subcommittee  held  a  field  hearing  in 
Palm  Harbor,  Florida  on  Alzheimer's  disease  and  related  disorders 
(Ser.  No.  99-71).  Testimony  was  received  from  18  witnesses  and  was 
submitted  for  the  record  by  1  individual.  Witnesses  included  fami- 
lies of  Alzheimer's  patients  and  representatives  of  organizations 
that  provide  service  to  both  Alzheimer's  patients  and  their  fami- 
lies. 

On  November  1,  1985,  the  Subcommittee  held  a  hearing  on  the 
cost  of  treatment  for  Acquired  Immune  Deficiency  (AIDS)  and  the 
question  of  who  is  going  to  pay  those  costs  (Ser.  No.  99-45).  Testi- 
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mony  was  received  from  12  witnesses  and  was  submitted  for  the 
record  by  2  Members  of  the  House  of  Representatives.  Witnesses 
included  representatives  of  the  Administration,  associations  whose 
members  pay  for  AIDS-related  services,  and  institutions  which  pro- 
vide care  to  AIDS  patients. 

On  July  22,  1985,  the  Subcommittee  held  a  hearing  on  research 
and  treatment  of  Acquired  Immune  Deficiency  (AIDS)  (Ser.  No.  99- 
45).  Testimony  was  received  from  8  witnesses  and  was  submitted 
for  the  record  by  1  individual.  Witnesses  included  representatives 
of  the  Administration  and  institutions  that  provide  treatment  serv- 
ices to  AIDS  patients. 

On  July  17,  1985,  the  Subcommittee  held  a  hearing  on  various 
deficit  reduction  proposals  that  would  affect  Part  B  of  the  Medicare 
program  (Ser.  No.  99-265  [Part  1]).  Testimony  was  received  from  16 
witnesses  including  representatives  of  the  Administration  and  sev- 
eral health  care  organizations  and  associations  whose  members 
would  be  affected  by  the  proposals. 

On  April  3,  1985,  the  Subcommittee  held  a  hearing  on  Medicare 
and  Medicaid  support  for  medical  education  (Ser.  No.  99-19).  Testi- 
mony was  received  from  15  witnesses,  including  various  agencies 
and  organizations  that  are  involved  with  medical  education  and 
the  training  of  physicians. 

On  January  27,  1984,  the  Subcommittee  held  a  field  hearing  on 
Medicare  vision  care  reform  in  Baltimore,  Maryland  (Ser.  No.  98- 
141)=  Testimony  was  received  from  9  witnesses  and  was  submitted 
for  the  record  by  3  organizations.  Witnesses  included  representa- 
tives from  organizations  that  are  involved  with  the  provision  of 
vision  care. 

COMMITTEE  CONSIDERATION 

On  July  23,  1986,  the  Committee  met  in  open  session  and,  by 
voice  vote,  a  quorum  being  present,  ordered  transmitted  to  the 
Committee  on  the  Budget,  a  Comn.ittee  print,  as  amended,  contain- 
ing amendments  relating  to  Medicare,  Medicaid,  and  the  Maternal 
and  Child  Health  Block  Grant  program,  in  accordance  with  section 
310  of  the  Congressional  Budget  Act. 

COMMITTEE  OVERSIGHT  FINDINGS 

Pursuant  to  clause  2(1)(3)(A)  of  Rule  XI  of  the  rules  of  the  House 
of  Representatives,  the  Committee  made  oversight  findings  that  are 
reflected  in  this  legislative  report. 

COMMITTEE  COST  ESTIMATE 

In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  believes  that  the  amend- 
ments made  by  this  Print  will  reduce  budget  outlays  for  fiscal 
years  1987,  1988,  and  1989,  by  an  amount  in  excess  of  that  estimat- 
ed by  the  Congressional  Budget  Office.  The  Committee  notes  that, 
according  to  CBO,  this  bill  would  reduce  Federal  Medicare  outlays 
by  a  total  of  $1,083  billion  over  the  next  three  years. 

The  Committee  takes  exception  to  the  CBO  estimate  that  section 
4601  of  the  Print,  relating  to  the  expansion  of  Medicaid  coverage 
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for  pregnant  women  and  infants  up  to  age  1  with  incomes  below 
the  Federal  poverty  line,  will  recrease  Federal  outlays  by  $175  mil- 
lion over  the  next  three  years.  It  is  the  Committee's  understanding 
that  CBO  did  not  adjust  for  the  savings  in  reduced  intensive  care 
and  long-term  institutional  costs  that  can  reasonably  be  expected 
from  the  reduction  in  the  incidence  of  low  birthweight  births 
among  the  target  population  that  greater  access  to  prenatal  care 
should  produce.  These  savings  have  been  conservatively  estimated 
to  be  in  the  range  of  $3  for  every  $1  invested  in  prenatal  care  for 
this  disadvantaged,  high-risk  population.  The  Committee  to  Study 
the  Prevention  of  Low  Birthweight  of  the  Institute  of  Medicine  of 
the  National  Academy  of  Sciences,  "Preventing  Low  Birthweight" 
(1985),  at  212-237.  In  the  Committee's  view,  its  proposal  may  well 
initially  result  in  net  outlays,  but  these  costs  will  in  subsequent 
years  be  more  than  offset  by  savings  of  the  magnitude  estimated  by 
the  lOM  Committee. 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  July  28,  1986. 

Hon.  John  D.  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimates  of  the  provisions  in  Subtitles  F 
and  G  in  the  House  Committee  on  Energy  and  Commerce  reconcili- 
ation package.  The  estimates  show  both  budget  authority  and  out- 
lays effects. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 
With  best  wishes. 
Sincerely, 

Rudolph  G.  Penner,  Director. 

PRELIMINARY  SUBTITLE  F  AND  G  ENERGY  AND  COMMERCE  RECONCILIATION  PROVISIONS  IN 
MILLIONS  OF  DOLLARS 


Sections 


Fiscal  year- 


1987 


1988 


1989 


3-year  total 


SUBTITLE  F-MEDICARE  PROVISIONS 
Part  1— Provisions  Relating  to  Parts  A  and  B 

4501—  Direct  costs  of  graduate  medical  education: 

Budget  authority  

Outlays  

4502—  Payment  limits  for  fiome  health  services: 

Budget  authority  

Outlays  

4503—  Establishment  of  research  program: 

Budget  authority  

Outlays  

4504—  Group  purchasing  vendor  agreements: 

Budget  authority  

Outlays  

4505—  Civil  monetary  penalties: 

Budget  authority  

Outlays  


0 

0 

0 

0 

0 

0 

-6 

-6 

0 

-5 

-5 

-10 

30 

15 

20 

65 

3 

4 

4 

11 

6 

7 

8 

21 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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PRELIMINARY  SUBTITLE  F  AND  G  ENERGY  AND  COMMERCE  RECONCILIATION  PROVISIONS  IN 
MILLIONS  OF  DOLLARS— Continued 


Fiscal  year- 
Sections    3-year  total 

1987  1988  1989 


4506— Payment  rates  for  ESRD  services  (contains  cyclosporian) 


RiiHopt  aiithnritu 

—  75 

—  66 

—  66 

—  207 

Outlays  

-75 

-65 

-65 

-205 

4507— ESRD  Network  Program  Administration: 

Budget  authority  

0 

0 

0 

0 

Outlays  

  0 

0 

0 

0 

4508— Organ  transplant  protocols  and  standards: 

Budget  authority  

0 

0 

0 

0 

Outlays  

0 

0 

0 

0 

4509— COBRA  technical  corrections: 

Budget  authority  

0 

0 

0 

0 

Outlays  

0 

0 

0 

0 

4510—50  percent  Nonmedicare  enrollment  for  HMO's  and  CMP's: 

Budget  authority  

0 

0 

0 

0 

Outlays  

0 

0 

0 

0 

9iihtntpl  fnr  n^rt  1- 

OUULUldl  lUI   \Jai  I  1 . 

RiiHfTot  anthnrih/ 

—  72 

—  67 

67 

—  0/ 

906 

niitl3\/<; 

-39 

—  43 

—  43 

- 125 

Part  2 — Provisions  Relating  to  Part  B 

4521 — Coverage  of  vision  care: 

DUQgci  duuioriiy  

79 

171 
1/1 

Outlays  

  jj 

DU 

7n 

1  fif; 

lOD 

4522 — Coverage  of  occupational  therapy: 

RiiHfTQt  Qiithririf\/ 

If; 

ID 

JL 

Outlays  

1 

  ij 

Ij 

DU 

4523 — Physician  assistant  services: 

Budget  authority  

U 

A 

U 

n 
u 

u 

n 

u 

u 

u 

4524 — Nurse  anesthetists  services: 

Budget  authority  

n 

n 

n 
u 

0 

Outlays  

  u 

n 
u 

u 

u 

4525 — Payment  for  physician  services: 

Budget  authority  

n 

sn 
—  ou 

—  iUJ 

— 185 

Outlays  

  u 

—  IV 

—  lUO 

1  7^1 

4526 — Inherent  reasonableness  authority: 

n 

n 
u 

n 
u 

u 

Outlays  

V 

u 

u 

u 

4527 — Payment  for  cataract  surgery: 

1 7n 

—  Loy) 

9fin 

—  DDL/ 

Outlays  

1  cn 

—  1  jU 

—  ^40 

CI  ^ 
—  Di  J 

4528 — Payment  for  clinical  lab  tests: 

Budget  authority  

on 

—  /  J 

—  yj 

—  IbU 

Outlays  

-10 

-70 

-90 

-170 

4529— Payment  for  parenteral  and  enteral  nutrition  supplies: 

Budget  authority  

-37 

-37 

-42 

-116 

Outlays  

-35 

-35 

-40 

-110 

4530— Payment  for  oxygen  therapy  services: 

-43 

-64 

-68 

-175 

Outlays  

-40 

-60 

-65 

-165 

4531— Physician  Payment  Review  Commission: 

Budget  authority  

0 

0 

0 

0 

0 

0 

0 

0 

4532— Changing  Medicare  appeal  rights: 

5 

10 

10 

25 

4 

8 

8 

20 
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PRELIMINARY  SUBTITLE  F  AND  G  ENERGY  AND  COMMERCE  RECONCILIATION  PROVISIONS  IN 
MILLIONS  OF  DOLLARS-Continued 


Fiscal  year— 

Sections 

3-year  total 

1987 

1988 

1989 

 Al7h0im(>r'c  Hpmnn^tratinriQ- 

HJJO  nl^MCIMICI  0  UCIMUMoU dUUMo. 

Budget  authority  

14 

14 

14 

42 

Outlays  

14 

14 

14 

42 

Subtotal  for  part  2: 

Budget  authority 

-198 

-384 

-454 

-1,036 

Outlays  

-167 

-358 

.  -433 

-958 

Subtotal  for  Subtitle  F: 

Budget  authority  

-270 

-451 

-521 

-1,242 

Outlays  

— 

-206 

-401 

-476 

-1,083 

4601— Poor  pregnant  women  and  infants  optional  coverage.- 

Budget  authority  

15 

75 

85 

175 

Outlays  

15 

75 

85 

175 

4602— Elderly  and  disabled  poor,  all  Medicaid  benefits: 

Budget  authority  

30 

100 

140 

270 

Outlays  

30 

100 

140 

270 

4603— Poor  Medicare  beneficiaries,  Medicare  cost-sharing  expenses: 

Budget  authority  

15 

70 

100 

185 

15 

70 

100 

185 

4621— Hold-harmless  provision  for  med  assistance  percent  for  Medicaid: 

Budget  authority  

50 

0 

0 

50 

Outlays 

50 

0 

0 

50 

4631 — Contracts  for  quality  review  of  HMO's: 

Budget  authority 

(1) 

(1) 

(1) 

(1) 

Outlays  

(M 

(M 

{') 

Subtotal  for  subtitle  G: 

Budget  authority  

110 

245 

325 

680 

Outlays  

110 

245 

325 

680 

Total  for  subtitles  F  and  G  direct  spending: 

Budget  authority  

-150 

-206 

-196 

-562 

Outlays  

-96 

-156 

-151 

—  403 

Authorizations 

4641— Authorization  of  funds,  maternal  and  child  health: 

Authorization  

75 

79 

83 

237 

Outlay  

42 

68 

78 

188 

4fi4?  N?)tion^l  matprnal  3nri  rhilri  hpalth  riparinphniisp- 

Aiithnri7atinn 

f  M 

V  1 

{') 

(M 

Outlay  

{  ) 

1 1  ^ 

\  ) 

/ 1  ^ 

Total  for  subtitles  F  and  G  authorizations: 

75 

79 

83 

111 

Outlay  

42 

68 

78 

188 

Total  for  subtitles  F  and  G: 

Budget  authority/authorization  

-85 

-127 

-113 

-325 

Outlay  

-54 

-88 

-73 

-215 

»  Effect  of  provision  is  less  then  $500,000. 

INFLATION  IMPACT  STATEMENT 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House  of 

Representatives,  the  Committee  states  that  the  bill  as  reported  will 
have  no  inflationary  impact,  but  instead  will  contribute  to  a  reduc- 
tion in  inflationary  pressures  by  lowering  projected  Federal  spend- 
ing for  medical  care. 
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CHANGES  IN  EXISTING  LAW  MADE  BY  THE  BILL,  AS  REPORTED 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill 
are  shown  as  follows  (existing  law  proposed  to  be  omitted  is  en- 
closed in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman): 

Social  Security  Act 
******* 

TITLE  XI— GENERAL  PROVISIONS  AND  PEER  REVIEW 

TABLE  OF  CONTENTS  OF  TITLE 

Part  A — General  Provisions 
******* 

EXCLUSION  OF  CERTAIN  INDIVIDUALS  CONVICTED  OF  MEDICARE-  OR 
MEDCAID-RELATED  CRIMES 

Sec.  1128.  (a)  *  *  * 

*  *  *  *  *  *  * 

(f)  For  purposes  of  subsection  (a),  a  physician  or  other  individual 
is  considered  to  have  been  convicted  of  a  criminal  offense — 

(1)  when  a  judgment  of  conviction  has  been  entered  against 
the  physician  or  individual  by  a  Federal,  State,  or  local  court, 
regardless  of  whether  there  is  an  appeal  pending  or  whether  the 
judgment  of  conviction  or  other  record  relating  to  criminal  con- 
duct has  been  expunged; 

(2)  when  there  has  been  a  finding  of  guilt  against  the  physi- 
cian or  individual  by  a  Federal,  State,  or  local  court; 

(3)  when  a  plea  of  guilty  or  nolo  contendere  by  the  physician 
or  individual  has  been  accepted  by  a  Federal,  State,  or  local 
court;  and 

(4)  when  the  physician  or  individual  has  entered  into  partici- 
pation in  a  first  offender  or  other  program  where  judgment  of 
conviction  has  been  withheld. 

CIVIL  MONETARY  PENALTIES 

Sec.  1128A.  (a)  Any  person  (including  an  organization,  agency,  or 
other  entity)  that — 
(1)  *  *  * 

******* 

(3)  In  a  proceeding  under  subsection  (a)  which — 

(A)  is  against  an  individual  who  has  been  convicted 
(whether  upon  a  verdict  after  trial  or  upon  a  plea  of  guilty 
or  nolo  contendere)  of  a  Federal  crime  charging  fraud  or 
false  statements,  and 

(B)  involves  the  same  transaction  as  in  the  criminal 
action, 

the  individual  is  estopped  from  denying  the  essential  elements 
of  the  criminal  offense. 
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W  The  official  conducting  a  hearing  under  this  section  may 
sanction  a  person,  including  any  party  or  attorney,  for  failing  to 
comply  with  an  order  or  procedure,  failing  to  defend  an  action, 
or  other  misconduct  as  would  interfere  with  the  speedy,  orderly, 
or  fair  conduct  of  the  hearing.  Such  sanction  shall  reasonably 
relate  to  the  severity  and  nature  of  the  failure  or  misconduct. 
Such  sanction  may  include — 

(A)  in  the  case  of  refusal  to  provide  or  permit  discovery, 
drawing  negative  factual  inferences  or  treating  such  refusal 
as  an  admission  by  deeming  the  matter,  or  certain  facts,  to 
be  established, 

(B)  prohibiting  a  party  from  introducing  certain  evidence 
or  otherwise  supporting  a  particular  claim  or  defense, 

(C)  striking  pleadings,  in  whole  or  in  part, 

(D)  staying  the  proceedings, 

(E)  dismissal  of  the  action, 

(F)  entering  a  default  judgment, 

(G)  ordering  the  party  or  attorney  to  pay  attorneys'  fees 
and  other  costs  caused  by  the  failure  or  misconduct,  and 

(H)  refusing  to  consider  any  motion  or  other  action  which 
is  not  filed  in  a  timely  manner. 

3fc  ;f:  ;fc  jf:  ^  ^  ;f: 

HOSPITAL  PROTOCOLS  FOR  ORGAN  PROCUREMENT  AND  STANDARDS  FOR 
ORGAN  PROCUREMENT  AGENCIES 

Sec.  1138.  (a)  The  Secretary  shall  provide  that  no  hospital  may 
participate  in  the  programs  under  title  XVIII  and  XIX  unless  the 
hospital  establishes  protocols  for  encouraging  organ  and  tissue  do- 
nation by  identifying  and  assisting  potential  human  organ  and 
tissue  donors  in  a  manner  that  (1)  assures  that  families  of  potential 
donors  are  made  aware  of  the  option  of  organ  or  tissue  donation 
and  their  option  to  decline,  and  (2)  encourages  discretion  and  sensi- 
tivity to  the  circumstances,  views,  and  beliefs  of  families. 

(b)  The  Secretary  shall  provide  that  no  payment  may  be  made 
under  title  XVIII  or  XIX  with  respect  to  costs  in  procuring  organs 
attributable  to  payments  made  to  an  organ  procurement  agency 
which — 

(1)  is  not  a  qualified  organ  procurement  organization  (de- 
scribed in  section  371(b)  of  the  Public  Health  Service  Act)  or 
meets  the  standards  to  be  such  an  organization,  and 

(2)  has  not  been  certified  (and  recertified  not  less  often  than 
once  every  two  years)  as  meeting  the  standards  for  certification 
of  organ  procurement  agencies  established  by  the  Association  of 
Independent  Organ  Procurement  Agencies. 


TITLE  XVIII— HEALTH  INSURANCE  FOR  THE  AGED  AND 

DISABLED 
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Part  B — Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 
******* 

SCOPE  OF  BENEFITS 

Sec.  1832.  (a)  The  benefits  provided  to  an  individual  by  the  insur- 
ance program  established  by  this  part  shall  consist  of — 

(1)  entitlement  to  have  payment  made  to  him  or  on  his 
behalf  (subject  to  the  provisions  of  this  part)  for  medical  and 
other  health  services,  except  those  described  in  subparagraphs 
(B)  and  (D)  of  paragraph  (2);  and 

(2)  entitlement  to  have  payment  made  on  his  behalf  (subject 
to  the  provisions  of  this  part)  for — 

(A)  home  health  services; 

(B)  medical  and  other  health  services  furnished  by  a  pro- 
vider of  services  or  by  others  under  arrangement  with 
them  made  by  a  provider  of  services,  excluding — 

(i)  physician  services  except  where  furnished  by — 

(I)  a  resident  or  intern  of  a  hospital,  or 

(II)  a  physician  to  a  patient  in  a  hospital  which 
has  a  teaching  program  approved  as  specified  in 
paragraph  (6)  of  section  1861(b)  (including  services 
in  conjunction  with  the  teaching  programs  of  such 
hospital  whether  or  not  such  patient  is  an  inpa- 
tient of  such  hospital)  where  the  conditions  speci- 
fied in  paragraph  (7)  of  such  section  are  met, 
[and] 

(ii)  services  for  which  payment  may  be  made  pursu- 
ant to  section  1835(b)(2);  [and] ,  and 

aw  services  of  a  registered  nurse  anesthetist;  and 
[(C)  outpatient  physical  therapy  services,  other  than 
services  to  which  the  next  to  last  sentence  of  section 
1861(p)  applies;] 

(CJ  outpatient  physical  therapy  services  (other  than  serv- 
ices to  which  the  second  sentence  of  section  1861(p)  applies) 
and  outpatient  occupational  therapy  services  (other  than 
services  to  which  such  sentence  applies  through  the  oper- 
ation of  section  1861(g)); 

******* 

PAYMENT  OF  BENEFITS 

Sec.  1833.  (a)  Except  as  provided  in  section  1876,  and  subject  to 
the  succeeding  provisions  of  this  section,  there  shall  be  paid  from 
the  Federal  Supplementary  Medical  Insurance  Trust  Fund,  in  the 
case  of  each  individual  who  is  covered  under  the  insurance  pro- 
gram established  by  this  part  and  incurs  expenses  for  services  with 
respect  to  which  benefits  are  payable  under  this  part,  amounts 
equal  to— 

(1)  in  the  case  of  services  described  in  section  1832(a)(l)-80 
percent  of  the  reasonable  charges  for  the  services;  except  that 
(A)  an  organization  which  provides  medical  and  other  health 
services  (or  arranges  for  their  availability)  on  a  prepayment 
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basis  may  elect  to  be  paid  80  percent  of  the  reasonable  cost  of 
services  for  which  payment  may  be  made  under  this  part  on 
behalf  of  individuals  enrolled  in  such  organization  in  lieu  of  80 
percent  of  the  reasonable  charges  for  such  services  if  the  orga- 
nization undertakes  to  charge  such  individuals  no  more  than 
20  percent  of  such  reasonable  cost  plus  any  amounts  payable 
by  them  as  a  result  of  subsection  (b),  (B)  with  respect  to  items 
and  services  described  in  section  1861(s)(10)(A),  the  amounts 
paid  shall  be  100  percent  of  the  reasonable  charges  for  such 
items  and  services,  (C)  with  respect  to  expenses  incurred  for 
those  physicians'  services  for  which  payment  may  be  made 
under  this  part  that  are  described  in  section  1862(a)(4),  the 
amounts  paid  shall  be  subject  to  such  limitations  as  may  be 
prescribed  by  regulations,  (D)  with  respect  to  clinical  diagnostic 
laboratory  tests  for  which  payment  is  made  under  this  part  (i) 
on  the  basis  of  a  fee  schedule  under  subsection  (h)(1),  the 
amount  paid  shall  be  equal  to  80  percent  (or  100  percent,  in 
the  case  of  such  tests  for  which  payment  is  made  on  the  basis 
of  an  assignment  described  in  section  1842(b)(3)(B)(ii),  under  the 
procedure  described  in  section  1870(f)(1),  or  for  tests  furnished 
in  connection  with  obtaining  a  second  opinion  required  under 
section  1164(c)(2)  (or  a  third  opinion,  if  the  second  opinion  was 
in  disagreement  with  the  first  opinion)  of  the  lesser  of  the 
amount  determined  under  such  fee  schedule;  the  limitation 
amount  for  that  test  determined  under  subsection  (h)(4)(B),  or 
the  amount  of  the  charges  billed  for  the  tests,  or  (ii)  on  the 
basis  of  a  negotiated  rate  established  under  subsection  (h)(6), 
the  amount  paid  shall  be  equal  to  100  percent  of  such  negotiat- 
ed rate,  (E)  with  respect  to  services  furnished  to  individuals 
who  have  been  determined  to  have  end  stage  renal  disease,  the 
amounts  paid  shall  be  determined  subject  to  the  provisions  of 
section  1881,  (F)  with  respect  to  expenses  incurred  for  services 
described  in  subsection  (i)(3)  under  the  conditions  specified  in 
such  subsection,  the  amounts  paid  shall  be  the  reasonable 
charge  for  such  services,  [and]  (G)  with  respect  to  items  and 
services  (other  than  clinical  diagnostic  laboratory  tests)  fur- 
nished in  connection  with  obtaining  a  second  opinion  required 
under  section  1164fc)(2)  (or  a  third  opinion,  if  the  second  opin- 


paid  shall  be  lOv,  percent  of  the  reasonable  charges  for  such 
items  and  services;  (H)  with  respect  to  services  of  a  registered 
nurse  anesthetist  under  section  1861(s)(ll),  the  amounts  paid 
shall  be  80  percent  of  the  reasonable  charges  for  such  services 
established  by  the  Secretary  in  accordance  with  subsection  (1), 
and  (I)  with  respect  to  oxygen  therapy  services  (as  defined  in 
subsection  (m)(6)),  the  amount  paid  shall  be  equal  to  80  percent 
of  the  amount  determined  under  the  monthly  prospective  fee 
schedule  under  subsection  (1), 

(2)  in  the  case  of  services  described  in  section  1832(a)(2) 
(except  those  services  described  in  subparagraphs  (D),  (E),  and 
(F)  of  such  section  and  unless  otherwise  specified  in  section 
1881)— 


ion  was 


opinion),  the  amounts 
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(A)  *  *  * 

******* 

(B)  with  respect  to  other  items  and  services  (except  those 
described  in  subparagraph  (C)  [or  (D)]  (D),  or  (E)  of  this 
paragraph  and  except  as  may  be  provided  in  section 
1886)— 

(i)  the  lesser  of— 

(I)  the  reasonable  cost  of  such  services,  as  deter- 
mined under  section  1861(v),  or 

(II)  the  customary  charges  with  respect  to  such 
services, 

less  the  amount  a  provider  may  charge  as  described  in 
clause  (ii)  of  section  1866(a)(2)(A),  but  in  no  case  may 
the  payment  for  such  other  services  exceed  80  percent 
of  such  reasonable  cost,  or 

(ii)  if  such  services  are  furnished  by  a  public  provid- 
er of  services,  or  by  another  provider  which  demon- 
strates to  the  satisfaction  of  the  Secretary  that  a  sig- 
nificant portion  of  its  patients  are  low-income  (and  re- 
quests that  payment  be  made  under  this  clause),  free 
of  charge  or  at  nominal  charges  to  the  public,  80  per- 
cent of  the  amount  determined  in  accordance  with  sec- 
tion 1814(b)(2),  or 

(iii)  if  (and  for  so  long  as)  the  conditions  described  in 
section  1814(b)(3)  are  met,  the  amounts  determined 
under  the  reimbursement  system  described  in  such 
section, 

(C)  with  respect  to  services  described  in  the  second  sen- 
tence of  section  1861(p),  80  percent  of  the  reasonable 
charges  for  such  services;  [and] 

(D)  with  respect  to  clinical  diagnostic  laboratory  tests  for 
which  payment  is  made  under  this  part  (i)  on  the  basis  of  a 
fee  schedule  determined  under  subsection  (h)(1),  the 
amount  paid  shall  be  equal  to  80  percent  (or  100  percent, 
in  the  case  of  such  tests  for  which  payment  is  made  on  the 
basis  of  an  assignment  described  in  section  1842(b)(3)(B)(ii), 
under  the  procedure  described  in  section  1870(f)(1),  or  to  a 
provider  having  an  agreement  under  section  1866)  of  the 
lesser  of  the  amount  determined  under  such  fee  schedule 
or  the  amount  of  the  charges  billed  for  the  tests,  or  (ii)  on 
the  basis  of  a  negotiated  rate  established  under  subsection 
(h)(6),  the  amount  paid  shall  be  equal  to  100  percent  of 
such  negotiated  rate  for  such  rates;  and 

(E)  with  respect  to  oxygen  therapy  services,  80  percent  of 
the  amount  determined  under  the  monthly  prospective  fee 
schedule  under  subsection  (n); 

******* 

(g)  In  the  case  of  services  described  in  the  [next  to  last]  second 
sentence  of  bection  1861(p),  with  respect  to  expenses  incurred  in 
any  calendar  year,  no  more  than  $500  shall  be  considered  as  in- 
curred expenses  for  purposes  of  subsections  (a)  and  (b).  In  the  case 
of  outpatient  occupational  therapy  services  which  are  described  in 
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the  second  sentence  of  section  1861(p)  through  the  operation  of  sec- 
tion 1861(g),  with  respect  to  expenses  incurred  in  any  calendar  year, 
no  more  than  $500  shall  be  considered  as  incurred  expenses  for  pur- 
poses of  subsections  (a)  and  (b). 

(h)(1)(A)  The  Secretary  shall  establish  fee  schedules  for  clinical 
diagnostic  laboratory  tests  for  which  payment  is  made  under  this 
part,  other  than  such  tests  performed  by  a  provider  of  services  for 
an  inpatient  of  such  provider. 

(B)  In  the  case  of  clinical  diagnostic  laboratory  tests  performed 
by  a  physician  or  a  laboratory  [(other  than  tests  performed  by  a 
hospital  laboratory  for  outpatients  of  such  hospital)],  the  fee 
schedules  established  under  subparagraph  (A)  shall  be  established 
on  a  regional,  statewide,  or  carrier  service  area  basis  (as  the  Secre- 
tary may  determine  to  be  appropriate)  for  tests  furnished  [during 
the  period  beginning  on  July  1,  1984,  and  ending  on  June  30,  1987. 
For  such  tests  furnished  on  or  after  July  1,  1987,  the  fee  schedule 
shall  be  established  on  a  nationwide  basis.]  on  or  after  July  1, 
1984. 

[(C)  In  the  case  of  clinical  diagnostic  laboratory  tests  performed 
by  a  hospital  laboratory  for  outpatients  of  such  hospital,  the  fee 
schedules  established  under  subparagraph  (A)  shall  be  established 
on  a  regional,  statewide,  or  carrier  service  area  basis  (as  the  Secre- 
tary may  determine  to  be  appropriate)  for  tests  furnished  during 
the  period  beginning  on  July  1,  1984,  and  ending  on  June  30,  1987. 
For  such  tests  furnished  on  or  after  July  1,  1987,  the  fee  schedule 
under  subparagraph  (A)  shall  not  apply  with  respect  to  clinical  di- 
agnostic laboratory  tests  performed  by  a  hospital  laboratory  for 
outpatients  of  such  hospital.] 

(2)  except  as  provided  in  paragraph  (4),  the  Secretary  shall  set 
the  fee  schedules  at  60  percent  [(or,  in  the  case  of  a  test  performed 
by  a  hospital  laboratory  for  outpatients  of  such  hospital,  62  per- 
cent)] of  the  prevailing  charge  level  determined  pursuant  to  the 
third  and  fourth  sentences  of  section  1842(b)(3)  for  similar  clinical 
diagnostic  laboratory  tests  for  the  applicable  region,  Sate,  or  area 
(or,  effective  December  31,  1987,  for  the  United  States)  for  the  12- 
month  period  beginning  July  1,  1984,  adjusted  annually  (to  become 
effective  on  January  1  of  each  year)  by  a  percentage  increase  or  de- 
crease equal  to  the  percentage  increase  or  decrease  in  the  Con- 
sumer Price  Index  for  All  Urban  Consumers  (United  States  city  av- 
erage), and  subject  to  such  other  adjustments  as  the  Secretary  de- 
termines are  justified  by  technological  changes.  The  Secretary  may 
make  further  adjustments  or  exceptions  to  the  fee  schedules  to 
assure  adequate  reimbursement  of  (A)  emergency  laboratory  tests 
needed  for  the  provision  of  bona  fide  emergency  services,  and  (B) 
certain  low  volume  high-cost  tests  where  highly  sophisticated 
equipment  or  extremely  skilled  personnel  are  necessary  to  assure 
quality. 

(3)  In  addition  to  the  amounts  provided  under  the  fee  schedules, 
the  Secretary  shall  provide  for  and  establish  (A)  a  nominal  fee  to 
cover  the  appropriate  costs  in  collecting  the  sample  on  which  a 
clinical  diagnostic  laboratory  test  was  performed  and  for  which 
payment  is  made  under  this  part,  except  that  not  more  than  one 
such  fee  may  be  provided  under  this  paragraph  with  respect  to 
samples  collected  in  the  same  encounter  ^and  (B)  a  fee  to  cover  the 
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transportation  and  personnel  expenses  for  trained  personnel  to 
travel  to  the  location  of  an  individual  to  collect  the  sample,  except 
that  such  a  fee  may  be  provided  only  with  respect  to  an  individual 
who  is  homebound  or  an  inpatient  in  an  inpatient  facility  (other 
than  a  hospital). 

******* 

(1)  (1)  With  respect  to  services  of  a  registered  nurse  anesthetist 
under  section  1861(s)(ll),  the  reasonable  charge  shall  be  an  amount 
determined  by  the  Secretary  to  be  consistent  with  efficient  and 
high  quality  anesthesia  services,  taking  into  account  the  prevailing 
rate  for  such  services,  but  modified  to  the  extent  necessary  to 
comply  with  the  requirements  of  paragraph  (2). 

(2)  In  establishing  the  reasonable  charge  for  those  services,  the 
Secretary  shall  adjust  the  reasonable  charge  to  the  extent  neces- 
sary to  ensure  that  the  total  amount  which  will  be  paid  under  this 
title  for  those  services  in  any  fiscal  year  (as  estimated  by  the  Secre- 
tary) will  not  exceed  the  total  amount  which  would  be  paid  under 
this  title  for  those  services  in  the  fiscal  year  if  the  services  were 
included  as  inpatient  hospital  services  and  payment  for  such  serv- 
ices was  made  under  part  A  in  the  same  manner  as  payment  was 
made  in  fiscal  year  1986,  adjusted  to  take  into  account  changes  in 
prices  and  technology  relating  to  the  administration  of  anesthesia. 

(3)  In  establishing  the  reasonable  charge  for  medical  direction  of 
services  of  a  registered  nurse  anesthetist  under  section  1861(s)(ll), 
the  Secretary  shall  adjust  the  reasonable  charge  to  the  extent  nec- 
essary to  ensure  that  the  total  amount  which  will  be  paid  under 
this  title  for  such  medical  direction  and  such  services  in  any  fiscal 
year  (as  estimated  by  the  Secretary)  will  not  exceed  the  total 
amount  which  would  have  been  paid  but  for  the  enactment  of  the 
amendments  made  by  section  4524  of  the  Budget  Reconciliation  Act 
of  1986. 

(4)  (A)  If  an  adjustment  under  paragraph  (3)  results  in  a  reduction 
in  the  reasonable  cha^-ge  for  a  physicians'  service  and  a  nonpartici- 
pating  physician  furnishes  the  service  to  an  individual  entitled  to 
benefits  under  this  part — 

(i)  the  physician  may  not  charge  the  individual  more  than 
125  percent  of  the  adjusted  prevailing  charge  for  the  service, 
and 

(ii)  if  the  physician  charges  more  than  such  amount,  the  phy- 
sician shall  refund  to  the  individual  (and  shall  be  liable  to  the 
individual  for)  any  amounts  received  in  excess  of  such  amount. 

(B)  If  a  physician  knowingly  and  willfully  imposes  charges  or 
fails  to  make  refunds  in  violation  of  subparagraph  (A),  the  Secre- 
tary may  apply  sanctions  against  such  physician  in  accordance 
with  subsection  (j)(2). 

(M)(l)  The  Secretary  shall  establish  monthly  capitation  fee  sched- 
ules, on  a  regional,  statewide,  or  carrier  service  area  basis  (as  the 
Secretary  may  determine  to  be  appropriate)  for  oxygen  therapy  serv- 
ices for  which  payment  is  made  under  this  part. 

(2)(A)  Under  each  such  schedule,  payment  shall  be  made  under 
this  part  on  the  basis  of  the  number  of  units  of  oxygen  prescribed 
for  a  patient  per  month  without  regard  to  the  actual  number  of 
units  of  oxygen  so  used. 
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(B)  The  Secretary  shall  require  verification  of  the  initial  prescrip- 
tion requirements  and  any  subsequent  changes  therein  by  laboratory 
data  or  such  other  means  deemed  appropriate  by  the  Secretary. 

(C)  No  payment  may  be  made  under  this  part  for  oxygen  therapy 
services  (i)  other  than  to  a  provider  of  services  with  an  agreement  in 
effect  under  section  1866  or  on  an  assignment-related  basis  (as  de- 
fined in  section  1842(i)(8))  or  (ii)  furnished  more  than  one  year  after 
the  date  of  the  prescription  for  such  services. 

(D)  No  payment  may  be  made  under  this  part  for  oxygen  therapy 
services  furnished  pursuant  to  a  prescription  of  a  physician  who  has 
a  significant  ownership  interest  in,  or  a  significant  financial  or  con- 
tractual relationship  with,  the  entity  furnishing  the  oxygen  therapy 
services,  except  that  this  prohibition  shall  not  apply  with  respect  to 
an  entity  which  is  the  sole  supplier  (as  determined  by  the  Secretary) 
of  oxygen  therapy  services  in  a  community. 

(E)  With  respect  to  payment  for  oxygen  therapy  services,  the  Secre- 
tary shall  provide  that — 

(i)  if  payment  is  not  made  on  or  before  the  22nd  calendar  day 
after  the  date  on  which  a  clean  claim  is  received,  interest  on 
the  claim  shall  be  paid  at  the  rate  used  for  purposes  of  section 
3902(a)  of  title  31,  United  States  Code  (relating  to  interest  pen- 
alties for  failure  to  make  prompt  payments)  for  the  period  be- 

•    ginning  on  the  day  after  the  required  payment  date  and  ending 
on  the  date  on  which  payment  is  made; 

(ii)  within  22  calendar  days  after  the  date  a  claim  for  pay- 
ment under  this  part  is  received,  the  carrier  shall  notify  the 
entity  submitting  the  claim  of  any  defect  or  impropriety  in  the 
claim  (including  the  lack  of  any  required  substantiating  docu- 
mentation) or  circumstance  requiring  special  treatment  that  pre- 
vents the  claim  from  being  treated  as  a  clean  claim  and  pre- 
vents timely  payment  from  being  made; 

(Hi)  if  notice  required  under  clause  (ii)  is  not  provided  on  a 
timely  basis  with  respect  to  a  claim  and  payment  is  subsequent- 
ly made  on  the  claim,  interest  on  the  amount  determined  to  be 
payable  shall  be  made  (at  the  rate  described  in  clause  (i))  for 
the  period  beginning  on  the  day  after  the  required  notice  date 
and  ending  on  the  date  on  which  payment  is  made  or  the  date 
the  notice  is  provided,  whichever  date  is  earlier;  and 

(iv)  the  carrier  will  be  reimbursed  for  the  amount  of  interest 
paid  under  this  subparagraph  from  amounts  made  available 
for  Federal  administrative  costs  to  carry  out  this  part. 
In  this  subparagraph,  the  term  "clean  claim  "  means  a  claim  which 
meets  the  requirements  of  this  title  for  payment  under  this  part  and 
the  term  "carrier''  refers  to  the  appropriate  carrier  with  a  contract 
under  section  1842. 

(3)  Subject  to  paragrpah  (4),  the  Secretary  shall  set  such  fee  sched- 
ules at  100  percent  of  the  reasonable  charge  level  determined  (pursu- 
ant to  section  1842(b)(3))  for  the  12-month  period  ending  June  30, 
1986,  for  oxygen  therapy  services  (excluding  any  part  of  such  charges 
relating  to  the  purchase  or  rental  of  equipment)  furnished  in  the  ap- 
plicable region,  State,  or  area.  Such  fee  schedules  shall  be  adjusted 
annually  (to  become  effective  January  1  of  each  year,  beginning  with 
1987)  by  a  percentage  increase  or  decrease  equal  to  the  percentage  in- 
crease or  decrease  in  the  Consumer  Price  Index  for  All  Urban  Con- 


141 


sumers  (all  items;  United  States  city  average),  and  subject  to  such 
other  adjustments  as  the  Secretary  determines  are  justified  by  tech- 
nological changes.  The  Secretary  shall  also  base  such  fee  schedule 
on  the  lowest  cost  medically  appropriate  means  of  delivery. 

(4)  The  Secretary  shall  provide  for  a  percentage  increase  (estab- 
lished by  the  Secretary)  in  the  fee  schedule  amounts  for  oxygen  ther- 
apy services  furnished  through  a  portable  device.  In  order  to  assure 
the  availability  of  oxygen  therapy  services  for  individuals  consum- 
ing small  amounts  of  oxygen,  the  Secretay  shall  provide  for  a  mini- 
mum monthly  amount  for  the  furnishing  of  oxygen  therapy  services. 

(5)  Nothing  in  this  subsection  shall  be  construed  as  requiring  the 
use  of  any  particular  type  of  equipment  or  device. 

(6)  In  this  subsection  and  subsection  (a),  ''oxygen  therapy  services'' 
means  durable  medical  equipment,  asccessories,  and  supplies  for  the 
provision  of  oxygen  therapy  in  a  patient's  home. 

PROCEDURE  FOR  PAYMENT  OF  CLAIMS  OF  PROVIDERS  OF  SERVICES 

Sec.  1835.  (a)  Except  as  provided  in  subsections  (b),  (c),  and  (e), 
payment  for  services  described  in  section  1832(a)(2)  furnished  an  in- 
dividual may  be  made  only  to  providers  of  services  which  are  eligi- 
ble therefor  under  section  1866(a),  and  only  if — 

(1)  written  request,  signed  by  such  individual,  except  in  cases 
in  which  the  Secretary  finds  it  impracticable  for  the  individual 
to  do  so,  is  filed  for  such  payment  in  such  form,  in  such 
manner  and  by  such  person  or  persons  as  the  Secretary  may 
by  regulation  prescribe,  no  later  than  the  close  of  the  period  of 
3  calendar  years  following  the  year  in  which  such  services  are 
furnished  (deeming  any  services  furnished  in  the  last  3  calen- 
dar months  of  any  calendar  year  to  have  been  furnished  in  the 
succeeding  calendar  year)  except  that,  where  the  Secretary 
deems  that  efficient  administration  so  requires,  such  period 
may  be  reduced  to  not  less  than  1  calendar  year;  and 

(2)  a  physician  certifies  (and  recertifies,  where  such  services 
are  furnished  over  a  period  of  time,  in  such  cases,  with  such 
frequency,  and  accompanied  by  such  supporting  material  ap- 
propriate to  the  case  involved,  as  may  be  provided  by  regula- 
tions) that — 

(A)  in  the  case  of  home  health  services  (i)  such  services 
are  or  were  required  because  the  individiual  is  or  was  con- 
fined to  his  home  (except  when  receiving  items  and  serv- 
ices referred  to  in  section  1861(m)(7))  and  needs  or  needed 
skilled  nursing  care  on  an  intermittent  basis  or  physical  or 
speech  therapy  or,  in  the  case  of  an  individual  who  has 
been  furnished  home  health  services  based  on  such  a  need 
and  who  no  longer  has  such  a  need  for  such  care  or  ther- 
apy, continues  or  continued  to  need  occupational  therapy, 
(ii)  a  plan  for  furnishing  such  services  to  such  individual 
has  been  established  and  is  periodically  reviewed  by  a  phy- 
sician, and  (iii)  such  services  are  or  were  furnished  while 
the  individual  is  or  was  under  the  care  of  a  physician; 

(B)  in  the  case  of  medical  and  other  health  services 
except  services  described  in  subparagraphs  (B),  (C),  and  (D), 
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or  section  1861(s)(2),  such  services  are  or  were  medically 
required; 

(C)  in  the  case  of  outpatient  physical  therapy  services  or 
outpatient  occupational  therapy  services,  (i)  such  services 
are  or  were  required  because  the  individual  needed  physi- 
cal therapy  services  or  occupational  therapy  services,  re- 
spectively, (ii)  a  plan  for  furnishing  such  services  has  been 
established  by  a  physician  or  by  the  qualified  physical 
therapist  or  qualified  occupational  therapist,  respectively, 
providing  such  services  and  is  periodically  reviewed  by  a 
physician,  and  (iii)  such  services  are  or  were  furnished 
while  the  individual  is  or  was  under  the  care  of  a  physi- 
cian; 

(D)  in  the  case  of  outpatient  speech  pathology  services, 
(i)  such  services  are  or  were  required  because  the  individ- 
ual needed  speech  pathology  services,  (ii)  a  plan  for  fur- 
nishing such  services  has  been  established  by  a  physician 
or  by  the  speech  pathologist  providing  such  sevices  and  is 
periodically  reviewed  by  a  physician,  and  (iii)  such  services 
are  or  were  furnished  while  the  individual  is  or  was  under 
the  care  of  a  physician;  and 

(E)  in  the  case  of  comprehensive  outpatient  rehabilita- 
tion facility  services,  (i)  such  services  are  or  were  required 
because  the  individual  needed  skilled  rehabilitation  serv- 
ices, (ii)  a  plan  for  furnishing  such  services  has  been  estab- 
lished and  is  periodically  reviewed  by  a  physician,  and  (iii) 
such  sevices  are  or  were  furnished  while  the  individual  is 
or  was  under  the  care  of  a  physician. 

For  purposes  of  this  section,  the  term  ''provider  of  services" 
shall  include  a  clinic,  rehabilitation  agency,  or  public  health 
agency  if,  in  the  case  of  a  clinic  or  rehabilitation  agency,  such 
clinic  or  agency  meets  the  requirements  of  section  1861(p)(4)(A) 
(or  meets  the  requirements  of  such  section  through  the  opration 
of  section  1861(g)),  or  if,  in  the  case  of  a  public  health  agency, 
such  agency  meets  the  requirements  of  section  1861(p)(4)(B), 
but  only  with  respect  to  the  furnishing  of  outpatient  physical 
therapy  services  (as  therein  defined)  or  (through  the  operation 
of  section  1861(g))  with  respect  to  the  furnishing  of  outpatient 
occupational  therapy  services. 

******* 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

Sec.  1842.  (a)  *  *  * 

******* 
(b)(1)  *  *  * 

******* 

(3)  Each  such  contract  shall  provide  that  the  carrier — 

(A)  *  *  * 

******* 

(C)  will  establish  and  maintain  procedures  pursuant  to  which 
an  individual  enrolled  under  this  part  will  be  granted  an  op- 
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portunity  for  a  fair  hearing  by  the  carrier,  in  any  case  where 
the  amount  in  controversy  is  [$100  or  more]  at  least  $100,  but 
not  more  than  $500,  when  requests  for  pa3rment  under  this 
part  with  respect  to  services  furnished  him  are  denied  or  are 
not  acted  upon  with  reasonable  promptness  or  when  the 
amount  of  such  payment  is  in  controversy; 

******* 

(F)  will  take  such  action  as  may  be  necessary  to  assure  that 
where  payment  under  this  part  for  a  service  rendered  is  on  a 
charge  basis,  such  payment  shall  be  determined  on  the  basis  of  the 
charge  that  is  determined  in  accordance  with  this  section  on  the 
basis  of  customary  and  prevailing  charge  levels  in  effect  at  the 
time  the  service  was  rendered  or,  in  the  case  of  services  rendered 
more  than  12  months  before  the  year  (ending  on  September  30)  in 
which  the  bill  is  submitted  or  request  for  payment  is  made,  on  the 
basis  of  such  levels  in  effect  for  the  12-month  period  preceding  such 
year;  and  shall  contain  such  other  terms  and  conditions  not  incon- 
sistent with  this  section  as  the  Secretary  may  find  necessary  or  ap- 
propriate. In  determining  the  reasonable  charge  for  services  for 
purposes  of  this  paragraph,  there  shall  be  taken  into  consideration 
the  customary  charges  for  similar  services  generally  made  by  the 
physician  or  other  person  furnishing  such  services,  as  well  as  the 
prevailing  charges  in  the  locality  for  similar  services.  No  charge 
may  be  determined  to  be  reasonable  m  the  ccse  of  bills  submitted 
or  requests  for  payment  made  under  this  part  after  December  31, 
1970,  if  it  exceeds  the  higher  of  (i)  the  prevailing  charge  recognized 
by  the  carrier  and  found  acceptable  by  the  Secretary  for  similar 
services  in  the  same  locality  in  administering  this  part  on  Decem- 
ber 31,  1970,  or  (ii)  the  prevailing  charge  level  that,  on  the  basis  of 
statistical  data  and  methodology  acceptable  to  the  Secretary,  would 
cover  75  percent  of  the  customary  charges  made  for  similar  serv- 
ices in  the  same  locality  during  the  12-month  period  ending  on  the 
March  31  last  preceding  the  start  of  the  twelve-month  period  (be- 
ginning October  1  of  each  year)  in  which  the  service  is  rendered.  In 
the  case  of  physician  services  the  prevailing  charge  level  deter- 
mined for  purposes  of  clause  (ii)  of  the  preceding  sentence  for  any 
twelve-month  period  (beginning  after  June  30,  1973)  specified  in 
clause  (ii)  of  such  sentence  may  not  exceed  (in  the  aggregate)  the 
level  determined  under  such  clause  for  the  fiscal  year  ending  June 
30,  1973,  except  to  the  extent  that  the  Secretary  finds,  on  the  basis 
of  appropriate  economic  index  data,  that  such  higher  level  is  justi- 
fied by  economic  changes.  With  respect  to  power-operated  wheel- 
chairs for  which  payment  may  be  made  in  accordance  with  section 
1861(s)(6),  charges  determined  to  be  reasonable  may  not  exceed  the 
lowest  charge  at  which  power-operated  wheelchairs  are  available  in 
the  locality.  In  the  case  of  medical  services,  supplies,  and  equip- 
ment (including  equipment  servicing)  that,  in  the  judgment  of  the 
Secretary,  do  not  generally  vary  significantly  in  quality  from  one 
supplier  to  another,  the  charges  incurred  after  December  31,  1972, 
determined  to  be  reasonable  may  not  exceed  the  lowest  charge 
levels  at  w^hich  such  services,  supplies,  and  equipment  are  widely 
and  consistently  available  in  a  locality  except  to  the  extent  and 
under  the  circumstances  specified  by  the  Secretary.  The  require- 
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ment  in  subparagraph  (B)  that  a  bill  be  submitted  or  request  for 
payment  be  made  by  the  close  of  the  following  calendar  year  shall 
not  apply  if  (I)  failure  to  submit  the  bill  or  request  the  payment  by 
the  close  of  such  year  is  due  to  the  error  or  misrepresentation  of  an 
officer,  employee,  fiscal  intermediary,  carrier,  or  agent  of  the  De- 
partment of  Health  and  Human  Services  performing  functions 
under  this  title  and  acting  within  the  scope  of  his  or  its  authority, 
and  (II)  the  bill  is  submitted  or  the  payment  is  requested  promptly 
after  such  error  or  misrepresentation  is  eliminated  or  corrected. 
Notwithstanding  the  provisions  of  the  third  and  fourth  sentences 
preceding  this  sentence,  the  prevailing  charge  level  in  the  case  of  a 
physican  service  in  a  particular  locality  determined  pursuant  to 
such  third  and  fourth  sentences  for  the  twelve-month  period  begin- 
ning on  October  1  in  any  calendar  year  after  1974  shall,  if  lower 
than  the  prevailing  charge  level  for  the  fiscal  year  ending  June  30, 
1975,  in  the  case  of  a  similar  physican  service  in  the  same  locality 
by  reason  of  the  application  of  economic  index  data,  be  raised  to 
such  prevailing  charge  level  for  the  fiscal  year  ending  June  30, 
1985.  The  amount  of  any  charges  for  outpatient  services  which 
shall  be  considered  reasonable  shall  be  subject  to  the  limitations  es- 
tablished by  regulations  issued  by  the  Secretary  pursuant  to  sec- 
tion 1861(v)(l)(K),  and  in  determining  the  reasonable  charge  for 
such  sevices,  the  Secretary  may  limit  such  reasonable  charge  to  a 
percentage  of  the  amount  of  the  prevailing  charge  for  similar  serv- 
ices furnished  in  a  physician's  office,  taking  into  account  the  extent 
to  which  overhead  costs  associated  with  such  outpatient  services 
have  been  included  in  the  reasonable  cost  or  charge  of  the  facility. 
With  respect  to  services  described  in  section  1861(s)(2)(K)  (relating  to 
a  physician  assistant  acting  under  the  supervision  of  a  physician), 
the  prevailing  charges  shall  not  exceed  90  percent  of  the  prevailing 
charges  applicable  with  respect  to  the  physician 's  performance  of  the 
services. 

(4)(A)(i)  In  determining  the  prevailing  charge  levels  under  the 
third  and  fourth  sentences  of  paragraph  (3)  for  physicians'  services 
furnished  during  the  15-month  period  beginning  July  1,  1984,  the 
Secretary  shall  not  set  any  level  higher  than  the  same  level  as  was 
set  for  the  12-month  period  beginning  July  1,  1983. 

(ii)(I)  In  determining  the  prevailing  charge  levels  under  the  third 
and  fourth  sentences  of  paragraph  (3)  for  physicians'  services  fur- 
nished during  the  8-month  period  beginning  May  1,  1986,  by  a  phy- 
sician who  is  not  a  participating  physician  (as  defined  in  subsection 
(h)(1))  at  the  time  of  furnishing  the  services,  the  Secretary  shall  not 
set  any  level  higher  than  the  same  level  as  was  set  for  the  12- 
month  period  beginning  July  1,  1983. 

(II)  In  determining  the  prevailing  charge  levels  under  the  fourth 
sentence  of  paragraph  (3)  for  physicians'  services  furnished  during 
the  8-month  period  beginning  May  1,  1986,  by  a  physician  who  is  a 
participating  physician  (as  defined  in  subsection  (h)(1))  at  the  time 
of  furnishing  the  services,  the  Secretary  shall  permit  an  additional 
one  percentage  point  increase  in  the  increase  otherwise  permitted 
under  that  sentence. 

(III)  In  determining  the  prevailing  charge  levels  under  the  fourth 
sentence  of  paragraph  (3)  for  physicians'  services  furnished  on  or 
after  January  1,  1987,  by  a  participating  physician,  the  Secretary 
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shall  treat  the  additional  1  percent  increase  permitted  on  May  1, 

1986,  under  subclause  (II),  as  having  been  justified  by  economic 
changes. 

(iii)  In  determining  the  prevailing  charge  levels  under  the  third 
and  fourth  sentences  of  paragraph  (3)  for  physicians'  services  fur- 
nished during  a  12-month  period  beginning  on  or  after  January  1, 

1987,  by  a  physician  who  is  not  a  participating  physician  (as  de- 
fined in  subsection  (h)(1))  at  the  time  of  furnishing  the  services,  the 
Secretary  shall  not  set  any  level  higher  than  the  same  level  as  was 
set  for  services  during  the  previous  calendar  year  (without  regard 
to  clause  (ii)(II))  for  physicians  who  were  participating  physicians 
during  that  year. 

(iv)  For  physicians '  services  furnished  on  or  after  January  1,  1987, 
for  which  payment  is  not  made  on  an  assignment-related  basis,  for 
purposes  of  the  fourth  sentence  of  paragraph  (3),  the  increase  that  is 
justified  under  the  index  described  in  that  sentence  for  1987  is  1 
percent. 

(D)(i)  In  determining  the  customary  charges  for  physicians'  serv- 
ices furnished  during  the  8-month  period  beginning  May  1,  1986,  or 
the  12-month  period  beginning  January  1,  1987,  by  a  physician  who 
was  not  a  participating  physician  (as  defined  in  subsection  (h)(1))  on 
September  80,  1985,  the  Secretary  shall  not  recognize  increases  in 
actual  charges  for  services  furnished  during  the  15-month  period 
beginning  on  July  1,  1984,  above  the  level  of  the  physician's  actual 
charges  billed  in  the  3-month  period  ending  on  June  30,  1984. 

(ii)  In  determining  the  customary  charges  for  physicians'  services 
furnished  during  the  12-month  period  beginning  January  1,  1987, 
by  a  physician  who  is  not  a  participating  physician  (as  defined  in 
subsection  (h)(1))  on  April  30,  1986,  the  Secretary  shall  not  recog- 
nize increases  in  actual  charges  for  services  furnished  during  the  7- 
month  period  beginning  on  October  1,  1985,  above  the  level  of  the 
physician's  actual  charges  billed  in  the  3-month  period  ending  on 
June  30,  1984. 

(iii)  In  determining  the  customary  charges  for  physicians'  serv- 
ices furnished  during  the  12-month  period  beginning  January  1, 
1987,  or  January  1,  1988,  by  a  physician  who  is  not  a  participating 
physician  (as  defined  in  subsection  (h)(1))  on  December  31,  1986,  the 
Secretary  shall  not  recognize  increases  in  actual  charges  for  serv- 
ices furnished  during  the  8-month  period  beginning  on  May  1,  1986, 
above  the  level  of  the  physician's  actual  charges  billed  during  the 
3-month  period  ending  on  June  30,  1984. 

(iv)  In  determining  the  customary  charges  for  physicians '  serv- 
ices furnished  during  1988  and  1989  by  a  physician,  if  the  physician 
was  a  nonparticipating  physician  in  1987,  the  Secretary  shall  not 
recognize  any  amount  of  such  charges  in  1987  that  exceed  the  limit 
imposed  under  subsection  (j)(l)(C). 

******* 

(6)  No  payment  under  this  part  for  a  service  provided  to  any  indi- 
vidual shall  (except  as  provided  in  section  1870)  be  made  to  anyone 
other  than  such  individual  or  (pursuant  to  an  assignment  described 
in  subparagraph  (B)(ii)  of  paragraph  (3))  the  physician  or  other 
person  who  provided  the  service,  except  that  (A)  payment  may  be 
made  [(A)(i)]  (i)  to  the  employer  of  such  physician  or  other  person 


146 


if  such  physician  or  other  person  is  required  as  a  condition  of  his 
employment  to  turn  over  his  fee  for  such  service  to  his  employer, 
or  (ii)  (where  the  service  was  provided  in  a  hospital,  clinic,  or  other 
facility)  to  the  facility  in  which  the  service  was  provided  if  there  is 
a  contractual  arrangement  between  such  physician  or  other  person 
and  such  facility  under  which  such  facility  submits  the  bill  for  such 
service,  [or]  (B)  payment  may  be  made  (B)  to  an  entity  (i)  which 
provides  coverage  of  the  services  under  a  health  benefits  plan,  but 
only  to  the  extent  that  payment  is  not  made  under  this  part,  (ii) 
which  has  paid  the  person  who  provided  the  service  an  amount  (in- 
cluding the  amount  payable  under  this  part)  which  that  person  has 
accepted  as  payment  in  full  for  the  service,  and  (iii)  to  which  the 
individual  has  agreed  in  writing  that  payment  may  be  made  under 
this  part.  No  payment  which  under  the  preceding  sentence  may  be 
made  directly  to  the  physician  or  other  person  providing  the  serv- 
ice involved  (pursuant  to  an  assignment  described  in  subparagraph 
(B)(ii)  of  paragraph  (3))  shall  be  made  to  anyone  else  under  a  reas- 
signment or  power  of  attorney  (except  to  an  employer  or  facility  as 
described  in  clause  (A)  of  such  sentence);  but  nothing  in  this  sub- 
section shall  be  construed  (i)  to  prevent  the  making  of  such  a  pay- 
ment in  accordance  with  an  assignment  from  the  individual  to 
whom  the  service  was  provided  or  a  reassignment  from  the  physi- 
cian or  other  person  providing  such  service  if  such  assignment  or 
reassignment  is  made  to  a  governmental  agency  or  entity  or  is  es- 
tablished by  or  pursuant  to  the  order  of  a  court  of  competent  juris- 
diction, or  (ii)  to  preclude  an  agent  of  the  physician  or  other  person 
providing  the  service  from  receiving  any  such  payment  if  (but  only 
if)  such  agent  does  so  pursuant  to  an  agency  agreement  under 
which  the  compensation  to  be  paid  to  the  agent  for  his  services  for 
or  in  connection  with  the  billing  or  collection  of  payments  due  such 
physician  or  other  person  under  this  title  is  unrelated  (directly  or 
indirectly)  to  the  amount  of  such  payments  or  the  billings  therefor, 
and  is  not  dependent  upon  the  actual  collection  of  any  such  pay- 
ment, and  (C)  in  the  case  of  services  described  in  section 
1861(s)(2)(K)  where  payment  is  made  on  an  assignment-related  basis, 
payment  shall  be  made  to  the  employer  of  the  physician  assitant  in- 
volved. 

♦  ♦  *  *  ♦  *  ♦ 

(8)  {A)  The  Secretary  by  regulation  shall — 

[(A)]  (i)  describe  the  factors  to  be  used  in  determining  the 
cases  (of  particular  items  or  services)  in  which  the  application 
of  this  subsection  results  in  the  determination  of  a  reasonable 
charge  that,  by  reason  of  its  grossly  excessive  or  grossly  defi- 
cient amount,  is  not  inherently  reasonable,  and 

[(B)]  {ii)  provide  in  those  cases  for  the  factors  that  will  be 
considered  in  establishing  a  reasonable  charge  that  is  realistic 
and  equitable. 

(B)  The  Secretary  may  provide  for  an  increase  or  decrease  in  the 
reasonable  charge  otherwise  recognized  under  this  section  with  re- 
spect to  a  specific  physicians '  service,  if  the  Secretary  has  made  spe- 
cific findings  with  respect  to  that  service  in  accordance  with  the  cri- 
teria set  forth  in  subparagraph  (A)  and  with  the  succeeding  provi- 
sions of  this  paragraph. 
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(C) (i)  In  applying  subparagraph  (A),  the  Secretary  may  compare — 

(I)  the  charges  and  resource  costs  for  related  procedures, 

(II)  charges  and  resource  costs  for  the  procedure  over  a  period 
of  time, 

(III)  charges  for  a  procedure  in  different  geographic  areas, 
and 

(IV)  the  charges  and  allowed  payments  for  a  procedure  under 
this  part  and  by  other  payors. 

(ii)  An  adjustment  under  subparagraph  (B)  on  the  basis  of  a  com- 
parison of  the  prevailing  charges  in  different  localities  may  be  made 
only  if  the  Secretary  determines  that  the  prevailing  charge  allowed 
in  one  locality  is  grossly  out  of  line  with  prevailing  charges  allowed 
in  other  localities  after  accounting  for  differences  in  practice  costs. 

(Hi)  In  this  subparagraph,  ''resource  costs  "  include  factors  such  as 
the  time  required  to  provide  a  procedure  (including  pre-procedure 
evaluation  and  post-procedure  followup),  the  complexity  of  the  pro- 
cedure, the  training  required  to  perform  the  procedure,  and  the  risk 
involved  in  the  procedure. 

(D)  In  determining  whether  to  adjust  payment  rates  under  sub- 
paragraph (B),  the  Secretary  shall  consider — 

(i)  the  potential  impacts  on  quality,  access,  and  beneficiary  li- 
ability of  the  adjustment, 

(ii)  likely  effects  on  assignment  rates,  reasonable  charge  re- 
ductions on  unassigned  claims,  and  participation  rates  of  physi- 
cians, 

(Hi)  the  proportion  of  such  procedures  for  which  payment  is 
available  under  this  part,  and 

(iv)  the  prevailing  charges  of  other  third-party  payors  for  the 
procedure. 

(E) (i)  Before  making  an  adjustment  under  subparagraph  (B),  the 
Secretary  shall — 

(I)  publish  notice  of  the  proposed  adjustment,  which  shall 
contain  a  summary  of  the  study  data  and  an  explanation  of  the 
basis  for  the  proposed  adjustment,  and 

(II)  provide  a  period  of  at  least  60  days  during  which  interest- 
ed parties  may  comment  on  the  proposed  adjustment. 

(ii)  Before  publishing  a  notice  of  proposed  adjustment  under 
clause  (i)(I),  the  Secretary  shall  consult  with  the  Physician  Payment 
Review  Commission  and  shall  provide  the  Commission  an  opportu- 
nity to  review  and  comment  on  the  proposal. 

(Hi)  An  adjustment  under  subparagraph  (B)  shall  only  take  effect 
only  after  publication  of  a  final  notice  by  the  Secretary.  In  such 
notice  the  Secretary  shall  explain  the  factors  and  data  that  were 
taken  into  consideration  in  making  the  adjustment  and  shall  re- 
spond to  any  comments  made  by  the  Physician  Payment  Review 
Commission. 

(F) (i)  If  an  adjustment  under  subparagraph  (B)  results  in  a  reduc- 
tion in  the  reasonable  charge  for  a  physicians '  service  and  a  nonpar- 
ticipating  physician  furnishes  the  service  to  an  individual  entitled 
to  benefits  under  this  part — 

(I)  the  physician  may  not  charge  the  individual  more  than 
125  percent  of  the  adjusted  prevailing  charge  for  the  service, 
and 
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(II)  if  the  physician  charges  more  than  such  amount,  the  phy- 
sician shall  refund  to  the  individual  (and  shall  be  liable  to  the 
individual  for)  any  amounts  received  in  excess  of  such  amount 
(ii)  If  a  physician  knowingly  and  willfully  imposes  charges  or 
fails  to  make  refunds  in  violation  of  subparagraph  (A),  the  Secre- 
tary may  apply  sanctions  against  such  physician  in  accordance  with 
subsection  (j)(2) 

(9)(^)  In  providing  payment  for  cataract  eyeglasses  and  cataract 
contact  lenses,  and  professional  services  relating  to  them,  under 
this  part,  each  carrier  shall — 

(A)  provide  for  separate  determinations  of  the  pajmient 
amount  for  the  eyeglasses  and  lenses  and  of  the  payment 
amount  for  the  professional  services  of  a  physician  (as  defined 
in  section  186(r)),  and 

(B)  not  recognize  as  reasonable  for  such  eyeglasses  and 
lenses  more  than  such  amount  as  the  Secretary  establishes  in 
guidelines  relating  to  the  inherent  reasonableness  of  charges 
for  such  eyeglasses  and  lenses. 

(E,^'  In  determining  the  reasonable  charge  under  paragraph  (3)  for 
cataract  surgery  with  intraoccular  lens  implantation,  the  prevailing 
charge  for  such  surgery  shall  not  be  recognized  to  the  extent  it  ex- 
ceeds 110  percent  of  the  prevailing  charge  recognized  for  such  sur- 
gery without  intraoccular  lens  implantation. 

(C)  In  determining  the  reasonable  charge  under  paragraph  (S)  for 
cataract  surgery  anesthesia,  the  Secretary  shall  not  recognize  more 
than  4  base  units  (as  used  for  purposes  of  determining  payment  for 
anesthesia  services  as  of  the  date  of  the  enactment  of  this  subpara- 
graph) or  equivalent  amounts. 

*  *  *  *  ilf  *  * 

(h)(1)  Any  physician  or  supplier  may  voluntarily  enter  into  an 
agreement  with  the  Secretary  to  become  a  participating  physician 
or  supplier.  For  purposes  of  this  section,  the  term  "participating 
physician  or  supplier"  means  a  physician  or  supplier  (excluding 
any  provider  of  services)  who,  before  the  beginning  of  any  year  be- 
ginning with  1984,  enters  into  an  agreement  with  the  Secretary 
which  provides  that  such  physician  or  supplier  will  accept  payment 
under  this  part  on  an  assignment  for  all  items  and  services  fur- 
nished to  individuals  enrolled  under  this  part  during  such  year.  In 
the  case  of  a  newly  licensed  physician  or  a  physician  who  begins  a 
practice  in  a  new  area,  or  in  the  case  of  a  new  supplier  who  begins 
a  new  business,  or  in  such  similar  cases  as  the  Secretary  may  speci- 
fy, such  physician  or  supplier  may  enter  into  such  an  agreement 
after  the  beginning  of  a  year,  for  items  and  services  furnished 
during  the  remainder  of  the  year.  For  purposes  of  this  section,  the 
term  ^'participating  physician  "  refers,  with  respect  to  the  furnishing 
of  services,  to  a  physician  who  at  the  time  of  furnishing  the  services 
is  a  participating  physician,  and  the  term  "nonparticipating  physi- 
cian "  refers,  with  respect  to  the  furnishing  of  services,  a  physician 
who  at  the  time  of  furnishing  the  services  is  not  a  participating  phy- 
sician. 
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(3)  The  Secretary  shall  promptly  notify  individuals  enrolled 
under  this  part  of  the  publication  of  [such]  the  directories  and 
shall  make  [such 3  the  appropriate  area  directory  or  directories 
available  in  each  district  and  branch  office  of  the  Social  Security 
Administration,  in  the  offices  of  carriers,  and  to  senior  citizen  orga- 
nizations. 

(4)  The  Secretary  shall  provide  that  the  [thej  directories  shall 
be  available  for  purchase  by  the  public. 

(jXD  (A)  In  the  case  of  a  physician  who  is  not  a  participating  phy- 
sician for  items  and  services  furnished  during  a  portion  of  the  30- 
month  period  beginning  July  1,  1984,  the  Secretary  shall  monitor 
the  physician's  actual  charges  to  individuals  enrolled  under  this 
part  for  physicians'  services  during  that  portion  of  that  period.  If 
such  physician  knowingly  and  willfully  bills  individuals  enrolled 
under  this  part  for  actual  charges  in  excess  of  such  physician's 
actual  charges  for  the  calendar  quarter  beginning  on  April  1,  1984, 
the  Secretary  may  apply  sanctions  against  such  physician  in  accord- 
ance with  paragraph  (2). 

(B)  In  the  case  of  a  nonparticipating  physician  for  services  fur- 
nished on  or  after  January  1,  1987,  the  Secretary  shall  monitor  the 
physician's  actual  charges  for  such  services.  If  such  physician  know- 
ingly and  willfully  bills  for  actual  charges  in  excess  of  the  charges 
permitted  under  subparagraph  (C),  the  Secretary  may  apply  sanc- 
tions against  such  physician  in  accordance  with  paragraph  (2). 

(C)  With  respect  to  services  furnished  during  1987  for  which  pay- 
ment is — 

(i)  made  on  an  assignment-related  basis,  the  charges  may  not 
exceed  the  physician's  actual  charges  for  the  calendar  quarter 
beginning  on  April  1,  1984,  increased  by  the  percentage  increase 
in  the  medical  economic  index  (under  the  fourth  sentence  of 
paragraph  (3))  applicable  to  physicians '  services  furnished  as  of 
January  1,  1987,  or 

(ii)  not  made  on  an  assignment-related  basis,  the  charges  may 
not  exceed  the  physician 's  actual  charges  for  the  calendar  quar- 
ter beginning  on  April  1,  1984,  increased  by  1  percent. 

(2)  Subject  to  paragraph  (3),  the  sanctions  which  the  Secretary 
may  apply  under  paragraph  (1)  or  subsection  (b)(8)(F),(k),(l),  or 
(l)(m),  or  (n)  or  section  1833(1X4)  are— 

(A)  barring  a  physician  from  participation  under  the  pro- 
gram under  this  title  for  a  period  not  to  exceed  5  years,  in  ac- 
cordance with  the  procedures  of  paragraphs  (2)  and  (3)  of  sec- 
tion 1862(d),  or 

(B)  the  imposition  of  civil  monetary  penalties  and  assess- 
ments, in  the  same  manner  as  such  penalties  are  authorized 
under  section  1128A(a), 

or  both.  No  payment  may  be  made  under  this  title  with  respect  to 
any  item  or  service  furnished  by  a  physician  during  the  period 
when  he  is  barred  from  participation  in  the  program  under  this 
title  pursuant  to  this  subsection. 

******* 

(k)(l)  If  a  physician  knowingly  and  willfully  presents  or  causes  to 
be  presented  a  claim  or  bills  an  individual  enrolled  under  this  part 
for  charges  for  services  as  an  assistant  at  surgery  for  which  pay- 
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ment  may  not  be  made  by  reason  of  section  1862(a)(15),  the  Secre- 
tary may  apply  sanctions  against  such  physician  in  accordance 
with  subsection  Q)i2). 

(2)  If  a  physician  knowingly  and  willfully  presents  or  causes  to  be 
presented  a  claim  or  bills  an  individual  enrolled  under  this  part  for 
charges  that  includes  a  charge  for  an  assistant  at  surgery  for 
which  payment  may  not  be  made  by  reason  of  section  1862(a)(15), 
the  Secretary  may  apply  sanctions  against  such  physician  in  ac- 
cordance with  subsection  Q){2). 

(1) (l)  With  respect  to  the  provision  of  cataract  surgery  with  in- 
traoccular  lens  implantation  and  cataract  surgery  anesthesia  fur- 
nished by  a  nonparticipating  physician  to  an  individual  entitled  to 
benefits  under  this  part — 

(A)  the  physician  may  not  charge  the  individual  more  than 
125  percent  of  the  prevailing  charge  recognized  under  this  part 
for  the  services  (which,  in  th  case  of  cataract  surgery  anesthesia, 
is  based  on  conversion  factors  taking  into  account  the  base  and 
time  units  allowed),  and 

(B)  if  the  physician  charges  more  than  such  amount,  the  phy- 
sician shall  refund  to  the  individual  (and  shall  be  liable  to  the 
individual  for)  any  amounts  received  in  excess  of  such  amount. 

(2)  If  a  physician  knowingly  and  willfully  imposes  charges  or  fails 
to  make  refunds  in  violation  of  paragraph  (1),  the  Secretary  may 
apply  sanctions  against  such  physician  in  accordance  with  subsec- 
tion Q)(2). 

PHYSICIAN  PAYMENT  REVIEW  COMMISSION 

Sec.  1845.  (a)(1)  The  Director  of  the  Congressional  Office  of  Tech- 
nology Assessment  (hereinafter  in  this  section  referred  to  as  the 
''Director"  and  the  ''Office",  respectively)  shall  provide  for  the  ap- 
pointment of  a  Physician  Payment  Review  Commission  (herein- 
after in  this  section  referred  to  as  the  "Commission"),  to  be  com- 
posed of  individuals  with  expertise  in  the  provision  and  financing 
of  physicians'  services  appointed  by  the  Director  (without  regard  to 
the  provisions  of  title  5,  United  States  Code,  governing  appoint- 
ments in  the  competitive  service). 

(2)  The  Commission  shall  consist  of  [11]  13  individuals.  Mem- 
bers of  the  Commission  shall  first  be  appointed  no  later  than  May 
1,  1986,  for  a  term  of  three  years,  except  that  the  Director  may  pro- 
vide initially  for  such  shorter  terms  as  will  insure  that  (on  a  con- 
tinuing basis)  the  terms  of  no  more  than  four  members  expire  in 
any  one  year. 

******* 

Part  C — Miscellaneous  Provisions 
definitions  of  services,  institutions,  etc. 
Sec.  1861.  For  purposes  of  this  title — 
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Spell  of  Illness 

(a)  *  *  * 

******* 

Inpatient  Hospital  Services 

(b)  The  term  "inpatient  hospital  services''  means  the  following 
items  and  services  furnished  to  an  inpatient  of  a  hospital  and 
(except  as  provided  in  paragraph  (3))  by  the  hospital — 

(1)  *  *  * 

******* 

(4)  medical  or  surgical  services  provided  by  a  physician,  resi- 
dent, or  intern,  costs  of  anesthesia  services  provided  by  a  certi- 
fied registered  nurse  anesthetist;  and 

******* 

Outpatient  Occupational  Therapy  Services 

(g)  The  term  ''outpatient  occupational  therapy  services''  has  the 
meaning  given  the  term  ''outpatient  physical  therapy  services''  in 
subsection  (p),  except  that  "occupational"  shall  be  substituted  for 
"physical"  each  place  it  appears  therein. 

******* 
Physician 

(r)  The  term  "physician",  when  used  in  connection  with  the  per- 
formance of  any  function  or  action,  means  (Da  doctor  of  medicine 
or  osteopathy  legally  authorized  to  practice  medicine  and  surgery 
by  the  State  in  which  he  performs  such  function  or  action  (includ- 
ing a  physician  within  the  meaning  of  section  1101(a)(7)),  (2)  a 
doctor  of  dental  surgery  or  of  dental  medicine  who  is  legally  au- 
thorized to  practice  dentistry  by  the  State  in  which  he  performs 
such  function  and  who  is  acting  within  the  scope  of  his  license 
when  he  performs  such  functions,  (3)  a  doctor  of  podiatric  medicine 
for  the  purposes  of  subsection  (s)  of  this  section  but  only  with  re- 
spect to  functions  which  he  is  legally  authorized  to  perform  as  such 
by  the  State  in  which  he  performs  them;  and  for  the  purposes  of 
subsections  (k),  (m),  and  (p)(l)  of  this  section  and  sections 
1814(a),  1832(a)(2)(F)(ii),  and  1835  but  only  if  his  performance  of 
functions  under  subsections  (k),  (m),  and  (p)(l)  of  this  section  and 
sections  1814(a),  1832(aX2)(FXii),  and  1835  is  consistent  with  the  policy 
of  the  institution  or  agency  with  respect  to  which  he  performs  them 
and  with  the  functions  which  he  is  legally  authorized  to  perform, 
[(4)  a  doctor  of  optometry  who  is  legally  authorized  to  practice  op- 
tometry by  the  State  in  which  he  performs  such  action,  but  only 
with  respect  to  services  related  to  the  condition  of  aphakia,  or]  (4) 
a  doctor  of  optometry,  but  only  with  respect  to  the  provision  of  items 
or  services  described  in  subsection  (s)  which  he  is  legally  authorized 
to  perform  as  a  doctor  of  optometry  by  the  State  in  which  he  per- 
forms them,  or  (5)  a  chiropractor  who  is  licensed  as  such  by  the 
State  (or  in  a  State  which  does  not  license  chiropractors  as  such,  is 
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legally  authorized  to  perform  the  services  of  a  chiropractor  in  the 
jurisdiction  in  which  he  performs  such  services),  and  who  meets 
uniform  minimum  standards  promulgated  by  the  Secretary  but 
only  for  the  purpose  of  sections  1861(sXl)  and  1861(sX2XA)  and  only 
with  respect  to  treatment  by  means  of  manual  manipulation  of  the 
spine  (to  correct  a  subluxation  demonstrated  by  X-ray  to  exist) 
which  he  is  legally  authorized  to  perform  by  the  State  or  jurisdic- 
tion in  which  such  treatment  is  provided.  For  the  purposes  of  sec- 
tion 1862(aX4)  and  subject  to  the  limitations  and  conditions  provid- 
ed in  the  previous  sentence,  such  term  includes  a  doctor  of  one  of 
the  arts,  specified  in  such  previous  sentence,  legally  authorized  to 
practice  such  art  in  the  country  in  which  the  inpatient  hospital 
services  (referred  to  in  such  section  1862(a)(4))  are  furnished. 

Medical  and  Other  Health  Services 

(s)  The  term  ''medical  and  other  health  services"  means  any  of 
the  following  items  or  services: 

(1)  physicians'  services; 

(2)  (A)  *  *  * 

******* 

(D)  outpatient  physical  therapy  services  and  outpatient  occu- 
pational therapy  services; 

*  *  *  *  *  *  * 

(H)  (i)  services  furnished  pursuant  to  a  contract  under  section 
1876  to  a  member  of  an  eligible  organization  by  a  physician  as- 
sistant or  by  a  nurse  practitioner  (as  defined  in  subsection 
(aa)(3))  and  such  services  and  supplies  furnished  as  an  incident 
to  his  service  to  such  a  member  as  would  otherwise  be  covered 
under  this  part  if  furnished  by  a  physician  or  as  an  incident  to 
a  physician's  service;  and 

(ii)  services  furnished  pursuant  to  a  risk-sharing  contract 
under  section  1876(g)  to  a  member  of  an  eligible  organization 
by  a  clinical  psychologist  (as  defined  by  the  Secretary),  and 
such  services  and  supplies  furnished  as  an  incident  to  his  serv- 
ices to  such  a  member  as  would  otherwise  be  covered  under 
this  part  if  furnished  by  a  physician  or  as  an  incident  to  a  phy- 
sician's service;  [and] 

(I)  blood  clotting  factors,  for  hemophilia  patients  competent 
to  use  such  factors  to  control  bleeding  without  medical  or  other 
supervision,  and  items  related  to  the  administration  of  such 
factors,  subject  ot  utilization  controls  deemed  necessary  by  the 
Secretary  for  the  efficient  use  of  such  factors; 

(J)  immunosuppressive  drugs  furnished  to  an  individual  who 
receives  an  organ  transplant  within  1  year  after  the  date  of  the 
trnasplant  procedure;  and 

(K)(i)  services  which  are  performed  by  a  physician  assistant 
(as  defined  in  subsection  (aa)(3))  under  the  supervision  of  a  phy- 
sician as  defined  in  subsection  (r)(l)  in  a  hospital,  skilled  nurs- 
ing facility,  or  as  an  assistant  at  surgery  and  which  the  physi- 
cian assistant  is  legally  authorized  to  perform  by  the  State  in 
which  the  services  are  performed,  and 
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(ii)  such  services  and  supplies  furnished  as  an  incident  to 
such  services  as  would  be  covered  under  subparagraph  (A)  if 
furnished  as  an  incident  to  a  physician's  professional  service; 

ilf  *  *  *  *  if  * 

(9)  leg,  arm,  back,  and  neck  braces,  and  artificial  legs,  arms, 
and  eyes,  including  replacements  if  required  because  of  a 
change  in  the  patient's  physical  condition;  [and] 
(lOXA)  pneumococcal  vaccine  and  its  administration;  and 
(B)  hepatitis  B  vaccine  and  its  administration,  furnished  to 
an  individual  who  is  at  high  or  intermediate  risk  of  contract- 
ing hepatitis  B  (as  determined  by  the  Secretary  under  regula- 
tion and 

No  diagnostic  tests  performed  in  any  laboratory  which  is  independ- 
ent of  a  physician  s  office,  a  rural  health  clinic,  or  a  hospital 
(which,  for  purposes  of  this  sentence,  means  an  institution  consid- 
ered a  hospital  for  purposes  of  section  1814(d))  shall  be  included 
within  paragraph  (3)  unlss  such  laboratory — 

(11)  services  of  a  registered  nurse  anesthetist  (as  defined  in 
subsection  (bb)). 

\J<X1)'\(12)  if  situated  in  any  State  in  which  State  or  applica- 
ble local  law  provides  for  licensing  of  establishments  of  this 
nature,  (A)  is  licensed  pursuant  to  such  law,  or  (B)  is  approved, 
by  the  agency  of  such  State  or  locality  responsible  for  licensing 
establishments  of  this  nature,  as  meeting  the  standards  estab- 
lished for  such  licensing;  and 

\iX2)K13)  meets  such  other  conditions  relating  to  the  health 
and  safety  of  individuals  with  respect  to  whom  such  tests  are 
performed  as  the  Secretary  may  find  necessary. 
There  shall  be  excluded  from  the  diagnostic  services  specified  in 
paragraph  (2)(C)  any  item  or  service  (except  services  referred  to  in 
paragraph  (1))  which— 

UX^)1(W  would  not  be  included  under  subsection  (b)  if  it 
were  furnished  to  an  inpatient  of  a  hospital;  or 

\SX^)'\(15)  is  furnished  under  arrangements  referred  to  in 
such  paragraph  (2)(C)  unless  furnished  in  the  hospital  or  in 
other  facilities  operated  by  or  under  the  supervision  of  the  hos- 
pital or  its  organized  medical  staff. 

*  «  *  4c  «  «  * 

Reasonable  Cost 

(v)(l)(A)  *  *  * 

******* 

(L)  The  Secretary,  in  determining  the  amount  of  the  pay- 
ments that  may  be  made  under  this  title  with  respect  to  serv- 
ices furnished  by  home  health  agencies,  may  not  recognize  as 
reasonable  (in  the  efficient  delivery  of  such  services)  costs  for 
the  provision  of  such  services  by  an  agency  to  the  extent  these 
costs  exceed  (on  the  aggregate  for  the  agency)  the  75th  percent- 
ile of  such  costs  per  visit  for  free  standing  home  health  agen- 
cies, or,  in  the  judgment  of  the  Secretary,  such  lower  percentile 
or  such  comparable  or  lower  limit  (based  on  or  related  to  the 
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mean  of  the  costs  of  such  agencies  or  otherwise)  as  the  Secre- 
tary may  determine.  Such  limitations  shall  be  applied  on  an 
aggregate  basis  for  all  home  health  services  furnished  by  an 
agency,  rather  than  on  a  discipline-specific  basis,  with  appropri- 
ate adjustment  for  administrative  and  general  costs  of  hospital- 
based  agencies.  The  Secretary  may  provide  for  such  exemptions 
and  exceptions  to  such  limitation  as  he  deems  appropriate. 
(5)(A)  Where  physical  therapy  services,  occupational  therapy 
services,  speech  therapy  services,  or  other  therapy  services  or  serv- 
ices of  other  health-related  personnel  (other  than  physicians)  are 
furnished  under  an  arrangement  with  a  provider  of  services  or 
other  organization,  specified  in  the  first  sentence  of  section  1861(p) 
(including  through  the  operation  of  section  1861(g))  the  amount  in- 
cluded in  any  patient  to  such  provider  or  other  organization  under 
this  title  as  the  reasonable  cost  of  such  services  (as  furnished  under 
such  arrangements)  shall  not  exceed  an  amount  equal  to  the  salary 
which  would  reasonably  have  been  paid  for  such  services  (together 
with  any  additional  costs  that  would  have  been  incurred  by  the 
provider  or  other  organization)  to  the  person  performing  them  if 
they  had  been  performed  in  an  employment  relationship  with  such 
provider  or  other  organization  (rather  than  under  such  arrange- 
ment) plus  the  cost  of  such  other  expenses  (including  a  reasonable 
allowance  for  traveltime  and  other  reasonable  types  of  expense  re- 
lated to  any  differences  in  acceptable  methods  of  organization  for 
the  provision  of  such  therapy)  incurred  by  such  person,  as  the  Sec- 
retary may  in  regulations  determine  to  be  appropriate. 

******* 

Services  of  a  Registered  Nurse  Anesthetist 

(bb)(l)  The  term  ''services  of  a  registered  nurse  anesthetist"  means 
anethesia  services  and  related  care  furnished  by  a  registered  nurse 
anesthetist  (as  defined  in  paragraph  (2))  which  the  nurse  anethetist 
is  legally  authorized  to  perform  as  such  by  the  State  in  which  the 
services  are  furnished. 

(2)  The  term  ''registered  nurse  anethetist''  means  a  registered 
nurse  licensed  by  the  State  who  meets  such  education,  training,  and 
other  requirements  relating  to  anesthesia  services  and  related  care 
as  the  Secretary  may  prescribe.  In  prescribing  such  requirements  the 
Secretary  may  use  the  same  requirements  as  those  established  by  a 
national  organization  for  the  certification  of  nurse  anesthetists. 

******* 

EXCLUSIONS  FROM  COVERAGE 

Sec.  1862.  (a)  Notwithstanding  any  other  provision  of  this  title, 
no  payment  may  be  made  under  part  A  or  part  B  for  any  expenses 
incurred  for  items  or  services— 

(1)(A)  which,  except  for  items  and  services  described  in  sub- 
paragraph (B),  (C),  or  (D),  are  not  reasonable  and  necessary  for 
the  diagnosis  or  treatment  of  illness  or  injury  or  to  improve 
the  functioning  of  a  malformed  body  member. 
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(B)  in  the  case  of  items  and  services  described  in  section 
1861(s)(10),  which  are  not  reasonable  and  necessary  for  the  pre- 
vention of  illness, 

(C)  in  the  case  of  hospice  care,  which  are  not  reasonable  and 
necessary  for  the  palliation  or  management  of  terminal  illness, 
[and] 

(D)  in  the  case  of  clinical  care  items  and  services  provided 
with  the  concurrence  of  the  Secretary  and  with  respect  to  re- 
search and  experimentation  conducted  by,  or  under  contract 
with,  the  Prospective  Payment  Assessment  Commission  or  the 
Secretary,  which  are  not  reasonable  and  necessary  to  carry  out 
the  purposes  of  section  1886(e)(6)  and 

(E)  in  the  case  of  research  conducted  pursuant  to  section 
1875(c),  which  is  not  reasonable  and  necessary  to  carry  out  the 
purposes  of  that  section; 

******* 

(14)  which  are  other  than  physicians'  services  (as  defined  in 
regulations  promulgated  specifically  for  purposes  of  this  para- 
graph) and  which  are  furnished  to  an  individual  who  is  an  in- 
patient of  a  hospital  by  an  entity  other  than  the  hospital, 
unless  the  services  are  furnished  under  arrangements  (as  de- 
fined in  section  1861(w)(l))  with  the  entity  made  by  the  hospi- 
tal or  are  services  of  a  registered  nurse  anesthetist. 

******* 

USE  OF  STATE  AGENCIES  TO  DETERMINE  COMPLIANCE  BY  PROVIDERS  OF 
SERVICES  WITH  CONDITIONS  OF  PARTICIPATION 

Sec.  1864.  (a)  The  Secretary  shall  make  an  agreement  with  any 
State  which  is  able  and  willing  to  do  so  under  which  the  services  of 
the  State  health  agency  or  other  appropriate  State  agency  (or  the 
appropriate  local  agencies)  will  be  utilized  by  him  for  the  purpose 
of  determining  whether  an  institution  therein  is  a  hospital  or 
skilled  nursing  facility,  or  whether  an  agency  therein  is  a  home 
health  agency,  or  whehter  an  agency  is  a  hospice  program^^^  or 
whether  a  facility  therein  is  a  rural  health  clinic  as  defined  in  sec- 
tion 1861(aa)(2)  or  a  comprehensive  outpatient  rehabiliation  facility 
as  defined  in  section  1861(cc)(2),  or  whether  a  laboratory  meets  the 
requirements  of  paragraphs  [11]  and  [12]  (l^J  and  (13)  of  section 
1861(s),  or  whether  a  clinic,  rehabilitation  agency  or  public  health 
agency  meets  the  requirements  of  subparagraph  (A)  or  (B),  as  the 
case  may  be,  of  section  1861(p)(4),  or  whether  an  ambulatory  surgi- 
cal center  meets  the  standards  specified  under  section 
1832(a)(2)(F)(i).  To  the  extent  that  the  Secretary  finds  it  appropri- 
ate, an  institution  or  agency  which  such  a  State  (or  local)  agency 
certifies  is  a  hospital,  skilled  nursing  facility,  rural  health  clinic, 
comprehensive  outpatient  rehabilitation  facility,  home  health 
agency,  or  hospice  program  (as  those  terms  are  defined  in  sec- 
tion 1861)  may  be  treated  as  such  by  the  Secretary.  Any  State 
agency  which  has  such  an  agreement  may  (subject  to  approval  of 
the  Secretary)  furnish  to  a  skilled  nursing  facility,  after  proper  re- 
quest by  such  facility,  such  specialized  consultative  services  (which 
such  agency  is  able  and  willing  to  furnish  in  a  manner  satisfactory 
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to  the  Secretary)  as  such  facility  may  need  to  meet  one  or  more  of 
the  conditions  specified  in  section  186 l(j).  Any  such  services  fur- 
nished by  a  State  agency  shall  be  deemed  to  have  been  furnished 
pursuant  to  such  agreement.  Within  90  days  following  the  comple- 
tion of  each  survey  of  any  health  care  facility,  ambulatory  surgical 
center,  rural  health  clinic,  comprehensive  outpatient  rehabilitation 
facility,  laboratory,  clinic,  agency,  or  organization  by  the  appropri- 
ate State  or  local  agency  described  in  the  first  sentence  of  this  sub- 
section, the  Secretary  shall  make  public  in  readily  available  form 
and  place  the  pertinent  findings  of  each  such  survey  relating  to  the 
compliance  of  each  health  care  facility,  ambulatory  surgical  center, 
rural  health  clinic,  comprehensive  outpatient  rehabilitation  facili- 
ty, laboratory,  clinic,  agency,  or  organization  with  (1)  the  statutory 
conditions  of  participation  imposed  under  this  title  and  (2)  the 
major  additional  conditions  which  the  Secretary  finds  necessary  in 
the  interest  of  health  and  safety  of  individuals  who  are  furnished 
care  or  services  by  any  such  health  care  facility,  ambulatory  surgi- 
cal center,  rural  health  clinic,  comprehensive  outpatient  rehabilita- 
tion facility,  laboratory,  clinic,  agency,  or  organization. 

*  *  *  *  *  *  * 

'  EFFECT  OF  ACCREDITATION 

Sec.  1865.  (a)  Except  as  provided  in  subsection  (b)  and  the  second 
sentence  of  section  1863,  if — 

(1)  an  institution  is  accredited  as  a  hospital  by  the  Joint 
Commission  on  Accreditation  of  Hospitals,  and 

(2)  such  institution  (if  it  is  included  within  a  survey  de- 
scribed in  section  1864(c))  authorizes  the  Commission  to  release 
to  the  Secretary  upon  his  request  (or  such  State  agency  as  the 
Secretary  may  designate)  a  copy  of  the  most  current  accredita- 
tion survey  of  such  institution  made  by  such  Commission. 

then,  such  institution  shall  be  deemed  to  meet  the  requirements  of 
the  numbered  paragraphs  of  section  1861(e);  except — 

(3)  paragraph  (6)  thereof,  and 

(4)  any  standard,  promulgated  by  the  Secretary  pursuant  to 
paragraph  (9)  thereof,  which  is  higher  than  the  requirements 
prescribed  for  accreditation  by  such  Commission. 

If  such  Commission,  as  a  condition  for  accreditation  of  a  hospital, 
requires  a  utilization  review  plan  (or  imposes  another  requirement 
which  serves  substantially  the  same  purpose)  or  imposes  a  standard 
which  the  Secretary  determines  is  at  least  equivalent  to  the  stand- 
ard promulgated  by  the  Secretary  as  described  in  paragraph  (4)  of 
this  subsection,  the  Secretary  is  authorized  to  find  that  all  institu- 
tions so  accredited  by  such  Commission  comply  also  with  section 
1861(e)(6)  or  the  standard  described  in  such  paragraph  (4),  as  the 
case  may  be.  In  addition,  if  the  Secretary  finds  that  accreditation 
of  an  entity  by  the  American  Osteopathic  Association  or  any  other 
national  accreditation  body  provides  reasonable  assurance  that  any 
or  all  of  the  conditions  of  section  1832(a)(2)(F)(i),  1861(e),  1861(f), 
1861(j),  1861(0),  1861(p)(4)(A)  or  (B),  paragraphs  [(11)  and  (12)]  (12) 
and  (13)  of  section  1861(s),  section  1861(aa)(2),  1861(cc)(2),  or 
1861(dd)(2),  as  the  case  may  be,  are  met,  he  may,  to  the  extent  he 
deems  it  appropriate,  treat  such  entity  as  meeting  the  condition  or 
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conditions  with  respect  to  which  he  made  such  finding.  The  Secre- 
tary may  not  disclose  any  accreditation  survey  made  and  released 
to  him  by  the  Joint  Commission  on  Accreditation  of  Hospitals,  the 
American  Osteopathic  Association,  or  any  other  national  accredita- 
tion body,  of  an  entity  accredited  by  such  body. 

******* 

AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (a)(1)  Any  provider  of  services  (except  a  fund  designat- 
ed for  purposes  of  section  1814(g)  and  section  1835(e))  shall  be  quali- 
fied to  participate  under  this  title  and  shall  be  eligible  for  pay- 
ments under  this  title  if  it  files  with  the  Secretary  an  agreement — 
(A)  *  *  * 

******* 

(H)  in  the  case  of  hospitals  which  provide  inpatient  hospital 
services  for  which  payment  may  be  made  under  this  title,  to 
have  all  items  and  services  (other  than  physicians'  services  as 
defined  in  regulations  for  purposes  of  section  1862(a)(14)  and 
other  than  services  of  a  registered  nurse  anesthetist  (i)  that  are 
furnished  to  an  individual  who  is  an  inpatient  of  the  hospital, 
and  (ii)  for  which  the  individual  is  entitled  to  have  payment 
made  under  this  title,  furnished  by  the  hospital  or  otherwise 
under  arrangements  (as  defined  in  section  1861(w)(l))  made  by 
the  hospital. 

''(I)  in  the  case  of  a  hospital,  to  comply  with  the  require- 
ments of  section  1867  to  the  extent  applicable,  [and] 

"(J)  in  the  case  of  hospitals  which  provide  inpatient  hospital 
services  for  which  payment  may  be  made  under  this  title,  to  be 
a  participating  provider  of  medical  care  under  any  health  plan 
contracted  for  under  section  1079  or  1086  of  title  10,  or  under 
section  613  of  title  38,  United  States  Code,  in  accordance  with 
admission  practices,  payment  methodolog>%  and  amounts  as 
prescribed  under  joint  regulations  issued  by  the  Secretary  and 
by  the  Secretaries  of  Defense  and  Transportation,  in  imple- 
mentation of  sections  1079  and  1086  of  title  10,  United  States 
Code[.], 

["(I)]  {K)  not  to  charge  any  individual  or  any  other  person 
for  items  or  services  for  which  payment  under  this  title  is 
denied  under  section  1154(a)(2)  by  reason  of  a  determination 
under  section  1154(a)(1)(B) [.],  and 

(L)  in  the  case  of  hospitals — 

(i)  to  make  available  to  its  patients  the  directory  or  direc- 
tories of  participating  physicians  (published  under  section 
1842(h)(Jf))  for  the  area  served  by  the  hospital,  and 

(ii)  if  hospital  personnel  (including  personnel  of  any 
emergency  or  outpatient  department)  refer  a  patient  to  a 
nonparticipating  physician  for  further  medical  care  on  an 
outpatient  basis,  the  personnel  must  inform  the  patient 
that  the  physician  is  a  nonparticipating  physician  and, 
whenever  practicable,  must  identify  at  least  one  participat- 
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ing  physician  who  is  listed  in  such  a  directory  and  from 
whom  the  patient  may  receive  the  necessary  services. 

******* 

(e)  For  purposes  of  this  section,  the  term  "provider  of  services" 
shall  include  a  clinic,  rehabilitation  agency,  or  public  health 
agency  if,  in  the  case  of  a  clinic  or  rehabilitation  agency,  such 
clinic  or  agency  meets  the  requirements  of  section  1861(p)(4)(A)  (or 
meets  the  requirements  of  such  section  through  the  operation  of  sec- 
tion 1861(g)),  or  if,  in  the  case  of  a  public  health  agency,  such 
agency  meets  the  requirements  of  section  1861(p)(4)(B)  (or  meets  the 
requirements  of  such  section  through  the  operation  of  section 
1861(g)),  but  only  with  respect  to  the  furnishing  of  outpatient  physi- 
cal therapy  services  (as  therein  defined)  or  (through  the  operation 
of  section  1861(g))  with  respect  to  the  furnishing  of  outpatient  occu- 
pational therapy  services. 

******* 

determinations;  appeals 

Sec.  186C.  (a)  The  determination  of  whether  an  individual  is  enti- 
tled to  benefits  under  part  A  or  part  B,  and  the  determination  of 
the  amount  of  benefits  under  part  A  or  part  B,  shall  be  made  by 
the  Secretary  in  accordance  with  regulations  prescribed  by  him. 

(b)(1)  Any  individual  dissatisfied  with  any  determination  under 
subsection  (a)  as  to — 

(A)  whether  he  meets  the  conditions  of  section  226  of  this 
Act  or  section  103  of  the  Social  Security  Amendments  of  1965, 
or 

(B)  whether  he  is  eligible  to  enroll  and  has  enrolled  pursuant 
to  the  provisions  of  part  B  of  this  title  or  section  1818,  or 

(C)  the  amount  of  benefits  under  part  A  or  part  B  (including 
a  determination  where  such  amount  is  determined  to  be  zero) 
shall  be  entitled  to  a  hearing  thereon  by  the  Secretary  to  the 
same  extent  as  is  provided  in  section  205(b)  and  to  judicial 
review  of  the  Secretary's  final  decision  after  such  hearing  as  is 
provided  in  section  205(g). 

[(2)  Notwithstanding  the  provisions  of  subparagraph  (C)  of  para- 
graph (1)  of  this  subsection,  a  hearing  shall  not  be  available  to  an 
individual  by  reason  of  such  subparagraph  (C)  if  the  amount  in  con- 
troversy is  less  than  $100;  nor  shall  judicial  review  be  available  to 
an  individual  by  reason  of  such  subparagraph  (C)  if  the  amount  in 
controversy  is  less  than  $1,000.] 

(2)  Notwithstanding  paragraph  (1)(C),  in  the  case  of  a  claim  aris- 
ing— 

(A)  under  part  A,  a  hearing  shall  not  be  available  to  an  indi- 
vidual under  paragraph  (1)(C)  if  the  amount  in  controversy  is 
less  than  $100  and  judicial  review  shall  not  be  available  to  the 
individual  under  that  paragraph  if  the  amount  in  controversy 
is  less  than  $1,000;  or 

(B)  under  part  B,  a  hearing  shall  not  be  available  to  an  indi- 
vidual under  paragraph  (1)(C)  if  the  amount  in  controversy  is 
less  than  $500  and  judicial  review  shall  not  be  available  to  the 
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individual  under  that  paragraph  if  the  aggregate  amount  in 

controversy  is  less  than  $1,000. 
In  determining  the  amount  in  controversy,  the  Secretary,  under  reg- 
ulations, shall  allow  two  or  more  claims  to  be  aggregated  if  the 
claims  involve  the  delivery  of  similar  or  related  services  to  the  same 
individual  or  involve  common  issues  of  law  and  fact  arising  from 
services  furnished  to  two  or  more  individuals. 

(3)  Paragraph  (1)  shall  not  be  construed  as  authorizing  any  ad- 
ministrative law  judge  to  review  any  national  coverage  determina- 
tion under  section  1862(a)(1)  respecting  whether  or  not  a  particular 
type  or  class  of  items  or  services  is  covered  under  this  title. 

******* 

STUDIES  AND  RECOMMENDATIONS 

Sec.  1875.  (a)  The  Secretary  shall  carry  on  studies  and  develop 
recommendations  to  be  submitted  from  time  to  time  to  the  Congress 
relating  to  health  care  of  the  aged  and  the  disabled,  including  studies 
and  recommendations  concerning  (1)  the  adequacy  of  existing  per- 
sonnel and  facilities  for  health  care  for  purposes  of  the  programs 
under  parts  A  and  B;  (2)  methods  for  encouraging  the  further 
development  of  efficient  and  economical  forms  of  health  care  which 
are  a  constructive  alternative  to  inpatient  hospital  care;  and  (3)  the 
effects  of  the  deductibles  and  coinsurance  provisions  upon  benefici- 
aries, persons  who  provide  health  services,  and  the  financing  of  the 
program. 

(b)  The  Secretary  shall  make  a  continuing  study  of  the  operation 
and  administration  of  the  insurance  programs  under  parts  A  and  B 
(including  a  validation  of  the  accreditation  process  of  the  Joint 
Commission  on  Accreditation  of  Hospitals,  the  operation  and  admin- 
istration of  health  maintenance  organizations  authorized  by  section 
226  of  the  Social  Security  Amendments  of  1972  the  experiments  and 
demonstration  projects  authorized  by  section  402  of  the  Social  Secu- 
rity Amendments  of  1967  and  the  experiments  and  demonstration 
projects  authorized  by  section  222(a)  of  the  Social  Security  Amend- 
ments of  1972),  and  shall  transmit  to  the  Congress  annually  a  report 
concerning  the  operation  of  such  programs. 

(c) (1)  The  Secretary  shall  establish  a  program  (hereinafter  in  this 
subsection  referred  to  as  the  'research  program')  to  provide  for  re- 
search with  respect  to  patient  outcomes  of  selected  medical  treat- 
ments and  surgical  procedures  for  the  purpose  of  assessing  their  ap- 
propriateness, necessity,  and  effectiveness.  The  research  program 
shall  include — 

(A)  assessments  of  the  extent  of  uncertainty  regarding  appro- 
priateness; 

(B)  assessments  of  the  appropriateness  of  admissions  or  selec- 
tion criteria; 

(C)  development  of  improved  measures  of  patient  outcome, 

(D)  evaluation  of  patient  outcomes,  and 

(E)  efforts  to  reduce  existing  levels  of  uncertainty  or  disagree- 
ment regarding  appropriateness. 

(2)  In  selecting  treatments  and  procedures  to  be  studied,  the  Secre- 
tary shall  give  priority  to  those  medical  and  surgical  treatments 
and  procedures — 
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(A)  for  which  data  indicate  a  highly  (or  potentially  highly) 
variable  pattern  of  utilization  among  beneficiaries  under  this 
title  in  different  geographic  areas,  and 

(B)  which  are  significant  (or  potentially  significant)  for  pur- 
poses of  this  title  in  terms  of  utilization  by  beneficiaries,  length 
of  hospitalization  associated  with  the  treatment  or  procedure, 
costs  to  the  program,  and  risk  involved  to  the  beneficiary. 

(3)  For  purposes  of  carrying  out  the  research  program,  there  shall 
be  available — 

(A)  from  the  Federal  Hospital  Insurance  Trust  Fund 
$4,000,000  for  fiscal  year  1987  and  $5,000,000  for  each  of  fiscal 
years  1988  and  1989,  and 

(B)  from  the  Federal  Supplementary  Medical  Insurance  Trust 
Fund  $2,000,000  for  fiscal  years  1987  and  $2,500,000  for  each  of 
fiscal  years  1988  and  1989. 

(i)  Not  less  than  90  percent  of  the  amount  appropriated  for  any 
fiscal  year  to  carry  out  the  research  program  shall  be  used  to  fund 
grants  to,  and  cooperative  agreements  with,  non-Federal  entities  to 
conduct  research  described  in  paragraph  (1).  The  remainder  may  be 
used  by  the  Secretary  to  provide  such  research  by  Federal  entities 
and  for  administrative  costs. 

(5)  The  research  program  shall  be  administered  by  the  National 
Center  for  Health  Services  Research  and  Health  Care  Technology  es- 
tablished under  section  305  of  the  Public  Health  Service  Act  (here- 
inafter in  this  subsection  referred  to  as  the  'Venter').  The  Center 
shall  establish  application  procedures  for  grants  and  cooperative 
agreements,  and  shall  establish  peer  review  panels  to  review  all 
such  applications  and  all  research  findings.  The  Center  shall  con- 
sult with  the  council  on  health  care  technology  (established  under  a 
grant  under  section  309  of  the  Public  Health  Service  Act)  in  estab- 
lishing the  scope  and  priorities  for  the  research  program  and  shall 
report  periodically  to  any  such  council  on  the  status  of  the  program. 

(6)  The  Secretary  shall  make  available  data  derived  from  the  pro- 
grams under  this  title  and  other  programs  administered  by  the  Sec- 
retary for  use  in  the  research  program. 

(7)  The  Center  shall  report  to  the  Committees  on  Finance  and  Ap- 
propriations of  the  Senate  and  the  Committees  on  Ways  and  Means, 
Energy  and  Commerce,  and  Appropriations  of  the  House  of  Repre- 
sentatives not  later  than  18  months  after  the  date  of  enactment  of 
this  Act,  and  annually  thereafter,  with  respect  to  the  findings  under 
the  research  program.  In  cooperation  with  appropriate  medical  spe- 
cialty groups,  the  Center  shall  disseminate  such  findings  as  widely 
as  possible,  including  disseminating  such  findings  to  each  peer 
review  organization  which  has  a  contract  under  part  B  of  title  XI. 

PAYMENTS  TO  HEALTH  MAINTENANCE  ORGANIZATIONS  AND 
COMPETITIVE  MEDICAL  PLANS 

Sec.  1876.  (a)(1)(A)  The  Secretary  shall  annually  determine,  and 
shall  [publish]  announce  (in  a  manner  intended  to  provide  notice 
to  interested  parties)  not  later  than  September  7  before  the  calen- 
dar year  concerned — 

(i)  a  per  capita  rate  of  payment  for  each  class  of  individuals 
who  are  enrolled  under  this  section  with  an  eligible  organiza- 
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tion  which  has  entered  into  a  risk-sharing  contract  and  who 
are  entitled  to  benefits  under  part  A  and  enrolled  under  part 
B,  and 

(ii)  a  per  capita  rate  of  payment  for  each  class  of  individuals 
who  are  so  enrolled  with  such  an  organization  and  who  are  en- 
rolled under  part  B  only. 
For  purposes  of  this  section,  the  term  "risk-sharing  contract" 
means  a  contract  entered  into  under  subsection  (g)  and  the  term 
"reasonable  cost  reimbursement  contract"  means  a  contract  en- 
tered into  under  subsection  (h). 

******* 

(f)(1)  Each  eligible  organization  with  which  the  Secretary  enters 
into  a  contract  under  this  section  shall  have,  for  the  duration  of 
such  contract,  an  enrolled  membership  at  least  one-half  of  which 
consists  of  individuals  who  are  not  entitled  to  benefits  under  this 
title  or  under  a  State  plan  approved  under  title  XIX. 

(2)  The  Secretary  may  modify  or  waive  the  requirement  imposed 
by  paragraph  (1)  only  [if  the  Secretary  determines  that — 

(A)  special  circumstances  warrant  such  modification  or 
waiver,  and 

(B)  the  eligible  organization  has  taken  and  is  making  reason- 
able efforts  to  enroll  individuals  who  are  not  entitled  to  bene- 
fits under  this  title  or  under  a  State  plan  approved  under  title 
XIX.]  to  the  extent  that  more  than  50  percent  of  the  population 
of  the  area  served  by  the  organization  consists  of  individuals 
who  are  entitled  to  benefits  under  this  title  or  under  a  State 
plan  approved  under  title  XIX. 

(3)  If  the  Secretary  determines  that  an  eligible  organization  has 
failed  to  comply  with  the  requirements  of  this  subsection,  the  Secre- 
tary may  provide  for  the  suspension  of  payments  to  the  organization 
under  this  section  for  individuals  enrolled  with  the  organization 
after  the  date  the  Secretary  notifies  the  organization  of  such  non- 
compliance. 

******* 

PENALTIES 

Sec.  1877.  (a)  Whoever— 

******* 
(b)  *  *  * 

******  t 

(3)  Paragraphs  (1)  and  (2)  shall  not  apply  to — 

(A)  a  discount  or  other  reduction  in  price  obtained  by  a  pro- 
vider of  services  or  other  entity  under  this  title  if  the  reduction 
in  price  is  properly  disclosed  and  appropriately  reflected  in  the 
costs  claimed  or  charges  made  by  the  provider  or  entity  under 
this  title;  [and] 

(B)  any  amount  paid  by  an  employer  to  an  employee  (who 
has  a  bona  fide  employment  relationship  with  such  employer) 
for  employment  in  the  provision  of  covered  items  or  serv- 
ices [.];  and 
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(C)  any  amount  paid  by  a  vendor  of  goods  or  services  to  a 
person  authorized  to  act  as  a  purchasing  agent  for  a  group  of 
individuals  or  entities  who  are  reimbursed  under  this  title  if— 

(i)  the  person  has  a  written  contract  with  each  such 
vendor  and  each  such  individual  or  entity  which  specifies 
the  amount  to  be  paid  the  person,  which  amount  may  be 
fixed  amount  or  a  fixed  percentage  (not  to  exceed  3  percent) 
of  the  value  of  the  purchases  made  by  each  such  individual 
or  entity  under  the  contract,  and 

(ii)  the  person  discloses  to  each  such  individual  or  entity 
the  amount  received  from  each  such  vendor  with  respect  to 
purchases  made  by  or  on  behalf  of  the  individual  or  entity. 

*  *  *  *  *  *  * 

LIMITATION  ON  LIABILITY  OF  BENEFICIARY  WHERE  MEDICARE  CLAIMS 

ARE  DISALLOWED 

Sec.  1879.  (a)  Where— 

******* 

(d)  In  any  case  arising  under  subsection  (b)  (but  without  regard  to 
whether  payments  have  been  made  by  the  individual  to  the  provid- 
er or  other  person)  or  subsection  (c),  the  provider  or  other  person 
shall  have  the  same  right  that  an  individual  has  under  [section 
1869(b)  (when  the  determination  is  under  part  A)  or  section 
1842(b)(3)(C)  (when  the  determination  is  under  part  B)]  section 
1869(b)  and  1842(b)(3)(C)  (as  may  be  applicable)  when  the  amount  of 
benefit  or  payments  is  in  controversy,  except  that  such  rights  may, 
under  prescribed  regulations,  be  exercised  by  such  provider  or 
other  person  only  after  the  Secretary  determines  that  the  individ- 
ual will  not  exercise  such  rights  under  such  sections. 

.*  #    ,  ^     #  *  *  «  * 

MEDICARE  COVERAGE  FOR  END  STAGE  RENAL  DISEASE  PATIENTS 

Sec.  1881.  (a)  The  benefit  provided  by  parts  A  and  B  of  this  title 
shall  include  benefits  for  individuals  who  have  been  determined  to 
have  end  stage  renal  disease  as  provided  in  section  226A,  and  bene- 
fits for  kidney  donors  as  provided  in  subsection  (d)  of  this  section. 
Notwithstanding  any  other  provision  of  this  title,  the  type,  dura- 
tion, and  scope  of  the  benefit  provided  by  parts  A  and  B  with  re- 
spect to  individuals  who  have  been  determined  to  have  end  stage 
renal  disease  and  who  are  entitled  to  such  benefits  without  regard 
to  section  226A  shall  in  no  case  be  less  than  the  type,  duration,  and 
scope  of  the  benefits  so  provided  for  individuals  entitled  to  such 
benefits  solely  by  reason  of  that  section. 

(b)(1)  *  *  * 

******* 

(7)  The  Secretary  shall  provide  by  regulation  for  a  method  (or 
methods)  for  determining  prospectively  the  amounts  of  payments  to 
be  made  for  dialysis  services  furnished  by  providers  of  service  and 
renal  dialysis  facilities  to  individuals  in  a  facility  and  to  such  indi- 
viduals at  home.  Such  method  (or  methods)  shall  provide  for  the 
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prospective  determination  of  a  rate  (or  rates)  for  each  mode  of  care 
based  on  a  single  composite  weighted  formula  (which  takes  into  ac- 
count the  mix  of  patients  who  receive  dialysis  services  at  a  facility 
or  at  home  and  the  relative  costs  of  providing  such  services  in  such 
settings)  for  hospital-based  facilities  and  such  a  single  composite 
weighted  formula  for  other  renal  dialysis  facilities,  or  based  on 
such  other  method  or  combination  of  methods  which  differentiate 
between  hospital-based  facilities  and  other  renal  dialysis  facilities 
and  which  the  Secretary  determines,  after  detailed  analysis,  will 
more  effectively  encourage  the  more  efficient  delivery  of  dialysis 
services  and  will  provide  greater  incentives  for  increased  use  of 
home  dialysis  then  through  the  single  composite  weighted  formu- 
las. Each  application  for  such  an  exception  shall  be  deemed  to  be 
approved  unless  the  Secretary  disapproves  it  by  not  later  than  1^5 
working  days  after  the  date  the  application  is  filed.  The  Secretary 
shall  provide  for  such  exceptions  to  such  methods  as  may  be  war- 
ranted by  unusual  circumstances  (including  the  special  circum- 
stances of  sole  facilities  located  in  isolated,  rural  area  and  of  pedi- 
atric facilities).  The  Secretary  may  provide  that  such  method  will 
serve  in  lieu  of  any  target  reimbursement  rate  that  would  other- 
wise be  established  under  paragraph  (6).  The  Secretary  shall  reduce 
the  amount  of  each  composite  rate  payment  under  this  paragraph 
for  each  treatment  by  50  cents  and  provide  for  payment  of  such 
amount  to  the  network  administrative  organization  (designated 
under  subsection  (c)(1)(A)  for  the  network  area  in  which  the  treat- 
ment is  provided)  for  the  network  area  in  which  the  treatment  is 
provided)  for  its  necessary  and  proper  administrative  costs  incurred 
in  carry  out  its  responsibilities  under  subsection  (c)(2). 

******* 

[(c)(1)(A)  For  the  purpose  of  assuring  effective  and  efficient  ad- 
ministration of  the  benefits  provided  under  this  section,  the  Secre- 
tary shall  establish,  in  accordance  with  such  criteria  as  he  finds  ap- 
propriate, renal  disease  network  areas,  such  network  organization 
(including  a  coordinating  council,  and  executive  committee  of  such 
council,  and  a  medical  review  board,  for  each  network  area)  as  he 
finds  necessary  to  accomplish  such  purpose,  and  a  national  end 
stage  renal  disease  medical  information  system.  The  Secretary  may 
by  regulations  provide  for  such  coordination  of  network  planning 
and  quality  assurance  activities  and  such  exchange  of  data  and  in- 
formation among  agencies  with  responsibilities  for  health  planning 
and  quality  assurance  activities  under  Federal  law  as  is  consistent 
with  the  economical  and  efficient  administration  of  this  section  and 
with  the  responsibilities  established  for  network  organizations 
under  this  section.] 

(c)(l)(A)(i)  For  the  purpose  of  assuring  effective  and  efficient  ad- 
ministration of  the  benefits  provided  under  this  section,  the  Secre- 
tary shall,  in  accordance  with  such  criteria  as  he  finds  necessary  to 
assure  the  performance  of  the  responsibilities  and  functions  speci- 
fied in  paragraph  (2) — 

(I)  establish  at  least  17  end  stage  renal  disease  network  areas, 
and 

(II)  for  each  such  area,  designate  a  network  administrative 
organization  which,  in  accordance  with  regulations  of  the  Sec- 
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retary,  shall  establish  a  network  council  of  renal  dialysis  and 
transplant  facilities  located  in  the  area,  and  a  medical  review 
board,  which  has  a  membership  including  physicians,  nurses, 
and  social  workers  engaged  in  treatment  relating  to  end  stage 
renal  disease. 

The  Secretary  shall  publish  in  the  Federal  Register  a  description  of 
the  geographic  area  that  he  determines,  after  consultation  with  ap- 
propriate professional  and  patient  organizations,  constitutes  each 
network  area  and  the  criteria  on  the  basis  of  which  such  determina- 
tion is  made. 

(iiXD  In  order  to  determine  whether  the  Secretary  should  enter 
into,  continue,  or  terminate  an  agreement  with  a  network  adminis- 
trative organization  designated  for  an  area  established  under  clause 
(i),  the  Secretary  shall  develop  and  publish  in  the  Federal  Register 
standards,  criteria,  and  procedures  to  evaluate  an  applicant  organi- 
zation 's  capabilities  to  perform  (and,  in  the  case  of  an  organization 
with  which  such  an  agreement  is  in  effect,  actual  performance  of) 
the  responsibilities  described  in  paragraph  (2). 

(II)  An  agreement  with  a  network  administrative  organization 
may  be  terminated  by  the  Secretary  only  if  he  finds,  after  applying 
such  standards  and  criteria,  that  the  organization  has  failed  to  per- 
form its  prescribed  responsibilities  effectively  and  efficiently.  If  such 
an  agreement  is  to  be  terminated,  the  Secretary  shall  solicit  appli- 
cants for  such  an  agreement  in  accordance  with  provisions  of  law 
relating  to  competitive  bidding  so  as  to  provide  an  orderly  transi- 
tion. 

[(B)  At  least  one  patient  representative  shall  serve  as  a  member 
of  each  coordinating  council  and  executive  committee.] 

(B)  At  least  one  patient  representative  shall  serve  as  a  member  of 
each  network  council  and  each  medical  review  board. 

******* 

(2)  the  network  organizations  of  each  network  shall  be  responsi- 
ble, in  addition  to  such  other  duties  and  functions  as  may  be  pre- 
scribed by  the  Secretary,  for— 

(A)  encouraging,  consistent  with  sound  medical  practice,  the 
use  of  those  treatment  settings  most  compatible  with  the  suc- 
cessful rehabilitation  of  the  patient  and  the  participation  of  pa- 
tients, providers  of  services,  and  renal  disease  facilities  in  voca- 
tional rehabilitation  programs; 

(B)  developing  criteria  and  standards  relating  to  the  quality 
and  appropriateness  of  patient  care;  and  network  goals  with 
respect  to  the  placement  of  patients  in  self-care  settings  and 
undergoing  or  preparing  for  transplantation  and  with  respect 
to  working  with  patients,  facilities,  and  providers  in  encourag- 
ing participation  in  vocational  rehabilitation  programs; 

(C)  evaluating  the  procedure  by  which  facilities  and  provid- 
ers in  the  network  assess  the  appropriateness  of  patients  for 
proposed  treatment  modalities; 

(D)  implementing  a  procedure  for  evaluating  and  resolving 
patient  grievances; 

(E)  conducting  on-site  reviews  of  facilities  and  providers  as 
necessary  (as  determined  by  a  medical  review  board),  utilizing 
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standards  of  care  established  by  the  network  organization  to 
assure  proper  medical  care; 

(F)  collecting,  validating,  and  analyzing  such  data  as  are  nec- 
essary to  prepare  the  reports  required  by  subparagraph  (H)  and 
subsection  (g)  and  to  assure  the  maintenance  of  the  registry  es- 
tablished under  paragraph  (7): 

[(D)]  (try^  identifying  facilities  and  providers  that  are  not  co- 
operating toward  meeting  network  goals  and  assisting  such  fa- 
cilities and  providers  in  developing  appropriate  plans  for  cor- 
rection and  reporting  to  the  Secretary  on  facilities  and  provid- 
ers that  are  not  providing  appropriate  medical  care;  and 

[(E)]  (H)  submitting  an  annual  report  to  the  Secretary  on 
July  1  of  each  year  which  shall  include  a  full  statement  of  the 
network's  goals,  data  on  the  network's  performance  in  meeting 
its  goals  (including  data  on  the  comparative  performance  of  fa- 
cilities and  providers  with  respect  to  the  identification  and 
placement  of  suitable  candidates  in  self-care  settings  and 
transplantation  and  encouraging  participation  in  vocational  re- 
habilitation programs),  identification  of  those  facilities  that 
have  consistently  failed  to  cooperate  with  network  goals,  and 
recommendations  with  respect  to  the  need  for  additional  or  al- 
ternative services  or  facilities  in  the  network  in  order  to  meet 
the  network  goals,  including  self  dialysis  training,  transplanta- 
tion, and  organ  procurement  facilities. 
(3)  Where  the  Secretary  determines,  on  the  basis  of  the  data  con- 
tained in  the  network's  annual  report  and  such  other  relevant  data 
as  may  be  available  to  him,  that  a  facility  or  provider  has  consist- 
ently failed  to  cooperate  with  network  plans  and  goals  or  to  follow 
the  recommendations  of  the  medical  review  board  he  may  terminate 
or  withhold  certification  of  such  facility  or  provider  (for  purposes  of 
payment  for  services  furnished  to  individuals  with  end  stage  renal 
disease)  until  he  determines  that  such  provider  or  facility  is 
making  reasonable  and  appropriate  efforts  to  cooperate  with  net- 
work's plans  and  goals.  If  the  Secretary  determines  that  the  facili- 
ty's or  provider's  failure  to  cooperate  with  network  plans  and  goals 
does  not  jeopardize  patient  health  or  safety  or  justify  termination 
of  certification,  he  may  instead,  after  reasonable  notice  to  the  pro- 
vider or  facility  and  to  the  public,  impose  such  other  sanctions  as 
he  determines  to  be  appropriate,  which  sanctions  may  include 
denial  of  reimbursement  with  respect  to  some  or  all  patients  admit- 
ted to  the  facility  after  the  date  of  notice  to  the  facility  or  provider, 
and  graduated  reduction  in  reimbursement  for  all  patients. 

******* 

(6)  It  is  the  intent  of  the  Congress  that  the  maximum  practical 
number  of  patients  who  are  medically,  socially,  and  psychologically 
suitable  candidates  for  home  dialysis  or  transplantation  should  be 
so  treated  and  that  the  maximum  practical  number  of  patients  who 
are  suitable  candidates  for  vocational  rehabilitation  services  be 
given  access  to  such  services  and  encouraged  to  return  to  gainful 
employment  The  Secretary  shall  consult  with  appropriate  profes- 
sional and  network  organizations  and  consider  available  evidence 
relating  to  developments  in  research,  treatment  methods,  and  tech- 
nology for  home  dialysis  and  transplantation.  The  Secretary  shall 
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periodically  submit  to  the  Congress  such  legislative  recommenda- 
tions as  the  Secretary  finds  warranted  on  the  basis  of  such  consul- 
tation and  evidence  to  further  the  national  objective  of  maximizing 
the  use  of  home  dialysis  and  transplantation  consistent  with  good 
medical  practice. 

(7)  The  Secretary  shall  establish  a  national  end  stage  renal  dis- 
ease registry  the  purpose  of  which  shall  be  to  assemble  and  analyze 
the  data  reported  by  network  organizations,  transplant  centers,  and 
other  sources  on  all  end  stage  renal  disease  patients  in  a  manner 
that  will  permit — 

(A)  the  preparation  of  the  annual  report  to  the  Congress  re- 
quired under  subsection  (g); 

(B)  an  identification  of  the  economic  impact,  cost-effective- 
ness, and  medical  efficacy  of  alternative  modalities  of  treat- 
ment; 

(C)  an  evaluation  with  respect  to  the  most  appropriate  alloca- 
tion of  resources  for  the  treatment  and  research  into  the  cause 
of  end  stage  renal  disease; 

(D)  the  determination  of  patient  mortality  and  morbidity 
rates,  and  trends  in  such  rates,  and  other  indices  of  quality  of 
care;  and 

(E)  such  other  analyses  relating  to  the  treatment  and  manage- 
ment of  end  stage  renal  disease  as  will  assist  the  Congress  in 
evaluating  the  end  stage  renal  disease  program  under  this  sec- 
tion. 

The  Secretary  shall  provide  for  such  coordination  of  data  collection 
activities,  and  such  consolidation  of  existing  end  stage  renal  disease 
data  systems,  as  is  necessary  to  achieve  the  purpose  of  such  registry, 
shall  determine  the  appropriate  location  of  the  registry,  and  shall 
provide  for  the  appointment  of  a  professional  advisory  group  to 
assist  the  Secretary  in  the  formulation  of  policies  and  procedures 
relevant  to  the  management  of  such  registry. 

*  *'^*  *  *  *  * 

(f)(1)  *  *  * 

******* 

[(7)  The  Secretary  shall  conduct  a  study  of  the  medical  appropri- 
ateness and  safety  of  cleaning  and  reusing  dialysis  filters  by  home 
dialysis  patients.  In  such  cases  in  which  the  Secretary  determines 
that  such  home  cleaning  and  reuse  of  filters  is  a  medically  sound 
procedure,  the  Secretary  shall  conduct  experiments  to  evaluate 
such  home  cleaning  and  reuse  as  a  method  of  reducing  the  costs  of 
the  end  stage  renal  disease  program.] 

(7)(A)  The  Secretary  shall  establish  protocols  on  standards  and 
conditions  for  the  reuse  of  dialyzer  filters  for  those  facilities  and 
providers  which  voluntarily  elect  to  reuse  such  filters. 

(B)  The  Secretary  shall  study  and  review  the  appropriateness  of 
establishing  protocols  on  standards  and  conditions  for  the  reuse 
(where  appropriate)  of  other  dialysis  supplies  (such  as  blood  lines, 
transducer  filters,  and  dialyzer  caps).  If  the  Secretary  determines 
that  the  establishment  of  such  a  protocol  with  respect  to  such  a  di- 
alysis supply  is  appropriate,  the  Secretary  may  establish  such  a  pro- 
tocol. 
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(C)  If  a  renal  disease  facility  fails  to  follow  a  protocol  established 
under  this  paragraph  in  the  reuse  of  a  dialyzer  filter  or  other  dialy- 
sis supply,  the  facility  shall  be  subject  to  such  a  penalty  as  the  Sec- 
retary may  establish. 

******* 

PAYMENT  TO  HOSPITALS  FOR  INPATIENT  HOSPITAL  SERVICES 

Sec.  1886.  (a)(l)(AXi)  *  *  * 

******* 

(4)  For  purposes  of  this  section,  the  term  ''operating  costs  of  inpa- 
tient hospital  services"  includes  all  routine  operating  costs,  ancil- 
lary service  operating  costs,  and  special  care  unit  operating  costs 
with  respect  to  inpatient  hospital  services  as  such  costs  are  deter- 
mined on  an  average  per  admission  or  per  discharge  basis  (as  deter- 
mined by  the  Secretary).  Such  term  does  not  include  costs  of  ap- 
proved educational  activities,  [costs  of  anesthesia  services  provided 
by  a  certified  registered  nurse  anesthetist,]  a  return  on  equity  cap- 
ital; or,  with  respect  to  costs  incurred  in  cost  reporting  periods  be- 
ginning prior  to  October  1,  1986,  other  capital-related  costs,  as  de- 
fined by  the  Secretary. 

******* 

(dXlXA)  *  *  * 

*  *  *  *  *  *  * 

(5)  (AXi)  *  *  * 

******* 

[(E)  The  Secretary  shall  provide  for  an  additional  payment 
amount  for  any  subsection  (d)  hospital  equal  to  the  reasonable  costs 
incurred  by  such  hospital  for  anesthesia  services  provided  by  a  cer- 
tified registered  nurse  anesthetist.  Payment  under  this  subpara- 
graph shall  be  the  only  payment  made  to  such  hospital  with  re- 
spect to  such  services.] 

******* 

(h)  Payments  for  Direct  Graduate  Medical  Education 
Costs.— 

Q-j    *      *  * 

******* 

(4)  Determination  of  full-time-equivalent  resi- 
dents.— 

(A)  Rules. — The  Secretary  shall  establish  rules  consist- 
ent with  this  paragraph  for  the  computation  of  the 
number  of  full-time-equivalent  residents  in  an  approved 
medical  residency  training  program. 

(B)  Adjustment  for  part- year  or  part-time  resi- 
dents.— Such  rules  shall  take  into  account  individuals  who 
serve  as  residents  for  only  a  portion  of  a  period  with  a  hos- 
pital or  simultaneously  with  more  than  one  hospital. 

(C)  Weighting  factors  for  certain  residents. — Subject 
to  subparagraph  (E),  such  rules  shall  provide,  in  calculat- 
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ing  the  number  of  full-time-equivalent  residents  in  an  ap- 
proved residency  program — 

(i)  before  July  1,  1986,  for  each  resident  the  weight- 
ing factor  is  1.00, 

(ii)  on  or  after  July  1,  1986,  for  a  resident  who  is  in 
the  resident's  initial  residency  period  (as  defined  in 
paragraph  (5)(F)),  the  weighting  factor  is  1.00, 

(iii)  on  or  after  July  1,  1986,  and  before  July  1,  1987, 
for  a  resident  who  is  not  in  the  resident's  initial  resi- 
dency period  (as  defined  in  paragraph  (5)(F)),  the 
weighting  factor  is  .75,  and 

(iv)  on  or  after  July  1,  1987,  for  a  resident  who  is  not 
in  the  resident's  initial  residency  period  (as  defined  in 
paragraph  (5)(F)),  the  weighting  factor  is  .50. 

(D)  Counting  time  spent  in  outpatient  settings. — 
Such  rules  shall  provide  that  only  time  spent  in  activities 
relating  to  patient  care  shall  be  counted  and  that  all  the 
time  so  spent  by  a  resident  under  an  approved  medical  resi- 
dency training  program  shall  be  counted  towards  the  deter- 
mination of  full-time  equivalency,  without  regard  to  the 
setting  in  which  the  activities  are  performed,  if  the  hospital 
incurs  costs  for  the  training  program  in  that  setting. 

(E)  Foreign  medical  graduates  required  to  pass 

FMGEMS  examination. — 

(i)  *  *  * 

*  «  4:  4:  4:  «  * 

(ii)  Transition  for  current  fmgs.— On  or  after 
July  1,  1986,  but  before  July  1,  1987,  in  the  case  of  a 
foreign  medical  graduate  who — 

(I)  has  served  as  a  resident  before  July  1,  1986, 
and  is  serving  as  a  resident  after  that  date,  but 

(II)  has  not  passed  the  FMGEMS  examination  or 
a  previous  examination  of  the  Educational  Com- 
mission for  Foreign  Medical  Graduates  before 
July  1,  1986, 

the  individual  shall  be  counted  as  a  resident  at  a  rate 
equal  to  one-half  of  the  rate  at  which  the  individual 
would  otherwise  be  counted. 
(5)  Definitions  and  special  rules. — As  used  in  this  subsec- 
tion: 

(A)  *  *  * 

*  *  *  *  *  *  * 

(F)  Initial  residency  period. — The  term  "initial  residen- 
cy period"  means  the  period  of  board  eligibility  plus  one 
year,  except  that — 

(i)  except  as  provided  in  clause  (ii),  in  no  case  shall 
the  initial  period  of  residency  exceed  an  aggregate 
period  of  formal  training  of  more  than  [five]  four 
years  for  any  individual,  and 
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TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL  ASSISTANCE 

PROGRAMS 

******* 

STATE  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must — 
(1)  *  *  * 

******* 
(9)  provide — 

(A)  that  the  State  health  agency,  or  other  appropriate 
State  medical  agency  (whichever  is  utilized  by  the  Secre- 
tary for  the  purpose  specified  in  the  first  sentence  of  sec- 
tion 1864(a)),  shall  be  responsible  for  establishing  and 
maintaining  health  standards  for  private  or  public  institu- 
tions in  which  recipients  of  medical  assistance  under  the 
plan  may  receive  care  or  services, 

(B)  for  the  establishment  or  designation  of  a  State  au- 
thority or  authorities  which  shall  be  responsible  for  estab- 
lishing and  maintaining  standards,  other  than  those  relat- 
ing to  health  for  such  institutions,  and 

(C)  that  any  laboratory  services  paid  for  under  such  plan 
must  be  provided  by  a  laboratory  which  meets  the  applica- 
ble requirements  of  section  1861(e)(9)  or  paragraphs  [(11) 
and  (12)]  (12)  and  (13)  of  section  1861(s),  or,  in  the  case  of 
a  laboratory  which  is  in  a  rural  health  clinic,  of  section 
1861(aa)(2)(G); 

******* 
penalties 

Sec.  1909.  (a)  Whoever— 

******* 
(b)(1)  *  *  * 

******* 

(3)  Paragraphs  (1)  and  (2)  shall  not  apply  to — 

(A)  a  discount  or  other  reduction  in  price  obtained  by  a  pro- 
vider of  services  or  other  entity  under  this  title  if  the  reduction 
in  price  is  properly  disclosed  and  appropriately  reflected  in  the 
costs  claimed  or  charges  made  by  the  provider  or  entity  under 
this  title;  [and] 

(B)  any  amount  paid  by  an  employer  to  an  employee  (who 
has  a  bona  fide  employment  relationship  with  such  employer) 
for  employment  in  the  provision  of  covered  items  or  service  [.] 
;  and 

(C)  any  amount  paid  by  a  vendor  of  goods  or  services  to  a 
person  authorized  to  act  as  a  purchasing  agent  for  a  group  of 
individuals  or  entities  who  are  reimbursed  under  this  title  if— 

(i)  the  person  has  a  written  contract  with  each  such 
vendor  and  each  such  individual  or  entity  which  specifies 
the  amount  to  be  paid  the  person,  which  amount  may  be  a 
fixed  amount  or  a  fixed  percentage  (not  to  exceed  3  percent) 
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of  the  value  of  the  purchases  made  by  each  such  individual 
or  entity  under  the  contract,  and 

(ii)  the  person  discloses  to  each  such  individual  or  entity 
the  amount  received  from  each  such  vendor  with  respect  to 
purchases  made  by  or  on  behalf  of  the  individual  or  entity. 

******* 

PROVISIONS  RESPECTING  INAPPLICABILITY  AND  WAIVER  OF  CERTAIN 
REQUIREMENTS  OF  THIS  TITLE 

Sec.  1915.  (a)  A  State  shall  not  be  deemed  to  be  out  of  compliance 
with  the  requirements  of  paragraphs  (1),  (10),  or  (23)  of  section 
1902(a)  solely  by  reason  of  the  fact  that  the  State  (or  any  political 
subdivision  thereof)-— 

(1)  has  entered  into — 

(A)  a  contract  with  an  organization  which  has  agreed  to 
provide  care  and  services  in  addition  to  those  offered 
under  the  State  plan  to  individuals  eligible  for  medical  as- 
sistance who  reside  in  the  geographic  area  served  by  such 
organization  and  who  elect  to  obtain  such  care  and  serv- 
ices from  such  organization,  or  by  reason  of  the  fact  that 
the  plan  provides  for  payment  for  rural  health  clinic  serv- 
ices only  if  those  services  are  provided  by  a  rural  health 
clinic;  or 

(B)  arrangements  through  a  competitive  bidding  process 
r    or  otherwise  for  the  purchase  of  laboratory  services  re- 
ferred to  in  section  1905(a)(3)  or  medical  devices  if  the  Sec- 
retary has  found  that — 

(i)  adequate  services  or  devices  will  be  available 
under  such  arrangements,  and 

(ii)  any  such  laboratory  services  will  be  provided 
only  through  laboratories— 

(I)  which  meet  the  applicable  requirements  of 
section  1861(e)(9)  or  paragraphs  [(11)  and  (12)] 
(12)  and  (13)  of  section  1861(s),  and  such  additional 
requirements  as  the  Secretary  may  require,  and 

(II)  no  more  than  75  percent  of  whose  charges 
for  such  services  are  for  services  provided  to  indi- 
viduals who  are  entitled  to  benefits  under  this 
title  or  under  part  A  or  part  B  of  title  XVIII;  or 

*  *  *  *  *  *  * 


Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985 
******* 


TITLE  IX— MEDICARE,  MEDICAID,  AND  MATERNAL  AND 
CHILD  HEALTH  PROGRAMS 
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Subtitle  A— Medicare 

Part  1 — Provisions  Relating  to  Part  A  of  Medicare 
******* 

Subpart  B — Miscellaneous  Provisions 

*  *  *  *  *  *  4: 

SEC.  9127.  ADDITIONAL  MEMBERS  OF  PROSPECTIVE  PAYMENT  ASSESS- 
MENT COMMISSION. 

(a)  Expansion  of  Membership. — Section  1886(e)(6)(A)  of  the 
Social  Security  Act  (42  U.S.C.  1395ww(e)(6)(A))  is  amended  by  strik- 
ing out  ''15  individuals"  and  inserting  in  lieu  thereof  "17  individ- 
uals". 

(b)  Appointments. — The  Director  of  the  Congressional  Office  of 
Technology  Assessment  shall  appoint  the  two  additional  members 
of  the  Prospective  Payment  Assessment  Commission,  as  required 
by  the  amendment  made  by  subsection  (a),  no  later  than  60  days 
after  the  date  of  the  enactment  of  this  Act,  for  terms  of  three 
years,  except  that  the  Director  may  provide  initially  for  such  terms 
as  will  insure  that  (on  a  continuing  basis)  the  terms  of  no  more 
than  eight  members  will  expire  in  any  one  year. 

******* 

Part  2— Provisions  Relating  to  Parts  A  and  B  of  Medicare 

Subpart  A — Payment-Related  Provisions 

******* 

SEC.  9202.  PAYMENTS  TO  HOSPITALS  FOR  DIRECT  COSTS  OF  MEDICAL 
EDUCATION. 

(a)  *  *  * 

******* 

(j)  Special  Treatment  of  States  Formerly  Under  Waiver. — In 
the  case  of  a  hospital  in  a  State  that  has  had  a  waiver  approved 
under  section  1886(c)  of  the  Social  Security  Act  or  section  J^02  of  the 
Social  Security  Amendments  of  1967  for  cost  reporting  periods  be- 
ginning on  or  after  January  1,  1986,  if  the  waiver  is  terminated — 

(1)  the  Secretary  of  Health  and  Human  Services  shall  permit 
the  hospital  to  change  the  method  by  which  it  allocates  admin- 
istrative and  general  costs  to  the  direct  medical  education  cost 
centers  to  the  method  specified  in  the  medicare  cost  report; 

(2)  the  Secretary  may  make  appropriate  adjustments  in  the 
regional  adjustment  DRG  prospective  payment  rate  (for  the 
region  in  which  the  State  is  located),  based  on  the  assumption 
that  all  teaching  hospitals  in  the  State  use  the  medicare  cost 
report;  and 

(3)  the  Secretary  shall  adjust  the  hospital-specific  portion  of 
payment  under  section  1886(d)  of  such  Act  for  any  such  hospi- 
tal that  actually  chooses  to  use  the  medicare  cost  report. 
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The  Secretary  shall  implement  this  subsection  based  on  the  best 
available  data. 

******* 

Subpart  B — Other  Provisions 


SEC.  9221.  CONTINUATION  OF  "ACCESS:  MEDICARE"  DEMONSTRATION 
PROJECT. 

(a)  Approval  of  Application. — The  Secretary  of  Health  and 
Human  Services  shall  approve  any  application  for  a  waiver  of  any 
requirement  of  titles  XVIII  and  XIX  of  the  Social  Security  Act  nec- 
essary to  provide  for  the  continuation,  through  [September  30, 
1986]  July  31,  1987,  of  the  "Access:  Medicare"  demonstration 
project  carried  out  pursuant  to  section  222  of  the  Social  Security 
Amendments  of  1972  and  section  402(a)  of  the  Social  Security 
Amendments  of  1967  by  Monroe  County  Long  Term  Care  Program, 
Inc. 

(b)  Terms  and  Conditions. — The  Secretary's  approval  of  an  ap- 
plication (or  renewal  of  an  application)  under  subsection  (a)  shall 
be  on  the  same  terms  and  conditions  as  applied  to  the  demonstra- 
tion project  as  in  effect  on  August  31,  1985. 

Part  3 —  Provisions  Relating  to  Part  B  of  Medicare 

Subpart  A — Payment-Related  Provisions 

SEC.  9301.  MEDICARE  PHYSICIAN  PAYMENT  PROVISIONS. 

(a)  *  * 

******* 

(c)  Incentives  for  Participating  Physician  Program — 

(1)  *  *  * 

******* 

(5)  Effective  date.— Section  [1842(b)(7)l  1842(h)(7)  of  the 
Social  Security  Act,  as  added  by  paragraph  (4)  of  this  subsec- 
tion, shall  apply  to  explanations  of  benefits  provided  on  or 
after  such  date  (not  later  than  October  1,  1986)  as  the  Secre- 
tary of  Health  and  Human  Services  shall  specify. 

*  *  *  *  *  *  « 

TITLE  V— MATERNAL  AND  CHILD  HEALTH  SERVICES 
BLOCK  GRANT 

AUTHORIZATION  OF  APPROPRIATIONS 

Sec  501.  (a)  For  the  purpose  of  enabling  each  State — 
(1)  *  *  * 

******* 

and  for  the  purpose  of  enabling  the  Secretary  to  provide  for  special 
projects  of  regional  and  national  significance,  research,  and  train- 
ing with  respect  to  maternal  and  child  health  and  children  with 
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special  health  care  needs,  for  genetic  disease  testing,  counseling, 
and  information  development  and  dissemination  programs,  and  for 
grants  relating  to  hemophilia  (without  regard  to  age),  there  are  au- 
thorized to  be  appropriated  [$478,000,000  for  fiscal  year  1984] 
$553,000,000  for  fiscal  year  1987,  $557,000,000  for  fiscal  year  1988, 
and  $561,000,000  for  fiscal  year  1989  and  each  fiscal  year  thereaf- 
ter. 

*  *  *  «  «  «  * 

ALLOTMENTS  TO  STATES  AND  FEDERAL  SET-ASIDE 

Sec.  502.  {d^{X)(A)  Of  the  amount  appropriated  under  section 
501(a),  the  Secretary  shall  retain  an  amount  equal  to  15  percent 
thereof  in  the  case  of  fiscal  year  1982,  and  an  amount  equal  to  not 
less  than  10,  nor  more  than  15,  percent  thereof  in  the  case  of  each 
fiscal  year  thereafter,  for  the  purpose  of  carrying  out  (through 
grants,  contracts,  or  otherwise)  special  projects  of  regional  and  na- 
tional significance,  training,  and  research  and  for  the  funding  of 
genetic  disease  testing,  counseling,  and  information  development 
and  dissemination  programs  and  of  comprehensive  hemophilia  di- 
agnostic and  treatment  centers.  The  authority  of  the  Secretary  to 
enter  into  any  contracts  under  this  title  is  effective  for  any  fiscal 
year  only  to  such  extent  or  in  such  amounts  as  are  provided  in  ap- 
propriations Acts. 

(B)  Of  the  amount  appropriated  under  section  501(a),  the  Secretary 
shall  also  retain  $7,000,000  in  fiscal  year  1987,  $7,500,000  in  fiscal 
year  1988,  and  $8,000,000  in  fiscal  year  1989  for  the  purpose  of  car- 
rying out  (through  grants,  contracts,  or  otherwise)  projects  for  the 
screening  of  newborns  for  sickle-cell  anemia  and  other  genetic  disor- 
ders. 

******* 

TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL  ASSISTANCE 

PROGRAMS 

******* 

state  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must — 
(1)  *  *  * 

******* 
(10)  provide — 

(A)  for  making  medical  assistance  available,  including  at 
least  the  care  and  services  listed  in  paragraphs  (1)  through 
(5)  and  (17)  of  section  1905(a),  to— 

(i)  all  individuals — 

*  *  * 

(II)  with  respect  to  whom  supplemental  security 
income  benefits  are  being  paid  under  title  XVI 

or  who  are  qualified  severely  impaired  individ- 
uals (as  defined  in  section  1905(2)),  or 
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(ii)  at  the  option  of  the  State,  to  any  group  or  groups 
of  individuals  described  in  section  1905(a)  (or,  in  the 
case  of  individuals  described  in  section  1905(a)(i),  to 
any  reasonable  categories  of  such  individuals)  who  are 
not  individuals  described  in  clause  (i)  of  this  subpara- 
graph but — 
(I)  *  *  * 

(VII)  who  would  be  eligible  under  the  State  plan 
under  this  title  if  they  were  in  a  medical  institu- 
tion, who  are  terminally  ill,  and  who  will  receive 
hospice  care  pursuant  to  a  voluntary  election  de- 
scribed in  section  1905(o)  [,  or]; 

(VII)  who  is  a  child  described  in  section 
1905(a)(i)— 

(aa)  for  whom  there  is  in  effect  an  adoption 
assistance  agreement  (other  than  an  agree- 
ment under  part  E  of  title  IV)  between  the 
State  and  an  adoptive  parent  or  parents, 

(bb)  who  the  State  agency  responsible  for 
adoption  assistance  has  determined  cannot  be 
placed  with  adoptive  parents  without  medical 
assistance  because  such  child  has  special 
needs  for  medical  or  rehabilitative  care,  and 

(cc)  who  was  eligible  for  medical  assistance 
under  the  State  plan  prior  to  the  adoption  as- 
sistance agreement  being  entered  into,  or  who 
would  have  been  eligible  for  medical  assist- 
ance at  such  time  if  the  eligibility  standards 
and  methodologies  of  the  State's  foster  care 
program  under  part  E  of  title  IV  were  applied 
rather  than  the  eligibility  standards  and 
methodologies  of  the  State's  aid  to  families 
with  dependent  children  program  under  part 
A  of  title  IV; 

(IX)  subject  to  subsection  (1X4),  u)ho  are  de- 
scribed in  subsection  (l)(l),  or 

(X)  subject  to  subsection  (m)(3),  who  are  de- 
scribed in  subsection  (m)(l); 

******* 

(C)  that  if  medical  assistance  is  included  for  any  group  of 
individuals  described  in  section  1905(a)  who  were  not  de- 
scribed in  subparagraph  (A)  or  (E),  then — 
(i)  *  *  * 

******* 

(iv)  if  such  medical  assistance  includes  services  in  in- 
stitutions for  mental  diseases  or  intermediate  care  fa- 
cility services  for  the  mentally  retarded  (or  both)  for 
any  such  group,  it  also  must  include  for  all  groups  cov- 
ered at  least  the  care  and  services  listed  in  paragraphs 
(1)  through  (5)  and  (17)  of  section  1905(a)  or  the  care 
and  services  listed  in  any  7  of  the  paragraphs  num- 
bered (1)  through  [(18)]  (19)  of  such  section;  [and] 
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(D)  for  the  inclusion  of  home  health  services  for  any  in- 
dividual who,  under  the  State  plan,  is  entitled  to  skilled 
nursing  facility  services;  and 

(E)  at  the  option  of  a  State  but  subject  to  subsection 
(m)(3),  for  making  medical  assistance  available  for  medi- 
care cost-sharing  (as  defined  in  section  1905(p)(3))  for  quali- 
fied medicare  beneficiaries  described  in  section  1905(p)(l); 

except  that  (I)  the  making  available  of  the  services  described  in 
paragraph  (4),  (14),  or  (16)  of  section  1905(a)  to  individuals 
meeting  the  age  requirements  prescribed  therein  shall  not,  by 
reason  of  this  paragraph  (10),  require  the  making  available  of 
any  such  services,  or  the  making  available  of  such  services  of 
the  same  amount,  duration,  and  scope,  to  individuals  of  any 
other  ages,  (II)  the  making  available  of  supplementary  medical 
insurance  benefits  under  part  B  of  title  XVIII  to  individuals  el- 
igible therefor  (either  pursuant  to  an  agreement  entered  into 
under  section  1843  or  by  reason  of  the  payment  of  premiums 
under  such  title  by  the  State  agency  on  behalf  of  such  individ- 
uals), or  provision  for  meeting  part  or  all  of  the  cost  of  deducti- 
bles, cost  sharing,  or  similar  charges  under  part  B  of  title 
XVIII  for  individuals  eligible  for  benefits  under  such  part, 
shall  not,  by  reason  of  this  paragraph  (10),  require  the  making 
available  of  any  such  benefits,  or  the  making  available  of  serv- 
ices of  the  same  amount,  duration,  and  scope,  to  any  other  in- 
dividuals, (III)  the  making  available  of  medical  assistance 
equal  in  amount,  duration,  and  scope  to  the  medical  assistance 
made  available  to  individuals  described  in  clause  (A)  to  any 
classification  of  individuals  approved  by  the  Secretary  with  re- 
spect to  whom  there  is  being  paid,  or  who  are  eligible,  or  would 
be  eligible  if  they  were  not  in  a  medical  institution,  to  have 
paid  with  respect  to  them,  a  State  supplementary  payment 
shall  not,  by  reason  of  this  paragraph  (10),  require  the  making 
available  of  any  such  assistance,  or  the  making  available  of 
such  assistance  of  the  same  amount,  duration,  and  scope,  to 
any  other  individuals  not  described  in  clause  fA),  (IV)  the  im- 
position of  a  deductible,  cost  sharing,  or  similar  charge  for  any 
item  or  service  furnished  to  an  individual  not  eligible  for  the 
exemption  under  section  1916(a)(2)  or  (b)(2)  shall  not  require 
the  imposition  of  a  deductible,  cost  sharing,  or  similar  charge 
for  the  same  item  or  service  furnished  to  an  individual  who  is 
eligible  for  such  exemption,  (V)  the  making  available  to  preg- 
nant women  covered  under  the  plan  of  services  relating  to 
pregnancy  (including  prenatal,  delivery,  and  postpartum  serv- 
ices) or  to  any  other  condition  which  may  complicate  pregnan- 
cy shall  not,  by  reason  of  this  paragraph  (10),  require  the 
making  available  of  such  services,  or  the  making  available  of 
such  services  of  the  same  amount,  duration,  and  scope,  to  any 
other  individuals,  provided  such  services  are  made  available  (in 
the  same  amount,  duration,  and  scope)  to  all  pregnant  women 
covered  under  the  State  plan,  [and]  (VI)  with  respect  to  the 
making  available  of  medical  assistance  for  hospice  care  to  ter- 
minally ill  individuals  who  have  made  a  voluntary  election  de- 
scribed in  section  1905(o)  to  receive  hospice  care  instead  of 
medical  assistance  for  certain  other  services,  such  assistance 
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may  not  be  made  available  in  an  amount,  duration,  or  scope 
less  than  that  provided  under  title  XVIII,  and  the  making 
available  of  such  assistance  shall  not,  by  reason  of  this  para- 
graph (10),  require  the  making  available  of  medical  assistance 
for  hospice  care  to  other  individuals  or  the  making  available  of 
medical  assistance  for  services  waived  by  such  terminally  ill 
individuals,  (VII)  the  medical  assistance  made  available  to  an 
individual  described  in  subsection  (1)(1)(A)  who  is  eligible  for 
medical  assistance  only  because  of  subparagraph  (A)(ii)(IX) 
shall  be  limited  to  medical  assistance  for  services  related  to 
pregnancy  (including  prenatal,  delivery,  and  postpartum  serv- 
ices) and  to  other  conditions  which  may  complicate  pregnancy, 
and  (VIII)  the  medical  assistance  made  available  to  a  qualified 
medicare  beneficiary  described  in  section  1905(p)(l)  shall  be  lim- 
ited to  medical  assistance  for  medicare  cost-sharing  (described 
in  section  1905(p)(3)),  subject  to  the  provisions  of  subsection  (n) 
and  section  1916(b); 
(13)  provide — 
(A)  *  *  * 

*  *  *  *  *  *  * 

(D)  for  payment  for  hospice  care  in  the  same  amounts, 
and  using  the  same  methodology,  as  used  under  part  A  of 
title  XVIII;  except  that  a  separate  rate  may  be  paid  for 
hospice  care  which  is  furnished  to  an  individual  who  is  a 
resident  of  a  skilled  nursing  facility  or  intermediate  care 
facility,  and  who  would  be  eligible  under  the  plan  for 
skilled  nursing  facility  services  or  intermediate  care  facili- 
ty services  if  he  had  not  elected  to  receive  hospice  care,  to 
take  into  account  the  room  and  board  furnished  by  such 
facility;  and 

******* 

(15)  in  the  case  of  eligible  individuals  65  years  of  age  or  older 
who  are  not  qualified  medicare  beneficiaries  (as  defined  in  sec- 
tion 1905(p)(l))  but  are  covered  by  either  or  both  of  the  insur- 
ance programs  established  by  title  XVIII,  provide  where,  under 
the  plan,  all  of  any  deductible,  cost  sharing,  or  similar  charge 
imposed  with  respect  to  such  individual  under  the  insurance 
program  established  by  such  title  is  not  met,  the  portion  there- 
of which  is  met  shall  be  determined  on  a  basis  reasonably  re- 
lated (as  determined  in  accordance  with  standards  approved  by 
the  Secretary  and  included  in  the  plan)  to  such  individual's 
income  or  his  income  and  resources; 

******* 

(17)  except  as  provided  in  subsection  (l)(3),  include  reasonable 
standards  (which  shall  be  comparable  for  all  groups  and  may, 
in  accordance  with  standards  prescribed  by  the  Secretary, 
differ  with  respect  to  income  levels,  but  only  in  the  case  of  ap- 
plicants or  recipients  of  assistance  under  the  plan  who  are  not 
receiving  aid  or  assistance  under  any  plan  of  the  State  ap- 
proved under  title  I,  X,  XIV,  or  XVI,  or  part  A  of  title  IV,  and 
with  respect  to  whom  supplemental  security  income  benefits 
are  not  being  paid  under  title  XVI,  based  on  the  variations  be- 
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tween  shelter  costs  in  urban  areas  and  in  rural  areas)  for  de- 
termining eligibility  for  and  the  extent  of  medical  assistance 
under  the  plan  which  (A)  are  consistent  with  the  objectives  of 
this  title,  (B)  provide  for  taking  into  account  only  such  income 
and  resources  as  are,  as  determined  in  accordance  with  stand- 
ards prescribed  by  the  Secretary,  available  to  the  applicant  or 
recipient  and  (in  the  case  of  any  applicant  or  recipient  who 
would,  except  for  income  and  resources,  be  eligible  for  aid  or 
assistance  in  the  form  of  money  payments  under  any  plan  of 
the  State  approved  under  title  I,  X,  XIV,  or  XVI,  or  part  A  of 
title  IV,  or  to  have  paid  with  respect  to  him  supplemental  se- 
curity income  benefits  under  title  XVI)  as  would  not  be  disre- 
garded (or  set  aside  for  future  needs)  in  determining  his  eligi- 
bility for  such  aid,  assistance,  or  benefits,  (C)  provide  for  rea- 
sonable evaluation  of  any  such  income  or  resources,  and  (D)  do 
not  take  into  account  the  financial  responsibility  of  any  indi- 
vidual or  any  applicant  or  recipient  of  assistance  under  the 
plan  unless  such  applicant  or  recipient  is  such  individual's 
spouse  or  such  individual's  child  who  is  under  age  21  or  (with 
respect  to  States  eligible  to  participate  in  the  State  program  es- 
tablished under  title  XVI),  is  blind  or  permanently  and  totally 
disabled,  or  is  blind  or  disabled  as  defined  in  section  1614  (with 
respect  to  States  which  are  not  eligible  to  participate  in  such 
program);  and  provide  for  flexibility  in  the  application  of  such 
standards  with  respect  to  income  by  taking  into  account, 
except  to  the  extent  prescribed  by  the  Secretary,  the  costs 
(whether  in  the  form  of  insurance  premiums  or  otherwise)  in- 
curred for  medical  care  or  for  any  other  type  of  remedial  care 
recognized  under  State  law; 

******* 

(30)(A)  *  *  * 

******* 

(C)  provide  a  utilization  and  quality  control  peer  review  orga- 
nization (under  part  B  of  title  XI)  or  a  private  accreditation 
body  to  conduct  (on  an  annual  basis)  an  independent,  external 
review  of  the  quality  of  services  furnished  under  each  contract 
under  section  1903(m),  with  the  results  of  such  review  made 
available  to  the  State  and,  upon  request,  to  the  Secretary,  the 
Inspector  General  in  the  Department  of  Health  and  Human 
Services,  and  the  Comptroller  General; 

******* 

The  requirement  of  clause"  (A)  of  paragraph  (37)  with  respect  to 
a  State  plan  may  be  waived  by  the  Secretary  if  he  finds  that  the 
State  has  execrised  good  faith  in  trying  to  meet  such  requirement. 
For  purposes  of  this  title,  any  child  who  meets  the  requirements  of 
paragraph  (1)  or  (2)  of  section  473(b)  shall  be  deemed  to  be  a  de- 
pendent child  as  defined  in  section  406  and  shall  be  deemed  to  be  a 
recipient  of  aid  to  families  with  dependent  children  under  part  A 
of  title  IV  in  the  State  where  such  child  resides.  Notwithstanding 
paragraph  (10)  or  any  other  provision  of  this  subsection,  nothing  in 
this  title  shall  be  construed  as  requiring  a  State  plan  to  provide 
medical  assistance  with  respect  to  an  alien  who  is  not  lawfully  ad- 
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mitted  for  permanent  residence  or  otherwise  permanently  residing  in 
the  United  States  under  color  of  law. 

(b)  The  Secretary  shall  approve  any  plan  which  fulfills  the  condi- 
tions specified  in  subsection  (a)  of  this  section,  except  that  he  shall 
not  approve  any  plan  which  imposes,  as  a  condition  of  eligibility 
for  medical  assistance  under  the  plan — 

(1)  an  age  requirement  of  more  than  65  years;  or 

(2)  any  residence  requirement  which  excludes  any  individual 
who  resides  in  the  State,  regardless  of  whether  or  not  the  resi- 
dence is  maintained  permanently  or  at  a  fixed  address;  or 

*  *  *  *  *  *      .  * 

(d)  If  a  State  contracts  with  a  utilization  and  quality  control  peer 
review  organization  having  a  contract  with  the  Secretary  under 
part  B  of  title  XI  for  the  performance  of  medical  or  utilization 
review  functions  (including  quality  review  functions  described  in 
subsection  (a)(30)(C))  required  under  this  title  of  a  State  plan  with 
respect  to  specific  services  or  providers  (or  services  or  providers  in 
a  geographic  area  of  the  State),  such  requirements  shall  be  deemed 
to  be  met  for  those  services  or  providers  (or  services  or  providers  in 
that  area)  by  delegation  to  such  organization  (or  organizations) 
under  the  contract  of  the  State's  authority  to  conduct  such  review 
activities  if  the  contract  provides  for  the  performance  of  activities 
not  inconsistent  with  part  B  of  title  XI  and  provides  for  such  assur- 
ances of  satisfactory  performance  by  such  organization  (or  organi- 
zations) as  the  Secretary  may  prescribe. 

(e)  (1)  *  *  * 

******* 

(6)  At  the  option  of  a  State,  if  a  State  plan  provides  medical  as- 
sistance for  individuals  under  subsection  (a)(10)(A)(ii)(IXX  the  plan 
may  provide  that  any  woman  described  in  such  subsection  and  sub- 
section (1)(1)(A)  shall  continue  to  be  treated  as  an  individual  de- 
scribed in  subsection  (a)(10)(A)(ii)(IX)  without  regard  to  any  change 
in  income  of  the  family  of  which  she  is  a  member  until  the  end  of 
the  60-day  period  beginning  on  the  last  date  of  her  pregnancy. 

(7)  If  a  State  plan  provides  medical  assistance  for  individuals 
under  subsection  (a)(10)(A)(ii)(IX),  in  the  case  of  an  infant  described 
in  subsection  (1)(1)(B) — 

(A)  who  is  receiving  inpatient  services  for  which  medical  as- 
sistance is  provided  on  the  date  the  infant  becomes  one  year  of 
age,  and 

(B)  who,  but  for  becoming  one  year  of  age,  would  remain  eligi- 
ble for  medical  assistance  as  under  such  subsection, 

the  infant  shall  continue  to  be  treated  as  an  individual  described  in 
subsections  (a)(10)(A)(ii)(IX)  and  (1)(1)(B)  until  the  end  of  the  stay 
for  which  the  inpatient  services  are  furnished. 

(8)  If  an  individual  is  determined  to  be  a  qualified  medicare  bene- 
ficiary (as  defined  in  section  1905(p)(l)),  such  determination  shall 
apply  to  services  furnished  after  the  end  of  the  month  in  which  the 
determination  first  occurs.  For  purposes  of  payment  to  a  State  under 
section  1903(a),  such  determination  shall  be  considered  to  be  valid 
for  an  individual  for  a  period  of  12  months,  except  that  a  State  may 
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provide  for  such  determinations  more  frequently,  but  not  more  fre- 
quently than  once  every  6  months  for  an  individual. 

(h)(1)  Nothing  in  this  title  (including  subsections  (a)(13)  and 
(a)(30)  of  this  section)  shall  be  construed  as  authorizing  the  Secre- 
tary to  limit  the  amount  of  payment  that  may  be  made  under  a 
plan  under  this  title  with  respect  to  inpatient  hospital  services, 
skilled  nursing  facility  services,  or  intermediate  care  facility  serv- 
ices, including  any  such  limitation  relating  to  the  amount  that  can 
reasonably  be  estimated  would  have  been  paid  for  such  services 
under  the  reimbursement  principles  applicable  under  title  XVIII. 

(2)  Nothing  in  this  title  (including  subsections  (a)(4)  and  (a)(30)  of 
this  section)  shall  be  construed  as  authorizing  the  Secretary  to  re- 
quire that  States  operate  second  surgical  opinion  programs  or  inpa- 
tient hospital  preadmission  review  programs. 

(j)  Notwithstanding  any  other  requirement  of  this  title,  the  Sec- 
retary may  waive  or  modify  any  requirement  of  this  title  with  re- 
spect to  the  medical  assistance  program  in  American  Samoa,  other 
than  a  waiver  of  the  Federal  medical  assistance  percentage,  the 
limitation  in  section  1108(c),  or  the  requirement  that  payment  may 
be  made  for  medical  assistance  only  with  respect  to  amounts  ex- 
pended by  American  Samoa  for  care  and  services  described  in  para- 
graphs (1)  through  [(19)]  (20)  of  section  1905(a). 

******* 

(1)  (l)  An  individual  described  in  this  paragraph  is — 

(A)  a  woman  during  pregnancy  (and  during  the  60-day  period 
beginning  on  the  last  date  of  her  pregnancy),  and 

(B)  an  infant  under  one  year  of  age  or,  in  the  case  described 
in  subsection  (e)(7),  older, 

who  is  not  described  in  subsection  (a)(10)(A)(i)  and  whose  family 
income  does  not  exceed  the  maximum  income  level  established  by 
the  State  under  paragraph  (2)  for  a  family  size  equal  to  the  size  of 
the  family  including  the  woman  or  infant.  A  State  may  not  elect, 
under  subsection  (a)(10)(A)(ii)(IX),  to  cover  only  individuals  de- 
scribed in  subparagraph  (A)  or  to  cover  only  individuals  described 
in  subparagraph  (B). 

(2) (A)  For  purposes  of  paragraph  (1)  and  subject  to  subparagraph 
(B),  the  State  shall  establish  a  maximum  income  level  which  is  a 
percentage  (not  more  than  100  percent)  of  the  nonfarm  income  offi- 
cial poverty  line  defined  by  the  Office  of  Management  and  Budget 
(and  revised  annually  in  accordance  with  section  673(2)  of  the  Om- 
nibus Budget  Reconciliation  Act  of  1981)  applicable  to  a  family  of 
the  size  involved. 

(B)  The  maximum  income  level  established  under  subparagraph 
(A)  for  a  family  may  not  be  less  than  the  payment  level  applicable 
to  a  family  of  that  size  and  with  no  income  under  the  State  plan 
approved  under  part  A  of  title  IV. 

(3)  Notwithstanding  subsection  (a)(17),  for  individuals  who  are  eli- 
gible for  medical  assistance  because  of  subsection  (a)(10)(A)(ii)(IX)  or 
coverage  under  subsection  (a)(10)(E) — 

(A)(i)  no  resource  standard  or  methodology  may  be  applied 
with  respect  to  an  individual  described  in  paragraph  (1)(A), 
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(ii)  any  resource  standard  or  methodology  which  is  applied 
with  respect  to  an  individual  described  in  paragraph  (1)(B)  may 
not  he  more  restrictive  than  the  corresonding  resource  standard 
or  methodology  which  is  applied  under  the  State  plan  under 
part  A  of  title  IV, 

(B)  the  income  standard  to  he  applied  is  the  income  standard 
established  under  paragraph  (2),  and 

(C)  family  income  shall  be  determined  in  accordance  with  the 
methodology  employed  under  the  State  plan  under  part  A  of 
title  IV  (without  regard  to  section  402(a)(18)X  and  costs  incurred 
for  medical  care  or  for  any  other  type  of  remedial  care  shall  not 
be  taken  into  account. 

Any  different  treatment  provided  under  this  paragraph  for  such  in- 
dividuals shall  not,  because  of  subsection  (a)(17),  require  or  permit 
such  treatment  for  other  individuals. 

(4)  A  State  plan  may  not  elect  the  option  of  furnishing  medical 
assistance  to  individuals  described  in  subsection  (a)(10)(A)(ii)(IX) 
unless  the  State  has  in  effect,  under  its  plan  established  under  part 
A  of  title  IV,  payment  levels  that  are  not  less  than  the  payment 
levels  in  effect  under  its  plan  on  April  17,  1986. 

(5)  Notwithstanding  subsection  (a)(17),  for  qualified  medicare 
beneficiaries  described  in  section  1905(o)(l) — 

(A)  the  income  standard  to  be  applied  is  the  income  standard 
described  in  section  1905(p)(l)(C),  and 

(B)  except  as  provided  in  section  1612(b)(4)(B)(ii),  costs  in- 
curred for  medical  care  or  for  any  other  type  of  remedial  care 
shall  not  be  taken  into  account  in  determining  income. 

Any  different  treatment  provided  under  this  paragraph  for  such  in- 
dividuals shall  not,  because  of  subsection  (a)(17),  require  or  permit 
such  treatment  for  other  individuals. 

(m)(l)  Individuals  described  in  this  paragraph  are  individuals — 

(A)  who  are  65  years  of  age  or  older  or  are  disabled  individ- 
uals (as  determined  under  section  1614(a)(3)), 

(B)  whose  income  (as  determined  under  section  1612  for  pur- 
poses of  the  supplemental  security  income  program)  does  not 
exceed  an  income  level  established  by  the  State  consistent  with 
paragraph  (2)(A),  and 

(C)  whose  resources  (as  determined  under  section  1613  for  pur- 
poses of  the  supplemental  security  income  program)  do  not 
exceed  (except  as  provided  in  paragraph  (2)(B))  the  maximum 
amount  of  resources  that  an  individual  may  have  and  obtain 
benefits  under  that  program. 

(2)(A)  The  income  level  established  under  paragraph  (1)(B)  may 
not  exceed  a  percentage  (not  more  than  100  percent)  of  the  nonfarm 
official  poverty  line  (as  defined  by  the  Office  of  Management  and 
Budget,  and  revised  annually  in  accordance  with  section  673(2)  of 
the  Omnibus  Budget  Reconciliation  Act  of  1981)  applicable  to  a 
family  of  the  size  involved. 

(B)  In  the  case  of  a  State  that  provides  medical  assistance  to  indi- 
viduals not  described  in  section  1902(a)(10)(A)  and  at  the  State's 
option,  the  State  may  use  under  paragraph  (1)(C)  such  resource  level 
(which  is  higher  than  the  level  described  in  that  paragraph)  as  may 
be  applicable  with  respect  to  individuals  described  in  paragraph 
(1)(A)  who  are  not  described  in  section  1902(a)(10)(A). 
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(3)  A  State  plan  may  not  provide  coverage  for  individuals  under 
subsection  (a)(10)(A)(ii)(X),  unless  the  plan  provides  coverage  of  some 
of  the  individuals  described  in  subsection  (l)(l). 

(4)  Notwithstanding  subsection  (a)(17),  for  individuals  described 
in  paragraph  (1)  who  are  covered  under  the  State  plan  by  virtue  of 
subsection  (a)(10)(A)(ii)(X)— 

(A)  the  income  standard  to  be  applied  is  the  income  standard 
described  in  paragraph  (1)(B),  and 

(B)  except  as  provided  in  section  1612(b)(4)(B)(ii),  costs  in- 
curred for  medical  care  or  for  any  other  type  of  remedial  care 
shall  not  be  taken  into  account  in  determining  income. 

Any  different  treatment  provided  under  this  paragraph  for  such  in- 
dividuals shall  not,  because  of  subsection  (a)(17),  require  or  permit 
such  treatment  for  other  individuals. 

(n)  In  the  case  of  medical  assistance  furnished  under  this  title  for 
medicare  cost-sharing  respecting  the  furnishing  of  a  service  or  item 
to  a  qualified  medicare  beneficiary,  the  State  plan  may  provide  pay- 
ment in  an  amount  with  respect  to  the  service  or  item  that  results  in 
the  sum  of  such  payment  amount  and  any  amount  of  payment  made 
under  title  XVIII  with  respect  to  the  service  or  item  exceeding  the 
amount  that  is  otherwise  payable  under  the  State  plan  for  the  item 
or  service  for  eligible  individuals  who  are  not  qualified  medicare 
beneficiaries. 

(o)  In  applying  subsection  (a)(17)  and  notwithstanding  any  provi- 
sion in  that  subsection  to  the  contrary,  in  determining  the  income 
and  resources  of  an  individual  who  is  in  an  institution,  the  individ- 
ual shall  not  be  considered  to  have  available  to  him  or  her  income 
or  resources  which  are  required  to  be  paid  under  court  order  for  the 
support  of  the  individual's  spouse  or  child. 

PAYMENT  TO  STATES 

Sec.  1903.  (a)  From  the  sums  appropriated  therefor,  the  Secre- 
tary (except  as  otherwise  provided  in  this  section)  shall  pay  to  each 
State  which  has  a  plan  approved  under  this  title,  for  each  quarter, 
beginning  with  the  quarter  commencing  January  1,  1966 — 

(1)  an  amount  equal  to  the  Federal  medical  assistance  per- 
centage (as  defined  in  section  1905(b),  subject  to  subsections  (g), 
(h),  and  (j)  of  this  section)  of  the  total  amount  expended  during 
such  quarter  as  medical  assistance  under  the  State  plan  (in- 
cluding expenditures  for  deductible  amounts  under  part  A  and 
premiums  under  part  B  (and,  in  the  case  of  qualified  medicare 
beneficiaries  described  in  section  1905(p)(l),  part  A)  of  title 
XVIII,  for  individuals  who  are  eligible  for  medical  assistance 
under  the  plan  and  (A)  are  receiving  aid  or  assistance  under 
any  plan  of  the  State  approved  under  title  I,  X,  XIV,  or  XVI, 
or  part  A  of  title  IV,  or  with  respect  to  whom  supplemental  se- 
curity income  benefits  are  being  paid  under  title  XVI,  or  (B) 
are  qualified  medicare  beneficiaries  described  in  section 
1905(p)(l),  or  (C)  with  respect  to  whom  there  is  being  paid  a 
State  supplementary  payment  and  are  eligible  for  medical  as- 
sistance equal  in  amount,  duration,  and  scope  to  the  medical 
assistance  made  available  to  individuals  described  in  section 
1902(a)(10)(A),  and,  except  in  the  case  of  individuals  sixty-five 
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years  of  age  or  older  and  disabled  individuals  entitled  to  hospi- 
tal insurance  benefits  under  title  XVIII  who  are  not  enrolled 
under  part  B  of  title  XVIII,  other  insurance  premiums  for 
medical  or  any  other  type  of  remedial  care  or  the  cost  thereof); 
plus 

******* 

(3)  an  amount  equal  to 

(A)  *  *  * 

******* 

(C)  75  per  centum  of  the  sums  expended  with  respect  to 
costs  incurred  during  such  quarter  (as  found  necessary  by 
the  Secretary  for  the  proper  and  efficient  administration 
of  the  State  plan)  as  are  attributable  to  the  performance  of 
medical  and  utilization  review  or  quality  review  by  a  utili- 
zation and  quality  control  peer  review  organization  under 
a  contract  entered  into  under  section  1902(d);  plus 

*  *  *  *  *  *  * 

(f)(1)  *  *  * 

******* 

(4)  The  limitations  on  payment  imposed  by  the  preceding  provi- 
sions of  this  subsection  shall  not  apply  with  respect  to  any  amount 
expended  by  a  State  as  medical  assistance  for  any  individual  de- 
scribed in  section  1902(a)(10)(A)(ii)(IX)  or  for  any  individual — 
(A)  *  *  * 

******* 

(1)  Payment  under  the  preceding  provisions  of  this  section  shall 
not  be  made — 

******* 

(7)  with  respect  to  any  amount  expended  for  clinical  diagnos- 
tic laboratory  tests  performed  by  a  physician,  independent  lab- 
oratory, or  hospital,  to  the  extent  such  amount  exceeds  the 
amount  that  would  be  recognized  under  section  1833(h)  for 
such  tests  performed  for  an  individual  enrolled  under  part  B  of 
title  XVIII  [J;  or 

(8)  for  medical  assistance  furnished  to  an  alien  who  is  not 
lawfully  admitted  for  permanent  residence  or  permanently  re- 
siding in  the  United  States  under  color  of  law. 

******* 
(m)(l)  *  *  * 

(2)  (A)  Except  as  provided  in  subparagraphs  (B),  (C),  and  (G),  no 
payment  shall  be  made  under  this  title  to  a  State  with  respect  to 
expenditures  incurred  by  it  for  payment  (determined  under  a  pre- 
paid capitation  basis  or  under  any  other  risk  basis)  for  services  pro- 
vided by  any  entity  (including  a  health  insuring  organization) 
which  is  responsible  for  the  provision  (directly  or  through  arrange- 
ments with  providers  of  services)  of  inpatient  hospital  services  and 
any  other  service  described  in  paragraph  (2),  (3),  (4),  (5),  or  (7)  of 
section  1905(a)  or  for  the  provision  of  any  three  or  more  of  the  serv- 
ices described  in  such  paragraphs  unless — 
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(i)  *  *  * 

(iii)  such  services  are  provided  for  the  benefit  of  individuals 
eligible  for  benefits  under  this  title  in  accordance  with  a  con- 
tract between  the  State  and  the  entity  under  which  prepaid 
payments  to  the  entity  are  made  on  an  actuarially  sound  basis 
and  under  which  the  Secretary  must  provide  prior  approval  for 
contracts  providing  for  expenditures  in  excess  of  $100,000\ 

******* 

(vi)  such  contract  (I)  except  as  provided  under  subparagraph 
(F),  permits  individuals  who  have  elected  under  the  plan  to 
enroll  with  the  entity  for  provision  of  such  benefits  to  termi- 
nate such  enrollment  without  cause  as  of  the  beginning  of  the 
first  calendar  month  following  a  full  calendar  month  after  the 
request  is  made  for  such  termination,  and  (II)  provides  for  noti- 
fication of  each  such  individual,  at  the  time  of  the  individual's 
enrollment,  of  such  right  to  terminate  such  enrollment;  [and] 

(vii)  such  contract  provides  that,  in  the  case  of  medically  nec- 
essary services  which  were  provided  (I)  to  an  individual  en- 
rolled with  the  entity  under  the  contract  and  entitled  to  bene- 
fits with  respect  to  such  services  under  the  State's  plan  and  (II) 
other  than  through  the  organization  because  the  services  were 
immediately  required  due  to  an  unforeseen  illness,  injury,  or 
condition,  either  the  entity  or  the  State  provides  for  reimburse- 
ment with  respect  to  these  services  and 

(viii)  such  contract  provides  for  disclosure  of  information  in 
accordance  with  section  1124  and  paragraph  (4)  of  this  subsec- 
tion. 

******* 

(F)  [in]  In  the  case  of  a  contract  with  an  entity  described  in 
subparagraph  (G)  or  with  a  qualified  health  maintenance  organiza- 
tion (as  defined  in  section  1310(d)  of  the  Public  Health  Service  Act) 
which  meets  the  requirement  of  subparagraph  (A)(ii),  a  State  plan 
may  restrict  the  period  in  which  requests  for  termination  of  enroll- 
ment without  cause  under  subparagraph  (A)(vi)(I)  are  permitted  to 
the  first  month  of  each  period  of  enrollment,  each  such  period  of 
enrollment  not  to  exceed  six  months  in  duration,  but  only  if  the 
State  provides  notification,  at  least  twice  per  year,  to  individuals 
enrolled  with  such  entity  or  organization  of  the  right  to  terminate 
such  enrollment  and  the  restriction  on  the  exercise  of  this  right. 
Such  restriction  shall  not  apply  to  requests  for  termination  of  en- 
rollment for  cause. 

******* 

(i)(A)  Each  health  maintenance  organization  which  is  not  a 
qualified  health  maintenance  organization  (as  defined  in  section 
1310(d)  of  the  Public  Health  Service  Act)  must  report  to  the  State 
and,  upon  request,  to  the  Secretary,  the  Inspector  General  of  the  De- 
partment of  Health  and  Human  Services,  and  the  Comptroller  Gen- 
eral a  description  of  transactions  between  the  organization  and  a 
party  in  interest  (as  defined  in  section  1318(b)  of  such  Act),  includ- 
ing the  following  transactions: 

(i)  Any  sale  or  exchange,  or  leasing  of  any  property  between 
the  organization  and  such  party. 
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(ii)  Any  furnishing  for  consideration  of  goods,  services  (in- 
cluding management  services),  or  facilities  between  the  organi- 
zation and  such  a  party,  but  not  including  salaries  paid  to  em- 
ployees for  services  provided  in  the  normal  course  of  their  em- 
ployment. 

(Hi)  Any  lending  of  money  or  other  extension  of  credit  between 
the  organization  and  such  a  party. 
The  State  or  Secretary  may  require  that  information  reported  re- 
specting an  organization  which  controls,  or  is  controlled  by,  or  is 
under  common  control  with,  another  entity  be  in  the  form  of  a  con- 
solidated financial  statement  for  the  organization  and  such  entity. 

(B)  Each  organization  shall  make  the  information  reported  pursu- 
ant to  subparagraph  (A)  available  to  its  enrollees  upon  reasonable 
request. 

******  if: 

(q)  For  the  purposes  of  this  section,  the  term  ''State  medicaid 
fraud  control  unit"  means  a  single  identifiable  entity  of  the  State 
government  which  the  Secretary  certifies  (and  annually  recertifies) 
as  meeting  the  following  requirements: 
(1)  *  *  * 

*  '    *  *  *  *  *  * 

The  Secretary  shall  provide  (or  continue  to  provide)  for  the  delega- 
tion of  the  Secretary's  authority  under  this  subsection  to  the  Inspec- 
tor General  in  the  Department  of  Health  and  Human  Services. 

*  ,       *  *  *  *  *  * 

DEFINITIONS 

Sec.  1905.  For  purposes  of  this  title— 

(a)  The  term  ''medical  assistance"  means  payment  of  part  or  all 
of  the  cost  of  the  following  care  and  services  (if  provided  in  or  after 
the  third  month  before  the  month  in  which  the  recipient  makes  ap- 
plication for  assistance  or,  in  the  case  of  a  qualified  medicare  bene- 
ficiary described  in  section  1905(p)(l),  if  provided  after  the  month  in 
which  the  individual  becomes  such  a  beneficiary)  for  individuals, 
and,  with  respect  to  physicians'  or  dentists  services,  at  the  option 
of  the  State,  to  individuals  (other  than  individuals  with  respect  to 
whom  there  is  being  paid,  or  who  are  eligible,  or  would  be  eligible 
if  they  were  not  in  a  medical  institution,  to  have  paid  with  respect 
a  State  supplementary  payment  and  are  eligible  for  medical  assist- 
ance equal  in  amount,  duration,  and  scope  to  the  medical  assist- 
ance made  available  to  individuals  described  in  section 
1902(a)(10)(A))  not  receiving  aid  or  assistance  under  any  plan  of  the 
State  approved  under  title  I,  X,  XIV,  or  XVI,  or  part  A  of  title  IV, 
and  with  respect  to  whom  supplemental  security  income  benefits 
are  not  being  paid  under  title  XVI,  who  are — 
(i)  *  *  * 

******* 

(viii)  pregnant  women, 
but  whose  income  and  resources  are  insufficient  to  meet  all  of  such 
cost — 
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(1)  *  *  * 

(18)  hospice  care  (as  defined  in  subsection  (o));  [and] 

(19)  case-management  services  (as  defined  in  section 
1915(g)(2));  and 

[(19)]  (20)  any  other  medical  care,  and  any  other  type  of  re- 
medial care  recognized  under  state  law,  specified  by  the  Secre- 
tary; 

******* 

(p)(l)  The  term  ''qualified  medicare  beneficiary''  means  an  indi- 
vidual— 

(A)  who  is  entitled  to  hospital  insurance  benefits  under  part 
A  of  title  XVIII  (including  an  individual  entitled  to  such  bene- 
fits pursuant  to  an  enrollment  under  section  1818), 

(B)  who,  but  for  section  1902(a)(10)(E)  and  the  election  of  the 
State,  is  not  eligible  for  medical  assistance  under  the  plan, 

(C)  whose  income  (as  determined  under  section  1612  for  pur- 
poses of  the  supplemental  security  income  program)  does  not 
exceed  an  income  level  established  by  the  State  consistent  with 
paragraph  (2)(A),  and 

(D)  whose  resources  (as  determined  under  section  1613  for  pur- 
poses of  the  supplemental  security  income  program)  do  not 
exceed  (except  as  provided  in  paragraph  (2)(B))  the  maximum 
amount  of  resources  that  an  individual  may  have  and  obtain 
benefits  under  that  program. 

(2) (A)  The  income  level  established  under  paragraph  (1)(C)  may 
not  exceed  a  percentage  (not  more  than  100  percent)  of  the  nonfarm 
official  proverty  line  (as  defined  by  the  Office  of  Management  and 
Budget,  and  revised  annually  in  accordance  with  section  673(2)  of 
the  Omnibus  Budget  Reconciliation  Act  of  1981)  applicable  to  a 
family  of  the  size  involved. 

(B)  In  the  case  of  a  State  that  provides  medical  assistance  to  indi- 
viduals not  described  in  section  1902(a)(10)(A)  and  at  the  State's 
option,  the  State  may  use  under  paragraph  (1)(D)  such  resource  level 
(which  is  higher  than  the  level  described  in  that  paragraph)  as  may 
be  applicable  with  respect  to  individuals  described  in  paragraph 
(1)(A)  who  are  not  described  in  section  1902(a)(10)(A). 

(3)  The  term  "medicare  cost-sharing"  means  that  following  costs 
incurred  with  respect  to  a  qualified  medicare  beneficiary: 

(A)  Premiums  under  part  B. 

(B)  Deductibles  and  coinsurance  described  in  section  1813. 

(C)  The  annual  deductible  described  in  section  1833(b). 

(D)  The  difference  between  the  amount  that  is  paid  under  sec- 
tion 1833(a)  and  the  amount  that  would  be  paid  under  such  sec- 
tion if  any  reference  to  "80  percent"  therein  were  deemed  a  ref- 
erence to  "100 percent". 

Such  term  also  may  include,  at  the  option  of  a  State,  premiums  for 
enrollment  of  a  qualified  medicare  beneficiary  with  an  eligible  orga- 
nization under  section  1876. 

(q)  The  term  "qualified  severely  impaired  individual"  means  an 
individual  under  age  65 — 
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(1)  who  received  (A)  a  payment  of  supplemental  security 
income  benefits  under  section  161  Ifb)  on  the  basis  of  blindness 
or  disability,  (B)  a  supplementary  payment  under  section  1616 
of  this  Act  or  under  section  212  of  Public  Law  93-66  on  such 
basis,  (C)  a  payment  of  monthly  benefits  under  section  1619(a), 
or  (D)  a  suplementary  payment  under  section  1616(c)(3),  and 

(2)  for  so  long  as  the  Secretary  determines  that — 

(A)  the  individual  continues  to  be  blind  or  continues  to 
have  the  disabling  physical  or  mental  impairment  on  the 
basis  of  which  he  was  found  to  be  under  a  disability  and, 
except  for  his  earnings,  continues  to  meet  all  non-disability- 
related  requirements  for  eligibility  for  benefits  under  title 
XVI, 

(B)  the  income  of  such  individual  would  not,  except  for 
his  earnings,  be  equal  to  or  in  excess  of  the  amount  which 
would  cause  him  to  be  ineligible  for  payments  under  section 
1611(b)  (if  he  were  otherwise  eligible  for  such  payments), 

(C)  the  lack  of  eligibility  for  benefits  under  this  title 
i          would  seriously  inhibit  his  ability  to  continue  or  obtain  em- 
ployment, and 

(D)  the  individual's  earnings  are  not  sufficient  to  allow 
him  to  provide  for  himself  a  reasonable  equivalent  of  the 
benefits  under  title  XVI  and  this  title  and  attendant  care 
paid  for  under  title  XX  which  would  be  available  to  him 
in  the  absence  of  such  earnings. 

PROVISIONS  RESPECTING  INAPPLICABILITY  AND  WAIVER  OF  CERTAIN 
REQUIREMENTS  OF  THIS  TITLE 

Sec.  1915.(a)  *  *  * 

(c)(1)  The  Secretary  may  by  waiver  provide  that  a  State  plan  ap- 
proved under  this  title  may  include  as  ''medical  assistance"  under 
such  plan  payment  for  part  or  all  of  the  cost  of  home  or  communi- 
ty-based services  (other  than  room  and  board)  approved  by  the  Sec- 
retary which  are  provided  pursuant  to  a  written  plan  of  care  to  in- 
dividuals with  respect  to  whom  there  has  been  a  determination 
that  but  for  the  provision  of  such  services  the  individuals  would  re- 
quire the  level  of  care  provided  in  a  skilled  nursing  facility  or  in- 
termediate care  facility  the  cost  of  which  could  be  reimbursed 
under  the  State  plan  or  but  for  the  provision  of  such  services  the 
individuals  would  continue  to  receive  inpatient  hospital  services, 
skilled  nursing  facility  services,  or  intermediate  care  facility  serv- 
ices because  they  are  dependent  on  ventilator  support  the  cost  of 
which  is  reimbursed  under  the  State  plan  or  because  they  have  been 
diagnosed  as  having  acquired  immune  deficiency  syndrome  (AIDS) 
or  AIDS-related  conditions  the  cost  of  treatment  with  respect  to 
which  is  reimbursed  under  the  State  plan  or  because  they  have 
chronic  mental  illness  the  cost  of  treatment  with  respect  to  which  is 
reimbursed  under  the  State  plan. 

******* 

(3)  A  waiver  granted  under  this  subsection  may  include  a  waiver 
of  the  requirements  of  section  1902(a)(1)  (relating  to  state wideness 
[and  section  1902(a)(10).  A  waiver  under  this  subsection  shall  be 
for  an  initial  term  of  three  years  and,  upon  request  of  a  State,  shall 
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be  extended  for  additional  three-year  periods  unless  the  Secretary 
determines  that  for  the  previous  three-year  period  the  assurances 
provided  under  paragraph  (2)  have  not  been  met,]  and  section 
1902(a)(10)(B)  (relating  to  comparability  of  medical  assistance). 

****** 

(4)  A  waiver  granted  under  the  subsection  may,  consistent  with 
paragraph  (2) — 

******* 

(B)  provide  medical  assistance  to  individuals  (to  the  extent 
consistent  with  written  plans  of  care,  which  are  subject  to  the 
approval  of  the  State)  for  case  management  services,  home- 
maker/home  health  aide  services  and  personal  care  services, 
adult  day  health  services,  habilitation  services,  respite  care, 
and  such  other  services  requested  by  the  State  as  the  Secretary 
may  approve  and  for  day  treatment  or  other  partial  hospitali- 
zation services,  psychosocial  rehabilitation  services,  and  clinic 
services  (whether  or  not  furnished  in  a  facility)  for  individuals 
with  chronic  mental  illness 

(5)  For  purposes  of  paragraph  (4)(B),  the  term  'habilitation  serv- 
ices', with  respect  to  individuals  who  receive  such  services  after  dis- 
charge from  a  skilled  nursing  facility  or  intermediate  care  facili- 
ty- 

(A)  means  services  designed  to  assist  individuals  in  acquir- 
ing, retaining,  and  improving  the  self-help,  socialization,  and 
adaptive  skills  necessary  to  reside  successfully  in  home  and 
community  based  settings;  and 

(B)  includes  (except  as  provided  in  subparagraph  (C)  prevoca- 
tional,  educational,  and  supported  employment  services;  but 

(C)  does  not  include — 

(i)  special  education  related  services  (as  defined  in  sec- 
tion 602(16)  and  (17)  of  the  Education  of  the  Handicapped 
Act  (20  U.S.C.  1401(16),  (17))  which  otherwise  are  available 
to  the  individual  through  a  local  educational  agency;  and 

(ii)  vocational  rehabilitation  services  which  otherwise 
are  available  to  the  individual  through  a  program  funded 
under  section  110  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  730). 

(6)  The  Secretary  may  not  require,  as  a  condition  of  approval  of  a 
waiver  under  this  section  under  paragraph  (2)(D),  that  the  actual 
total  expenditures  for  home  and  community-based  services  under 
the  waiver  (and  a  claim  for  Federal  financial  participation  in  ex- 
penditures for  the  services)  cannot  exceed  the  approved  estimates 
for  these  services.  The  Secretary  may  not  deny  Federal  financial 
payment  with  respect  to  services  under  such  a  waiver  on  the 
ground  that,  in  order  to  comply  with  paragraph  (2)(D),  a  State  has 
failed  to  comply  with  such  a  requirement. 

(7)  (A)  In  making  estimates  under  paragraph  (2)(D)  in  the  case  of 
a  waiver  which  applies  only  to  physicially  disabled  individuals  who 
are  inpatients  in  skilled  nursing  or  intermediate  care  facilities,  the 
State  may  determine  the  average  per  capita  expenditure  which 
would  have  been  made  in  fiscal  year  for  those  individuals  under 
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the  State  plan  separately  from  the  expenditure  for  other  individ- 
uals who  are  inpatients  of  those  facilities. 

(B)  In  making  estimates  under  paragraph  (2)(D)  in  the  case  of  a 
waiver  which  applies  only  to  individuals  with  acquired  immune  de- 
ficiency syndrome  (AIDS),  or  with  AIDS-related  conditions,  or  with 
either,  who  are  inpatients  in  hospitals  or  in  skilled  nursing  or  inter- 
mediate care  facilities,  the  State  may  determine  the  average  per 
capita  expenditure  which  would  have  been  made  in  a  fiscal  year  for 
those  individuals  under  the  State  plan  separately  from  the  expendi- 
tures for  other  individuals  who  are  inpatients  of  those  respective  fa- 
cilities. 

(C)  In  making  estimates  under  paragraph  (2)(D)  in  the  case  of  a 
waiver  which  applies  only  to  individuals  with  chronic  mental  ill- 
ness, who  are  inpatients  in  hospitals  or  in  skilled  nursing  or  inter- 
mediate care  facilities,  the  State  may  determine  the  average  per 
capita  expenditure  which  would  have  been  made  in  a  fiscal  year  for 
those  individuals  under  the  State  plan  separately  from  the  expendi- 
ture for  other  individuals  who  are  inpatients  of  those  respective  fa- 
cilities. 

******* 

(d)  No  waiver  under  this  section  (other  than  a  waiver  under  sub- 
section (c))  may  extend  over  a  period  of  longer  than  two  years 
unless  the  State  requests  continuation  of  such  waiver,  and  such  re- 
quest shall  be  deemed  granted  unless  the  Secretary  denies  such  re- 
quest in  writing  within  90  days  after  the  date  of  its  submission  to 
the  Secretary. 

(e)  (1)  The  Secretary  shall  monitor  the  implementation  of  waivers 
granted  under  this  section  to  assure  that  the  requirements  for  such 
waiver  are  being  met  and  shall,  after  notice  and  opportunity  for  a 
hearing,  terminate  any  such  waiver  where  he  finds  noncompliance 
has  occurred. 

(2)  The  Secretary  shall  report,  not  later  than  September  30,  1984, 
to  Congress  on  waivers  granted  under  this  section. 

(f)  A  request  to  the  Secretary  from  a  State  for  approval  of  a  pro- 
posed State  plan  or  plan  amendment  or  a  waiver  of  a  requirement 
of  this  title  submitted  by  the  State  pursuant  to  a  provision  of  this 
title  shall  be  deemed  granted  unless  the  Secretary,  within  90  days 
after  the  date  of  its  submission  to  the  Secretary,  either  denies  such 
request  in  writing  or  informs  the  State  agency  in  writing  with  re- 
spect to  any  additional  information  which  is  needed  in  order  to 
make  a  final  determination  with  respect  to  the  request.  After  the 
date  the  Secretary  receives  such  additional  information,  the  re- 
quest shall  be  deemed  granted  unless  the  Secretary,  within  90  days 
of  such  date,  denies  such  request. 

(g)  (1)  A  State  may  provide,  as  medical  assistance,  case  manage- 
ment services  under  the  plan  without  regard  to  the  requirements 
of  section  1902(a)(1)  and  section  1902(a)(10)(B).  The  provision  of  case 
management  services  under  this  subsection  shall  not  restrict  the 
choice  of  the  individual  to  receive  medical  assistance  in  violation  of 
section  1902(a)(23). 

(2)  For  purposes  of  this  subsection,  the  term  ''case  management 
services"  means  services  which  will  assist  individuals  eligible 
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under  the  plan  in  gaining  access  to  needed  medical,  social,  educa- 
tional, and  other  services. 

A  State  may  limit  the  provision  of  case  management  services 
under  this  subsection  to  individuals  with  acquired  immune  defi- 
ciency syndrome  (AIDS),  or  with  AIDS-related  conditions,  or  with 
either. 

A  State  may  limit  the  provision  of  case  management  services 
under  this  subsection  to  individuals  with  chronic  mental  illness. 

USE  OF  ENROLLMENT  FEES,  PREMIUMS,  DEDUCTIONS,  COST  SHARING, 
AND  SIMILAR  CHARGES 

Sec.  1916.  [42  U.S.C.  1396o]  (a)  The  State  plan  shall  provide  that 
in  the  case  of  individuals  described  in  [section  1902(a)(10)(A)] 
subparagraph  (A)  or  (E)  of  section  1902(a)(10)  who  are  eligible  under 
the  plan — 

(1)  no  enrollment  fee,  premium,  or  similar  charge  will  be  im- 
posed under  the  plan; 

(2)  no  deduction,  cost  sharing  or  similar  charge  will  be  im- 
posed under  the  plan  with  respect  to — 

(A)  *  *  * 

******* 

(D)  emergency  services  (as  defined  by  the  Secretary), 
famnily  planning  services  and  supplies  described  in  section 
1905(a)(4)(C),  or  services  furnished  to  such  an  individual  by 
a  health  maintenance  organization  (as  defined  in  section 
1903(m)  in  which  he  is  enrolled,  or; 

(E)  services  furnished  to  an  individual  who  is  receiving 
hospice  care  (as  defined  in  section  1905(o));  and 

(b)  The  State  plan  shall  provide  that  in  the  case  of  individuals 
other  than  those  described  in  section  [1902(a)(10)(A)]  subpara- 
graph (A)  or  (E)  of  section  1902(a)(10)  who  are  eligible  under  the 
plan — 

(1)  there  may  be  imposed  an  enrollment  fee,  premium,  or 
similar  charge,  which  (as  determined  in  accordance  with  stand- 
ards prescribed  by  the  Secretary)  is  related  to  the  individual's 
income, 

(2)  no  deduction,  cost  sharing,  or  similar  charge  will  be  im- 
posed under  the  plan  with  respect  to — 

(A)  *  *  * 

******* 

(D)  emergency  services  (as  defined  by  the  Secretary), 
family  planning  services  and  supplies  described  in  section 
1905(a)(4)(C),  or  (at  the  option  of  the  State)  services  fur- 
nished to  such  an  individual  by  a  health  maintenance  or- 
ganization (as  defined  in  section  1903(M))  in  which  he  is 
enrolled,  or: 

(E)  services  furnished  to  an  individual  who  is  receiving 
hospice  care  (as  defined  in  section  1905(o));  and 
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"correction  and  reduction  plans  for  intermediate  care 
facilities  for  the  mentally  retarded 

Sec.  1919.  (a)  *  *  * 

******* 

(c)  The  reduction  plan  must — 
(1)  *  *  * 

.        *  *  *  *  *  *  * 

(6)  provide  that  the  ratio  of  qualified  staff  to  residents  at  the 
affected  facility  (or  the  part  thereof)  which  is  subject  to  the  re- 
duction plan  will  be  the  higher  of — 

(A)  the  ratio  which  the  Secretary  determines  is  neces- 
sary in  ordf^y-  to  assure  the  health  and  safety  of  the  resi- 
dents of  si       jicility  (or  part  thereof);  or 

(B)  the  ratio  which  was  in  effect  at  the  time  that  the 
finding  of  substantial  deficiencies  (referred  to  in  subsection 
(a))  was  made;  [and] 

(7)  provide  for  the  protection  of  the  interests  of  employees  af- 
fected by  actions  under  the  reduction  plan,  including — 

(A)  arrangements  to  preserve  employee  rights  and  bene- 
fits; 

(B)  training  and  retraining  of  such  employees  where  nec- 
essary; 

(C)  redeployment  of  such  employees  to  community  set- 
tings under  the  reduction  plan;  and 

(D)  making  maximum  efforts  to  guarantee  the  employ- 
ment of  such  employees  (but  this  requirements  shall  not 
be  construed  to  guarantee  the  employment  of  any  employ- 
ee; and 

(8)  assure  that  the  existing  facility  continues  to  provide  active 
treatment  (described  in  section  1905(d)(2)  to  the  remaining  resi- 
dents during  the  phaseout  period. 

******* 

(3)  Foster  care  and  adoption  assistance. —  [Section  473(b)] 
Sections  472(h)  and  47S(b)  of  this  Act  (relating  to  medical  as- 
sistance for  children  in  foster  care  and  for  adopted  children). 

*  *  *  *  *  *  * 

references  to  LAWS  DIRECTLY  AFFECTING  MEDICAID  PROGRAM 

Sec.  1920.  (a)  Authority  or  Requirements  to  Cover  Additional 
Individuals.— For  provisions  of  law  which  make  additional  individ- 
uals eligible  for  medical  assistance  under  this  title,  see  the  follow- 
ing: .   , . 
(1)  AFDC.— (A)  Section  kS2(a)(S2)  of  this  Act  (relating  to  indi- 
viduals who  are  deemed  recipients  of  aid  but  for  whom  a 
payment  is  not  made). 

(B)  Section  402(a)(37)  of  this  Act  (relating  to  individuals  who 
lose  AFDC  eligibility  due  to  increased  earnings). 

[(B)]  (C)  Section  406(h)  of  this  Act  (relating  to  individuals 
who  lose  AFDC  eligibility  due  to  increased  collection  of  child 
or  spousal  support). 
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[(C)]  (D)  Section  414(g)  of  this  Act  (relating  to  individuals 
participating  in  work  supplementation  programs). 

(2)  SSL— 64;  Section  163Jf(h)  of  this  Act  (relating  to  preser- 
vation of  benefit  status  for  disabled  widows  and  widowers  who 
Jncf        hpnpfitfi  hpcmjjip  of  1983  chanses  in  actuarial  reduction 
formula). 

(B)  Section  1619  of  this  Act  (relating  to  benefits  for  indi- 
viduals who  perform  substantial  gainful  activity  despite  severe 
medical  impairment). 

******* 

Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985 
******* 

Part  4 — Peer  Review  Organizations 
******* 

Subtitle  B— Medicaid  and  Maternal  and  Child  Health 
******* 

SEC.  9506.  TREATMENT  OF  POTENTIAL  PAYMENTS  FROM  MEDICAID 
QUALIFYING  TRUSTS. 

(a)  *  *  * 

******* 

(c)  Exception. — The  amendment  made  by  subsection  (a)  shall  not 
apply  to  any  trust  or  initial  trust  decree  established  prior  to  April  7, 
1986,  solely  for  the  benefit  of  a  mentally  retarded  individual  who 
resides  in  an  intermediate  care  facility  for  the  mentally  retarded. 

******* 

SEC.  9517.  MODIFYING  APPLICATION  OF  IVIEDICAID  HMO  PROVISIONS 
FOR  CERTAIN  HEALTH  CENTERS. 

(a)  *  *  * 

******* 

(c)  Health  Insuring  Organizations.  *  *  * 

(2)(A)  Except  as  provided  in  subparagraph  (B),  the  amend- 
ments made  by  paragraph  (1)  shall  apply  to  expenditures  in- 
curred for  health  insuring  organizations  which  first  become 
operational  on  or  after  January  1,  1986. 

For  purposes  of  this  paragraph,  a  health  insuring  organiza- 
tion is  not  considered  to  be  operational  until  the  date  on  which 
it  first  enrolls  patients. 

******* 

(B)  In  the  case  of  a  health  insuring  organization — 

(i)  which  first  becomes  operational  on  or  after  January  1, 
1986,  but 

(ii)  for  which  the  Secretary  of  Health  and  Human  Serv- 
ices has  waived,  under  section  1915(b)  of  the  Social  Securi- 
ty Act  and  before  such  date,  certain  requirements  of  sec- 
tion 1902  of  such  Act, 
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clauses  (ii)  and  [(iv)]  (vi)  of  section  1903(m)(2)(A)  of  such  Act 
shall  not  apply  during  the  period  for  which  such  waiver  is  ef- 
fective. 

(CJ  In  the  case  of  the  Hartford  Health  Network,  Inc.,  clauses 
(ii)  and  (vi)  of  section  1903(m)(2)(A)  of  the  Social  Security  Act 
shall  not  apply  during  the  period  for  which  a  waiver  by  the 
Secretary  of  Health  and  Human  Services,  under  section  1915(h) 
of  such  Act,  of  certain  requirements  of  section  1902  of  such  Act 
is  in  effect  (pursuant  to  a  request  for  a  waiver  under  section 
1915(h)  of  such  Act  submitted  before  January  1,  1986). 

******* 

SEC.  9528.  ANNUAL  CALCULATION  OF  FEDERAL  MEDICAL  ASSISTANCE 
PERCENTAGE. 

(a)  Annual  Calculation.— Section  [1101(aX8)(P)]  1101(a)(8)(B) 
of  .ne  Social  Security  Act  is  amended — 

(1)  by  striking  out  ''even-numbered";  and 

(2)  by  striking  out  ''eight  quarters"  and  inserting  in  lieu 
thereof  "four  quarters". 

******* 

(c)  Hold  Harmless  Provision. — Notwithstanding  subsection  (b), 
for  calendar  quarters  occurring  during  fiscal  year  1987  and  only  for 
purposes  of  making  payments  to  States  under  sections  J^03  and  1903 
of  the  Social  Security  Act,  the  amendments  made  by  subsection  (a) 
shall  not  apply  to  a  State  if  the  effect  of  the  applying  the  amend- 
ments would  be  to  reduce  the  amount  of  payment  made  to  the  State 
under  that  section. 

Omnibus  Budget  Reconciliation  Act  of  1981 

*  *  *  *  *  *  * 

Subtitle  C — Provisions  Relating  to  Medicaid 

*  *  *  *  *  *  * 

CHAPTER  2— INCREASED  FLEXIBILITY  FOR  STATES 

*  *  *  *  «  *  * 

reimbursement  of  HOSPITALS 

Sec.  2173.  (a)(1)  *  *  * 

******* 

(d)  Section  1902  of  such  Act  is  further  amended  by  inserting 
before  subsection  (i)  the  following  new  subsection: 

'Vi)  Nothing  in  this  title  (including  subsections  (a)(13)  and  (a)(30) 
of  this  section)  shall  be  construed  as  authorizing  the  Secretary  to 
limit  the  amount  of  payments  that  may  be  made  under  a  plan 
under  this  title  with  respect  to  inpatient  hospital  services,  skilled 
nursing  facility  services,  or  intermediate  care  facility  services,  in- 
cluding any  such  limitation  relating  to  the  amount  that  can  reason- 
ably be  estimated  would  have  been  paid  for  such  services  under  the 
reimbursement  principles  applicable  under  title  XVIII.  ". 


MINORITY  VIEWS  ON  MEDICARE  AND  MEDICAID 
RECONCILIATION  AMENDMENTS  FOR  FISCAL  YEAR  1987 

We  are  compelled  to  register  our  strong  opposition  to  the  Com- 
mittee's Medicare  and  Medicaid  Budget  Reconciliation  Legislation 
for  Fiscal  Year  1987.  This  bill  falls  far  short  of  achieving  the  sav- 
ings required  by  the  Budget  Resolution  (S.  Con.  Res.  120)  adopted 
by  both  the  House  and  Senate  on  June  26,  1986.  The  minimal  sav- 
ings that  are  achieved  through  changes  to  the  Medicare  program 
are  significantly  reduced  by  many  provisions  which  will  increase 
Federal  spending  in  both  of  the  entitlement  programs  under  the 
Committee's  jurisdiction.  There  may  be  merit  to  the  spending  pro- 
posals contained  in  this  legislation,  but  a  reconciliation  bill  is  an 
inappropriate  context  in  which  to  incorporate  them. 

The  Committee  on  Energy  and  Conimerce's  budget  reconciliation 
instructions  included  in  the  Budget  Resolution  for  FY  1987  called 
for  savings  in  the  Medicare  program  of  $500  million  in  1987  and 
$3.25  billion  over  a  three  year  period.  Although  the  budget  does  not 
specify  how  this  savings  target  is  to  be  achieved,  it  does  assume 
that  provider  reforms  will  be  enacted  that  will  not  increase  benefi- 
ciary costs  or  reduce  services.  As  in  past  years,  the  reconciliation 
instructions  regarding  the  Medicare  program  are  the  same  for  both 
the  Committee  on  Ways  and  Means  and  the  Committee  on  Energy 
and  Commerce.  The  Budget  Committee  assumes  that  the  two  Com- 
mittees will  jointly  meet  the  savings  targets  through  reforms  to  the 
portions  of  the  Medicare  program  under  each  Committee's  jurisdic- 
tion. 

S.  Con.  Res.  120  does  provide  for  certain  expansions  to  the  Medic- 
aid program  and  the  Maternal  and  Child  Health  (MCH)  Block 
Grant,  but  it  does  not  specify  that  these  changes  should  be  part  of 
the  Committee's  reconciliation  package.  Without  specific  instruc- 
tions, we  believe  it  is  inappropriate  for  this  or  any  other  Commit- 
tee to  use  legislation  that  is  purposefully  drafted  to  achieve  savings 
in  a  program  as  a  vehicle  for  authorizing  new  spending  in  a  differ- 
ent program.  Separate  legislation  expanding  the  Medicaid  and 
MCH  Block  Grant,  following  the  usual  Committee  hearing  process 
would  be  given  careful  consideration  by  this  Committee.  In  fact, 
many  of  us  would  support  some  of  these  changes,  if  taken  up  sepa- 
rately. By  including  these  Medicaid  and  MCH  Block  Grant  expan- 
sions in  the  Committee's  budget  reconciliation  bill,  they  are  not 
voted  on  based  on  their  own  merits.  In  addition,  if  the  reconcilia- 
tion bill  it  taken  up  on  the  Floor  under  a  closed  rule,  which  is  quite 
often  the  case,  no  future  opportunity  to  offer  amendments  is  afford- 
ed Members. 

The  so-called  Medicare  ''reforms"  included  in  the  Committee's 
package  represent  a  set  of  choices  between  spending  and  savings 
measures  to  which  we  are  unwilling  to  be  a  party.  Follov/ing  a  year 
in  which  the  Gramm-Rudman  legislation  reduced  Medicare  pay- 
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ments  to  hospitals  and  physicians  by  1%  and  the  enactment  of  the 
FY  1986  reconciliation  legislation  which  found  close  to  $3  billion  in 
Medicare  savings,  any  further  reductions  to  providers  should  be 
carefully  analyzed.  Although  we  believe  that  program  savings  are 
achievable,  these  savings  should  not  be  found  in  order  to  expand 
the  same  program  in  other  areas:  such  is  the  case  in  the  Commit- 
tee's Medicare  and  Medicaid  Package.  For  example,  we  must  ques- 
tion the  fairness  of  reducing  payments  for  services  provided  to 
renal  dialysis  patients,  cataract  patients  and  patients  in  need  of 
oxygen  therapy,  in  exchange  for  expanding  coverage  for  occupa- 
tional therapy  and  judicial  review  of  Part  B  claims.  This  practice  of 
cutting  funds  for  one  service  in  order  to  expand  another  cannot  be 
considered  responsible  Congressional  action. 

Also,  this  Committee  should  not  repeatedly  rely  on  the  Commit- 
tee on  Ways  and  Means  to  find  the  savings  that  both  Committees 
were  jointly  instructed  to  achieve.  The  Medicare  Part  A  program 
which  provides  reimbursement  for  hospital  services  has  been  sub- 
jected to  significant  reductions  in  payments  over  the  past  three 
years.  Making  further  cuts  in  hospital  reimbursement  in  order  to 
expand  outpatient  services  covered  under  Medicare  Part  B,  only 
enhances  the  inequities  to  Medicare  beneficiaries  established  by 
this  Committee's  bill. 

We  are  very  much  aware  of  a  rule  in  the  Senate  which  prohibits 
the  inclusion  of  extraneous  materials  in  reconciliation  legislation. 
Extraneous  material  can  include  provisions  which  increase  outlays 
or  decrease  revenues  or  do  not  affect  outlays  and  revenues  if  a 
Committee's  bill  or  title  of  a  bill  fails  to  achieve  the  Committee's 
reconciliation  instructions.  In  the  Senate,  a  "point  of  order"  may 
be  raised  against  this  extraneous  material  in  a  conference  report  as 
well  as  in  a  House  amendment.  Clearly,  this  Committee's  health 
package  could  be  subject  to  such  a  point  of  order. 

The  budget  process  is  meaningless  if  the  Committee  on  Energy 
and  Commerce,  or  any  other  Committee  in  Congress,  refuses  to 
take  seriously  the  instructions  for  reconciliation  provided  by  the 
Resolution.  Spending  measures  should  be  considered  by  the  Com- 
mittee in  separate  legislation,  not  tacked  on  to  a  savings  measure, 
keeping  the  Committee  from  reaching  its  budget  reduction  targets. 

The  Medicare  and  Medicaid  Amendments  approved  by  this  Com- 
mittee on  July  23,  1986  fall  far  short  of  the  deficit  reduction  goal 
assigned  to  this  Committee  by  S.  Con.  Res.  120.  This  package  is  an 
inappropriate  budget  reconciliation  bill  that  could  possibly  subject 
the  Conference  Report  or  a  House  amendment  to  a  point  of  order. 
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We  believe  this  Committee  has  an  obligation  to  the  American 
people  to  make  real  contributions  to  cutting  the  deficit.  Unfortu- 
nately, the  bill  our  colleagues  voted  to  report  to  the  House  is  not  a 
legitimate  savings  proposal,  and  we  must  voice  our  opposition. 

Norman  F.  Lent. 

Ed  Madigan. 

Carlos  J.  Moorhead. 

Bill  Dannemeyer. 

Jack  Fields. 

Michael  G.  Oxley. 

Howard  C.  Nielson. 

Dan  Schaefer. 

Trent  Lott. 
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Corporation  may  terminate  the  revolving  fund  at  an  earlier  date  if 
the  Administration  certifies  to  the  Corporation  that  all  net  losses 
on  guaranteed  securities  purchased  by  the  Corportation  under  sec- 
tion 361  of  the  Act  have  been  paid  and  that  there  will  be  no  net 
losses  in  the  future  under  subsection  (b)  above.  Any  balances  re- 
maining in  the  revolving  fund  at  the  time  of  termination  shall  be 
distributed  as  follows:  seventy-five  per  centum  to  the  capital  sur- 
plus account  of  the  Corporation  and  twenty-five  per  centum  to  the 
Trust  created  under  section  359  of  the  Act. 

Section  6.  This  section  makes  technical  amendments  to  the  provi- 
sions of  section  4(c)(5)(  of  the  Small  Business  Act  governing  financ- 
ing functions  under  that  Act  and  the  Small  Business  Investment 
Act  of  1958;  and  provides  that  SBA  is  relieved  of  further  interest 
payment  obligations  to  the  Treasury  on  SBIC  debentures  sold  to 
COSBI. 

Section  7.  This  section  amends  section  5(b)(2)(  of  the  Small  Busi- 
ness Act  to  prohibit  sale  os  small  loans  and  debentures  except  by 
provisions  of  section  361  of  the  Small  Business  Investment  Act  of 
1958. 

Section  8.  This  section  is  a  technical  amendment  to  section  321  of 
the  Small  Business  Investment  Act  of  1958  and  to  section  18005  of 
the  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985  of 
1985,  P.L.  99-272,  to  correct  an  error  in  the  enrolling  of  the  bill 
that  became  P.L.  99-272. 

Section  9.  The  sixth  sentence  of  the  seventh  paragraph  of  section 
5136  of  the  Revised  Statutes  of  the  United  States  (12  U.S.C.  24)  is 
amended  by  inserting  after  ''Student  Loan  Marketing  Association" 
the  following:  "or  obligations  or  other  instruments  or  securities  of 
the  Corporation  for  Small  Business  Investment",  thereby  adding 
these  securities  to  the  permitted  purchase  list. 

Section  10.  This  section  provides  that  the  powers  and  functions  of 
the  Corporation  and  its  Board  of  Directors  shall  be  exercisable,  and 
the  provisions  of  the  Act  shall  be  applicable  and  effective,  without 
regard  to  any  other  law. 

Section  11.  Territorial  Applicablility.  This  section  provides  that, 
nowwithstanding  any  other  law,  the  Act  is  applicable  to  the  several 
States,  the  District  of  Columbia,  the  Commonwealth  of  Puerto  Rico, 
and  any  other  terrorities,  possessions  and  dependencies  of  the 
United  States. 

TITLE  X— COMMITTEE  ON  WAYS  AND  MEANS 

U.S.  House  of  Representatives, 
Committee  on  Ways  and  Means, 

Washington,  DQ  July  28,  1986. 

Hon.  WiLUAM  H.  Gray  III, 

Chairman,  Committee  on  the  Budget,  U.S.  House  of  Representatives, 
Washington,  DC. 

Dear  Mr.  Chairman.  Pursuant  to  the  reconciliation  instruction 
contained  in  S.  Con.  Res.  120,  I  am  transmitting  the  recommenda- 
tions of  the  Committee  on  Ways  and  Means  approved  in  our  mark- 
up on  July  23.  As  you  requested,  enclosed  are  the  legislative  lan- 
guage, explanatory  material  and  report  language,  CBO  cost  esti- 
mates of  the  legislation,  and  additional  views. 
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Total  deficit  reduction  achieved  by  the  Committee  from  Fiscal 
Year  1987  to  1989  is  $12.0  billion.  This  is  $.4  billion  more  than  the 
budget  resolution  assumed.  Concerns  have  been  raised  about  the 
fact  that  the  1987  deficit  target  was  not  met.  Given  Gramm- 
Rudman  and  the  potential  sequester  order  which  might  result, 
these  concerns  are  legitimate.  Consequently,  I  will  make  every 
effort  to  ensure  that  the  target  for  Fiscal  Year  1987  will  be 
achieved. 

By  a  unanimous  vote  of  the  Committee,  I  have  been  directed  to 
seek  a  closed  rule  on  the  title  of  the  reconciliation  bill  which  con- 
tains the  recommendations  of  the  Committee  on  Ways  and  Means. 

If  you  have  any  questions,  please  contact  Committee  staff. 
Sincerely, 

Dan  Rostenkowski,  Chairman. 

Report  To  Accompany  Recommendations  From  the  Committee 
ON  Ways  and  Means 

I.  SUMMARY 

Subtitle  A — Social  Security  Provisions 

(1)  Eliminate  the  COLA  Trigger. — The  bill  would  eliminate  the 
requirement  that  the  increase  in  the  CPI  must  reach  three  percent 
before  a  COLA  is  provided  to  social  _3curity  beneficiaries.  The  pro- 
vision would,  therefore,  ensure  that  a  social  security  benefit  in- 
crease will  be  paid  in  the  January,  1987,  benefit  checks.  This  provi- 
sion would  have  the  effect  of  eliminating  the  trigger  for  several 
other  automatic  adjustments  that  increase  only  if  a  social  security 
COLA  is  provided  (e.g.,  the  FICA  wage  base,  the  medicare  part  B 
beneficiary  premium,  and  SSI,  railroad  retirement,  and  Veterans' 
pension  COLAs). 

(2)  State  and  Local  Deposits. — The  bill  would  relieve  the  States  of 
the  responsibility  for  collecting  the  social  security  contributions  of 
its  political  subdivisions,  and  would  place  all  State  and  local  gov- 
ernment employers  under  a  depositing  schedule  that  conforms  with 
the  frequency  required  of  private  employers.  This  provision  would 
be  effective  January  1,  1987. 

Subtitle  B — Public  Assistance  and  Unemployment  Compensation 

Provisions 

(1)  Aid  to  Families  With  Dependent  Children  (AFDC)  for  Unem- 
ployed Two-Parent  Families  (AFDC-UP).— The  bill  requires  all 
State  AFDC  programs  to  offer  coverage  to  financially  eligible  two- 
parent  families  in  which  the  principal  earner  is  "unemployed,"  de- 
fined as  working  fewer  than  100  hours  per  month.  This  is  currently 
a  State  option.  Twenty-four  States  and  two  territories  do  not  now 
provide  AFDC  to  such  families. 

(2)  Annual  Calculation  of  the  Federal  Percentage  of  AFDC  Ex- 
penditures.— P.L.  99-272  requires  an  annual  rather  than  biennial 
calculation  of  the  Federal  AFDC  percentage  beginning  in  FY  1987. 
This  results  in  a  loss  of  AFDC  funds  to  13  States.  The  bill  restores 
these  funds  for  FY  1987  only. 
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(3)  Income  and  Eligibility  Verification  System. — Section  1137  of 
the  Social  Security  Act  requires  States  to  establish  an  income  and 
eligibility  verification  system  for  certain  public  assistance  pro- 
grams. Under  the  system,  States  must  request  and  make  use  of 
quarterly  wage  data  and  unearned  income  data  supplied  by  the  In- 
ternal Revenue  Service  (IRS).  The  bill  clarifies  that  Congress  in- 
tends that  the  system  be  targeted  to  those  uses  which  are  likely  to 
be  most  productive.  States  would  be  permitted  to  prioritize  and 
target  the  follow-up  and  review  of  case  records  based  on  the  infor- 
mation supplied. 

(4)  Two- Year  Extension  of  Temporary  Federal  Unemployment  Tax 
(FUTAX— Generally,  employers  pay  FUTA  tax  of  .8%  on  the  first 
$7,000  in  wages  paid  to  an  employee.  Under  current  law,  the  tax 
will  automatically  decrease  to  .6%  on  January  1,  1988.  The  bill 
wouxd  extend  the  tax  at  the  .8  percent  rate  for  two  years. 

Subtitle  C — Medicare  and  Health  Programs 

(1)  Limit  Increase  in  Part  A  Deductible.— For  calendar  year  1987, 
the  hospital  deductible  would  be  $500.  In  future  years,  current  law 
would  prevail. 

(2)  Hospital  Rate  of  Increase. — Hospitals  would  be  provided  a 
1.3%  increase  in  the  prospective  pa5anent  rates  for  FY  1987  and  an 
increase  of  the  hospital  market  basket  minus  2.0%  for  FY  1988. 

Hospitals  exempt  from  the  prospective  payment  system  would  be 
provided  a  1.3%  increase  in  the  cost  limits  for  FY  1987,  and  an  in- 
crease hospital  market  basket  minus  2.0%  for  FY  1988. 

The  Secretary  of  Health  and  Human  Services  (HHS)  would  be  re- 
quired to  recalibrate  the  Diagnostic  Related  Groups  (DRG's)  annu- 
ally. 

(3)  Capital  Reimbursement  under  Medicare. — The  rate  of  increase 
in  aggregate  capital  expenditures  for  inpatient  hospital  services 
would  be  capped.  The  rate  of  increase  for  FY  1987  would  be  limited 
to  aggregate  expenditures  in  FY  1986  plus  10%.  The  rate  of  in- 
crease for  FY  1988  would  be  limited  to  aggregate  expenditures  in 
FY  1986  plus  20%,  and  the  increase  in  FY  1989  would  be  limited  to 
aggregate  expenditures  in  FY  1986  plus  30%.  This  provision  would 
only  apply  to  PPS  hospitals. 

(4)  Include  Puerto  Rico  into  the  Prospective  Payment  System  (PPS) 
with  Appropriate  Adjustments. — The  Secretary  would  be  required 
to  include  Puerto  Rico  in  the  prospective  payment  system.  The 
rates  would  be  established  at  a  75%  Puerto  Rico-specific  standard- 
ized rate  and  a  25%  national  standardized  rate. 

The  Secretary  would  be  required  to  base  the  Puerto  Rico-specific 
payments  on  urban  and  rural  standardized  rates.  Additional  adjust- 
ments would  be  made  for  indirect  teaching  costs  and  for  eligible 
disproportionate  hospitals. 

The  Secretary  would  be  prohibited  from  restandardizing  the  na- 
tional DRG  rate  to  reflect  Puerto  Rico's  inclusion  into  the  prospec- 
tive payment  sj'^stem. 

(5)  Quality  Protection. — The  Secretary  would  be  required  to  devel- 
op a  plan  to  refine  the  prospective  payment  system  for  hospitals  to 
adjust  for  severity  of  illness.  Hospitals  would  be  required  to  provide 
a  statement  of  patient  rights  to  beneficiaries.  Beneficiaries  would 
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have  a  right  to  appeal  hospital  discharge  notices  and  would  not  be 
liable  for  continued  inpatient  stay  until  after  the  appeal  is  decided. 
Hospitals,  health  maintenance  organizations  (HMO's),  and  competi- 
tive medical  plans  (CMP's)  would  be  prohibited  from  paying  physi- 
cians to  reduce  or  limit  services  to  beneficiaries.  The  prohibition 
would  be  effective  for  hospitals  six  months  after  enactment  and 
would  be  effective  for  HMO's  and  CMP's  on  January  1,  1988.  HHS 
would  be  required  to  submit  a  report  to  Congress  by  April  1,  1987, 
concerning  appropriate  exceptions  to  the  prohibition  for  HMO's 
and  CMP's.  HHS  would  be  required  to  study  the  adequacy  of  medi- 
care's quality  assurance  standards  for  hospitals  and  the  need  for 
payment  for  administratively  necessary  days. 

Hospitals  would  be  required  to  provide  discharge  planning.  The 
favorable  presumption  of  the  waiver  of  liability  for  medical  necessi- 
ty and  custodial  care  denials  for  hospice,  home  health  and  skilled 
nursing  facility  services  would  be  extended  through  September  30, 
1989.  A  waiver  of  liability  would  be  established  for  homebound  and 
intermittent  care  denials  for  home  health  services,  and  a  favorable 
presumption  for  these  denials  would  be  effective  through  Septem- 
ber 30,  1989.  HHS  would  be  required  to  develop  a  uniform  needs 
assessment  instrument  and  would  be  required  to  develop  an  expe- 
dited review  process  for  post-hospital  services.  Providers  would  be 
allowed  to  bring  appeals  on  behalf  of  beneficiaries;  appeals  of  tech- 
nical denials  would  be  allowed.  HHS  would  be  required  to  include 
information  concerning  quality  in  its  annual  report  on  prospective 
payment  and  would  be  required  to  conduct  a  demonstration  project 
concerning  prior  authorization  for  home  health  and  skilled  nursing 
facility  services. 

HHS  would  be  required  to  ensure  that  Peer  Review  Organiza- 
tions (PRO's)  receive  data  needed  to  conduct  reviews  on  a  timely 
basis.  PRO  review  of  early  readmission  cases  would  be  expanded. 
Each  PRO  would  be  required  to  provide  for  a  reasonable  allocation 
of  its  quality  review  effort  among  all  medicare  providers.  PRO's 
would  be  required  to  appoint  a  consumer  representative  to  their 
executive  boards  and  would  be  required  to  investigate  written  com- 
plaints about  quality  of  care.  Confidential  information  obtained  by 
pro's  could  be  shared  with  national  accreditation  bodies  and  with 
long-term  care  ombudsmen  and  state  protection  and  advocacy  offi- 
cials. PRO  funding  would  be  increased  to  cover  the  cost  of  the  new 
PRO  activities. 

HHS  would  be  required  to  contract  with  the  Institute  of  Medi- 
cine to  conduct  a  study  to  assist  in  the  development  of  a  long-term 
strategy  for  quality  assurance. 

(6)  Hospital  Insurance  Trust  Fund  Off-Budget  in  1987.— The  ef- 
fective date  of  the  provision  of  the  Social  Security  Act  that  removes 
the  receipts  and  disbursements  of  the  Federal  Hospital  Insurance 
Trust  Fund  from  the  unified  budget  would  be  accelerated  from  FY 
1993  to  FY  1987. 

(7)  Eliminate  Periodic  Interim  Payments  (PIP)  with  Prompt  Pay 
for  Providers. — The  periodic  interim  payment  would  be  eliminated 
effective  July  1,  1987,  for  all  hospitals  for  inpatient  services  except 
for  services  provided  in  "disproportionate  share"  hospitals,  sole 
community  hospitals  and  PPS-exempt  hospitals  and  units.  Further- 
more, other  cost-based  providers  would  continue  to  receive  periodic 
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interim  payments.  The  Secretary  would  be  required  to  make  ad- 
vance payments  to  hospitals,  if  the  hospital  can  demonstrate  that 
elimination  of  the  PIP  option  is  causing  significant  financial  diffi- 
culty. 

The  Secretary  would  be  required  to  pay  Part  A  "clean"  claims 
within  22  calendar  days  of  receipt  beginning  on  July  1,  1987. 
"Clean"  claims  submitted  by  participating  physicians  and  suppliers 
would  be  required  to  be  paid  within  11  days  beginning  in  FY  1988, 
and  within  22  days  for  nonparticipating  physicians  and  suppliers 
beginning  in  FY  1988. 

If  the  claim  is  not  paid  in  the  required  time  period,  a  notice  must 
be  sent  to  the  beneficiary,  physician,  supplier  or  provider  submit- 
ting the  claim  to  inform  them  of  expected  delays.  If  the  claim  is 
not  paid  or  a  notice  mailed,  interest  would  begin  to  accrue  on  the 
day  following  the  day  on  which  pa3ntnent  was  due. 

(8)  Health  Maintenance  Organization  Amendments. — The  HMO 
amendments  include  provisions  regarding,  (a)  composition  of  enroll- 
ment, (b)  authority  to  impose  civil  monetary  penalties,  (c)  a  study 
on  the  adjusted  average  per  capita  cost  and  the  adjusted  communi- 
ty rate,  (d)  prompt  pa)mient  of  claims,  (e)  allowing  beneficiaries  to 
disenroU  from  an  HMO  at  a  local  Social  Security  Office,  (f)  allow- 
ing the  Health  Care  Finance  Administration  (HCFA)  access  to  fi- 
nancial records  of  subcontractors  of  HMO's  and  CMP's  and  (g)  re- 
quiring provision  of  an  explanation  of  patient  rights. 

(9)  Eliminate  Health  Maintenance  Organization  Two  for  One 
Rule. — The  requirements  that  HMO's  that  had  or  have  a  medicare 
cost  contract  but  which  sign  a  section  1876  risk  contract  must 
enroll  two  new  medicare  risk  contract  enrollees  before  they  can 
convert  one  medicare  cost  contract  member  would  be  deleted. 

(10)  Extend  Part  B  25%  Premium  Policy  for  One  Year.— The  ex- 
isting temporary  provision  of  law  whereby  the  portion  of  part  B 
program  costs  financed  by  premium  income  equals  25%  would  be 
extended  for  one  additional  year,  through  calendar  year  1989 

(11)  Extend  and  Modify  Limits  on  Physicians  Fee  Increases. — On 
January  1,  1987,  all  physicians  will  receive  an  increase  equal  to  the 
Medical  Economic  Index  (MEI)  (now  estimated  to  be  3.2%)  in  pre- 
vailing charges  above  levels  in  effect  during  1986.  In  future  years, 
all  physicians  will  receive  an  increase  in  prevailing  charges  equal 
to  the  MEI.  Participating  physicians  would  receive  an  additional 
1%  bonus  in  1987  and  an  increase  equal  to  the  MEI  in  1988  and 
1989.  The  1  percent  would  not  be  included  in  the  base  and  would 
not  compound  in  future  years. 

Nonparticipating  physicians  could  increase  their  actual  charges 
by  the  MEI  plus  1%  in  1987  and  by  the  MEI  in  1988  and  1989.  The 
1%  would  be  included  in  the  base  and  would  compound  in  future 
years.  Special  rules  apply  for  new  nonparticipating  physicians.  The 
Secretary  would  be  prohibited  from  revising  the  MEI  on  a  retro- 
spective basis. 

(12)  Programs  to  Increase  Physician  Participation.— K  directory  of 
participating  physicians  would  be  sent  to  each  beneficiary  starting 
in  1988.  Carriers  would  be  required  to  implement  programs  to  re- 
cruit participating  physicians  and  to  familiarize  beneficiaries  with 
the  participating  physician  program.  An  incentive  pool  would  be 
available  for  distribution  to  carriers  based  on  their  success  in  re- 
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cruiting  new  participating  physicians.  The  medicare  provider 
agreement  for  hospitals  would  be  amended  to  require  that  hospital 
personnel  provide  the  name  of  at  least  one  qualified  participating 
physician  when  referring  a  beneficiary  for  follow-up  care  on  an 
outpatient  basis.  Physicians  would  be  prohibited  from  charging  for 
unnecessary  services,  whether  or  not  assignment  is  accepted.  Physi- 
cians providing  high-cost  elective  surgical  procedures  on  an  unas- 
signed  basis  would  be  required  to  provide  fee  information  to  the 
beneficiary  in  advance  of  performing  the  procedure. 

(13)  Prohibit  Administration  Regulation  on  Overpriced  Procedures 
and  Require  Study. — The  Secretary  would  be  prohibited  from  using 
"inherent  reasonableness"  to  establish  special  reasonable  charge 
limitations  for  services  covered  under  medicare  part  B.  Payment 
rates  would  continue  to  be  determined  on  the  basis  of  actual,  cus- 
tomary and  prevailing  charges.  The  Secretary  would  be  required  to 
submit  a  report  to  Congress,  after  consultation  with  the  Physician 
Payment  Review  Commission,  concerning  payment  reductions  for 
overpriced  procedures. 

(14)  Reduce  Rates  to  End-Stage-Renal-Disease  (ESRD)  Facilities 
and  Physicians  and  Strengthen  Networks. — The  facility  composite 
payment  rate  would  be  reduced  by  approximately  $5.50  per  treat- 
ment (4.5%)  based  upon  more  recent  data  on  facility  mix,  and 
home/in-facility  dialysis  mix.  The  base  rate  could  be  no  lower  than 
$117.50  for  free-standing  ESRD  facilities  and  no  lower  than  $121.50 
for  hospital  based  facilities. 

The  monthly  capitated  payment  rate  for  physicians  treating 
ESRD  patients  would  be  reduced  by  approximately  $14  (8%)  to  re- 
flect the  shorter  period  of  time  spent  on  patients  who  receive  their 
care  at  home. 

The  Secretary  would  be  required  to  establish  17  or  more  net- 
works to  carry  out  the  functions  and  responsibilities  as  presently 
set  forth  in  law,  and  the  responsibilities  of  the  networks  would  in- 
clude: (a)  collecting,  validating  and  evaluating  patient  and  facility 
data;  (b)  conducting  on-site  review  of  the  medical  care  provided  to 
beneficiaries  in  facilities;  and  (c)  implementing  a  procedure  for 
evaluating  and  resolving  patient  grievances. 

(15)  Technical  Amendments  and  Miscellaneous  Provisions. — The 
provision  corrects  a  number  of  technical  errors  in  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985,  P.L.  99-272,  and  relat- 
ed laws  including  the  disproportionate  share,  indirect  teaching  ad- 
justment, prospective  payment  for  skilled  nursing  facilities,  assist- 
ants at  surgery  and  direct  medical  education  provisions. 

In  addition,  there  are  eight  other  non-cost  provisions  which 
would: 

(a)  Extend  the  Secretary's  authority  to  enter  into  two  com- 
petitively bid  contracts  under  parts  A  and  B  of  medicare  to  re- 
place poor  performing  contracts  for  three  years; 

(b)  Modify  the  effective  date  of  disenrollment  from  medicare 
when  a  beneficiary  files  a  notice  to  disenroll; 

(c)  Legalize  the  payment  of  administrative  fees  to  group  pur- 
chasing organizations  for  vendors  where  full  disclosure  of  such 
payment  is  made; 

(d)  Expand  the  membership  of  the  Physician  Payment  As- 
sessment Commission  to  13; 
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(e)  Provide  a  one-year  extension  of  the  ''pass  through"  for 
costs  for  services  of  certified  registered  nurse  anesthetists; 

(f)  Connecticut  Hospice,  Inc.  would  be  waived  for  two  years 
from  the  80/20  inpatient/home  care  day  requirement.  Con- 
necticut Hospice  would  not  be  allowed  to  have  more  than  50% 
of  total  days  as  inpatient  days. 

(g)  The  three-year  period  granted  for  rural  referral  centers 
status  would  be  extended  to  four  years;  and 

(h)  Require  that  the  Secretary  of  HHS  may  not  recoup  from 
nor  reduce  pa3mients  to  Massachusetts  hospitals  until  January 
1,  1988. 

(16)  High  Risk  Health  Insurance  Pools. — Once  a  State  has  estab- 
lished a  health  insurance  pool,  any  employer  with  20  or  more  em- 
ployees who  does  business  in  the  State,  would  be  required  to  par- 
ticipate in  the  insurance  pool  or  face  a  5%  excise  tax  on  gross 
wages  (as  defined  in  Internal  Revenue  Code  sec.  3401)  paid  or  in- 
curred during  the  taxable  year.  To  the  extent  the  insurance  pool  is 
not  self-supporting  from  premiums,  losses  would  be  made  up  by  eq- 
uitable assessments  on  all  participating  employers  in  the  State. 

The  health  insurance  pool  would  be  available  to  all  residents  of 
the  State  regardless  of  health  status.  Policies  would  be  designed  to 
offer  coverage  typical  of  large  employer  plans  in  the  State,  but  pre- 
miums charged,  in  no  event,  could  be  higher  than  150%  of  average 
premium  rates  for  individual  standard  risks  in  the  State  for  compa- 
rable coverage.  Coverage  standards  would  be  established  for  life- 
time limits,  caps  on  out-of-pocket  expenses,  deductibles,  coverage 
for  pre-existing  conditions  and  durable  medical  equipment.  A  State 
or  other  entity  could  provide  payment  of  part  or  all  of  the  premi- 
um of  an  enrollee  and  could  vary  the  amount  of  the  pa)Tiient  based 
on  the  enrollee's  income  or  on  some  other  basis. 

State  Legislatures  would  have  until  January  1,  1988,  to  establish 
a  health  insurance  pool  or  until  the  first  January  1st  that  occurs 
after  the  close  of  their  first  regular  State  legislative  session. 

(17)  Technical  Corrections  Concerning  Private  Health  Insurance 
Continuation  Coverage. — There  are  several  technical  corrections 
which  would: 

(a)  Establish  a  60-day  notification  deadline  for  divorced  and 
legally  separated  spouses  and  dependents  who  no  longer  qual- 
ify as  dependents  under  the  plan's  definition. 

(b)  Clarify  that  a  qualified  beneficiary  may  have  more  than 
one  qualifying  event,  but  the  length  of  coverage  could  not 
exceed  36  months; 

(c)  Clarify  that  an  election  by  a  qualified  beneficiary  shall  be 
deemed  to  be  an  election  for  all  other  qualified  beneficiaries  in 
the  family,  but  each  qualified  beneficiary  is  entitled  to  make 
an  individual  election; 

(d)  Specify  a  30-day  period  of  time  (or  longer  if  the  plan  per- 
mits) for  which  failure  to  pay  the  premium  would  result  in  ter- 
mination of  coverage; 

(e)  Clarify  that  if  coverage  is  modified  for  all  similarly  situat- 
ed beneficiaries,  coverage  shall  be  modified  for  qualified  benefi- 
ciaries. 

(18)  Extend  the  Private  Health  Insurance  Continuation  Cover- 
age.—The  Consolidated  Budget  Reconciliation  Act  of  1985  (COBRA) 
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provision  would  be  amended  so  that  in  the  event  that  an  employer 
files  for  Chaper  11  reorganization  on  or  after  July  1,  1986,  all  the 
retirees,  regardless  of  the  date  of  retirement,  their  spouses  and  de- 
pendents, who  would  lose  their  employer-based  health  insurance 
would  have  the  option  to  elect  to  continue  in  the  employer  based 
health  insurance  plan  until  the  death  of  the  retiree,  reemployment, 
remarriage  resulting  in  coverage  from,  the  spouse's  plan,  or  failure 
to  pay  the  premium.  Upon  the  death  of  the  retiree,  the  widow  and 
dependents  could  elect  to  remain  in  the  health  plan  for  up  to  three 
years  as  defined  in  COBRA. 

Subtitle  D — Revenue  Provisions 

(1)  Extension  of  Telephone  Excise  Tax. — Under  current  law,  a 
three-percent  excise  tax  is  imposed  on  amounts  paid  for  local  tele- 
phone service,  toll  telephone  service,  and  teletypewriter  exchange 
service.  This  excise  tax  is  currently  scheduled  to  terminate  after 
December  31,  1987.  Under  the  new  provision  adopted  by  the  Com- 
mittee, it  would  be  extended  at  a  three-percent  rate  for  two  years, 
through  December  31,  1989. 

SUMMARY  OF  DEFICIT  REDUCTION 

The  net  deficit  reduction  achieved  by  the  provision  summarized 
above,  over  the  three-year  period  from  1987-1989,  is  $12.0  billion, 
as  shown  in  the  attached  table.  The  deficit  reduction  target  for  the 
Committee  on  Ways  and  Means  in  the  House-passed  budget  resolu- 
tion is  a  net  of  $11.6  billion.  This  includes  $12.6  billion  in  deficit 
reduction  and  $1.0  billion  in  allowed  spending. 

Deficit  reduction  achieved  from  FY  1987-89 


Millions 

A.  Budget  resolution  targets: 

Reconciliation  instruction   $12,635 

Allowed  spending   (1,000) 

Net  deficit  reduction   11,635 

B.  Committee  recommendations: 

Social  Security: 

Remove  COLA  trigger  

Accelerate  State  and  local  deposit  of  payroll  taxes   1,846 

Public  assistance: 

AFDC-UP   (370) 

FY  1987  Federal  AFDC  Percentage   (15) 

lEVS  targeting  

FUTA  repayment  tax  extension   2,150 

Medicare: 

Set  hospital  deducticable  at  $500  in  1987   (810) 

Hospital  payment  increases  of  1.3  percent  for  FY  1987  and 

market  basket  minus  2.0  percent  for  FY  1988   2,670 

Limit  aggregate  capital  payment  increases  to  10  percent  annual- 
ly  1,100 

Include  Puerto  Rico  into  PPS  system   (45) 

Quality  protections   (362) 

Medicare  off-budget  in  1987  

Eliminate  periodic  interim  payments  with  prompt  pay  for  pro- 
viders   1,621 

HMO  amendments  

Eliminate  HMO  2-for-l  rule   (120) 

Extend  part  B  25  percent  premium  policy  for  1  year   440 

Extend  and  modify  limits  on  physicians  fee  increases   (50) 
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Millions 

Programs  to  increase  physician  participation   200) 

Disallow  administration  regulation  on  overpriced  procedures 

and  require  study  

Reduce  rates  to  ESRD  facilities  and  physicians  and  strengthen 

networks   297 

Technical  amendments  and  miscellaneous  provisions  

High  risk  health  insurance  pools  

COBRA  health  insurance  amendments..  

Revenues:  Extend  telephone  excise  tax  for  2  years   3,627 


Total  (Net  Deficit  Reduction)   11,978 

^  Not  included  in  totals.  Dollar  amounts  determined  by  appropriation  action. 
Note:  Numbers  in  parentheses  indicate  the  provision  will  cost,  not  save  money. 


II.  EXPLANATION  OF  PROVISIONS 


Subtitle  A. — Social  Security  Amendments 

1.  Elimination  of  3-Percent  Trigger  for  Cost-of-Living  Increases  (sec. 
10001  of  the  hill) 

Present  law. — The  Social  Security  Act  provides  for  a  cost-of-living 
adjustment  (COLA)  for  benefits  under  the  Old-Age,  Survivors,  and 
Disability  Insurance  program,  based  on  the  consumer  price  index 
(CPI),  if  the  CPI  increases  by  3.0  percent  or  more  during  a  specified 
base  period  (currently,  the  third  quarter  of  the  prior  year  through 
the  third  quarter  of  the  current  year).  If  the  CPI  rises  by  less  than 
3.0  percent  during  the  base  period,  a  COLA  is  not  provided.  In  the 
following  year,  however,  the  COLA  is  based  on  the  accumulated  in- 
crease in  the  CPI  over  2  years. 

Several  other  automatic  increase  provisions  are  linked  to  the 
social  security  COLA,  and  are  triggered  only  if  the  social  security 
COLA  is  provided.  These  include  the  increase  in:  a)  the  maximum 
amount  of  earnings  taxable  under  FICA  and  SECA;  b)  the  amount 
of  earnings  exempt  from  the  retirement  test;  c)  the  Supplementary 
Medical  Insurance  (SMI)  beneficiary  premium;  d)  railroad  retire- 
ment, Supplemental  Security  Income  (SSI),  and  Veteran's  pension 
benefits;  and  e)  certain  eligibility  standards  for  medicaid,  food 
stamps,  housing  assistance,  and  Aid  to  Families  with  Dependent 
Children  (AFDC). 

Explanation  of  provision. — The  Committee  bill  would  eliminate 
the  3  percent  trigger  for  the  provision  of  the  social  security  COLA. 
A  COLA  would  be  provided  in  any  year  in  which  there  has  been  a 
positive  rise  in  the  CPI  during  the  specified  base  period.  This  would 
have  the  effect  of  assuring  that  the  other  automatic  increase  provi- 
sions linked  to  the  Social  Security  COLA  would  also  rise  in  any 
year  in  which  the  CPI  rises. 

This  provision  also  contains  a  technical  amendment  to  the  SMI 
program  to  clarify  that  in  implementing  the  SMI  "hold  harmless" 
provision  (mandated  by  the  Deficit  Reduction  Act  of  1984)  that  the 
proceeds  from  rounding  social  security  benefit  amounts  down  to 
the  next  lower  dollar  accrue  to  the  OASDI  trust  funds. 

Effective  date. — This  provision  will  be  effective  for  the  COLA 
provided  in  December  1986. 
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2.  Deposits  of  Social  Security  Contributions  by  State  and  Local  Gov- 
ernment Employers  (sec.  10002  of  the  bill) 

Present  law. — Each  State  may  enter  into  a  voluntary  agreement 
with  the  Secretary  of  Health  and  Human  Services  to  provide  social 
security  coverage  for  employees  of  the  State  government  and  any 
of  its  political  subdivisions.  A  State  which  enters  into  a  coverage 
agreement  is  liable  for  collecting  and  depositing  with  the  Federal 
government  twice  a  month  employer  and  employee  social  security 
contributions  on  their  own  behalf  and  for  sub-State  entities.  Pay- 
ments of  social  security  contributions  are  first  made  by  the  local 
subdivisions  to  the  State,  which  also  is  responsible  for  verifying 
and  consolidating  the  payments.  The  State  then  deposits  with  the 
Federal  Government  these  payments  and  the  appropriate  amounts 
with  respect  to  its  own  employees. 

Private  employers  are  required  to  make  payroll  tax  payments 
under  a  schedule  that  links  the  frequency  of  deposits  to  the 
amount  of  taxes  withheld.  Large  employers  may  make  deposits  as 
frequently  as  eight  times  a  month,  while  small  employers  may 
make  them  as  infrequently  as  once  every  3  months.  (These  rules 
also  apply  to  deposits  of  Federal  income  taxes  withheld  by  State 
and  local  governments  from  their  employees.) 

Late  deposits  by  State  governments  are  subject  to  an  interest 
charge  at  the  rate  of  6  percent  per  year.  Private  sector  employers 
pay  an  interest  rate  that  is  based  on  the  prime  interest  rate 
charged  by  major  commercial  banks.  This  rate  is  adjusted  semi-an- 
nually. 

Explanation  of  provision. — The  Committee  bill  removes  from  the 
States  the  intermediary  role  of  collecting  social  security  contribu- 
tions from  sub-State  entities  and  place  all  State  and  local  govern- 
ment employers  under  a  direct  depositing  requirement  with  a 
schedule  that  conforms  with  the  frequency  required  of  private  em- 
ployers. State  are  relieved  of  liability  for  collecting  and  verifying 
the  social  security  contributions  owed  by  its  political  subdivisions. 
In  addition,  the  provision  subjects  State  and  local  governments  to 
the  same  interest  charge  and  penalties  for  late  deposits  as  are  im- 
posed on  private  employers. 

Effective  date. — The  provision  is  effective  for  pa5mients  of  contri- 
butions due  with  respect  to  wages  paid  after  December  31,  1986. 

Subtitle  B. — Public  Assistance  and  Unemployment  Compensation 

Provisions 

1.  AFDC  for  Unemployed  Two-Parent  Families  (sec.  10101  of  the 
bill) 

Present  law. — States  have  the  option  to  provide  AFDC  to  finan- 
cially eligible  two-parent  families  in  which  the  principal  earner  is 
''unemployed,"  defined  as  working  fewer  than  100  hours  per 
month. 

For  eligibility,  the  law  requires  that  the  unemployed  parent  have 
worked  6  or  more  quarters  in  any  13-calendar  quarter  period 
ending  within  1  year  before  appljdng  for  AFDC-UP. 

States  without  an  AFDC-UP  programs  are:  Alabama,  Alaska, 
Arizona,  Arkansas,  Colorado,  Florida,  Georgia,  Idaho,  Indiana, 
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Kentucky,  Louisiana,  Mississippi,  Nevada,  New  Hampshire,  New 
Mexico,  North  Carolina,  North  Dakota,  Oklahoma,  South  Dakota, 
Tennessee,  Texas,  Utah,  Virginia,  and  Wyoming.  The  Virgin  Is- 
lands and  Puerto  Rico  also  do  not  have  AFDC-UP. 

Explanation  of  provision. — The  bill  requires  all  State  AFDC  pro- 
grams to  offer  assistance  to  financially  eligible  two-parent  families 
in  which  the  principal  earner  is  "unemployed,"  defined  as  working 
fewer  than  100  hours  per  month. 

In  addition,  the  definition  of  "quarters  of  work"  would  be  modi- 
fied. States  would  be  permitted  to  substitute  for  4  of  the  requisite  6 
quarters  of  work,  quarters  of  full-time  attendance  in  elementary  or 
secondary  school  or  full-time  participation  in  vocational  training, 
with  a  lifetime  limit  of  4  quarters  creditable  to  vocational  training. 

Effective  date. — The  proposal  would  be  effective  January  1,  1988. 

2.  Targeting  the  Use  of  the  Income  and  Eligibility  Verification 
System  (sec.  10102  of  the  bill) 

Present  Zai^;.— Section  1137  of  the  Social  Security  Act  requires 
that  States  establish  an  income  and  eligibility  verification  system 
(lEVS)  for  certain  public  assistance  programs.  Section  1137  was  es- 
tablished by  the  Deficit  Reduciton  Act  of  1984  and  was  effective 
April  1,  1985,  although  the  Secretaries  of  the  respective  depart- 
ments may  permit  States  to  delay  implementation.  Such  delays 
may  not  extend  beyond  September  30,  1986. 

Under  lEVS,  the  State  agencies  administering  AFDC,  Medicaid, 
Unemplo5m[ient  Compensation,  Food  Stamps  and  the  adult  assist- 
ance programs  in  the  territories  (and  the  Social  Security  Adminis- 
tration (SSA)  in  the  case  of  the  SSI  program)  must  request  and 
make  use  of:  (1)  unearned  income  information  available  from  the 
Internal  Revenue  Service;  and  (2)  quarterly  wage  information.  In- 
dependent verification  of  the  unearned  income  information  is  re- 
quired before  action  can  be  taken  and  recipient  confidentisdity 
must  be  protected. 

Explanation  of  provision. — The  bill  clarifies  that  Congress  in- 
tends that  the  system  be  targeted  to  those  uses  which  are  likely  to 
be  most  productive. 

It  is  the  intent  of  the  Committee  to  have  States  utilize  a  variety 
of  information  sources  to  verify  the  eligibility  of  applicants  and  re- 
cipients of  benefit  programs,  as  an  effective  and  efficient  tool  in 
preventing  benefit  payments  from  being  made  to  individuals  who 
are  not  eligible.  For  the  use  of  such  information  to  be  a  productive 
activity.  States  must  be  afforded  the  discretion  to  target  their  ef- 
forts in  ways  they  determine  most  cost  effective.  The  final  rules 
promulgated  by  the  respective  Departments  do  not  permit  the  tar- 
geting prescribed  in  statute.  Rather,  the  final  rules  call  for  match- 
ing all  applicants  and  recipients  against  each  information  source, 
and  require  a  follow-up  in  all  cases  where  any  income,  earned  or 
unearned,  is  indicated.  This  universal  review  was  not  what  was  in- 
tended by  Congress  and  would  result  in  an  unnecessary  and  costly 
administrative  burden  on  the  States. 

To  insure  that  the  required  matches  are  cost-effective  verifica- 
tion processes,  the  States  should  be  allowed  to  prioritize  and  target 
the  follow-up  of  case  records  based  on  match  findings.  For  example, 
following-up  on  individuals  whose  unearned  income  exceeds  certain 
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tolerance  levels  is  more  efficient  than  verifying  every  case  with  un- 
earned income. 

In  addition,  the  Committee  believes  that  requiring  States  to  act 
upon  the  information  they  receive  within  30  days,  as  prescribed  in 
the  final  rule,  is  unrealistic.  States  have  a  finite  amount  of  admin- 
istrative resources,  and  are  dependent  upon  the  actions  of  others 
outside  the  agency  as  well  as  the  mail  system  to  carry  out  their 
duties.  For  this  reason,  the  Committee  believes  a  45  days  require- 
ment is  more  reasonable  than  the  30  days  set  forth  in  the  final 
rule.  The  allowance  that  action  can  be  delayed  further  on  up  to  20 
percent  of  the  information  items  when  collateral  verification 
sources  are  required — as  provided  in  the  final  rules — should  be  re- 
tained. 

Effective  date. — On  enactment. 

3.  Annual  Calculation  of  the  Federal  Percentage  of  AFDC  Expendi- 
tures (sec.  10103  of  the  bill) 

Present  law. — Prior  to  enactment  of  Public  Law  99-272,  the  Fed- 
eral percentage  was  calculated  between  October  1  and  November  1 
of  each  even-numbered  year.  The  percentage  applied  to  the  two 
year  period  beginning  the  following  October.  P.L.  99-272  requires 
an  annual  rather  than  biennial  calculation  of  the  Federal  percent- 
age beginning  in  FY  1987. 

Explanation  of  provision. — The  shift  from  a  biennial  to  an 
annual  calculation  of  the  Federal  percentaga  occurs  in  the  middle 
of  the  two-year  cycle  and  results  in  a  loss  of  funds  for  13  States  in 
FY  1987.  The  bill  restores  these  funds  for  FY  1987  only.  According 
to  the  Department  of  Health  and  Human  Services  the  States  affect- 
ed are:  Arizona,  Florida,  Georgia,  Maine,  Minnesota,  Missouri,  New 
Hampshire,  North  Carolina,  Ohio,  Rhode  Island,  South  Carolina, 
South  Dakota,  and  Virginia. 

Effective  date.— Ocioher  1,  1986. 

Jf.  Extension  of  that  Portion  of  the  Federal  Unemployment  Tax 
(FUTA)  that  is  Due  to  Expire  on  December  31,  1987  (sec.  1010k 
of  the  bill) 

Present  law. — Employers  pay  a  FUTA  tax  of  6.2%  on  the  first 
$7,000  in  wages  paid  to  their  employees.  They  receive  a  credit,  how- 
ever, of  5.4%  in  recognition  of  the  State  unemployment  taxes  that 
they  pay,  making  the  net  FUTA  tax  .8%.  A  portion  of  the  6.2% 
gross  FUTA  rate,  .2%,  is  temporary  and  under  current  economic 
assumptions  will  expire  on  December  31,  1987.  This  will  reduce  the 
net  FUTA  tax  to  .6%. 

The  temporary  portion  of  the  FUTA  tax  was  enacted  as  part  of 
the  Unemployment  Compensation  Amendments  of  1976  (P.L.  94- 
566)  and  became  effective  on  Janaury  1,  1977.  The  funds  generated 
by  this  portion  of  the  tax  are  used  to  repay  general  revenue  ad- 
vances made  to  the  Extended  Unemployment  Compensation  Ac- 
count. These  advances  have  been  used  to  pay  for  the  Federal  Sup- 
plemental Benefit  program  and  for  the  Federal  share  of  the  perma- 
nent extended  benefit  program. 

Under  current  law,  the  tax  automatically  expires  at  the  begin- 
ning of  the  first  year  following  the  year  in  which  the  advances  are 
repaid.  Current  economic  projections  indicate  that  advances  will  be 
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fully  repaid  in  mid-1987.  This  means  that  the  gross  FUTA  tax  rate 
will  be  6.0%  and  the  net  FUTA  tax  rate  will  be  .6%,  for  the  year 
beginning  January  1,  1986. 

Explanation  of  provision. — The  bill  provides  that  the  temporary 
FUTA  tax  would  remain  in  effect  for  1988  and  1989,  notwithstand- 
ing the  anticipated  repayment  in  1987  of  general  revenue  advances 
to  the  Extended  Unemplojnnent  Compensation  Account. 

Effective  date. — The  provision  applies  to  renumeration  paid  after 
December  31,  1986. 

Subtitle  C. — Medicare  and  Health  Programs 

Part  1 — Provisions  Relating  to  Medicare  Part  A  Only 

1.  Setting  part  A  deductible  at  $500  for  1987  (sec.  10201  of  the  bill) 

Present  law. — Under  current  law  medicare  beneficiaries  are  re- 
quired to  pay  a  part  A  hospital  deductible  for  each  hospital  admis- 
sion, but  not  to  exceed  one  hospital  deductible  per  spell  of  illness. 
The  part  A  deductible  is  tied  to  a  formula  based  on  the  annual  in- 
crease in  the  average  cost  per  day  of  hospitalization.  The  deducti- 
ble for  CY  86  is  $492  and  is  projected  to  rise  to  $572  in  1987,  $616 
in  1988,  and  $648  in  1989.  The  part  A  deductible  has  increased  rap- 
idly as  an  unforeseen  consequence  of  the  shorter  lengths  of  stay 
that  have  resulted  in  part  from  the  implementation  of  the  prospec- 
tive payment  system  for  hospitals. 

Explanation  of  provisions. — For  CY  86  the  hospital  deductible 
would  be  $500,  thereafter  current  law  would  prevail.  The  Commit- 
tee believes  that  the  projected  increases  in  the  hospital  deductible 
are  unacceptably  high  and  will  reach  levels  which  were  never  in- 
tended. If  the  current  rate  of  increase  had  been  allowed,  the  part  A 
deductible  would  have  gone  up  43%  over  the  two  years,  1986-1987. 
For  this  reason,  the  Committee  has  decided  to  set  the  deductible  at 
$500  for  CY  86  with  the  thought  that  it  will  revisit  this  issue  next 
year  to  determine  an  appropriate  rate  structure  for  future  years. 

Effective  date. — The  provision  is  effective  for  part  A  hospital  de- 
ductibles incurred  in  1987. 

2.  Applicable  percentage  increase  in  payments  for  inpatient  hospital 

services  (sec.  10202  of  the  bill) 

Present  law. — Current  law  provides  that  the  medicare  prospec- 
tive payment  rates  be  updated  annually  by  the  Secretary  of  Health 
and  Human  Services  (HHS).  The  law  states  that  the  update  should 
reflect  increases  in  hospital  input  prices,  but  not  to  exceed  the  hos- 
pital market  basket  (index  measuring  hospital  input  prices)  for  FY 
1987  and  FY  1988  and  market  basket  plus  one  quarter  of  a  percent- 
age point  thereafter.  The  Congressional  Budget  Office  baseline  for 
estimating  FY  1987  expenditures  assumes  a  2%  increase  in  pay- 
ments for  PPS  hospitals. 

On  June  30,  1986,  the  Secretary  of  HHS  promulgated  proposed 
regulations  that  would  provide  a  .5%  increase  in  the  prospective 
payment  rates  for  FY  1987.  The  Prospective  Payment  Assessment 
Commission  (ProPAC)  has  recommended  a  2.2%  increase  in  pro- 
spective payment  rates  for  FY  1987  if  capital  is  included  into  the 
PPS  system,  1.9%  if  not. 
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PPS-exempt  hospitals  are  paid  on  a  cost  basis  subject  to  caps  on 
the  maximum  amount  of  allowable  reimbursement.  The  Secretary 
of  HHS  has  proposed  a  .5%  increase  in  the  caps  of  PPS-exempt 
hospitals  while  ProPAC  has  recommended  a  3.2%  increase. 

Current  law  requires  that  the  DRG  weights  by  recalibrated  no 
less  frequently  than  every  four  years.  Recalibration  means  the  ad- 
justment of  all  DRG  weights  to  reflect  relative  resource  use  associ- 
ated with  all  existing  DRG  categories  and /or  the  creation  or  elimi- 
nation of  DRG  categories. 

Explanation  of  provision. — The  bill  would  require  that  prospec- 
tive payment  system  hospitals  be  provided  a  1.3%  increase  in  the 
average  standardized  payment  amounts  for  fiscal  1987  and  market 
basket  minus  two  percentage  points  for  fiscal  1988. 

PPS-exempt  hospitals  would  be  provided  a  1.3%  increase  in  the 
cost  limits  for  FY  1987,  and  an  increase  for  hospital  market  bas- 
kets minus  2.0%  for  FY  1988.  In  years  beyond  FY  1988  the  bill 
would  indicate  that  the  update  factor  for  PPS  hospitals  may  be  es- 
tablished at  a  different  level  than  the  update  factor  for  PPS 
exempt  hospitals.  It  is  the  Committee's  view  that  the  criteria  uti- 
lized to  develop  the  update  factor  for  PPS-exempt  hospitals  should 
be  specific  to  the  operation  of  these  facilities.  Therefore,  the  Com- 
mittee recommends  that  the  Secretary  consider  the  ProPAC  recom- 
mendations regarding  a  separate  update  factor  for  PPS-exempt 
hosptials. 

The  Committee  has  given,  in  the  past,  a  significant  amount  of 
discretion  to  the  Secretary  of  Health  and  Human  Services  in  devel- 
oping the  annual  update  factor  for  hospital  payments  imder  the 
medicare  program.  The  statutory  language  requires  that  hospital 
pa)mQents  reflect  amounts  necessary  for  the  efficient  and  effective 
delivery  of  medically  appropriate  and  necessary  care  of  high  qual- 
ity. 

The  Committee  has,  however,  for  the  last  two  years  overridden 
the  Administration's  recommended  update  factor.  The  Committee 
finds  itself  in  the  sj-me  situation  once  again  this  year  as  it  finds 
the  Secretary's  recommended  FY  1987  update  factor  unacceptable. 
The  Committee  concludes  that  the  Administration,  in  developing 
the  update  factor  for  fiscal  year  1987  used  factors  other  than  those 
originally  anticipated  in  the  legislation. 

In  response  to  concerns  of  the  Secretarial  use  of  the  discretion- 
ary authority  granted  by  Congress,  the  Committee  has  reluctantly 
taken  the  step  of  not  only  mandating  the  update  factor  for  FY  1987 
but  also  for  FY  1988.  The  Committee  requires  that  the  Secretary, 
for  the  FY  1988  update  factor,  provide  a  report  and  a  documented 
recommendation  to  Congress  by  April  1,  1987,  on  what  the  Secre- 
tary would  recommend  for  the  FY  1988  update  factor.  The  Commit- 
tee will  review  this  report,  along  with  the  report  of  the  Prospective 
Payment  Assessment  Commission,  and  make  a  determination  as  to 
what,  if  any,  adjustments  should  be  made  to  the  FY  1988  update 
factor  established  under  this  legislation  at  market  basket  minus 
two  percent. 

The  Committee  anticipates  that  the  Secretary  will  continue  to 
publish  the  June  1  proposed  regulation  for  FY  1988,  providing  for 
the  market  basket  minus  two  percent  update  factor  as  well  as 
recalibrating  and  making  other  adjustments  as  appropriate  and 
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within  the  scope  of  the  law.  The  final  regulation  would  be  pub- 
lished September  1,  1987,  for  implementation  October  1,  1987. 

The  Committee  believes  that  the  most  recent  data  available 
should  be  used  in  refining  the  market  basket.  The  market  basket  is 
being  established  on  a  1982  data  source  even  though  significant 
changes  have  taken  place  since  then.  Data  from  1984  is  available 
and  should  be  used. 

The  Secretary  of  HHS  would  be  required  to  recalibrate  the  diag- 
nosis related  group  (DRG)  weights  annually  to  ensure  that  the 
DRG  weights  reflect  the  use  of  new  technologies  and  other  practice 
pattern  changes  affecting  the  relative  use  of  hospital  resources 
among  DRG  categories. 

The  Committee  is  most  concerned  that  the  Administration  has 
failed  to  respond  to  Congress  on  the  many  studies  and  requests 
that  would  identify  ways  in  which  the  PPS  system  could  be  refined 
to  more  accurately  reflect  the  costs  incurred  per  discharge.  As  the 
movement  towards  national  rates  progresses,  the  need  for  refine- 
ments to  the  system  in  order  to  provide  for  an  equitable  distribu- 
tion of  payments  among  hospitals  becomes  more  urgent.  The  Com- 
mittee understands  that  the  Secretary  of  Health  and  Human  Serv- 
ices has  made  the  PPS  studies  and  refinement  issues  the  highest 
priority.  The  Committee  further  anticipates  that  work  on  refining 
the  PPS  system  will  enable  consideration  of  legislation  to  make  the 
system  more  equitable  during  1987. 

The  Committee  is  concerned  about  the  impact  of  the  prospective 
pa3nnent  system  on  rural  hospitals.  The  Committee  is  also  con- 
cerned about  hospitals  in  rural  areas  which  are  on  the  margins  of 
qualifying  for  the  urban  pajnnent  rate.  The  Committee  believes 
that  hospitals  in  counties  that  are  in  this  category  may  be  experi- 
encing hardship  under  the  PPS  system  and  would  urge  that  the 
Secretary  examine  what  options  are  available  to  remedy  this  situa- 
tion. Furthermore,  the  Committee  is  concerned  about  the  impact  of 
the  outlier  policy  on  rural  hospitals  as  well  as  the  accuracy  of  the 
methodology  of  establishing  the  rural /urban  payment  rates.  The 
Committee  will  be  examining  more  closely  the  issue  of  rural  hospi- 
tals in  the  coming  year. 

Effective  rfate.— The  provisions  would  be  effective  for  cost  report- 
ing periods  beginning  during  fiscal  years  1987  and  1988  for  prospec- 
tive pajonent  system-exempt  hospitals;  and  for  discharges  occurring 
during  fiscal  years  1987  and  1988  for  prospective  payment  system 
hospitals. 

3.  Limitation  on  payments  for  capital-related  costs  for  inpatient  hos- 
pital services  of  DRG  hospitals  under  medicare  (Sec.  10203  of 
the  hill) 

Present  law. — The  Social  Security  Amendments  of  1983,  P.L.  98- 
21,  implemented  a  prospective  payment  system  for  hospital  inpa- 
tient operating  costs.  Under  P.L.  98-21,  capital-related  costs  are  ex- 
cluded from  the  prospective  pa5mient  system  until  October  1,  1986. 
This  exclusion  was  extended  until  October  1,  1987,  by  the  Urgent 
Supplemental  Appropriations  Bill,  P.L.  99-369. 

If  Congress  does  not  enact  legislation  to  include  capital-related 
costs  in  the  prospective  payment  system  by  October  1,  1987,  medi- 
care pa5rment  for  such  new  costs  would  only  be  allowed  if  a  State 
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has  a  capital-expenditure  review  agreement  with  the  Secretary  of 
HHS  (under  section  1122  of  the  Social  Security  Act)  and  the  State 
had  recommended  approval  of  the  expenditure. 

The  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985, 
P.L.  99-272,  provides  that  payment  for  return  on  equity  capital  will 
be  separated  from  payments  from  other  elements  of  capital-related 
costs  and  phased  out  over  a  three  year  period.  For  hospital  cost  re- 
porting periods  beginning  in  fiscal  year  1987,  payments  for  return 
on  equity  will  be  reduced  to  75%  of  the  otherwise  allowable 
amount.  For  cost  reporting  periods  during  fiscal  years  1988  and 
1989,  return  on  equity  payments  will  be  reduced  to  50%  and  25% 
respectively,  of  the  otherwise  allowable  amounts. 

Explanation  of  provision. — The  bill  would  require  the  Secretary 
to  ensure  that  the  aggregate  payment  amount  for  capital-related 
costs  associated  with  inpatient  hospital  services  for  hospitals  under 
the  prospective  pajmient  system  (PPS)  does  not  exceed  the  target 
limits  as  specified. 

The  Secretary  of  HHS  would  be  required  to  estimate,  based  upon 
the  best  available  data,  the  aggregate  amount  of  payment  for  cap- 
ital-related costs  associated  with  inpatient  hospital  services  for  PPS 
hospitals  and  their  exempt  units  for  portions  of  cost  reporting  peri- 
ods occurring  in  fiscal  year  1986.  The  aggregate  amount  means  the 
sum  of  such  capital-related  expenditures  for  hospitals  under  the 
prospective  pajonent  system. 

This  amount  would  establish  the  base  on  which  payments  in 
fiscal  years  1987  through  1989  would  be  determined.  The  Secretary 
would  be  permitted  to  adjust  the  fiscal  year  1986  base  in  each  of 
the  following  fiscal  years  based  on  the  most  recent  available  data. 

In  determining  the  limit  on  payments  in  fiscal  year  1987,  the 
Secretary  would  be  required  to  adjust  the  fiscal  year  1986  base.  The 
base  would  be  reduced  by  an  amount  equal  to  25  percent  of  the 
pajonent  for  return  on  equity.  The  Secretary  would  be  required  to 
ensure  that  the  aggregate  amount  of  such  capital-related  payments 
for  portions  of  cost  reporting  periods  occurring  in  fiscal  year  1987 
does  not  exceed  110%  of  the  adjusted  fiscal  year  1986  base. 

The  fiscal  year  1986  base  used  for  determining  the  limit  on  pay- 
ments in  fiscal  year  1988  would  be  reduced  by  the  amount  equal  to 
50%  of  the  payment  amount  for  return  on  equity.  The  Secretary 
would  be  required  to  ensure  that  the  aggregate  amount  of  such 
capital  payments  for  portions  of  cost  reporting  periods  occurring  in 
fiscal  year  1988  does  not  exceed  120%  of  the  adjusted  fiscal  year 
1986  base. 

The  fiscal  year  1986  base  used  for  determining  the  limit  on  pay- 
ments in  fiscal  year  1989  would  be  reduced  by  an  amount  equal  to 
75%  of  the  payment  amount  for  return  on  equity.  The  Secretary 
would  be  required  to  ensure  that  the  aggregate  amount  of  such 
capital  expenditures  for  portions  of  cost  reporting  periods  in  fiscal 
year  1989  does  not  exceed  130%  of  the  adjusted  fiscal  year  1986 
base. 

If  the  Secretary  determines  that  the  aggregate  amount  of  pay- 
ment for  capital-related  costs  would  exceed  the  specified  limits,  the 
Secretary  would  be  required  to  determine  the  necessary  capital  re- 
duction percentage  to  ensure  that  payments  do  not  exceed  the  spec- 
ified limits.  The  Secretary  would  then  reduce  payments  by  the  per- 
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centage  necessary  to  provide  that  payments  for  portions  of  cost  re- 
porting periods  in  such  fiscal  years  are  within  the  specified  limits. 
The  Secretary  would  be  required  to  determine  such  percentage 
based  upon  the  best  available  data  prior  to  the  beginning  of  the 
fiscal  year  involved. 

The  percentage  reduction  determined  by  the  Secretary  to  be  nec- 
essary to  ensure  that  payments  do  not  exceed  the  target  limits 
would  not  be  subject  to  further  adjustment  in  later  fiscal  years. 
There  would  be  no  judicial  review  of  the  percentage  reduction 
factor.  Final  reconciliation  of  payments  to  hospitals  would  be  made 
on  the  basis  of  such  percentage. 

The  current  law  exclusion  of  capital-related  costs  from  the  pro- 
spective payment  system  until  October  1,  1987,  would  not  be 
changed. 

The  Secretary  would  be  required  to  publish  in  the  Federal  Regis- 
ter the  capital  percentage  reduction  for  each  fiscal  year  as  a  part 
of  the  prospective  payment  regulations  proposed  in  June.  For  fiscal 
year  1987,  the  Secretary  would  be  required  to  publish  the  percent- 
age reduction  within  30  days  after  enactment,  but  no  later  than 
October  1,  1986. 

The  Prospective  Payment  Assessment  Commission  would  be  re- 
quired to  assess  the  assumptions  used  by  the  Secretary  in  deter- 
mining the  capital  reduction  percentage  and  report  to  Congress. 

This  provision  would  not  apply  to  PPS-exempt  hospitals  or  sole 
community  providers. 

For  purposes  of  this  provision,  capital-related  costs  include  those 
costs  as  prescribed  by  the  Secretary  in  regulation.  Return-on-equity 
would  be  phased  out  over  three  years  as  under  present  law. 

Effective  Date. — Enactment 

4.  Coverage  of  hospitals  in  Puerto  Rico  under  DRG  Prospective  Pay- 
ment System  (sec.  10204  of  the  bill) 

Present  law. — Under  current  law,  hospitals  located  in  Puerto 
Rico  are  excluded  from  the  prospective  payment  system  and  contin- 
ue to  be  reimbursed  on  the  basis  of  reasonable  costs. 

The  Secretary  of  HHS  was  required  to  submit  legislative  recom- 
mendations to  Congress  with  respect  to  methods  for  including  hos- 
pitals located  outside  of  the  50  States  (including  Puerto  Rico)  under 
a  prospective  payment  system.  The  report  was  due  April  1,  1984, 
and  has  not  yet  been  received. 

Explanation  of  provision. — The  bill  would  require  the  Secretary 
to  include  hospitals  located  in  Puerto  Rico  into  a  prospective  pay- 
ment system.  The  prospective  payment  rate  for  such  hospitals 
would  be  equal  to  75  percent  of  the  Puerto  Rico  standardized  rate 
and  25  percent  of  the  national  standardized  rate. 

The  national  standardized  amount  for  Puerto  Rican  hospitals 
would  be  an  equal  blend  of  the  rural  and  urban  standardized 
amounts. 

The  Secretary  would  be  required  to  determine  a  Puerto  Rico 
standardized  amount  for  urban  and  rural  hospitals.  The  amount 
would  be  standardized  by  excluding  an  estimate  of  indirect  medical 
education  costs,  adjusting  for  variations  among  hospitals  by  area 
wage  levels  and  adjusting  for  variations  in  case  mix  among  hospi- 
tals. 
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An  area  wage  adjustment  would  be  provided  to  hospitals  located 
in  Puerto  Rico.  Such  adjustment  would  be  based  on  the  relative 
hospital  wage  level  in  the  hospital's  geographic  area  compared  to 
the  Puerto  Rican  average  hospital  wage  level. 

The  Secretary  would  be  required  to  estimate  what  additional 
payments  will  be  made  under  the  disproportionate  share  and  out- 
lier provisions  and  reduce  the  Puerto  Rico  average  standardized 
amount  to  account  for  such  payments. 

The  Secretary  would  be  prohibited  from  restandardizing  or  other- 
wise adjusting  the  national  standardized  rate  to  reflect  the  inclu- 
sion of  Puerto  Rico  into  the  prospective  pajrment  system. 

The  following  provisions  relating  to  hospitals  under  the  prospec- 
tive pa)mient  system  generally,  would  also  apply  to  hospitals  locat- 
ed in  Puerto  Rico;  outlier  payments,  payments  for  indirect  medical 
education,  payments  relating  to  the  cost  of  certified  registered 
nurse  anesthetists,  payments  relating  to  disproportionate  share 
and  other  exceptions  and  adjustments  as  determined  by  the  Secre- 
tary. 

The  current  law  provision  under  the  prospective  payment  system 
relating  to  sole  community  providers  or  referral  centers  would  not 
apply  to  hospitals  located  in  Puerto  Rico. 

The  Secretary  would  determine  the  Puerto  Rico  standardized 
rate  for  fiscal  year  1987  by  updating  the  target  amount  for  fiscal 
year  1986  by  the  appropriate  PPS  update  factor. 

The  Secretary  would  be  required  to  issue  regulations,  no  later 
than  October  1,  1986  as  are  necessary  to  implement  this  provision. 

The  PPS  update  factor  for  hospitals  located  in  Puerto  Rico  would 
be  the  same  update  factor  as  for  other  prospective  payment  hospi- 
tals beginning  in  fiscal  year  1988. 

Effective  Date. — The  provision  would  be  effective  with  respect  to 
cost  reporting  periods  beginning  on  or  after  October  1,  1986. 

5.  Improving  Quality  of  Care  with  Respect  to  Part  A  Services  (sec. 
10205  of  the  bill) 

Present  Law. — (a)  Refinement  of  the  Prospective  Payment 
System — Under  the  medicare  prospective  pa)nnent  system,  hospi- 
tals are  reimbursed  on  a  per  case  (diagnosis  related  group— DRG) 
basis.  Payment  rates  for  each  DRG  reflect  the  average  cost  of  pro- 
viding care  to  patients  classified  in  the  DRG. 

(b)  Requiring  Notice  of  Patient  Rights — There  is  no  statutory  re- 
quirement that  a  statement  of  rights  be  distributed. 

(c)  Discharge  Planning — By  regulation,  hospitals  participating  in 
medicare  must  have  a  discharge  planning  program  to  facilitate  the 
provision  of  foUowup  care. 

(d)  Review  of  Conditions  of  Participation — For  a  hospital  to  be  el- 
igible for  medicare  reimbursement,  the  hospital  must  be  in  compli- 
ance with  medicare's  conditions  of  participation  for  hospitals  as  set 
forth  in  subchapter  B  of  title  42  the  Code  of  Federal  Regulations  or 
must  be  accredited  by  a  national  accreditation  body,  such  as  the 
Joint  Commission  on  Accreditation  of  Hospitals. 

(e)  Study  of  Payment  of  Administratively  Necessary  Days — 
Under  prospective  payment,  payment  for  hospitals  is  made  on  a 
per  case  basis.  No  special  provision  is  made  for  pa5nnent  of  admin- 
istratively necessary  days  (ANDs).  An  AND  is  a  day  of  continued 
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inpatient  hospital  stay  necessitated  by  delays  in  obtaining  place- 
ment of  a  patient  in  a  skilled  nursing  facility  (SNF). 

(f)  Continuation  of  Favorable  Presumption  of  Waiver  of  Liabil- 
ity— Under  the  waiver  of  liability,  payment  may  be  made  for  serv- 
ices which  are  not  covered  because  they  were  not  medically  neces- 
sary or  were  for  custodial  care  if  neither  the  beneficiary  nor  the 
provider  knew  or  could  reasonably  have  been  expected  to  know 
that  the  services  were  not  covered  for  these  reasons.  By  regulation, 
a  home  health  agency  is  presumed  to  meet  this  test  if  its  denial 
rate  on  claims  for  services  is  2.5  percent  or  less.  A  SNF  is  pre- 
sumed to  meet  the  test  if  its  denial  rate  is  5.0  percent  or  less.  Hos- 
pice providers  are  not  eligible  for  a  favorable  presumption. 

In  a  notice  dated  February  21,  1986,  the  Secretary  issued  regula- 
tions that  elimir^ted  the  favorable  presumption  of  the  waiver  of  li- 
ability. Payment  for  nonco^^ered  services  would  have  continued  on 
a  case-by-case  basis.  Implementation  of  the  regulation  was  tempo- 
rarily blocked  by  P.L.  99-272.  As  a  result  of  the  law,  the  favorable 
presumption  will  be  continued  until  October  1,  1988,  for  SNF  serv- 
ices. The  favorable  presumption  for  home  health  services  will  be 
continued  until  12  months  after  the  date  on  which  ten  regional  in- 
termediaries commence  operation  as  required  under  Section 
1816(e)(4)  of  the  Social  Security  Act. 

(g)  Waiver  of  Liability  for  Technical  Denials  for  Home  Health 
Services — Beneficiaries  who  are  confined  to  home  and  require 
skilled  nursing  care  on  an  intermittent  basis  are  eligible  for  home 
health  services.  Intermittent  care  generally  is  defined  as  permit- 
ting daily  skilled  nursing  visits  of  up  to  eight  hours  a  day  for  up  to 
two  to  three  weeks.  Denials  based  on  homebound  and  intermittent 
care  requirements  are  commonly  referred  to  as  ''technical  denials." 
Under  the  waiver  of  liability,  payment  may  be  made  for  services 
excluded  from  coverage  under  Section  1862(a)(1)  or  (9)  of  the  Social 
Security  Act  as  unnecessary  or  as  related  to  custodial  care  if  the 
provider  did  not  know  and  could  not  be  expected  to  have  known 
that  payment  would  be  denied  for  these  reasons.  The  waiver  of  li- 
ability does  not  apply  to  technical  denials. 

(h)  Development  of  Uniform  Needs  Assessment — Current  law 
contains  no  provision. 

(i)  Expedited  Review  by  Fiscal  Intermediaries — Claims  for  hos- 
pice, home  health,  and  SNF  services  generally  are  reviewed  on  a 
retrospective  basis  after  the  services  are  provided.  Current  law 
does  not  provide  effective  standards  for  timeliness  in  claims  sub- 
mission and  review. 

(j)  Including  Information  in  PPS  Annual  Reports— The  Secretary 
is  required  to  submit  annual  reports  to  Congress  concerning  the 
prospective  payment  system. 

(k)  Prior  Authorization  Demonstration  Project — Medicare  fiscal 
intermediaries  have  responsibility  for  deciding  whether  pajnnent 
will  be  made  for  services  provided  by  home  health  agencies  and 
SNFs.  Generally,  these  payment  decisions  are  made  on  a  retrospec- 
tive basis  after  services  are  provided. 

Explanation  of  Provision. — (a)  Refinement  of  the  Prospective 
Payment  System — A  number  of  studies  have  shown  that,  because 
of  technical  limitations  with  the  DRGs,  costs  are  substantially 
higher  than  the  DRG  payment  for  some  patients.  In  other  cases. 
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costs  are  substantially  less.  As  a  result  of  these  limitations,  hospi- 
tals which  provide  care  to  a  more  severely  ill  patient  population 
may  receive  insufficient  reimbursement.  Even  if  total  payments  to 
a  hospital  during  a  year  approximate  costs  of  providing  necessary 
care,  hospitals  may  have  incentives  to  inappropriately  reduce  serv- 
ices in  an  attempt  to  increase  net  revenues  if  payments  and  costs 
diverge  substantially  in  individual  cases.  For  these  reasons,  the 
Committee  believes  that  there  is  a  need  to  improve  the  case  mix 
measurement  system  used  in  determining  prospective  payments  for 
hospitals. 

The  Secretary  would  be  required  to  submit  a  legislative  proposal 
to  improve  the  prospective  payment  system.  The  proposal  should 
assure  that  per  case  payments  approximate  the  cost  of  providing 
medically  necessary  care  in  an  efficient  manner  for  individual  pa- 
tients or  classes  of  patients  with  similar  conditions.  The  proposal 
should  account  for  variations  in  severity  of  illness  and  case  com- 
plexity which  are  not  adequately  accounted  for  by  the  DRGs;  how- 
ever, use  of  a  severity  of  illness  index  is  not  specifically  required. 
The  report  is  due  no  later  than  2  years  after  enactment. 

(b)  Requiring  Notice  of  Patient  Rights— The  medicare  provider 
agreement  with  hospitals  would  be  amended  to  require  that  hospi- 
tals provide  a  notice  of  patient  rights  to  beneficiaries  at  the  time  of 
hospital  admission.  The  notice  would  include  information  concern- 
ing: (i)  rights  to  inpatient  and  post-hospital  care  under  medicare; 
(ii)  financial  liability  for  continued  inpatient  stay  if  a  hospital 
serves  notice  that  further  inpatient  care  is  no  longer  necessary;  (iii) 
rights  to  appeal  such  a  notice;  (iv)  financial  liability  for  continued 
stay  if  the  appeal  is  unsuccessful;  and  (v)  other  such  information  as 
the  Secretary  of  Health  and  Human  Services  deems  appropriate.  It 
is  the  Committee's  intent  that  the  statement  of  rights  be  written  in 
terms  easily  understood  by  the  elderly.  The  Committee  also  intends 
that  the  statement  of  rights  be  provided  in  translation  to  non-Eng- 
lish speaking  beneficiaries. 

(c)  Discharge  Planning — The  Committee  believes  that  sound  dis- 
charge planning  is  essential  to  ensuring  a  safe  transition  after  dis- 
charge from  an  acute  care  setting.  The  need  for  effective  discharge 
planning  has  increased  because  the  average  length  of  hospital  stay 
for  beneficiaries  has  shortened  significantly  partly  as  a  result  of 
the  prospective  pajnnent  system  and  other  changes  in  the  health 
care  system.  Accordingly,  the  Committee  has  adopted  a  provision 
that  would  establish  a  set  of  minimum  standards  for  discharge 
planning  that  must  be  satisfied  for  a  hospital  to  participate  in  med- 
icare. 

Under  the  provision,  hospitals  would  be  required  to  provide  a  dis- 
charge planning  evaluation  for  beneficiaries  who  are  hospital  inpa- 
tients: (i)  upon  request  of  the  patient  or  attending  physician;  and 
(ii)  for  other  patients  likely  to  suffer  adverse  health  consequences 
after  discharge  in  the  absence  of  discharge  planning.  The  required 
evaluation  would  include  an  assessment  of  the  patient's  need  for 
post-hospital  services  and  the  availability  of  those  services.  The 
conclusions  of  the  discharge  planning  evaluation  would  be  made 
available  to  the  patient  and  the  attending  physician  to  assist  in  the 
development  of  a  final  discharge  plan.  Discharge  planning  would 
be  performed  by,  or  under  the  supervision  of,  a  registered  nurse, 
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social  worker,  or  other  appropriately  qualified  personnel.  The  re- 
quirements could  not  be  satisfied  by  accreditation  by  a  national  ac- 
creditation body  acting  pursuant  to  Section  1865(b)  of  the  Social  Se- 
curity Act  unless  the  Secretary  determines  the  discharge  planning 
requirements  of  the  accreditation  body  are  at  least  as  rigorous  as 
those  required  by  this  provision. 

(d)  Review  of  Conditions  of  Participation — The  Secretary  would 
be  required  to  arrange  for  a  study  of  the  standards  used  to  qualify 
hospitals  for  participation  in  medicare.  The  purpose  of  the  study 
would  be  to  determine  whether  the  standards  are  adequate  to 
ensure  quality  of  care.  Enactment  of  the  prospective  payment 
system  in  1983  has  changed  financial  incentives  for  hospitals  in  a 
fundamental  way.  While  the  overall  effect  of  the  new  incentives 
has  been  positive,  there  exists  a  possibility  that  hospitals  might  in- 
appropriately reduce  essential  services  to  increase  net  revenues. 
The  Committee  believes  that  rigorous  and  detailed  quality  assur- 
ance standards  are  essential  to  safeguard  against  this  possibility. 
Accordingly,  the  Committee  believes  that  a  review  of  the  standards 
used  to  qualify  hospitals  for  participation  in  medicare  is  appropri- 
ate at  this  time. 

The  Committee  recognizes  tliat  the  Secretary  recently  completed 
a  review  of  medicare's  conditions  of  participation  for  hospitals  and 
issued  final  regulations  changing  these  conditions  in  June  of  this 
year.  This  review  was  initiated  by  the  Secretary  in  1980  before  en- 
actment of  the  prospective  payment  system,  and  the  purpose  of  the 
review  was  to  simplify  the  conditions  of  participation  to  provide 
maximum  flexibility  for  providers.  Because  the  review  was  not  fo- 
cused on  the  possible  need  to  strengthen  quality  assurance  mecha- 
nisms to  serve  as  a  counterbalance  to  the  incentives  inherent  in 
prospective  payment,  the  Committee  believes  that  the  recently 
completed  review  is  not  sufficient  to  satisfy  the  Committee's  con- 
cerns. 

The  Committee  intends  that  the  study  encompass  both  medi- 
care's conditions  of  participation  for  hospitals  as  set  forth  at  42 
C.F.R.  subchapter  B  and  the  standards  used  by  national  accredita- 
tion bodies  recognized  by  the  Secretary,  such  as  the  Joint  Commis- 
sion on  Accreditation  (JCAH)  and  the  American  Osteopathic  Asso- 
ciation (AOA).  The  Committee  notes  that  about  5,000  hospitals  are 
qualified  to  participate  in  medicare  by  virtue  of  accreditation  by 
the  JCAH  or  AOA.  These  hospitals  are  not  directly  subject  to  the 
conditions  of  participation  that  appear  in  regulation.  Only  about 
1,000  hospitals  are  directly  subject  to  the  regulatory  conditions  of 
participation.  Thus,  there  is  a  clear  need  to  review  both  the  regula- 
tory standards  and  standards  established  by  national  accreditation 
bodies.  It  is  the  Committee's  intent  that  the  Secretary  consult  with 
a  wide  variety  of  experts  in  quality  assurance  and  with  representa- 
tives of  providers,  physicians,  and  consumers  in  conducting  the 
study.  The  study  would  be  due  within  2  years  after  enactment. 

(e)  Study  of  Payment  of  Administratively  Necessary  Days — 
Under  the  prospective  payment  system,  hospitals  receive  a  fixed 
per  caise  payment  irrespective  of  actual  length  of  stay.  A  hospital 
which  is  unable  to  discharge  a  beneficiary  because  of  difficulties  in 
obtaining  placement  for  the  beneficiary  in  a  SNF  may  be  reim- 
bursed less  than  costs  if  substantial  delays  in  discharge  result.  Al- 


though  payment  for  these  administratively  necessary  days  has 
been  included  in  the  prospective  payment  system  rates,  these  pay- 
ments may  be  insufficient  in  some  situations.  Accordingly,  it  has 
been  suggested  that  a  separate  payment  be  made  for  administra- 
tively necessary  days  (ANDs),  that  is,  for  additional  days  of  inpa- 
tient hospital  care  necessitated  by  delays  in  obtaining  SNF  place- 
ment. Because  of  the  complexity  of  the  issues  involved  in  imple- 
menting an  AND  payment  system,  the  Committee  believes  that  the 
advisability  of  making  payments  for  ANDs  should  be  carefully 
studied. 

Under  the  provision  adopted  by  the  Committee,  the  Secretary 
would  be  required  to  conduct  a  study  to  determine  whether  pay- 
ment should  be  made  for  ANDs.  Such  a  payment  would  be  separate 
from  the  per  discharge  and  outlier  payments  made  under  prospec- 
tive payment.  The  Secretary  would  be  required  to  consider  whether 
payment  for  ANDs  is  needed  to  minimize  the  potential  for  a  dispro- 
portionate financial  impact  of  prospective  payment  on  hospitals  lo- 
cated in  areas  where  there  is  a  shortage  of  nursing  home  beds.  The 
Secretary  would  also  be  required  to  consider  the  potential  for  inap- 
propriate payments  for  ANDs  and  the  practicality  and  effective- 
ness of  administrative  mechanisms  that  could  be  used  to  prevent 
inappropriate  payments.  The  report  would  be  due  by  January  1, 
1988. 

(f)  Continuation  of  Favorable  Presumption  of  the  Waiver  of  Li- 
ability— The  Committee  believes  that  it  is  appropriate  to  extend 
certain  rules  related  to  the  waiver  of  liability  for  home  health  and 
SNF  services  by  an  additional  year,  to  October  1,  1989.  During  the 
interval,  the  Secretary  would  be  required  to  conduct  a  demonstra- 
tion of  a  prior  authorization  system  for  home  health  and  SNF  serv- 
ices. After  completion  of  the  demonstration  project,  the  Committee 
believes  that  it  may  be  appropriate  to  consider  either  a  further  ex- 
tension of  current  policy  concerning  the  waiver  or  replacement  of 
the  waiver  (in  whole  or  in  part)  by  a  prior  authorization  system. 

Under  the  proposal,  a  favorable  presumption  regarding  the 
waiver  of  liability  would  be  available  to  qualified  hospice,  home 
health,  and  SNF  providers  until  October  1,  1989.  Hospice  providers 
having  2.5%  or  fewer  claims  denied  on  the  basis  of  Section  1862(a) 
(1)  or  (9)  of  the  Social  Security  Act  would  qualify.  Current  stand- 
ards for  home  health  and  SNF  providers  would  continue  to  apply. 

(g)  Waiver  of  Liability  for  Technical  Denials  for  Home  Health 
Services — The  Committee  notes  that  there  is  a  considerable  degree 
of  uncertainty  concerning  standards  for  application  of  the  home- 
bound  and  intermittent  care  requirements  for  home  health  serv- 
ices. As  a  result  of  this  uncertainty,  a  home  health  agency,  acting 
in  good  faith  and  believing  that  the  beneficiary  satisfies  the  appli- 
cable standards,  may  provide  costly  services  to  a  beneficiary  only 
to  find  that  payment  has  been  denied  after  the  fact. 

To  protect  providers  acting  in  good  faith  and  to  improve  access  to 
needed  home  health  services,  the  Committee  would  extend  the 
waiver  of  liability  to  allow  for  payment  of  home  health  services  if 
the  provider  did  not  know  and  could  not  have  been  expected  to 
know  that  payment  would  be  denied  based  on  a  determination  that 
the  individuals  was  not  homebound  or  did  not  require  skilled  nurs- 
ing care  on  an  intermittent  basis.  A  home  health  agency  would  be 
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presumed  to  be  without  knowledge  regarding  these  facts  if  no  more 
than  2.5  percent  of  the  claims  submitted  by  the  agency  during  the 
previous  quarter  were  denied  on  the  basis  of  homebound  or  inter- 
mittent care  requirements.  The  favorable  presumption  provision 
would  expire  on  October  1,  1989. 

(h)  Development  of  Uniform  Needs  Assessment  Instrument — The 
Secretary  of  Health  and  Human  Services  would  be  required  to  de- 
velop a  uniform  needs  assessment  instrument  to  be  used  by  dis- 
charge planners,  providers,  and  fiscal  intermediaries  in  evaluating 
an  individual's  need  for  hospice,  home  health,  and  skilled  nursing 
facility  (SNF)  services,  and  other  long-term  care  services  of  health- 
related  or  supportive  nature.  An  advisory  panel  would  be  estab- 
lished for  consultation  with  the  Secretary.  The  Secretary  would  be 
required  to  submit  a  report  to  Congress  concerning  the  needs  as- 
sessment instrument  no  later  than  1  year  after  enactment.  The 
report  would  include  an  evaluation  of  the  instrument  and  the  ad- 
vantages and  disadvantages  of  using  the  instrument  for  determin- 
ing whether  payment  should  be  made  for  hospice,  home  health, 
and  SNF  services  provided  to  beneficiaries. 

(i)  Expedited  Review  by  Fiscal  Intermediaries — Reimbursement 
determinations  for  hospice,  home  health,  SNF  services  are  made  by 
fiscal  intermediaries  on  a  retrospective  basis  after  services  have 
been  provided.  Because  these  services  generally  are  provided  on  an 
ongoing  basis,  delays  in  claims  processing  can  lead  to  substantial 
financial  burdens  for  providers  if  payment  is  denied.  Current  law 
does  not  establish  effective  standards  for  timeliness  of  claims 
review.  In  some  situations,  there  can  be  a  delay  of  up  to  3  months 
or  more  between  initial  provision  of  services  and  first  notification 
of  the  provider  by  the  fiscal  intermediary  concerning  coverage  and 
reimbursement. 

The  Committee  believes  that  this  delay  creates  an  unacceptable 
burden  on  hospice,  home  health,  and  SNF  providers.  Accordingly, 
under  the  provision  adopted  by  the  Committee,  the  Secretary 
would  be  required  to  develop  procedures  to  expedite  the  claims 
review  process  for  hospice,  home  health,  and  SNF  services  to  mini- 
mize the  delay  between  initiation  of  services  and  first  notice  from 
the  intermediary  to  the  provider  as  to  whether  pajmient  will  be 
made. 

(j)  Including  Information  in  PPS  Annual  Reports — The  annual 
reports  to  Congress  would  be  expanded  to  include:  (i)  an  evaluation 
of  the  adequacy  of  procedures  for  assuring  the  quality  of  post-hospi- 
tal services  provided  under  medicare;  (ii)  an  assessment  of  prob- 
lems that  have  prevented  beneficiaries  from  receiving  appropriate 
post-hospital  services;  and  (iii)  information  concerning  reconsider- 
ations and  appeals  for  post-hospital  services  covered  under  medi- 
care. 

(k)  Prior  Authorization  Demonstration  Project — The  Secretary 
would  be  required  to  conduct  a  series  of  demonstration  projects  re- 
lated to  prior  authorization  of  home  health  and  SNF  services.  The 
purpose  of  the  demonstration  would  be  to  demonstrate  the  feasibili- 
ty of  a  prior  authorization  system  and  to  evaluate  prior  authoriza- 
tion as  an  alternative  to  the  current  system  of  retrospective  review. 

Effective  Da ^e.— Paragraphs  (a),  (d),  (e),  (h),  (j),  and  (k)  would  be 
effective  on  enactment.  Paragraph  (b)  would  be  effective  no  later 
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than  eight  months  after  enactment.  Paragraph  (c)  would  apply  to 
hospital  provider  agreements  no  later  than  1  year  after  enactment. 
Paragraphs  (f)  and  (g)  have  varying  effective  dates.  Paragraph  (i) 
would  be  effective  one  year  after  enactment. 

6.  Off-budget  treatment  of  federal  hospital  insurance  trust  fund  in 

fiscal  year  1987  (sec.  10206  of  the  hill) 

Present  Law. — Under  current  law  the  Federal  Hospital  Insurance 
Trust  Fund  (HI)  receipts  and  disbursements  are  included  in  the 
unified  budget  until  fiscal  year  1993.  In  1993  the  HI  Trust  Fund 
will  be  removed  from  the  unified  budget.  Under  the  Balanced 
Budget  and  Emergency  Deficit  Control  Act  of  1985,  the  Old- Age 
and  Survivors  and  Disability  Insurance  Trust  Funds  (OASDI)  were 
removed  from  the  unified  budget  for  fiscal  year  1986  and  beyond. 
However,  the  disbursements  and  expenditures  of  these  two  trust 
funds  are  included  for  purposes  of  determining  whether  the  deficit 
exceeds  the  ''maximum  deficit  amount"  targets  set  in  law. 

Explanation  of  provision. — The  Committee  is  concerned  that  as  a 
result  of  the  Balanced  Budget  and  Emergency  Deficit  Control  Act 
of  1985  the  Hospital  Insurance  Trust  Fund  is  treated  differently  for 
budget  purposes  than  the  Old-Age  and  Survivors  and  Disability  In- 
surance Trust  Fund.  To  preserve  the  historic  relationship  of  the 
three  trust  funds  for  budget  purposes,  the  bill  would  accelerate 
from  fiscal  year  1993  to  fiscal  year  1987  the  effective  date  of  the 
provision  of  the  Social  Security  Act  that  removes  the  receipts  and 
disbursements  of  the  Federal  Hospital  Insurance  Trust  Fund  (HI) 
from  the  unified  budget  presented  by  the  President  and  considered 
by  the  Congress.  The  Committee  bill  would  provide  for  the  HI  and 
OASDI  trust  funds  to  be  treated  the  same  under  the  Balanced 
Budget  and  Emergency  Deficit  Control  Act  of  1985.  The  disburse- 
ments and  expenditures  of  all  three  trust  funds  would  be  included 
for  purposes  of  determining  whether  the  deficit  exceeds  the  "maxi- 
mum deficit  amount"  targets  set  in  law. 

Effective  date. — The  provision  is  effective  beginning  October  1, 
1986. 

7.  Technical  amendments  and  miscellaneous  provisions  relating  to 

part  A  (Sec.  10207  of  the  bill) 

Present  Law. — (a)  One  year  extension  of  pass-through  for  costs  of 
certified  registered  nurse  anesthetists — Under  current  law  the 
costs  of  certified  registered  nurse  anesthetists  are  passed  through 
on  a  cost  basis  for  PPS  hospitals  until  October  1,  1987. 

(b)  Four-year  designation  period  for  rural  referral  centers — 
Under  current  law  a  rural  hospital  will  be  considered  a  rural  refer- 
ral center  if  it  has  at  least  500  beds  and  meets  other  requirements. 
Under  regulations,  once  a  rural  referral  center  has  achieved  refer- 
ral status,  it  will  be  paid  at  the  applicable  urban  rate  for  a  three 
year  period. 

(c)  Temporary  waiver  of  inpatient  limitations  for  Connecticut 
Hospice,  Inc. — Current  law  requires  that  medicare-certified  hos- 
pices maintain  no  more  than  20%  of  total  days  as  inpatient  days. 
Connecticut  Hospice,  Inc.  currently  has  waivers  of  virtually  all  the 
medicare  requirements  but  the  waivers  expire  on  October  1,  1986. 
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(d)  Massachusetts  medicare  repa3anent — Massachusetts  operated 
a  State-wide  hospital  demonstration  project  from  October  1,  1982 
through  June  30,  1986.  The  effectiveness  of  the  state  system  is 
judged  by  the  Secretary  to  ensure  that  medicare  expenditures 
under  the  demonstration  are  not  greater  than  they  would  have 
been  under  medicare  regular  reimbursement  rules.  The  Secretary 
of  HHS  has  determined,  based  upon  unaudited  data,  that  medicare 
overpayments  were  made  during  the  first  two  years  of  the  Massa- 
chusetts waiver.  As  a  result  the  Secretary  has  established  a  repay- 
ment schedule  for  the  "overpayments". 

(e)  Technical  and  other  miscellaneous  provisions — Current  law 
contains  a  number  of  technical  errors. 

Explanation  of  Provision. — (a)  One-year  extension  of  pass- 
through  for  costs  of  certified  registered  nurse  anesthetists — The  bill 
would  extend  by  one  year  the  pass-through  for  costs  of  certified 
registered  nurse  anesthetists. 

(b)  Four-year  designation  period  for  rural  referral  centers— Hos- 
pitals currently  with  rural  referral  status  under  the  PPS  system 
would  receive  payment  at  the  urban  rate  for  a  four  year  period 
rather  than  for  a  three  year  period.  After  the  fourth  year,  each 
such  hospital  would  be  required  to  demonstrate  that  it  continues  to 
meet  the  criteria  established  by  the  Secretary.  The  Secretary  would 
be  prevented  from  terminating  such  classification  before  the  end  of 
the  hospital's  fourth  cost  reporting  period. 

(c)  Temporary  waiver  of  inpatient  limitations  for  the  Connecticut 
Hospice,  Inc. — Connecticut  Hospice,  Inc.  would  receive  a  waiver  of 
the  inpatient  day  requirement  for  a  two  year  period  provided  that 
the  proportion  of  inpatient  days  does  not  exceed  50%.  The  waiver 
would  not  be  extended  beyond  this  period. 

(d)  Metssachusetts  Medicare  Repayment — The  bill  would  prevent 
the  Secretary  from  further  recouping  or  otherwise  reducing  pay- 
ments for  these  hospitals  until  January  1,  1988.  The  bill  v/ould  not 
change  any  payment  amounts  that  may  become  due. 

(e)  Technical  and  other  miscellaneous  amendments — (1)  Correct 
and  clarify  section  regarding  payments  under  the  indirect  teaching 
adjustment; 

(2)  Correct  and  clarify  section  regarding  pajnnents  under  the  dis- 
proportionate share  provision; 

(3)  Clarify  that  all  hospitals  which  have  a  medicare  provider 
agreement  would  have  to  abide  by  the  emergency  care  require- 
ments; 

(4)  Allow  SNFs  to  make  election  to  be  paid  on  a  prospective  pay- 
ment basis  based  on  their  cost  reporting  periods  rather  than  on  a 
Federal  fiscal  year  basis; 

(5)  Clarify  that  the  Medicare  (HI)  tax  on  state  and  local  govern- 
ment does  not  apply  to  certain  campaign  workers;  and 

(6)  Make  other  miscellaneous  corrections  to  COBRA  and  related 
laws. 

Effective  Date  — 

(a)  October  1,  1987 

(b)  Enactment 

(c)  Enactment 

(d)  Enactment 
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(e)  The  provisions  would  be  effective  as  if  they  had  been  included 
in  the  enactment  of  the  laws  they  amend. 

Part  2 — Provisions  Relating  to  Parts  A  and  B 

1.  Elimination  of  periodic  interim  payment  system  (PIP)  for  DRG 
hospitals  and  prompt  payment  for  medicare  providers  (sec  10221 
of  the  bill) 

Present  law. — (a)  Periodic  interim  payment  system — There  are  no 
current  law  requirements  concerning  periodic  interim  payments  to 
providers.  By  regulation,  the  Health  Care  Financing  Administra- 
tion (HCFA)  allows  providers  (hospitals,  skilled  nursing  facilities, 
home  health  agencies  and  hospices)  that  elect  such  payments  and 
which  meet  specified  guidelines,  the  option  of  receiving  periodic  in- 
terim pa)mients  (PIP)  every  two  weeks.  The  payments  are  based  on 
an  estimate  of  how  much  the  medicare  program  owes  the  provider. 
Overpayments/ underpa)anents  are  settled  quarterly.  HCFA  has 
proposed  eliminating  PIP  as  an  option  for  all  hospitals,  skilled 
nursing  facilities,  hospices  and  home  health  agencies  effective  July 
1,  1987. 

(b)  Prompt  payment  for  medicare  providers — There  are  no  cur- 
rent law  requirements  concerning  prompt  payment  of  claims.  His- 
torically, medicare  has  processed  both  part  A  and  part  B  claims  in 
a  timely  manner.  HCFA  has  recently  slowed  down  the  average 
processing  time  for  part  A  claims  from  an  average  of  9  days  in  the 
beginning  of  FY  1985  to  an  anticipated  27  days  at  the  end  of  FY 
1986;  and  for  part  B  claims  from  11  days  in  the  beginning  of  FY 
1985  to  an  anticipated  27  days  at  the  end  of  FY  1986. 

Explanation  of  provision. — (a)  Periodic  interim  payment 
system — The  periodic  interim  payment  option  would  be  eliminated 
for  inpatient  hospital  services  provided  in  PPS  hospitals  and 
exempt  units  of  PPS  hospitals,  except  for  services  provided  in  * 'dis- 
proportionate share"  hospitals,  sole  community  hospitals,  and  hos- 
pitals in  States  holding  waivers  under  Section  1886(c)  or  Section 
1814(b)(3).  Cost-based  providers  could  continue  to  receive  PIP  pay- 
ments, at  their  election  as  under  current  regulations. 

The  Committee  understands  that  the  Administration  believes 
that  regular  periodic  interim  payments  to  providers  are  inconsist- 
ent with  the  prospective  pa)mient  system.  While  reimbursement  on 
a  cost-basis  requires  that  approximations  of  medicare  payments  be 
calculated  pending  the  completion  of  each  cost-accounting  year,  the 
prospective  payment  system  is  not  dependent  on  this  reporting 
method. 

However,  because  the  Committee  recognizes  that  elimination  of 
periodic  interim  pa)mients  may  present  serious  financial  difficul- 
ties for  certain  hospitals,  the  Secretary  would  be  required  to  permit 
payment  on  a  periodic  interim  basis  to  hospitals  to  which  the  above 
exception  applies,  using  a  mechanism  that  is  comparable  to  that 
which  is  currently  in  place  under  42  CFR  405.454(j).  In  addition, 
the  Secretary  would  be  required  to  make  available  accelerated  pay- 
ments to  hospitals  if  the  hospital  can  demonstrate  that  it  is  experi- 
encing significant  cash  flow  difficulties  resulting  from  the  oper- 
ations of  the  fiscal  intermediary  or  unusual  circumstances  of  the 
hospital  operations. 
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(b)  Prompt  payment  for  medicare  providers— Prompt  payment  of 
medicare  claims  would  be  required.  "Clean"  claims  (i.e.,  claims 
which  are  free  of  any  defect  or  impropriety,  including  the  lack  of 
any  required  substantiating  documentation,  such  as  incomplete  or 
erroneous  entries,  and  do  not  require  special  treatment,  such  as 
medical  review,  preventing  timely  payment)  submitted  for  payment 
of  services  covered  under  medicare  part  A  would  be  required  to  be 
paid  within  22  calendar  days  of  receipt  by  the  medicare  interme- 
diary. If  the  claim  is  not  ''clean"  and  for  that  reason  jannot  be 
paid  within  the  required  time  period,  a  notice  would  have  to  be 
sent  to  the  provider  who  submitted  the  claim  to  inform  them  of  ex- 
pected delays. 

"Clean"  claims  (meeting  the  definition  described  in  the  preceding 
paragraph)  submitted  for  payment  for  services  covered  under  medi- 
care part  B  and  provided  by  nonparticipating  physicians  and  sup- 
pliers would  be  required  to  be  paid  within  22  calendar  days  of  re- 
ceipt by  the  medicare  carrier.  "Clean"  claims  submitted  by  partici- 
pating physicians  and  suppliers  would  be  required  to  be  paid 
within  11  days  of  receipt  by  the  medicare  carrier.  If  the  claim  is 
not  "clean"  and  for  that  reason  cannot  be  paid  within  the  required 
time  period,  a  notice  would  have  to  be  sent  to  the  physician,  suppli- 
er or  beneficiary  who  submitted  the  claim  to  inform  them  of  ex- 
pected delays. 

In  the  case  of  both  part  A  and  part  B  claims,  if  the  claim  is  not 
paid  and  a  notice  is  not  mailed  within  the  required  time  period,  in- 
terest would  begin  to  accrue  (to  the  provider,  physician,  supplier  or 
beneficiary)  beginning  on  the  day  following  the  day  payment  or 
notice  was  due,  and  ending  on  the  date  on  which  payment  is 
mailed  or  the  date  the  notice  is  provided. 

Interest  payments  would  be  made  using  funds  otherwise  avail- 
able for  federal  administration  of  the  medicare  program,  excluding 
those  funds  available  for  medicare  contractor  activities.  In  the 
Committee's  view,  it  should  rarely,  if  ever,  be  necessary  for  interest 
payments  to  be  made  on  medicare  claims.  However,  because  the 
Health  Care  Financing  Administration  has  previously  issued  in- 
structions to  medicare  intermediaries  and  carriers  requiring  that 
claims  processing  be  intentionally  delayed,  the  Committee  believes 
that  any  necessary  interest  payments  which  result  from  a  failure 
to  comply  with  requirements  of  this  provision  should  be  paid  by  the 
agency  responsible  for  the  implementation  of  this  statute. 

Historically,  timely  payment  of  medicare  claims  has  not  been  a 
significant  issue.  However,  a  virtual  tripling  of  claims  processing 
time  within  two  years  coupled  with  budgetary  constraints  has  lead 
to  a  significant  cash  flow  problem  for  providers  and  medicare  bene- 
ficiaries. The  expansion  of  medical  and  utilization  review  activities 
has  compounded  the  problem.  While  the  Committee  recognizes  the 
value  of  and  the  need  for  medical  and  utilization  review,  it  does 
not  intend  that  such  review  activities  lead  to  unreasonable  delays 
in  claims  processing.  Efforts  should  be  made  to  alleviate  the  finan- 
cial difficulties  faced  by  providers  of  services  where  a  significant 
portion  of  those  services  have  been  targeted  for  medical  or  utiliza- 
tion review. 

The  Committee  has  provided  for  payment  of  claims  submitted  by 
participating  physicians  and  suppliers  within  11  days  with  the 
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hope  of  providing  an  additional  incentive  for  physicians  and  suppli- 
ers to  participate  in  the  medicare  program.  The  Committee  recog- 
nizes that  pajmient  delays  by  the  medicare  program  can  discourage 
participation,  and  would  hope  to  strengthen  the  medicare  partici- 
pation program  by  adopting  stricter  payment  standards. 

Effective  date. — The  elimination  of  periodic  interim  payments  to 
prospective  payment  system  hospitals  and  their  exempt-units 
would  be  effective  with  respect  to  discharges  occurring  on  or  after 
July  1,  1987.  Prompt  payment  of  part  A  claims  would  be  effective 
for  claims  received  on  or  after  July  1,  1987.  Prompt  pa3niient  of 
part  B  claims  would  be  effective  for  claims  received  on  or  after  Oc- 
tober 1,  1987. 

2.  Health  Maintenance  Organizations  and  Competitive  Medical 
Plans  (sec.  10222  of  the  bill) 

Present  Law. — (a)  Repeal  of  "two  for  one"  conversion  require- 
ment for  certain  health  organizations  (HMO's)  that  had  or  have  a 
medicare  cost  contract  but  which  sign  a  medicare  section  1876  risk 
contract  must  enroll  two  new  medicare  risk  contract  enrollees 
before  they  can  convert  one  cost  contract  member.  The  purpose  of 
the  "two  for  one"  conversion  requirement  was  to  limit  the  cost  of 
the  new  risk  contract  provision. 

(b)  Require  the  provision  of  explanation  of  enroUee  rights — There 
are  no  specific  provisions  to  disclosure  of  benefits,  services  and  pa- 
tient rights  to  medicare  beneficiaries  enrolling  in  an  HMO. 

(c)  Restricting  waiver  of  requirement  of  50  percent  non-medicare 
enrollment — An  HMO  providing  services  to  medicare  enrollees 
under  a  section  1876  risk  contract  is  required  to  maintain  an  en- 
rollment consisting  of  no  more  than  50  percent  medicare  and  med- 
icaid beneficiaries.  The  Secretary  of  HHS  has  authority  to  waive 
the  50%  non-medicare/medicaid  enrollment  standard  of  special  cir- 
cumstances warrant  the  waiver  and  if  the  HMO  is  making  reasona- 
ble efforts  to  correct  the  deficiency. 

(d)  Requiring  prompt  pa3anent  of  claims — There  are  no  provi- 
sions concerning  prompt  payment  of  claims  under  current  law. 

(e)  Requiring  access  to  financial  records  and  disclosures  of  inter- 
nal loans — Section  1866(b)  of  the  Social  Security  Act  permits  termi- 
nation of  a  provider  agreement  where  the  Secretary  has  not  been 
given  access  to  certain  information  pertaining  to  persons  or  entities 
subcontracting  with  the  provider.  Under  current  law,  there  is  no 
requirement  of  disclosure  of  "insider  transactions"  such  as  loans  to 
related  parties  or  organizations. 

(f)  Authority  to  impose  civil  money  penalties — Section  1128 A  of 
the  Social  Security  Act  imposes  civil  money  penalties  on  any 
person  making  certain  improper  claims  with  respect  to  the  provi- 
sion of  medical  items  or  services.  The  penalties  include  assessments 
up  to  $2,000  per  item  or  service  and  double  the  amount  claimed  in 
lieu  of  damages.  Rights  to  notice,  hearing  and  judicial  review  are 
set  forth  in  the  law. 

(g)  Study  of  AAPCC  and  ACR— HMO/CMP's  are  reimbursed  on  a 
monthly  basis  on  amount  per  enrolled  beneficiary,  based  on  the  av- 
erage cost  of  providing  services  to  similarly  situated  beneficiaries 
in  the  fee-for-service  sector.  Reimbursement  is  in  the  amount  of  95 
percent  of  the  adjusted  average  per  capita  cost  (AAPCC).  The 
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HMO/CMP  is  required  to  provide  to  the  beneficiary  a  benefit  pack- 
age at  least  equivalent  to  the  medicare  benefit  package.  The  HMO/ 
CMP  is  required  to  develop  an  adjusted  community  rate  (ACR) 
which  reflects  the  HMO/CMP's  standard  charge  for  its  non-medi- 
care enrollees,  adjusted  to  reflect  the  higher  utilization  and  cost  ex- 
perience of  the  medicare  population.  If  the  AAPCC  is  in  excess  of 
the  ACR,  the  HMO  is  required  to  return  the  difference  to  medicare 
or  to  develop  a  benefit  package  to  provide  additional  services  or  re- 
duced cost  sharing. 

(h)  Allowing  medicare  beneficiaries  to  disenroU  at  a  local  Social 
Security  Office— Under  current  law,  enrollment  and  disenroUment 
procedures  are  administered  by  the  HMO. 

Explanation  of  provision. — (a)  Repeal  of  *'2  for  1"  conversion  re- 
quirement for  certain  health  maintenance  organizations.  The  bill 
would  repeal  the  "two  for  one"  requirement.  The  Committee  be- 
lieves that  the  ''two  for  one"  requirement  adversely  affects  those 
medicare  enrollees  enrolled  in  an  HMO  who  cannot  convert  to  the 
risk  contract  because  they  cannot  share  in  the  additional  benefits 
package  provided  to  risk  contract  beneficiaries  enrolled  in  the 
same  HOM.  Furthermore,  in  some  cases  it  may  be  burdensome  on 
HMO's  by  placing  them  in  a  less  competitive  situation. 

(b)  Requiring  the  provision  of  explanation  of  enrollee  rights — All 
HMO/CMP's  would  be  required  to  provide  medicare  beneficiaries 
an  explanation  of  their  rights  as  HMO  enrollees,  including  but  not 
limited  to  understandable  descriptions  of  the  benefits  package,  the 
meaning  of  any  "lock-in"  provisions,  the  scope  of  out-of-area  cover- 
age and  emergency  and  urgently  needed  services  and  appeal  rights. 
This  information  would  be  supplied  to  beneficiaries  enrolled  in  risk 
contract  HMO/CMP's  in  January  1987  and  no  less  than  annually 
thereafter. 

(c)  Restricting  waiver  of  requirement  of  50  percent  non-medicare 
enrollment — No  new  waivers  of  current  rule  requiring  that  no 
more  than  50  percent  of  enrollees  be  medicare  or  medicaid  eligible 
would  be  granted  other  than  for  reasons  of  ''disproportionate"  rep- 
resentation of  medicare  and  medicaid  eligibles  in  the  HMO/CMP 
service  area.  Where  an  existing  waiver  has  been  granted  for  rea- 
sons other  than  "disproportionate"  representation,  the  Secretary 
must  establish  a  schedule  under  which  each  waivered  HMO/CMP 
can  meet  the  50/50  requirement.  Where  a  waiver  has  been  granted 
for  reasons  other  than  for  "disproportionate"  representation,  the 
waivers  may  only  be  extended  if  the  Secretary  determines  that  the 
organization  (or  its  successor)  has  made  and  is  continuing  to  make 
reasonable  efforts  to  meet  scheduled  enrollment  goals  approved  by 
the  Secretary.  The  Secretary  would  be  given  authority  to  suspend 
further  medicare  enrollment  if  the  waivered  HMO/CMP  fails  to 
meet  its  enrollment  schedule  (in  order  to  come  into  compliance 
with  the  50/50  rule).  If  the  HMO/CMP  does  not  have  a  50/50 
waiver,  but  is  out  of  compliance  with  the  50/50  rule,  the  Secretary 
would  be  permitted  to  freeze  new  medicare  enrollment. 

(d)  Requiring  prompt  payment  of  claims — the  Committee  believes 
that  risk-basis  HMO/ CMP  s  should  meet  the  same  prompt  payment 
standards  for  claims  payment  as  v/ill  be  applied  to  the  rest  of  medi- 
care (i.e.  properly  submitted  claims  must  be  paid  within  22  days). 
Thus,  consistent  with  other  sections  of  this  bill,  risk-based  HMO/ 
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CMP's  will  be  required  to  pay  ''clean"  claims  within  22  days, 
except  where  the  HMO/CMP  is  under  contract  with  the  claimant. 
In  instances  where  a  contract  exists  between  the  HMO/CMP  and 
the  physician,  hospital,  or  other  claimant,  the  terms  of  the  contract 
shall  govern,  and  this  provision  shall  not  apply.  Interest  would  be 
due  on  "clean"  claims  not  paid  on  a  timely  basis.  The  Secretary 
would  be  given  the  authority,  after  notice  and  hearing,  to  provide 
direct  payment  to  providers  and  suppliers  in  cases  where  the 
HMO/CMP  has  failed  to  meet  its  financial  obligations  and  to  make 
appropriate  adjustments  to  the  HMO's  payment  rate  to  reflect  such 
payments. 

(e)  Requiring  access  to  financial  records  and  disclosure  of  inter- 
nal loans — The  amendment  would  require  HMO/CMP's  to  provide 
the  Secretary,  upon  request,  access  to  books  and  records  of  certain 
subcontractors.  In  addition^  HMO/CMP's  would  be  required  to  noti- 
fy the  Secretary  of  loans  and  other  special  financial  arrangements 
which  are  made  between  the  organization  and  subcontractors,  af- 
filiates and  related  parties. 

(f)  Authority  to  impose  civil  money  penalties— Section  11 28 A 
would  be  amended  to  give  the  Secretary  the  authority  to  impose 
civil  monetary  penalties,  not  to  exceed  $2,000  per  violation,  in 
cases  where  an  entity  providing  items  and  services  as  an  eligible 
organization  under  a  section  1876  risk-sharing  contract  has  failed 
substantially  to  provide  medically  necessary  items  and  services 
that  are  required  (under  law  or  such  contract)  to  be  provided  to  in- 
dividuals covered  under  the  risk-sharing  contract,  if  the  failure  has 
adversely  affected  (or  has  a  substantial  likelihood  of  adversely  af- 
fecting) these  individuals.  The  organization  would  be  provided  an 
opportunity  to  appeal  a  determination  under  the  guidelines  set 
forth  in  Section  1128A(b)(2). 

(g)  Study  of  AAPCC  and  ACR— The  Secretary  would  be  required 
to  contract  with  an  appropriate  organization  to  study  methods  by 
which  the  adjusted  average  per  capita  cost  (AAPCC)  can  be  refined 
to  more  accurately  reflect  the  average  cost  of  providing  care  to  dif- 
ferent classes  of  patients  (e.g.  inclusion  of  variables  such  as  activi- 
ties of  daily  living,  prior  utilization  history).  The  study  would  also 
include  an  assessment  of  mechanisms  which  could  be  developed  to 
refine  the  Adjusted  Community  Rate  (ACR).  The  Secretary  would 
be  required  to  submit  legislative  recommendations  on  methods  by 
which  the  calculation  of  the  AAPCC  and  the  ACR  may  be  refined 
by  January  1,  1988. 

(h)  Allow  Beneficiaries  to  DisenroU  from  an  HMO  at  a  local 
Social  Security  Office — The  amendment  would  require  the  Secre- 
tary to  expand  disenroUment  procedures  to  permit  medicare  benefi- 
ciaries to  disenroll  at  their  local  Social  Security  office. 

Effective  date. — January  1,  1987. 

3.  Provisions  relating  to  improvement  of  quality  of  care  (sec.  10223 
of  the  hill) 

Present  Law. — (a)  Provider  representation  of  beneficiaries  on  ap- 
peals and  appeal  of  technical  denials — If  a  beneficiary  disagrees 
with  a  payment  denial  for  services  provided  under  medicare  part 
A,  he  or  she  is  entitled  to  appeal  the  determination.  Since  the  in- 
ception of  the  medicare  program,  beneficiaries  have  been  permitted 
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to  be  represented  in  their  appeals  by  the  provider  who  finished  the 
services  in  question.  In  April,  1984,  HCFA  issued  an  intermediary 
manual  instruction  prohibiting  such  representation.  HCFA  also  has 
prohibited  appeals  of  ''technical"  denials,  apparently  based  on  the 
view  that  current  law  does  not  allow  for  appeals  of  these  determi- 
nations. The  denials  which  have  been  subject  to  restrictive  rules  in- 
volve homebound  and  intermittent  care  requirements  for  home 
health  services. 

(b)  Prohibition  of  physician  incentive  plans — Incentive  payments 
to  physicians  to  reduce  or  limit  services  provided  to  beneficiaries 
are  not  prohibited  under  current  law. 

(c)  Study  to  develop  a  strategy  for  quality  review  and  assur- 
ance— There  is  no  provision  in  current  law. 

Explanation  of  Provision. ~(a)  Provider  representation  of  benefi- 
ciaries on  appeals  and  appeal  of  technical  denials — Providers  would 
be  allowed  to  represent  beneficiaries  on  appeals.  To  avoid  possible 
conflicts  of  interest,  the  provider  would  be  prohibited  from  repre- 
senting the  beneficiary  with  respect  to  issues  that  concern  the  ben- 
eficiary's possible  obligation  to  pay  the  provider  for  services  not 
covered  hy  medicare.  Beneficiaries  would  have  a  right  to  appeal 
any  payment  denial  for  home  health  services,  including  denials 
based  on  homebound  or  intermittent  care  requirements. 

(b)  Prohibition  of  physician  incentive  plans — Incentive  payments 
to  a  physician  by  a  hospital,  health  maintenance  organization 
(HMO),  or  competitive  medical  plan  (CMP)  as  an  inducement  to 
reduce  or  limit  services  to  beneficiaries  under  the  care  of  the  physi- 
cian would  be  prohibited.  The  Committee  believes  that  such  incen- 
tive payments  may  create  a  conflict  of  interest  that  may  limit  the 
ability  of  the  physician  to  exercise  independent  professional  judg- 
ment in  the  best  interest  of  his  or  her  patients. 

The  Committee  recognizes  that  incentive  arrangements  are  nec- 
essary to  the  operation  of  some  types  of  HMOs  or  CMPs.  The  Com- 
mittee also  recognizes  that  many  of  these  arrangements  pose  no  in- 
herent threat  to  quality  of  care.  In  particular,  many  HMOs  and 
CMPs  have  incentive  plans  which  allow  physicians  to  share  in  an 
overall  operating  surplus  or  in  a  favorable  variance  in  the  organi- 
zation's overall  financial  plan  in  relation  to  forecast.  Under  this 
type  of  plan,  there  is  no  direct  link  between  a  physician's  treat- 
ment decision  and  the  amount  of  any  bonus  received.  In  contrast, 
under  other  arrangements,  especially  those  that  do  not  involve  any 
risk-sharing  among  physicians,  there  may  be  a  direct  link  between 
treatment  decisions  and  bonus  payments.  Furthermore,  the  magni- 
tude of  the  incentives  provided  may  be  so  great  as  to  threaten  the 
ability  of  the  physician  to  exercise  independent  professional  judg- 
ment. Thus,  the  Committee  believes  that  some  incentive  arrange- 
ments should  be  allowed  while  others  should  be  prohibited. 

Because  of  the  wide  variety  and  complexity  of  compensation  ar- 
rangements offered  by  HMOs  and  CMPs,  the  Committee  decided 
that  a  comprehensive  study  is  needed  before  establishing  excep- 
tions to  the  general  prohibition.  Accordingly,  the  provisions  has  a 
delayed  effective  date  of  January  1,  1988  as  it  applies  to  HMOs  and 
CMPs.  In  addition,  the  provision  requires  the  Secretary  to  submit  a 
report  to  Congress  by  April  1,  1987  concerning  appropriate  excep- 
tion to  the  prohibition  for  HMOs  and  CMPs. 
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The  Committee  notes  that  the  prohibition  only  applies  to  physi- 
cians with  direct  patient  care  responsibilities.  It  is  the  Committee's 
intent  that  the  prohibition  not  apply  to  hospital  incentive  arrange- 
ments with  physicians  who  have  a  management  or  supervisory  re- 
sponsibility with  respect  to  the  operation  of  a  hospital  department 
(such  as  radiology  or  clinical  laboratory  services)  insofar  as  the 
purpose  of  the  arrangement  is  limited  to  encouraging  efficiency  in 
the  operation  of  the  department.  The  prohibition  also  would  not 
apply  to  a  physician  who  provides  ancillary  services  under  contract 
to  a  hospital. 

Hospital,  HMOs,  and  CMPs  that  knowingly  violate  the  provision 
would  be  subject  to  civil  monetary  penalties  of  up  to  $2,000  for 
each  patient  with  respect  to  whom  an  incentive  payment  was 
made.  Physicians  who  knowingly  accept  prohibited  payments 
would  be  subject  to  penalties  of  up  to  $2,000  for  each  patient. 

(c)  Study  to  develop  a  strategy  for  quality  review  and  assur- 
ance— The  Secretary  would  be  required  to  contract  with  the  Insti- 
tute of  Medicine  to  conduct  a  major  study  concerning  quality  of 
care.  The  study  would  consider  a  number  of  issues  including  the 
adequacy  of  current  methods  for  measuring,  reviewing,  and  assur- 
ing quality  of  care  and  the  adequacy  of  methods  available  to  cor- 
rect identified  quality  of  care  problems.  The  study  would  be  due  2 
years  after  enactment. 

Effective  Date. — Paragraph  (a)  is  effective  on  enactment.  Para- 
graph Ot))  is  effective  6  months  after  enactment  as  it  pertains  to  in- 
centive pajonents  made  by  hospitals  and  on  January  1,  1988  as  it 
pertains  to  incentive  pa)rments  made  by  HMOs  and  CMPs.  Para- 
graph (c)  is  effective  on  enactment. 

4.  Technical  amendments  and  miscellaneous  provisions  relating  to 
parts  A  and  B  (sec.  10224  of  the  bill) 

Present  Law. — (a)  Treatment  of  group  purchasing  agreements- 
Current  law  prohibits  any  person  from  receiving,  giving,  soliciting 
or  offering  any  renumeration  in  return  for  referring  or  arranging 
for  the  furnishing  of  any  item  or  service  or  in  return  for  purchas- 
ing, leasing,  or  ordering  any  good,  facility,  or  service  for  which  pay- 
ment can  be  made  under  medicare. 

Hospitals  and  other  providers  have  purchsised  medical  supplies 
and  equipment  through  their  participation  in  group  purchasing  or- 
ganizations (GPOs).  GPOs  purchase  goods  and  services  for  partici- 
pating intitutions.  A  service  or  transactional  fee  is  charged  to  par- 
ticipating institutions  by  GPOs.  In  some  situations,  these  fees  are 
paid  by  the  vendor  on  behalf  of  the  hospital  or  other  provider. 

This  practice  constitutes  a  technical  violation  of  medicare  anti- 
fraud  and  abuse  provisions. 

(b)  Extension  and  clarification  of  competitive  contracting  author- 
ity—The Deficit  Reduction  Act  of  1984  provided  the  Secretary  with 
the  authority  to  enter  into  two  competitively  bid  contracts  under 
part  A  and  two  such  contracts  under  part  B  to  replace  poor  per- 
forming contractors.  This  authority  expires  on  September  30,  1986. 

While  the  Secretary  has  used  this  authority  to  enter  into  com- 
petitively bid  cost  contracts,  competitive  bidding  has  not  been  used 
in  the  negotiation  of  fixed-price  contracts. 
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(c)  Consolidated  Omnibus  Budget  Reconciliation  Act  technical 
corrections — Current  law  contains  a  number  of  technical  errors. 

Explanation  of  provision.— {a)  Treatment  of  group  purchasing 
agreements— The  bill  would  legalize  the  payment  of  administrative 
fees  to  GPOs  by  vendors  for  goods  and  services  that  may  be  paid 
for  by  medicare  but  only  where  full  disclosure  of  such  pajmient  is 
made. 

(b)  Extension  and  clarification  of  competitive  contracting  author- 
ity— The  proposal  would  extend  the  Secretary's  authority  to  enter 
into  competitively  bid  contracts  for  three  years  and  clarify  lan- 
guage to  include  fixed-price  contracting. 

(c)  Consolidated  Omnibus  Budget  Reconciliation  Act  technical 
corrections — The  bill  would:  (1)  Clarify  that  a  one-year  transition 
period  is  provided  for  foreign  medical  graduates  (FMGs)  who  have 
not  passed  the  FMGEMS.  From  July  1,  1986  through  June  30,  1987 
such  an  FMG  will  be  counted  as  a  resident  at  a  rate  equal  to  one- 
half  of  the  rate  at  which  the  individual  would  otherwise  be  count- 
ed; 

(2)  Allow  the  Secretary  to  announce  HMO/CMP  rates  by  Septem- 
ber 7  of  each  year  rather  than  publish; 

(3)  Clarify  effective  date  of  the  provision  regarding  penalties  for 
billing  for  assistants  at  surgery  for  certain  cataract  operations; 

(4)  Allow  temporary  use  of  carrier  prepayment  screening  as  a 
substitute  for  preprocedure  review; 

(5)  Clarify  that  the  termination  date  of  ACCESS  demonstration 
project  is  July  31,  1987;  and 

(6)  Correct  other  miscellaneous  provisions. 

Effective  Date. — (a)  The  provision  would  apply  to  payments  made 
before,  on  or  after  the  date  of  enactment. 

(b)  The  provision  would  be  effective  for  contracts  entered  into  on 
or  after  October  1,  1986. 

(c)  The  provision  would  be  effective  as  if  it  had  been  included  in 
the  enactment  of  the  COBRA. 

Part  3— Provisions  Relating  to  Medicare  Part  B 

1.  Extension  of  premium  payment  provision  through  1989  (sec.  10231 
of  the  bill) 

Present  Law. — The  Secretary  is  required  to  calculate  and  an- 
nounce each  September  the  amount  of  the  monthly  premium  that 
will  be  charged  in  the  following  calendar  year  for  individuals  en- 
rolled in  the  Supplemental  Medical  Insurance  (part  B)  portion  of 
medicare.  The  Secretary  is  required  to  calculate  the  premium 
amount  so  as  to  produce  premium  income  equal  to  25%  of  program 
costs  for  enroUees  eige  65  and  over.  The  annual  increase  in  the  part 
B  premium  cannot  exceed  the  rate  of  increase  in  the  cost-of-living 
adjustment  for  the  social  security  program.  This  provision  has  been 
in  place  since  1973. 

Beginning  in  1989,  the  premium  calculation  would  revert  to  an 
earlier  method  under  which  the  premium  amount  is  the  lower  of: 
(1)  an  amount  sufficient  to  cover  one-half  of  program  costs  for  the 
aged;  or  (2)  the  current  premium  amount  increased  by  the  percent- 
age by  which  cash  benefits  were  most  recently  increased  under  the 
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cost-of-living  adjustment  (COLA)  provisions  of  the  social  security 
program. 

Explanation  of  Provision. — The  bill  would  extend  the  current  law 
requirement  whereby  the  portion  of  part  B  program  costs  financed 
by  premium  income  equals  25%  for  one  additional  year,  through 
CY  1989.  If  there  is  no  social  security  cost-of-living  adjustment,  the 
monthly  premium  would  not  be  increased  that  year. 

Effective  Date. — The  provision  would  be  effective  on  enactment. 

2.  Payment  for  physicians  *  services,  restrictions  on  reasonable  charge 
limitation  and  incentives  for  physician  participation  (sec.  10232 
of  the  bill) 

Present  Law. — (a)  Extend  and  modify  limits  on  physician  fee  in- 
creases— Medicare  pays  for  physicians'  services  on  the  basis  of 
medicare-determined  'reasonable  charges",  the  lower  of  a  physi- 
cian's billed  charge,  the  charge  customarily  made  by  the  physician, 
or  the  prevailing  charge  limit.  Customary  and  prevailing  charges 
generally  are  updated  annually. 

Annual  increases  in  prevailing  charge  levels  are  limited  by  the 
Medicare  Economic  Index  (MEI)  which  reflects  general  inflation 
and  changes  in  physicians'  office  practice  costs.  The  prevailing 
charge  for  a  service  as  used  for  i^ayment  purposes  is  the  lower  of 
the  75th  percentile  of  customary  charges  for  the  service  in  the 
area,  or  the  unadjusted  prevailing  charge  in  a  base  year  increased 
by  the  MEI. 

The  Deficit  Reduction  Act  of  1984  (P.L.  98-369)  froze  medicare 
payments  for  all  physicians  for  the  15-month  period  beginning  July 
1,  1984,  and  established  the  participating  physician  program.  Par- 
ticipating physicians  were  allowed  to  increase  their  actual  charges. 
Nonparticipating  physicians  were  prohibited  from  increasing  their 
charges  above  April-June  1984  levels.  A  participating  physician  is  a 
physician  who  agrees  to  accept  medicare  assignment  on  all  serv- 
ices. Nonparticipating  physicians  are  free  to  accept  or  refuse  as- 
signment on  a  claim-by-claim  basis. 

The  freeze  on  payments  was  extended  through  April  30,  1986,  by 
emergency  legislation.  Under  the  Consolidated  Omnibus  Budget 
Reconciliation  Amendments  (COBRA)  of  1985  (P.L.  99-277),  on  May 
1,  1986,  participating  physicians  received  a  prevailing  charge  in- 
crease of  3.15%  plus  an  additional  1%  increase. 

The  freeze  on  actual,  customary,  and  prevailing  charges  for  non- 
participating  physicians  was  extended  through  December  31,  1986. 
COBRA  established  one  set  of  maximum  allowable  prevailing 
charges  for  participating  physicians  and  another  set  for  nonpartici- 
pating physicians.  Under  current  law,  participating  and  nonpartici- 
pating physicians  will  receive  a  customary  prevailing  charge 
update  on  January  1,  1987.  Participating  physicians  would  receive 
an  estimated  3.2%  prevailing  charge  increase  based  on  the  MEI  for 
1987;  nonparticipating  physicians  would  receive  a  3.15%  increase 
based  on  the  MEI  for  1986. 

(b)  Prohibit  administration  regulation  on  overpriced  procedures 
and  require  study — In  a  Federal  Register  notice  dated  February  18, 
1986,  the  Secretary  announced  a  proposed  rule  that  would  author- 
ize the  Health  Care  Financing  Administration  to  make  pajonent  re- 
ductions under  part  B  on  the  basis  of  "inherent  reasonableness." 
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Under  this  regulation  "new  reasonable  charge  limits"  could  be  es- 
tablished when  the  standard  methodology  results  in  "unreasonably 
excessive  charges." 

(c)  Programs  to  increase  physician  participation — Each  year  phy- 
sicians are  given  the  opportunity  to  sign  participation  agreements. 
Carriers  are  required  to  administer  the  annual  participating  physi- 
cian enrollment  process,  but  do  not  otherwise  conduct  programs  to  i 
encourage  participation  or  to  provide  information  to  beneficiaries  I 
about  the  program.  The  Secretary  of  Health  and  Human  Services 

is  required  to  publish  directories  listing  the  name,  address,  and  spe- 
cialty of  participating  physicians.  Directories  are  available  for  use 
by  the  public  at  district  and  branch  offices  of  the  Social  Security 
Administration,  and  directories  are  sent  to  each  participating  phy- 
sician to  facilitate  referrals  between  participating  physicians. 

(d)  Unnecessary  services — Carriers  and  peer  review  organizations 
(PROs)  review  the  medical  necessity  of  physician  services  provided 
to  beneficiaries.  Unnecessary  services  are  not  covered  and  payment 
is  denied.  By  accepting  assignment,  physicians  agree  not  to  bill  the 
beneficiary  even  if  medicare  payment  is  denied.  If  assignment  is 
not  accepted,  physicians  may  bill  for  services  which  have  been 
found  to  be  medically  unnecessary,  and  the  beneficiary  may  be  re- 
quired to  pay  the  physician's  full  charge  even  though  no  medicare 
reimbursement  is  allowed. 

(e)  Disclosure  requirement — If  assignment  is  accepted,  the  benefi- 
ciary is  not  liable  for  charges  in  excess  of  the  medicare  approved 
charge.  There  is  no  requirement  that  a  physician  inform  a  benefici- 
ary of  the  estimated  amount  of  the  extra  charges  if  assignment  is 
not  accepted. 

Explanation  of  Provision. — (a)  Extend  and  modify  limits  on  phy- 
sician fee  increases — On  January  1,  1987,  all  physicians  will  receive 
an  increase  in  prevailing  charges  based  on  percentage  increase  in 
the  Medicare  Economic  Index  (MEI)  for  services  provided  in  1987. 
The  percentage  increase  in  the  MEI  for  1987  is  estimated  to  be 
3.2%.  The  increase  will  apply  to  the  maximum  allowable  prevailing 
charge  levels  for  participating  and  nonparticipating  physicians  re- 
spectively as  established  by  COBRA,  and  in  effect  during  the  8- 
month  period  ending  on  December  31,  1986.  In  future  years,  the  re- 
spective prevailing  charge  levels  of  participating  and  nonparticipat- 
ing physicians  will  be  increased  by  the  percentage  increase  in  the 
MEI  applicable  for  services  provided  during  the  year.  Participating 
physicians  would  receive  an  additional  1%  bonus  increase  in  their 
prevailing  charges  during  1987  and  in  each  subsequent  year.  The 
bonus  for  a  year  will  apply  only  to  services  provided  during  the 
year  and  will  not  apply  in  the  calculation  of  pa5nnents  for  any  sub- 
sequent year.  In  other  words,  the  bonus  will  not  be  included  in  the 
prevailing  charge  profile  and  will  not  compound  in  future  years. 

Assuming  a  3.2%  MEI  increase  for  1987,  a  3.0%  increase  for 
1988,  a  4%  increase  for  1989,  for  a  $1000  maximum  allowable  pre- 
vailing charge  for  a  participating  physician  during  the  8-month 
period  ending  December  31,  1986,  the  maximum  allowable  prevail- 
mg  charges  in  future  years  would  be:  $1042.00  in  1987  ($1000  x 
1.042),  $1073.28  in  1988  ($1000  x  1.032  x  1.04),  and  $1116.10  in  1989 
($1000  X  1.032  X  1.03  X  1.05).  The  maximum  allowable  prevailing 
charge  for  nonparticipating  physicians  in  effect  during  the  8-month 
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period  ending  on  December  31,  1986  would  be  increased  by  3.2%  in 

1987,  3.0%  in  1988,  and  4.0%  in  1989. 

The  freeze  on  actual  charges  of  nonpartcipating  physicians  would 
be  replaced  by  a  limit  on  the  rate  of  increase  of  actual  charges,  ef- 
fective January  1,  1987.  On  that  date,  nonparticipating  physicians 
could  increase  their  actual  charges  by  the  1987  MEI  plus  an  addi- 
tional 1%.  In  subsequent  years,  nonparticipating  physicians  could 
increase  their  charges  by  the  MEI  for  the  year.  The  additional  1% 
increase  allowed  in  1987  would  be  included  in  the  base  and  would 
compound  in  future  years. 

Assuming  a  3.2%  MEI  increase  for  1987,  a  3.0%  increase  for 

1988,  a  4%  increase  for  1989,  for  a  $1000  actual  charge  for  a  non- 
participating  physician  during  1986,  the  physician  could  increase 
his  actual  charges  in  subsequent  years  to:  $1042.00  in  1987  ($1000  x 
1.042),  $1073.26  in  1988  ($1042.00  x  1.03),  and  $1116.19  in  1989 
($1073.26  X  1.04). 

A  special  limit  on  actual  charges  would  apply  to  nonparticipating 
physicians  without  actual  charge  data  for  a  procedure  during  the 
base  period. 

In  this  situation,  nonparticipating  physicians  would  be  prohibited 
from  charging  more  than  the  50th  percentile  of  customary  charges 
(weighted  by  frequency)  for  the  procedure  as  provided  by  nonparti- 
cipating physicians  in  the  area  during  the  12-month  period  ending 
on  June  30,  1986,  increased  by  the  percentage  increase  in  the  MEI 
since  1986. 

Carriers  would  be  required  to  provide  available  information  con- 
cerning maximum  allowed  charges  for  nonparticipating  physicians. 
Monitoring  and  enforcement  procedures  developed  for  the  current 
freeze  on  actual  charges  would  be  continued.  Nonparticipating  phy- 
sicians who  knowingly  and  willfully  bill  more  than  the  allowed 
amount  would  be  subject  to  civil  monetary  penalties  and/or  exclu- 
sion from  medicare. 

The  Secretary  would  be  prohibited  from  adjusting  the  MEI  on  a 
retrospective  basis  by  substituting  a  rental  equivalence  or  rental 
substitution  factor  for  the  housing  component  of  the  consumer 
price  index  that  had  been  used  in  determining  the  MEI  prior  to 
1985.  A  retrospective  adjustment  of  the  MEI  in  this  manner  would 
have  reduced  the  1987  MEI  by  approximately  2  percentage  points. 

The  Committee  notes  that  the  participating  physician  program  is 
voluntary.  The  purposes  of  the  program  is  to  assist  elderly  who 
cannot  afford  to  pay  more  than  standard  coinsurance  and  deducti- 
ble payments.  By  selecting  a  participating  physician,  the  benefici- 
ary knows  in  advance  that  he  or  she  will  not  be  liable  for  any 
extra  out-of-pocket  costs.  The  Committee  believes  that  elderly  who 
cannot  afford  to  pay  extra  should  be  provided  an  opportunity  to 
select  a  physician  who  they  know  will  always  accept  assignment. 
While  the  Committee  is  presently  of  the  view  that  pa5mient  differ- 
entials are  needed  to  encourage  participation,  the  need  for  pay- 
ment differentials  may  be  reduced  as  the  participation  program  be- 
comes more  fully  established.  In  addition,  the  Committee  believes 
that  the  need  for  payment  differentials  should  be  reconsidered  in 
the  context  of  forthcoming  reforms  in  physician  reimbursement. 

(b)  Prohibit  administration  regulation  on  overpriced  procedures 
and  require  study — The  Secretary  and  the  Health  Care  Financing 
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Administration  would  be  prohibited  from  lowering  medicare  pay- 
ment using  either  the  "inherent  reasonableness  authority"  or  the 
proposed  "new  reasonable  charge  limitations"  for  services  covered 
under  medicare  part  B. 

The  Committee  believes  that  the  Secretary  does  not  have  the  leg- 
islative authority  to  impose  across-the-board  cuts  in  payments.  Ab 
provided  by  law,  payment  rates  would  continue  to  be  determined 
on  the  basis  of  actual,  customary,  and  prevailing  charges  and  in 
certain  cases  the  lowest  charge  level. 

The  provision  prohibits  actions  by  the  Secretary  to  require  carri- 
ers to  reduce  pa)mient  for  items  or  services  provided  under  part  B 
where  the  proposed  reduction  in  pajonent  is  based  on  a  conclusion 
by  the  Secretary  that  charges  for  particular  items  or  services  are 
excessive.  As  provided  in  the  Consolidated  Omnibus  Reconciliation 
Act  of  1985,  carriers  would  be  permitted  to  correct  for  grossly  ex- 
cessive or  grossly  deficient  charges,  provided  that  the  reasonable 
charge  that  is  established  is  realistic  and  equitable.  This  carrier  au- 
thority is  limited  to  eliminating  specific  charges  that  are  grossly 
excessive  or  deficient  in  comparison  with  charges  for  the  same  or 
similar  items  or  services  charges  by  other  similarly  situated  ven- 
dors or  suppliers.  Such  adjustments  would  be  required  to  be  made 
for  particular  items  and  services  by  carriers  pursuant  to  guidelines 
established  by  the  Secretary  in  regulations  published  by  the  Secre- 
tary. The  carriers  may  not  use  the  "inherent  reasonableness"  au- 
thority to  depart  from  the  charge-based  methodology  mandated  by 
law.  The  Committee  intends  simply  to  allow  the  carriers,  in  estab- 
lishing the  prevailing  charge,  to  eliminate  grossly  deficient  or 
grossly  excessive  charges  for  particular  items  and  services;  this  au- 
thority may  not  be  used  to  eliminate  a  significant  proportion  of 
charges  which  would,  in  effect,  result  in  a  substantial  departure 
from  the  charge-based  methodology  mandated  by  law. 

After  consultation  with  the  Physician  Pajonent  Review  Commis- 
sion, the  Secretary  would  be  required  to  submit  a  report  to  Con- 
gress concerning  payment  reductions  for  overpriced  physician  serv- 
ices. The  report  would  list  procedures  determined  to  be  overpriced 
and  the  recommended  amount  of  payment  reductions.  The  report 
would  also  describe  proposals  for  implementing  the  payment  reduc- 
tions and  measures  to  ensure  that  payment  reductions  do  not 
result  in  increases  in  out-of-pocket  costs  for  beneficiaries.  The 
report  would  be  due  no  later  than  April  1,  1987. 

The  provision  is  not  intended  to  effect  the  validity  or  invalidity 
of  the  Secretary's  regulation  on  inflation  indexed  charges  for  non- 
physician  services  issued  on  September  30,  1985. 

The  Committee  believes  that  certain  physician  services  may  be 
"overpriced"  and  that  payment  for  these  services  should  be  re- 
duced. The  Committee  is  aware  of  a  proposal  being  developed  by 
the  Administration  to  reduce  payment  for  cataract  surgery  with  in- 
traoccular  lens  implantation.  This  proposal  is  based  on  a  compari- 
son of  the  amount  of  time  required  to  perform  cataract  surgery 
with  lens  implantation  to  the  amount  of  time  required  to  perform 
the  surgery  without  lens  implantation.  While  the  amount  of  the 
payment  reduction  that  the  Administration  may  propose  may  be 
reasonable,  the  Committee  notes  that  the  payment  reductions 
likely  to  be  proposed  could  result  in  an  increase  in  extra  charges 
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on  unassigned  claims  of  as  much  as  $500  per  procedure.  The  Com- 
mittee believes  that  such  a  result  would  be  unacceptable.  Accord- 
ingly, the  Committee  would  prohibit  payment  reductions  for  "over- 
priced" procedures  and  require  submission  of  recommendations  by 
the  Secretary  concerning  payment  reductions  and  means  to  protect 
beneficiaries  against  increases  in  out-of-pocket  costs. 

(c)  Programs  to  increase  physician  participation — during  1985, 
31.4%  of  total  charges  for  physicians'  were  made  on  an  unassigned 
basis.  The  actual  charge  on  unassigned  claims  were  26.9%  higher 
than  the  medicare  approved  charge.  Estimated  beneficiary  liability 
for  extra  charges  on  unassigned  claims  totalled  $3.6  billion.  A  sig- 
nificant number  of  beneficiaries  incurred  extra  charges  on  unas- 
signed claims  totalling  more  than  $1,000  per  beneficiary  per  year. 

By  selecting  a  participating  physician,  a  beneficiary  knows  in  ad- 
vance that  he/she  will  not  be  liable  for  any  out-of-pocket  costs 
other  than  standard  coinsurance  and  deductable  payments.  Cur- 
rently, about  28%  of  physicians  participate. 

To  assist  beneficiaries  in  selecting  a  participating  physician  and 
help  them  limit  out-of-pocket  costs,  the  Committee  believes  that  a 
number  of  programs  are  warranted  to  strengthen  the  participating 
physician  program. 

A  directory  of  particpating  physicians  would  be  sent  to  each  ben- 
eficiary at  the  beginning  of  each  year  starting  in  1988.  Directories 
would  be  organized  to  facilitate  their  use  by  beneficiaries.  One  or 
more  directories  would  be  used  in  each  carrier  service  area  as  ap- 
propriate. Physicians  would  be  listed  by  specialty  and  locality.  The 
Committee  believes  that  distribution  of  the  directories  is  needed  as 
a  practical  step  to  assist  beneficiaries  who  wish  to  select  a  partici- 
pating physician. 

Carriers  would  be  required  to  develop  and  implement  programs 
to  recruit  and  retain  participating  physicians.  Recruitment  pro- 
grams would  include:  educational  and  outreach  activities,  seminars, 
and/or  mail  and  telephone  contracts,  in  addition  to  the  basic 
annual  mailing  of  participation  letters.  A  professional  relations 
staff  for  participating  physicigms  would  be  required  to  handle  bill- 
ing and  other  problems  related  to  pajnnent  of  claims.  Carriers 
would  also  be  required  to  develop  and  implement  programs  to  fa- 
miliarize beneficiaries  with  the  participating  physician  program 
and  assist  them  in  using  the  program  to  select  physicians.  The  Sec- 
retary would  be  required  to  provide  incentive  pa)anents  to  carriers 
that  were  successful  in  inceasing  the  number  of  participating  phy- 
sicians. A  bonus  pool  equal  to  1%  of  total  payments  to  carriers  for 
claims  processing  would  be  available.  Bonus  payments  would  be 
made  at  the  beginning  of  each  year  starting  in  1988,  based  on  the 
results  of  the  participation  enrollment  process  for  the  preceding 
year. 

The  medicare  provider  agreement  for  hospitals  would  be  amend- 
ed to  require  that  hospitals  make  the  participating  physician  direc- 
tory available  to  beneficiaries.  In  addition,  when  referring  a  pa- 
tient for  further  medical  care  on  an  outpatient  basis,  hospital  per- 
sonnel would  be  required  to  provide  the  name  of  at  least  one  quali- 
fied participating  physician  of  appropriate  specialty  if  one  is  avail- 
able. 
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(d)  Unnecessary  Services — The  Committee  believes  that  a  consist- 
ent policy  should  apply  with  respect  to  liability  for  unnecessary 
services  whether  assignment  is  accepted  or  not.  Under  the  provi- 
sion adopted  by  the  Committee,  physicians  who  do  not  accept  as- 
signment on  a  claim  would  be  prohibited  from  charging  for  unnec- 
essary services.  If  pa5anent  has  been  made,  the  physician  would  be 
required  to  make  a  refund.  A  physician  would  be  allowed  to  charge 
for  an  unnecessary  service  if:  (i)  the  physician  did  not  know  and 
could  not  reasonably  have  been  expected  to  know  that  the  services 
would  be  determined  to  be  unnecessary  or  (ii)  the  beneficiary  was 
informed  in  advance  that  medicare  coverage  would  be  denied  and 
agreed  to  pay  for  the  service.  Denial  notices  would  be  sent  by  the 
carrier  (or  the  peer  review  organization)  to  both  the  physician  and 
the  beneficiary.  Physicians  would  be  required  to  refund  pajnnents 
within  30  days  after  receiving  a  denial  notice  unless  the  physician 
requests  a  reconsideration  of  appeal.  The  physician  would  be  re- 
quired to  refund  payment  within  15  days  after  an  adverse  determi- 
nation on  reconsideration  or  appeal.  A  knowing  and  willful  failure 
to  make  a  refund  on  a  timely  basis  would  be  subject  to  civil  mone- 
tary penalties  and/or  exclusion  from  the  medicare  program. 

(e)  Disclosure  requirement — The  Committee  believes  that  wher- 
ever practical,  beneficiaries  should  be  given  information  in  advance 
concerning  the  amount  of  their  potential  liability  for  extra  charges 
on  unassigned  claims.  Without  this  information,  beneficiaries 
cannot  make  informed  decisions  regarding  source  of  care. 

Under  the  provision  adopted  by  the  Committee,  physicians  pro- 
viding elective  surgical  procedures  on  an  unassigned  basis  would  be 
required  to  provide  fee  information  to  the  beneficiary  in  advance  of 
performing  the  procedure.  The  physician  would  be  required  to  pro- 
vide a  disclosure  form  that  shows  the  physician's  estimated  actual 
charge  for  the  procedure,  the  medicare  approved  charge,  and  the 
amount  of  any  extra  charges  in  excess  of  the  medicare  approved 
charge.  The  beneficiary  would  be  required  to  sign  the  disclosure 
form,  acknowledging  receipt  of  this  information.  The  requirement 
would  only  apply  to  elective  surgical  procedures  as  defined  by  the 
Secretary  with  an  actual  charge  of  $500  or  more.  Physicians  failing 
to  provide  the  disclosure  would  be  required  to  refund  any  payments 
received  from  the  beneficiary  in  excess  of  the  medicare  approved 
charges.  Knowing  and  willful  violations  would  be  subject  to  civil 
monetary  penalties  and/or  exclusion  from  the  medicare  program. 

The  Secretary  would  be  required  to  develop  an  effective  method 
for  monitoring  compliance  with  the  requirement.  One  approach 
would  be  to  modify  the  claim  form  to  include  a  statement  to  be  ini- 
tialed by  the  beneficiary  indicating  that  the  required  inforination 
had  been  provided.  Carriers  could  initiate  an  investigation  if  the 
pajnnent  forms  do  not  have  the  required  initialling  in  a  substantial 
number  of  procedures  provided  by  a  physician.  Alternatively,  a  spe- 
cial notice  could  be  provided  in  the  explanation  of  medical  benefits 
if  the  required  initialling  did  not  appear  on  the  claim. 

Effective  Date. — Paragraph  (a)  is  effective  on  January  1,  1987, 
except  that  the  prohibition  concerning  retrospective  adjustment  of 
the  MEI  is  effective  on  enactment.  Paragraph  (b)  is  effective  on  en- 
actment. Paragraphs  (c),  (d),  and  (e)  are  effective  on  October  1, 
1987. 
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3.  Payment  rates  for  renal  services  and  improvements  in  administra- 
tion of  end  stage  renal  disease  networks  and  program  (sec. 
10233  of  the  bill) 

Present  Law. — (a)  Composite  rates  for  dialysis  treatment — End 
Stage  Renal  Disease  (ESRD)  facilities  receive  a  "composite"  pay- 
ment rate  for  each  dialysis  treatment  furnished.  It  is  based  on  a 
weighted  average  of  facility  mix  (hospital-based/free-standing)  and 
a  weighted  average  of  in-facility  and  home  dialysis.  Free-standing 
facilities  are  currently  paid  on  average  $127  per  treatment  and  hos- 
pital-based facilities  receive  on  average  $131  per  treatment.  Excep- 
tions to  the  composite  rate  are  provided  if  it  is  determined  that  a 
facility  is  an  isolated  essential  facility.  The  Administration,  in  pro- 
posed regulations,  is  planning  to  reduce  the  composite  payment 
rate  for  each  treatment  by  approximately  $11.00  (9%). 

(b)  Pajonent  for  physicians'  services — Physicians  are  paid  a 
monthly  capitated  payment  for  routine  services  provided  to  outpa- 
tient maintenance  dialysis  patients  (ESRD).  The  rate  of  approxi- 
mately $187  per  patient  per  month  is  based  on  an  assumption  that 
the  physician  provides  one  brief  visit  per  dialysis  session  and  one 
intermediate  visit  per  month  to  the  average  ESRD  patient.  The  fee 
is  adjusted  for  the  proportion  of  home  and  facility  patients  treated. 
The  Administration  has  issued  a  final  notice,  effective  August  1, 
1986,  to  reduce  the  monthly  capitated  payment  by  approximately 
$14  (8%). 

(c)  Reorganization  of  ESRD  network  areas  and  organizations — 
The  Secretary  is  required  to  establish  network  organizations  to 
assure  effective  and  efficient  administration  of  the  ESRD  program. 
The  32  network  organizations  are  responsible  for  coordinating  and 
evaluating  ESRD  services  provided  within  assigned  geographic 
areas.  Under  the  Consolidated  Omnibus  Budget  Reconciliation  Act 
of  1986,  the  Secretary  may  consolidate  the  network  areas  to  not 
less  than  fourteen.  The  Secretary  is  proposing  through  regulation 
to  reduce  the  number  of  network  to  14  and  modifying  the  functions 
of  the  networks. 

Explanation  of  Provision. — (a)  Composite  rates  for  dialysis  treat- 
ment— The  facility  composite  rate  would  be  reduced  by  approxi- 
mately $5.50  per  treatment  (4.5%)  based  upon  more  recent  cost 
audits,  data  on  facility  treatment  mix,  and  home/in-facility  dialysis 
mix.  The  base  rate  for  free  standing  ESRD  facilities  could  be  no 
lower  than  $117.50  and  for  hospital  based  facilities,  $121.50.  This 
proposal  overrides  the  Administration's  proposed  rule  published  in 
the  Federal  Register  on  May  13,  1986. 

The  Committee  is  concerned  about  the  appropriateness  of  the 
Administration's  proposed  regulation  to  reduce  the  ESRD  facility 
composite  rate  by  approximately  $11.00  per  treatment.  As  a  result, 
the  General  Accounting  Office  (GAO)  was  asked  to  critique  the  Ad- 
ministration's proposed  reduction,  considering  the  data  and  meth- 
odology used  by  HHS  to  compute  the  proposed  rates.  GAO  respond- 
ed in  a  report  dated  July  22,  1986,  that  the  most  recent  data  avail- 
able to  develop  the  proposed  rates  was  used  and  used  appropriate- 
ly. GAO  added  that  an  exceptions  process  for  facilities  where  the 
costs  exceed  the  composite  rate  for  reasons  beyond  their  control 
would  be  appropriate. 
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Because  of  a  concern  that  quality  of  care  and  access  to  care  could 
be  jeopardized  by  the  $11.00  reduction  in  the  composite  rate  pro- 
posed by  the  Administration,  the  Committee  bill  provides  only  half 
of  the  rate  reduction  proposed  by  the  Administration.  Further,  the 
Committee  is  concerned  about  access  to  quality  care  in  rural  and 
isolated  areas.  The  Committee  expects  HCFA  to  improve  the  excep- 
tions process  for  facilities  with  costs  higher  than  those  reflected  in 
the  composite  rate.  Specifically,  HCFA  should  define  the  term  "iso- 
lated essential  facility"  to  reduce  the  data  requirements  so  that 
more  facilities  deserving  an  exception  to  the  composite  rate  will  be 
able  to  successfully  apply  for  such  status. 

The  Committee  bill  provides  for  the  appeals  process  to  be  stream- 
lined so  that  an  exception  would  be  deemed  to  be  approved  unless 
the  Secretary  disapproved  it  by  not  later  than  45  working  days 
from  the  date  the  application  was  filed  with  the  intermediary.  The 
Committee  intends  that  the  fiscal  intermediaries  will  complete 
within  15  working  days  their  recommendations  so  that  HHS  will 
have  30  working  days  to  make  its  decisions.  If  the  isolated  essential 
facility  status  is  granted  the  facility  would  receive  reimbursement 
based  upon  its  request  from  the  date  it  filed  for  the  exception. 

(b)  Paj^ents  for  physicians'  services — The  monthly  capitated 
payment  (MCP)  rate  for  physicians  treating  ESRD  patients  would 
be  reduced  by  approximately  $14  (8%)  to  reflect  the  shorter  period 
of  time  spent  on  patients  who  receive  their  care  at  home.  In  1983, 
the  MCP  rate  was  computed  by  HHS  based  on  the  average  estimat- 
ed physician  involvement  with  ESRD  patients,  weighted  by  the  na- 
tional average  percentage  of  patients  who  dieilyze  at  home  and  at 
facilities.  Generally,  physicians  have  less  involvement  with  home 
patients  than  with  facility  patients.  GAO  has  determined  that  phy- 
sicians could  treat  3.9  home  patients  for  every  facility  patient,  a 
ratio  of  3.9  to  1  rather  than  a  1.4  to  1  ratio  used  to  established  the 
1983  rates.  The  Committee  bill  provides  for  the  Secretary  of  HHS 
to  provide  for  an  adjustment  in  the  home/facility  physician  treat- 
ment ratio  (used  in  establishing  such  paj^ent  rates)  from  1.4  to  1 
in  order  to  reduce  by  approximately  $14  the  average  MCP  rate  for 
physician  services  to  maintenamce  dialysis  patients. 

To  better  monitor  the  rate  reductions,  the  Committee  bill  pro- 
vides for  the  Secretary  to  contract  with  the  National  Academy  of 
Science's  Institute  of  Medicine  to  evaluate  the  effects  of  the  pro- 
posed physician  and  facility  rate  reductions  to  determine  if  access 
to  care  or  quality  of  care  is  being  effected.  A  report  to  Congress  on 
the  results  of  the  study  is  to  be  made  by  January  1,  1988.  Once  the 
study  is  completed  it  is  the  intent  of  the  Committee  to  review  the 
proposed  rates. 

(c)  Reorganization  of  ESRD  network  areas  and  organizations — 
The  Committee  bill  provides  for  a  network  program  with  a  funding 
source  that  would  better  meet  the  needs  of  medicare  ESRD  benefi- 
ciaries. The  bill  would  override  the  proposed  rule  published  in  the 
Federal  Register  on  April  15,  1986. 

The  Secretary  is  directed  to  establish  at  least  17  ESRD  networks. 
The  Secretary  is  to  publish  in  the  Federal  Register,  after  consulta- 
tion with  appropriate  professional  and  patient  organizations,  the 
criteria  for  determining  the  geographic  area  for  each  network.  In 
order  to  better  evaluate  the  performance  of  networks  in  the  future 
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and  to  establish  the  reorganized  networks,  the  Secretary  is  directed 
to  establish  standards,  criteria  and  procedures  for  evaluating  net- 
works. The  Committee  intends  that  HHS  will  designate  existing 
networks  or  a  combination  of  existing  networks  in  first  establish- 
ing the  new  network  organizations.  The  Committee  hopes  that  ex- 
isting networks  will  voluntarily  combine  and  request  being  desig- 
nated as  the  network  in  their  geographic  area.  Once  a  network  ad- 
ministrative organization  agreement  has  been  established  it  may 
not  be  terminated  by  the  Secretary  unless  it  fails  to  meet  the  es- 
tablished standards  and  criteria.  At  least  one  patient  representa- 
tive is  to  serve  on  each  network  council  and  medical  review  board. 

The  responsibilities  of  the  networks  are  to  include:  (1)  collecting, 
validating  and  evaluating  patient  and  facility  data,  (2)  developing 
quality  assurance  standards,  (3)  conducting  reviews  and  evaluations 
of  the  delivery  of  ESRD  services,  (4)  conducting  on-site  review  of 
the  medical  care  provided  beneficiaries  in  facilities  when  it  is 
deemed  necessary  by  a  medical  review  board  or  the  Secretary,  (5) 
providing  recommendations  to  ESRD  facilities  for  improvements  in 
ESRD  care,  (6)  implementing  a  procedure  for  evaluating  and  re- 
solving patient  grievances,  and  (7)  working  with  patients  and  facili- 
ties in  encouraging  participation  in  vocational  rehabilitation  pro- 
grams. 

In  order  for  the  networks  to  perform  the  functions  required  and 
to  place  the  networks  on  a  sound  financial  basis  the  Secretary 
would  be  required  to  reduce  the  amount  of  each  composite  rate 
pajrment  for  each  treatment  by  50  cents  and  provide  for  payment 
of  such  amounts  to  each  network.  Traditionally,  home  dialysis 
treatments  are  provided  three  times  a  week,  thus  $1.50  per  week 
would  be  transferred  to  the  area  network.  The  Committee  under- 
stands that  some  existing  and  emerging  technologies  may  require 
the  equivalent  of  more  or  less  than  three  dialyses  per  week.  It  is 
the  intent  of  this  legislation  that  an  ESRD  patient  be  considered  to 
have  three  dialyses  per  week  and  that  $1.50  per  week  be  trans- 
ferred to  the  area  network.  Each  network  would  receive  the  total 
amount  withheld  from  facilities  in  that  network's  geographic  area. 
If  the  new  networks  are  not  operational  by  January  1,  1987,  it  is 
the  intent  of  the  Committee  that  the  Secretary  is  to  fully  fund  the 
existing  networks  from  this  source  of  revenue. 

The  Secretary  would  be  required  to  establish  a  national  end 
stage  renal  disease  registry  from  data  reported  by  ESRD  network 
organizations,  transplant  centers  and  other  sources.  This  data 
should  cover  on  all  ESRD  patients  to  assist  the  Congress  and  the 
medical  community  in  dealing  with  ESRD  related  issues.  The  Sec- 
retary is  to  coordinate  data  collection  activities  and  determine  the 
appropriate  location  of  the  registry.  A  report  on  the  progress  made 
in  establishing  the  registry  is  due  by  January  1,  1987,  and  the  reg- 
istry is  to  be  established  by  January  1,  1988. 

Because  of  the  controversy  over  the  safety  of  reusing  dialyzer  fil- 
ters, the  Secretary  would  be  required  to  establish  by  no  later  than 
January  1,  1988,  protocols  on  standards  and  conditions  for  the 
reuse  of  dialyzer  filters  for  those  facilities  and  providers  which 
reuse  such  filters.  The  Secretary  is  also  directed  to  report  by  Janu- 
ary 1,  1988,  on  the  results  of  a  study  of  the  appropriateness  of  es- 
tablishing protocols  on  standards  and  conditions  for  the  reuse 
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where  appropriate  of  other  dialysis  supplies.  The  Secretary  would 
be  required  to  incorporate  protocols  established  by  this  bill  into  the 
facilities;  conditions  of  participation.  Failure  of  a  facility  to  follow 
an  established  protocol  would  subject  the  facility  to  denisd  of  par- 
ticipation in  the  medicare  program  and  to  denial  of  payment  for 
dialysis  treatment. 

Effective  date— The  amendment  applies  to  facility  rates  as  of  Oc- 
tober 1,  1986,  for  physician  rates  August  1,  1986,  for  network  orga- 
nizations January  1,  1987. 

4.  Technical  amendments  and  miscellaneous  provisions  related  to 
part  B  (sec.  10234  of  the  bill) 

Present  Law. — (a)  Additional  members  for  Physician  Pasmient 
Review  CJommission — The  Physician  Payment  Review  Commission 
as  established  by  P.L.  99-272  consists  of  11  commissioners.  The  pur- 
pose of  the  Commission  is  to  provide  recommendations  concerning 
physician  reimbursement  under  medicare  part  B. 

(b)  Effective  date  of  voluntary  disenroUment  from  medicare — 
Under  current  law,  a  beneficiary's  coverage  period  under  part  B  of 
medicare  can  be  terminated  by:  (1)  filing  a  notice  that  he  or  she  no 
longer  wishes  to  participate  in  the  program;  or  (2)  nonpajonent  of 
premiums. 

When  a  beneficiary  files  a  notice  to  disenroll  from  part  B,  the 
effective  date  of  the  termination  is  the  close  of  the  calendar  quar- 
ter following  the  calendar  quarter  in  which  the  notice  is  filed;  a 
termination  for  nonpajnnent  of  premiums  takes  effect  with  the  end 
of  a  grace  period  (not  more  than  90  days). 

(c)  Report  on  technical  issues  related  to  prospective  payment  of 
hosptial-based  physicians — Current  law  contains  no  provision. 

Explanation  of  Provision. — (a)  Additional  members  for  Physician 
Payment  Review  Commission — The  Commission  would  be  expanded 
by  two  members.  It  is  the  Committee's  intent  that  at  least  one  of 
the  new  Commissioners  be  a  rural  physician. 

(b)  Effective  date  of  voluntary  disenroUment  from  medicare — The 
effective  date  of  termination  when  filing  a  notice  would  be  the 
close  of  the  calendar  quarter  in  which  the  notice  is  filed. 

(c)  Report  on  technical  issues  related  to  prospective  pa)nnent  of 
hospital-based  physicians — The  Secretary  would  be  required  to 
study  and  submit  a  report  to  the  Committee  on  Ways  and  Means 
concerning  technical  issues  related  to  design  and  implementation 
of  a  prospective  pajonent  system  for  hospital-based  physicians. 

The  report  would  address  the  following  issues:  (i)  definition  of  the 
specific  radiology,  antesthesia,  and  pathology  services  that  could  be 
included  in  a  prospective  payment  system,  (ii)  and  need,  if  any,  for 
a  transition  from  hospital  specific  to  national  payment  rates,  (iii) 
methods  available  for  adjusting  payment  rates  to  account  for  re- 
gional variations  in  practice  costs  or  regional  variation  in  general 
earnings  levels,  and  (iv)  other  technical  implementation  problems. 
As  part  of  the  report,  the  Secretary  would  be  required  to  develop  a 
combined  medicare  part  A  and  part  B  data  file  from  the  most  re- 
cently available  period  for  use  in  developing  prospective  pajnnent 
rates  for  radiology,  pathology,  and  anesthesia  services  (including 
services  provided  by  certified  registered  nurse  anesthetists)  to  bene- 
ficiaries who  are  hospital  inpatients.  The  data  file  should  consist  of 
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at  least  a  5%  nationwide  sample  of  all  inpatient  hospital  admis- 
sions for  medicare  beneficiaries  during  a  6  to  12  month  period  of 
time.  The  data  file  should  accumulate  reasonable  charges  and  costs 
for  the  listed  services  on  a  per-case  (DRG)  basis.  The  report  and  as- 
sociated data  files  would  be  due  as  a  report  to  the  Committee  on 
Ways  and  Means  no  later  than  April  1,  1987. 

Effective  Date. — Paragraph  (a)  would  be  effective  60  days  after 
enactment.  Paragraph  (b)  would  be  effective  to  notices  filed  on  or 
after  October  1,  1986.  Paragraph  (c)  is  effective  on  enactment. 

Part  4 — Improved  Review  of  Quality  by  Peer  Review  Organizations 

1.  Improved  Review  of  quality  by  Peer  Review  Organizations  (sec. 
10241  of  the  bill) 

Present  Law. — (a)  PRO  Review  of  Hospital  Denial  Notices — By 
regulation,  hospitals  are  authorized  to  make  determinations  that 
further  inpatient  care  is  no  longer  medically  necessary.  If  the  at- 
tending physician  concurs  with  this  determination,  the  hospital 
may  serve  the  beneficiary  with  a  discharge  notice  and  may  begin  to 
charge  for  continued  stay  beginning  with  the  third  day  after  serv- 
ing the  notices.  The  beneficiary  may  appeal  the  discharge  notice  to 
a  peer  review  organization  (PRO).  If  the  PRO  reverses  the  hospi- 
taVs  determination,  the  hospital  may  not  bill  for  continued  inpa- 
tient stay.  The  PRO  is  required  to  decide  the  appeal  within  three 
working  days  after  receipt  of  the  appeal.  Under  current  policy,  a 
beneficiary  may  incur  financial  liability  for  several  days  of  contin- 
ued stay  before  receiving  notice  of  the  PROs  decision  in  the  event 
of  an  adverse  decision. 

(b)  PRO  Review  of  Inpatient  Services  and  Early  Readmissions — 
PROs  review  the  necessity  and  quality  of  hospital  services  provided 
to  beneficiaries.  To  inititate  review  process,  PROs  must  receive 
data  concerning  the  number  and  type  of  hospital  discharges  from 
hospitals  in  the  PROs  service  area.  This  information  is  provided  to 
the  PROs  by  the  medicare  fiscal  intermediaries.  There  is  no  statu- 
tory provision  regarding  timely  provision  of  data  to  the  PROs. 
Under  PRO  contracts  for  1986-88,  PROs  will  be  required  to  review 
all  readmissions  to  a  hospital  where  the  readmission  occurs  within 
15  days  after  initial  discharge. 

(c)  Requiring  PRO  Review  of  Quality  of  Care — PROs  are  required 
to  review  a  sample  of  the  professional  activities  of  health  care  prac- 
titioners and  providers  for  purposes  of  determining  whether  the 
services  provided  were  medically  necessary  and  met  professionally 
recogjnized  standards  of  care.  Under  a  provision  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  (COBRA)  of  1985,  PROs  are  re- 
quired to  review  services  provided  by  health  maintenance  organiza- 
tions (HMOs)  and  competitive  medical  plans  (CMPs)  effective  Janu- 
ary 1,  1987.  The  COBRA  provision  does  not  specify  a  required  level 
of  effort  for  PRO  review  of  HMO  and  CMP  services. 

(d)  Requiring  Consumer  Representation  on  PRO  Boards — Current 
law  contains  no  provision. 

(e)  Improving  PRO  Responsiveness  to  Beneficiary  Complaints — 
Current  law  does  not  require  that  PROs  review  beneficiary  com- 
plaints concerning  quality. 
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(f)  Sharing  of  Information  by  PROs — PRO  confidential  informa- 
tion is  subject  to  rigorous  protection.  State  ombudsmen  and  State 
protection  and  advocacy  officials  and  national  accreditation  bodies, 
such  as  the  Joint  Commission  on  Accreditation  for  Hospitals,  are 
not  entitled  to  share  PRO  confidential  information. 

(g)  PRO  Funding — The  costs  of  PRO  review  of  inpatient  hospital 
services  is  considered  to  be  a  cost  incurred  by  hospitals  in  provid- 
ing services  to  beneficiaries.  Hospitals  are  required  to  have  con- 
tracts with  PROs  under  which  PROs  receive  reimbursement  for 
review  costs  by  means  of  a  direct  transfer  of  funds  by  the  Secretary 
from  the  Federal  Hospital  Insurance  Trust  Fund.  Under  current 
law,  the  aggregate  amount  to  be  paid  to  all  PROs  during  a  year 
must  be  no  less  than  the  aggregate  amount  expended  during  fiscal 
1986  on  PRO  reviews  adjusted  for  inflation. 

Explanation  of  Provision. — (a)  PRO  Review  of  Hospital  Denial 
Notices — The  law  would  be  amended  to  establish  a  statutory  right 
to  appeal  a  hospital  discharge  notice  to  a  PRO  and  to  ensure  that  a 
beneficiary  who  makes  an  appeal  is  not  liable  for  continued  stay 
until  after  receiving  notice  of  the  PROs  decision.  The  beneficiary 
would  have  until  noon  on  the  next  working  day  after  receiving  a 
discharge  notice  to  file  an  appeal.  The  hospital  would  be  required 
to  transmit  a  copy  of  the  medical  records  to  the  PRO  prior  to  the 
close  of  business  on  the  next  working  day  after  the  day  the  benefi- 
ciary receives  the  discharge  notice.  The  PRO  would  have  one  full 
working  day  after  receiving  the  appeal  and  the  records  to  decide 
the  appeal  and  provide  notice  of  its  decision.  The  hospital  would  be 
prohibited  from  charging  the  beneficiary  receives  notice  of  the 
PROs  decision. 

The  provision  as  adopted  by  this  Committee  does  not  require 
PROs  to  decide  beneficiary  appeals  during  weekends.  If  the  number 
of  appeals  under  this  provision  increases  substantially,  the  Com- 
mittee believes  that  may  be  appropriate  to  reconsider  the  matter 
and  require  that  PROs  consider  beneficiary  appeals  during  week- 
ends. 

(b)  PRO  Review  of  Inpatient  Services  and  Early  Readmissions— 
The  Secretary  of  Health  and  Human  Services  would  be  required  to 
ensure  that  PROs  receive  each  month,  on  a  timely  bsisis,  either  di- 
rectly from  hospitals  or  indirectly  through  fiscal  intermediaries, 
hospital  data  needed  to  initiate  required  reviews  of  hospital  care  on 
a  timely  basis.  PROs  would  be  required  to  review  at  least  a  ssimple 
of  readmissions  occurring  within  31  days  after  the  date  of  the  most 
recent  discharge  from  the  hospital.  It  is  the  Committee's  under- 
standing that  a  laige  percentage  sample  of  readmissions  would  be 
reviewed  during  the  first  two  weeks  after  initial  discharge  than 
during  the  subsequent  two  week  period. 

(c)  Requiring  PRO  Review  of  Quality  of  Care— Each  PRO  would 
be  required  to  devote  proportion  of  its  efforts  to  reviewing  quality 
of  care.  Each  Pro  would  also  be  required  to  provide  a  reasonable 
allocation  of  its  quality  of  care  review  activities  among  the  differ- 
ent settings  in  which  services  are  provided  to  medicare  benefici- 
aries. Factors  to  be  considered  in  establishing  a  reasonable  alloca- 
tion of  PRO  review  activities  include  the  following — (i)  whether 
there  is  reason  to  believe  that  there  is  a  particular  need  for  re- 
views of  particular  cases  or  settings  because  of  previous  problems 
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regarding  quality  of  care;  (ii)  the  cost  of  the  reviews  and  the  likely 
yield  of  reviews  in  terms  of  the  number  and  seriousness  of  quality 
of  care  problems  likely  to  be  detected  as  a  result  of  the  review 
effort;  and  (iii)  the  availability  and  adequacy  of  alternative  quality 
review  and  assurance  mechanisms. 

The  Committee  believes  that  it  is  important  to  remove  any  re- 
maining uncertainty  with  respect  to  the  requirement  that  PROs 
must  review  services  provided  by  health  maintenance  organizations 
(HMOs)  and  competitive  medical  plans  (CMPs).  Under  the  provi- 
sion approved  by  the  Committee,  PROs  are  required  to  initiate 
review  of  HMO  and  CMP  services  on  January  1,  1987.  The  purpose 
of  these  reviews  (which  are  to  include  both  inpatient  and  outpa- 
tient services)  is  to  determine  whether  the  quality  of  care  provided 
to  beneficiaries  meets  professionally  recognized  standards  of  health 
care,  including  whether  appropriate  health  care  services  have  not 
been  provided  or  have  been  provided  in  inappropriate  settings.  By 
January  1,  1988,  the  level  of  effort  of  PRO  review  for  beneficiaries 
enrolled  in  HMOs  and  CMPs  must  be  equivalent  on  a  per  benefici- 
ary basis  to  the  level  of  effort  of  PRO  review  (including  both  qual- 
ity and  utilization  reviews)  of  services  provided  to  beneficiaries  who 
are  not  enrolled  in  HMOs  or  CMPs. 

The  Committee  recognizes  that  HMOs  and  CMPs  provide  health 
care  services  in  a  manner  that  is  distinctive.  Accordingly,  PRO 
review  of  HMO  and  CMP  services  should  take  into  account  unique 
characteristics  of  HMOs  and  CMPs.  To  ensure  that  PRO  protocols 
for  review  of  HMO  and  CMP  services  are  appropriate,  it  is  the 
Committee's  intent  that  the  standards,  criteria,  and  procedures 
used  for  PRO  review  of  HMO  and  CMP  services  be  developed  with 
the  advice  and  consultation  of  respresentatives  of  the  HMO  and 
CMP  industry.  Representatives  of  PROs  should  also  be  involved  in 
this  consultative  process. 

(d)  Requiring  Consumer  Representation  on  PRO  Boards — Each 
peer  review  organization  (PRO)  would  be  required  to  name  at  least 
one  consumer  representative  to  its  board  of  directors. 

(e)  Improving  PRO  Responsiveness  to  Beneficiary  Complaints — 
PROs  would  be  required  to  conduct  a  review  of  all  written  com- 
plaints about  the  quality  of  medicare  covered  services  if  the  com- 
plaint is  filed  by  a  beneficiary  or  a  legally  responsible  person 
acting  on  behalf  of  the  beneficiary.  The  extent  of  the  required  in- 
vestigation is  to  be  determined  on  a  case-by-case  basis  by  the  PRO 
depending  on  the  circumstances.  The  PRO  would  be  required  to 
inform  the  complainant  of  its  conclusions  regarding  the  complaint 
and  disposition  of  the  complaint.  Before  concluding  that  the  serv- 
ices involved  fail  to  meet  professionally  recognized  standards  of 
care,  the  PRO  would  be  required  to  provide  notice  and  an  opportu- 
nity for  discussion  with  the  practitioner  or  provider  involved  in  the 
complaint. 

(f)  Sharing  of  Information  by  PROs — National  accreditation 
bodies,  such  as  the  JCAH,  acting  pursuant  to  Section  1865  of  the 
Social  Security  Act  and  State  agencies  responsible  for  licensing  or 
certification  of  providers  and  practitioners  would  have  access  to 
confidential  PRO  information  upon  request  if  the  information:  (i) 
relates  to  a  specific  case  or  possible  pattern  of  substandard  care; 
and  (ii)  is  needed  for  the  body  or  agency  to  carry  out  its  official 
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function.  State  ombudsmen,  and  State  protection  and  advocacy  offi- 
cials would  have  access  to  PRO  confidential  information  upon  re- 
quest if  the  PRO  determines  that  the  information  requested:  (i)  re- 
lates to  quality  of  care;  (ii)  may  reflect  a  failure  in  a  substantial 
number  of  cases  or  a  gross  and  flagrant  failure  in  one  or  more  in- 
stances to  provide  services  of  a  quality  which  meets  professionally 
recognized  standards  of  care;  and  (iii)  is  needed  by  the  body,  om- 
budsman, or  official  to  carrjdng  out  official  duties. 

(g)  PRO  Funding— The  new  PRO  activities  specified  in  this  provi- 
sion would  be  considered  to  be  a  cost  incurred  by  providers  (includ- 
ing HMOs  and  CMPs)  providing  covered  services  to  beneficiaries 
and  would  be  reimbursed  in  the  aggregate  by  an  amount  not  less 
than  an  amount  determined  by  the  Secretary  to  be  sufficient  to 
cover  the  costs  of  these  activities.  Funds  identified  under  Section 
1866(a)(lXF)  of  the  Social  Security  Act  for  PRO  review  of  inpatient 
hospital  services  would  continue  to  be  used  solely  for  the  purpose 
inpatient  hospital  reviews  by  PROs  and  would  not  be  used  to  cover 
the  cost  of  the  new  PRO  functions  specified  in  this  provision.  Hos- 
pitals, SNFs,  home  health  agencies,  HMOs,  and  CMPs  would  be  re- 
quired to  execute  agreements  with  PROs  regarding  the  review  ac- 
tivities specified  in  this  provision  under  which  the  activities  would 
be  considered  to  be  a  cost  of  providing  services  to  be  reimbursed  by 
means  of  a  direct  transfer  of  funds  from  the  Federal  Hospital  In- 
surance Trust  Fund  and  from  the  Federal  Supplementary  Medical 
Insurance  Trust  Fund  in  appropriate  amounts. 

Effective  Date. — Paragraph  (a)  would  apply  to  hospital  discharge 
notices  served  to  beneficiaries  starting  with  the  first  day  of  the 
first  month  that  begins  30  days  after  enactment.  The  requirement 
under  paragraph  (b)  concerning  prompt  submission  of  data  would 
be  effective  no  later  than  6  months  after  enactment.  The  require- 
ment under  paragraph  (b)  concerning  PRO  review  readmissions 
would  be  effective  for  PRO  contracts  entered  into  or  renewed  on  or 
after  January  1,  1987.  The  requirement  under  paragraph  (c)  con- 
cerning allocation  of  funds  for  PRO  review  is  effective  on  January 
1,  1987.  The  requirement  of  paragraph  (c)  concerning  the  level  of 
effort  of  PRO  review  of  HMOs  and  CMPs  is  effective  on  January  1, 
1988.  Paragraph  (d)  would  apply  to  PRO  contracts  entered  into  or 
renewed  on  or  after  January  1,  1987.  The  requirement  of  para- 
graph (e)  concerning  review  of  beneficiary  complaints  amendment 
would  apply  to  complaints  received  by  PROs  on  or  after  the  first 
day  of  the  first  month  that  begins  9  months  after  enactment.  Para- 
graph (f)  concerning  PRO  confidential  information  apply  to  re- 
quests for  information  received  on  or  after  the  end  of  the  first  6- 
month  period  after  enactment.  Paragraph  (g)  concerning  PRO 
funding  has  an  effective  date  of  October  1,  1987  as  it  pertains  to 
PRO  review  agreements  with  hospitals,  SNFs,  and  health  agencies 
and  has  an  effective  date  of  January  1,  1987  as  it  pertains  to  PRO 
review  agreements  with  HMOs  and  CMPs. 
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Part  5 — Assuring  Access  to  Health  Care 

1.  Incentives  for  the  establishment  of  State  health  insurance  pools 
(sec.  10251  of  the  bill) 

Present  law. — Under  present  law,  states  are  not  required  to  es- 
tablish health  insurance  pools  for  the  purpose  of  offering  health  in- 
surance to  people  who  are  otherwise  unable  to  purchase  health  in- 
surance. Beginning  in  1974  ten  states  have  enacted  laws  establish- 
ing comprehensive  health  insurance  pools.  These  states  are:  Rhode 
Island,  Connecticut,  Florida,  Indiana,  Minnesota,  Montana,  Nebras- 
ka, North  Dakota,  Wisconsin,  and  Tennessee.  The  state  insurance 
pools  are  independent  nonprofit  corporations  governed  by  a  board 
and  administered  by  an  insurance  carrier  selected  by  the  board. 

Only  health  insurance  carriers  who  provide  health  insurance 
plans  which  are  governed  by  state  law  are  required  to  participate 
in  the  pools.  Because  ERISA  preempts  state  law,  employer-based, 
self-funded  health  plans  have  been  exempt  from  any  state  man- 
date. 

Explanation  of  provision.— -The  Committee  bill  provides  for  each 
state  to  establish  an  insurance  pool  for  people  who  do  not  have 
access  to  employment-based  health  insurance.  Policies  offered  by 
the  pools  would  have  to  be  available  to  anyone  in  the  state,  expect 
for  individuals  eligible  for  part  A  of  medicare,  regardless  of  health 
status. 

Once  the  state  establishes  a  health  insurance  pool,  any  employer, 
with  20  or  more  employees,  doing  business  in  the  state  would  be 
required  to  participate  in  the  insurance  pool.  If  the  employer  did 
not  participate  in  the  pool,  a  tax  equal  to  5%  of  gross  wages  (as 
defined  in  the  Internal  Revenue  Code  Sec.  8401)  paid  or  incurred 
during  the  taxable  year  would  be  imposed.  If  a  state  does  not 
create  a  pool,  thei^e  would  be  no  tax  on  employers. 

The  insurance  policies  offered  under  the  state  pool  would  be  de- 
signed to  offer  coverage  typical  of  large  employer  plans.  A  premi- 
um could  be  charged  based  upon  the  reasonable  actuarial  determi- 
nation of  anticipated  experience  and  expected  expenses.  The  premi- 
um rate  would  be  expected  to  ensure  that  the  pool  is  self-support- 
ing, but  in  no  event  could  it  be  higher  than  150%  of  average  premi- 
um rates  for  individual  standard  risks  in  the  state  for  comparable 
coverage.  To  the  extent  the  insurance  pool  is  not  self-supporting 
from  premiums,  losses  would  be  made  up  by  equitable  assessments 
on  all  participating  employers  in  the  state. 

The  state  insurance  pool  would  not  be  permitted  to  establish  a 
life-time  limit  on  benefits  of  less  than  $500,000  and  would  have  to 
cap  annual  out-of-pocket  expenses  for  covered  services  at  no  more 
than  $1,500  for  individual  coverage  and  $3,000  for  family  coverage. 
A  choice  of  deductibles  could  be  offered  but  could  not  exceed  $1,000 
for  each  covered  individual. 

Exclusions  of  coverage  for  preexisting  conditions  would  be  per- 
mitted but  for  no  more  than  6  months.  Covered  services  offered 
under  the  plan  would  be  required  to  include  the  purchase  and 
repair  of  medically  necessary  durable  medical  equipment. 

The  Committee  realizes  that  the  state  health  insurance  pools  de- 
fined under  this  provision  are  generally  designed  for  people  who 
can  afford  to  pay  the  premiums.  A  state  or  other  entity  would  be 
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permitted  to  provide  payment  of  part  or  all  of  the  premium  of  an 
enrollee  and  could  vary  the  amount  of  the  payment  based  on  the 
enrollee's  income  or  on  some  other  basis. 

Based  upon  testimony,  pool  losses  ranged  from  $0.50  to  $1.40  per 
person  covered  by  health  insurance  in  the  states  having  pools  in 
place.  The  Committee  therefore  believes,  based  on  the  experience 
of  the  states  which  have  enacted  similar  legislation,  that  the  gener- 
al losses  will  be  small. 

The  Committee  anticipates  that  the  establishment  of  these 
health  insurance  pools  will  take  some  pressure  off  the  need  for  new 
or  existing  public  programs  for  people  who  do  not  have  access  to 
health  insurance. 

The  Committee  bill  intends  that  each  State  should  establish  a 
pool  by  not  later  than  January  1,  1988,  or  if  later,  the  end  of  the 
first  regular  State  legislative  session  that  begins  after  the  date  of 
enactment  of  this  Act. 

Effective  date— The  proposal  would  be  effective  for  taxable  years 
beginning  on  or  after  January  1,  1988. 

2.  COBRA  technical  amendments  relating  to  continuation  of  em- 
ployer-based health  insurance  coverage  (sec.  10252  of  the  hill) 

Present  law. — Section  10001  of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1986  (COBRA)  amended  the  Internal  Revenue 
Code  to  require  that  group  health  plans  of  covered  employers  pro- 
vide qualified  beneficiaries  the  opportunity  to  continue  health  care 
coverage  under  the  plan  if  they  paid  up  to  102%  of  the  applicable 
premium  in  certain  instances  where  coverage  under  the  employer- 
based  health  plan  would  otherwise  be  terminated.  The  continuation 
coverage  amendments  apply  to  plan  years  beginning  on  or  after 
July  1,  1986.  In  the  case  of  collectively  bargained  plans,  the  amend- 
ments do  not  apply  to  plan  years  beginning  before  the  later  of  (1) 
the  date  on  which  the  last  collective  bargaining  agreement  relating 
to  the  plan  terminates,  or  (2)  January  1,  1987. 

(a)  Modification  of  coverage — Under  current  law  the  coverage 
must  consist  of  coverage  which  is  identical  to  the  coverage  provided 
under  the  plan  to  similarly  situated  beneficaries  under  the  plan 
with  respect  to  whom  a  qualifying  event  has  not  occurred. 

(b)  Maximum  period  of  continuation  coverage — Under  current 
law  the  maximum  period  of  continuation  coverage  relating  to  ter- 
minations and  reduced  hours  is  18  months  and  for  divorced,  legally 
separated,  medicare  ineligible  spouses  and  their  dependents  and  de- 
pendents who  lose  their  dependent  status  under  the  plan  36 
months.  No  provision  was  made  for  multiple  qualifying  events. 
These  time  periods  are  the  general  rule  unless  the  employer  ceases 
to  provide  any  group  health  plan  to  any  employee,  the  qualified 
beneficiary  fails  to  pay  the  premium  in  a  timely  manner  or  be- 
comes a  covered  employee  under  any  other  group  health  plan,  or 
becomes  entitled  to  medicare,  or  remarries  and  is  covered  under 
another  group  health  plan. 

(c)  Grace  period  for  payment  of  premiums — Under  current  law 
coverage  ceases  under  the  plan  by  reason  of  a  failure  to  make 
timely  payment  of  any  premium  required  under  the  plan  with  re- 
spect to  the  qualified  beneficiary.  No  specific  time  period  is  speci- 
fied. 
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(d)  Election  of  beneficiaries — Under  current  law  each  qualified 
beneficiary  is  entitled  to  a  separate  election  but  a  spouse  of  a  cov- 
ered employee  or  a  covered  employee  can  elect  coverage  on  behsdf 
of  any  other  qualified  beneficiary  in  the  family  who  would  lose  cov- 
erage under  the  plan  by  reason  of  the  qualifying  event. 

(e)  Notice  requirement — Under  current  law  the  employer  of  an 
employee  under  a  plan  must  notify  the  plan  administrator  within 
thirty  days  of  a  qualifying  event  if  the  qualifying  event  is  the  death 
of  the  employee,  the  termination  (other  than  by  reason  of  such  em- 
ployee's gross  misconduct),  or  reduction  of  hours  of  the  covered  em- 
ployee's employment,  or  if  the  covered  employee  becomes  entitled 
to  medicare.  Divorced  or  legally  separated  spouses  and  dependent 
children  ceasing  to  be  dependents  under  the  plan  are  required  to 
notify  the  plan  administrator  of  the  occurrence  of  such  events  but 
no  time  limit  was  established  for  notifying  the  plan  administrator. 

Explanation  of  provision. — (a)  Modification  of  coverage — The  gen- 
eral rule  is  that  in  all  respects  qualified  beneficiaries  are  to  be 
treated  under  the  plan  as  similarly  situated  beneficiaries  for  whom 
a  qualifying  event  has  not  taken  place.  For  example,  if  the  plan 
provides  for  an  open  enrollment  period  then  qualified  beneficiaries 
must  be  able  to  elect  in  the  same  manner  as  active  employees.  This 
means  that  a  qualified  beneficiary  by  reason  of  being  a  spouse  of  a 
covered  employee  would  have  the  same  rights  as  active  employees 
during  an  open  enrollment  period  and  would  not  be  limited  to  the 
rights  of  spouses  of  covered  employees.  By  health  benefits,  the 
Committee  means  to  include  health  benefit  plans  that  include 
dental  and  vision  care  as  defined  in  Sec.  213  of  the  Internal  Reve- 
nue Code.  This  does  not  mean  that  an  employer  could  compel  the 
qualified  beneficiary  to  pay  for  non-core  benefits  even  if  active  em- 
ployees have  to  accept  core  and  non-core  services  under  the  plan. 

(b)  Maximum  period  of  continuation  coverage — The  bill  clarifies 
that  a  qualified  beneficiary  may  have  more  than  one  qualifying 
event  which  entitles  the  beneficiary  to  continuation  coverage  but 
in  no  case  may  the  coverage  period  with  respect  to  such  events 
(other  than  the  peroid  applicable  to  a  qualifying  event  described  in 
paragraph  (3)  (F)  of  the  law)  exceed  a  36-month  period.  For  exam- 
ple, a  qualified  beneficiary  retires  and  then  dies  or  is  divorced,  the 
qualified  beneficiary  spouse  then  has  a  second  qualifying  event 
which  entitles  this  spouse  to  a  total  of  36  months  of  continuation 
coverage.  However,  the  second  qualifying  event  must  take  place 
during  the  period  of  coverage  of  the  first  qualifying  event  to  be  eli- 
gible for  a  total  of  36  months  from  the  date  of  the  first  qualifying 
event. 

(c)  Grace  period  for  payment  of  premiums — The  bill  clarifies  that 
the  grace  period  is  the  longer  of  three  periods:  30  days,  the  period 
the  plan  allows  employees,  or  the  period  the  insurance  company 
allows  the  plan  or  employer  whichever  the  case  may  be. 

(d)  Election  by  beneficiaries — The  Committee  bill  clarifies  that 
each  qualified  beneficiary  is  entitled  to  a  separate  election.  The 
Committee  realizes  that  normally  an  employed  worker  will  elect 
coverage  for  the  entire  family.  K  the  covered  employee  does  not 
elect  continuation  coverage,  however,  the  spouse  and  or  dependent 
children  are  entitled  to  elect  coverage.  Moreover,  even  if  the  em- 
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ployee  elects  certain  coverage,  the  spouse  and  or  dependents  may 
elect  different  coverage. 

(e)  Notice  requirement — The  Committee  bill  establishes  a  60-day 
notification  period  for  divorced  or  legally  separated  spouses  of  cov- 
ered employees  or  dependent  children  ceasing  to  be  dependent  chil- 
dren under  the  generally  applicable  requirements  of  the  plan,  to 
notify  the  plan  administrator  of  such  qualifying  events. 

Effective  date. — The  amendments  made  by  these  provisions  are 
effective  as  if  they  had  been  included  in  the  enactment  of  the  Con- 
solidated Omnibus  Budget  Reconciliation  Act  of  1985. 

3.  Continuation  coverage  for  retirees  in  cases  of  bankruptcies  (sec. 
10253  of  the  hill) 

Present  law. — Section  10001  of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA)  entitles  employees  covered 
under  the  employer's  health  plan  who  terminate  emplo5mient  up  to 
18  months  of  continuation  coverage  under  the  employer  plan  if 
they  pay  up  to  102%  of  the  applicable  premium.  However,  this  pro- 
vision is  only  effective  for  an  employer  health  plan  year  that 
begins  on  or  after  July  1,  1986.  A  special  rule  is  provided  for  collec- 
tively bargained  plans.  Current  law  makes  no  provision  for  retirees 
who  retire  before  the  employer's  new  health  plan  year  begins  on  or 
after  July  1,  1986.  Current  law  also  does  not  include  as  a  qualifjdng 
event,  for  purposes  of  triggering  the  continuation  option,  an  em- 
ployer filing  for  Title  11  bankruptcy  proceedings. 

Explanation  of  provision. — The  bill  would  amend  section  10001  of 
COBRA  to  include  a  new  qualifjdng  event,  a  new  class  of  qualified 
beneficiaries  and  a  new  period  of  coverage  for  certain  retirees, 
their  spouses  and  dependent  children  and  widows.  Specifically,  the 
legislation  would  define  as  a  qualifying  event,  with  respect  to  the 
employer  from  whose  employment  the  covered  employee  retired  at 
any  time,  the  filing  of  a  proceeding  in  a  case  under  Title  11,  U.S. 
Code,  commencing  on  or  after  July  1,  1986.  In  order  to  be  consid- 
ered a  qualifjdng  event,  the  proceeding  would  have  to  result  in  a 
substantial  elimination  of  coverage  for  the  qualified  beneficiary  as 
defined  below. 

In  the  case  of  such  a  qualifying  event  a  loss  of  coverage  includes 
a  substantial  elimination  of  coverage  with  respect  to  a  qualified 
beneficiary,  as  described  below,  within  one  year  before  or  after  the 
date  of  commencement  of  the  Title  11  proceeding.  For  example,  an 
employer  contemplating  filing  for  Title  11  bankruptcy  proceedings 
may  not  in  the  year  before  or  after  filing  for  Title  11,  reduce  the 
health  insurance  coverage  so  that  it  offers  minimal  coverage.  Such 
a  reduction  in  health  insurance  coverage  for  retirees,  their  spouses 
and  dependent  children  and  widows,  would  trigger  the  continu- 
ation coverage  provision  included  in  this  legislation. 

The  Committee  is  concerned  that  retirees  who  retire  before  the 
COBRA  provision  becomes  effective  for  the  employer's  plan  year 
beginning  on  or  after  July  1,  1986,  might  lose  their  employer-based 
health  insurance,  if  the  employer  filed  for  Title  11  bankruptcy  pro- 
ceedings. 

In  the  case  of  a  qualifjdng  event  resulting  from  an  employer 
filing  for  Title  11  bankruptcy  proceedings,  a  qualified  beneficiary 
would  be  defined  as  including  a  covered  employee  who  retired  on 
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or  before  the  date  of  substantial  elimination  of  coverage  and  any 
other  individual  who,  on  the  day  before  the  qualifying  event,  is  a 
beneficiary  under  the  plan:  (1)  as  the  spouse  of  the  covered  employ- 
ee, (2)  as  the  dependent  child  of  the  covered  employee,  or  (3)  as  the 
surviving  spouse  of  the  covered  employee.  The  term  covered  em- 
ployee means  an  individual  who  is  (or  was)  provided  coverage 
under  a  group  health  plan  by  virtue  of  the  individual's  employ- 
ment or  previous  employment  with  an  employer.  This  means  that 
the  definition  of  covered  employee  includes  an  individual  who  has 
retired  from  employment  from  the  employer  and  is  receiving 
health  benefits  from  that  employer. 

A  qualified  beneficiary  who  had  retired  on  or  before  July  1,  1986, 
as  described  in  the  above  paragraph,  the  spouse  and  dependent 
children  and  the  widow  of  such  a  retired  qualified  beneficiary  who 
were  also  qualified  beneficiaries  under  the  plan  on  the  day  before 
the  qualifying  event  are  entitled  to  elect  to  continue  in  the  employ- 
er-based health  insurance  plan  until  the  death  of  the  covered  em- 
ployee. A  surviving  spouse  who  was  a  qualified  beneficiary  under 
the  plan  on  the  day  before  the  qualifying  event  is  entitled  to  elect 
continuation  coverage  until  death.  However,  after  the  date  of  the 
death  of  the  covered  employee  a  new  qualifying  event  is  triggered 
which  would  entitle  the  surviving  spouse  and  dependent  children 
who  are  qualified  beneficiaries  of  the  covered  employee  to  elect  36 
months  of  continuation  coverage. 

As  defined  in  section  10001  of  COBRA,  coverage  ceases  on:  (1)  the 
date  on  which  the  employer  ceases  to  provide  any  group  health 
plan  to  any  employee,  (2)  failure  to  make  timely  payment  of  any 
premium  required  under  the  plan  with  respect  to  the  qualified  ben- 
eficiary, (3)  reemployment  resulting  in  a  covered  employee  being 
covered  under  any  other  group  health  plan  or  (4)  remarriage  re- 
sulting in  coverage  under  a  group  health  plan.  However,  entitle- 
ment to  medicare  coverage  does  not  terminate  coverage  with  re- 
spect to  qualified  beneficiaries  in  the  case  of  a  qualifying  event  re- 
sulting from  an  employer  filing  for  Title  11  bankruptcy  proceed- 
ings. It  is  the  intent  of  this  provision  to  override  the  general  effec- 
tive date  of  section  10001  of  COBRA  and  the  collective  bargaining 
agreement  effective  date  of  COBRA. 

Notwithstanding  this  legislation,  the  Committee  understands  the 
contractual  obligation  of  some  employers  that  have  filed  for  Title 
11  bankruptcy  is  very  clear  and  that  they  cannot  divest  themselves 
of  the  obligation  to  provide  retiree  health  insurance.  The  Commit- 
tee bill  includes  this  provision  because  the  contractual  obligation 
may  not  be  as  clear  in  other  cases.  By  including  this  provision  in 
the  bill  the  Committee  does  not  intend  to  express  any  opinion  as  to 
the  additional  rights  or  obligations  that  may  exist  under  collective 
bargaining  agreements  or  any  other  Federal  or  state  law. 

Effective  date. — In  general  this  legislation  takes  effect  as  if  in- 
cluded in  section  10001  of  COBRA.  However,  the  legislation  shall 
apply  in  the  case  of  plan  years  ending  during  the  twelve  month 
period  beginning  July  1,  1986,  in  the  case  of  a  qualifying  event  re- 
sulting from  an  employer  filing  for  Title  11  bankruptcy  proceedings 
as  defined  above  or  relating  to  the  death  of  the  covered  employee 
occurring  after  July  1,  1986.  A  special  transition  rule  applies  to 
covered  employees  who  have  died  after  July  1,  1986. 
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Subtitle  D. — Revenue  Provisions 

1.  Extension  of  telephone  excise  tax  (sees.  10301  and  10302  of  the 
bill) 

Present  law. — A  three-percent  excise  tax  is  imposed  on  amounts 
paid  for  local  telephone  service,  toll  telephone  service,  and  teletjrpe- 
writer  exchange  service  (Code  sec.  4251).  The  tax  is  paid  by  the 
service-recipient  to  the  person  rendering  the  service;  the  service- 
provider  in  turn  remits  the  tax  to  the  Federal  Government. 

Exemptions  from  the  tax  are  provided  for  communications  serv- 
ices furnished  to  news  services  (except  local  telephone  service  to 
news  services),  international  organizations,  the  American  National 
Red  Cross,  servicemen  in  combat  zones,  nonprofit  hospitals  and 
educational  organizations,  and  State  and  local  governments.  Other 
exemptions  are  provided  for  amounts  paid  for  installation  charges 
and  for  certain  calls  from  coin-operated  telephones  (sec.  4253).  The 
tax  does  not  apply  to  private  communications  systems  (sec.  4252(d)). 

Under  present  law,  this  exicse  tax  is  scheduled  to  terminate,  ef- 
fective with  respect  to  amounts  paid  pursuant  to  bills  first  ren- 
dered after  December  31,  1987. 

Explanation  of  provision. — The  bill  extends  the  telephone  excise 
tax  at  a  three-percent  rate  for  two  years,  through  December  31, 
1989. 

The  bill  further  requires  the  Treasury  Department  to  study  the 
possible  effects  of  this  tax  in  encouraging  businesses  to  create  their 
own,  private  telecommunications  systems,  bypassing  regulated 
commercial  carriers.  This  study  is  to  consider  the  loss  of  excise  tax 
receipts  as  a  result  of  such  systems  and  the  appropriateness  of  con- 
tinuing the  present-law  exemptions  for  private  communications 
services  and  for  other  specified  purposes  or  entities.  The  study  is  to 
be  submitted  to  the  Committee  on  Ways  and  Means  and  the  Com- 
mittee on  Finance  before  January  1,  1988. 

Effective  date. — This  provision  is  effective  on  the  date  of  enact- 
ment. 

III.  COST  ESTIMATES 

A.  Committee  Estimate 

Table  1  below  summarizes  the  budget  effects  of  the  spending  and 
tax  provisions  of  the  Committee's  recommendation  under  the  same 
economic  and  baseline  assumptions  used  in  the  fiscal  year  1987 
budget  resolution.  These  estimates  are  identical  to  those  made  by 
the  Congressional  Budget  Office  and  the  Joint  Committee  on  Tax- 
ation. The  budget  effect  includes  all  impacts  the  provision  may 
have  on  other  programs.  For  example,  many  of  the  Medicare  and 
AFDC  provisions  have  impacts  upon  the  Medicaid  program. 

Aggregate  savings  over  the  3-year  period  from  fiscal  1987  to  1989 
of  the  Committee's  recommendations  are  in  excess  of  the  reconcili- 
ation instruction  given  to  the  Committee  in  the  fiscal  year  1987 
budget  resolution.  The  budget  resolution  assumed  additional  spend- 
ing because  it  assumed  the  Committee  would  lower  the  inpatient 
hospital  deductible.  Thus,  as  shown  in  Table  1,  net  deficit  reduction 
assumed  by  the  resolution  was  $11.6  billion.  Total  net  deficit  reduc- 
tion achieved  by  the  Committee's  recommendations  over  the  three- 
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year  period  from  fiscal  year  1987  to  1989  is  $12.0  billion,  some  $.4 
billion  above  the  savings  assumed  in  the  resolution. 


TABLE  l.-OUTLAY  AND  REVENUE  PROVISIONS  AS  RECOMMENDED  BY  THE  COMMIHEE  ON  WAYS 
AND  MEANS  RELATED  TO  THE  REQUIREMENTS  OF  THE  FISCAL  YEAR  1987  BUDGET  RESOLUTION 

[Savings,  in  millions] 

Fiscal  year— 


1987 


1989 


3-year  total 


A.  Budget  Resolution  Targets 

Reconciliation  instruction  

Allowed  spending  

Net  deficit  rediction  


$4,350 


$4,095 


B.  Committee  Recommendations 

Social  Security: 

Remove  COLA  Trigger  

Accelerate  state  &  local  deposit  of  payroll  taxes  

Public  Assistance: 

AFDC-UP  

FY  1987  Federal  AFDC  percentage  

lEVS  targeting  

FUTA  repayment  tax  extension  

Medicare: 

Set  Hospital  deductible  at  $500  in  1987   

Hospital  payment  increases  of  1.3  for  fiscal  year  1987  and 

market  basket  minus  2.0  percent  for  fiscal  year  1988  

Limit  aggregate  capital  payment  increases  to  10  percent 

annually  

Include  Puerto  Rico  into  PPS  system  

Quality  protections  

Medicare  off-budget  in  1987  

Eliminate  periodic  interim  payments  with  prompt  pay  for 

providers  

HMO  amendments  

Eliminate  HMO  2-for-l  rule  

Extend  part  B  25  percent  premium  policy  for  1  year  

Extend  and  modify  limits  on  physician  fee  increase  

Programs  to  increase  physician  participation*  

Disallow  administrative  regulation  on  overpriced  procedures  and 

require  study  

Reduce  rates  to  ESRD  facilities  and  physicians  and  strengthen 

networks  

Technical  amendments  and  miscellaneous  provisions  

High  risk  health  insurance  pools  

COBRA  health  insurance  amendments  

Revenues: 

Extend  telephone  excise  tax  for  2  years  


1,970 


(25) 
0 

(55) 


92 


100 


1,337 


$4,190  $12,635 


(250) 

(400) 

(350) 

(1,000) 

4,100 

3,695 

3,840 

11,635 

394 

294 

1,158 

1,846 

0 

(115) 

(255) 

(370) 

(15)  .... 

(15) 

0 

903 

1,247 

2,150 

(580) 

(230) 

(810) 

250 

1,100 

1,320 

2,670 

155 

355 

590 

1,100 

(10) 

(15) 

(20) 

(45) 

(74) 

(95) 

(193) 

(362) 

(480) 

130 

1,620 

(50) 

(45) 

(120) 

0 

440 

440 

(45) 

50 

(50) 

100 

100 

200 

105 


2,290 


297 


3,627 


Total  (net  deficit  reductions) . 


2,102 


3,059 


6,817 


11,978 


*  Not  included  in  totals.  Dollar  amounts  determined  by  appropriation  action. 
Note:  Numt)ers  in  parenthesis  indicate  the  provision  w\\  cost  not  save  money. 
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B.  CBO  estimates 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  July  28,  1986. 

Hon.  Dan  Rostenkowski, 

Chairman,  Committee  on  Ways  and  Means, 

U.S.  House  of  Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimates  of  the  provisions  in  the  House 
Committee  on  Ways  and  Means  reconciliation  package.  Provisions 
with  no  outlay  or  revenue  effect  are  not  listed  in  the  tables.  The 
estimates  are  shown  in  two  separate  attachments— one  showing  es- 
timated outlay  effects  and  one  showing  estimated  revenue  effects. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

With  best  wishes. 
Sincerely, 

Rudolph  G.  Penner,  Director. 

TABLE  1.— THE  ESTIMATED  REVENUE  EFFECTS  OF  THE  COMMIHEE  ON  WAYS  AND  MEANS 
RECONCILIATION  PROVISIONS  RELATIVE  TO  THE  BUDGET  RESOLUTION  BASE 


[Fiscal  years,  in  billions  of  doliars] 


1987  1988 

1989 

3-year 

total 

Extend  telephone  excise  tax  for  2  years,  net  

  1.337 

2.290 

3.627 

Extend  FUTA  repayment  tax  for  two  years  

 903 

1.247 

2.150 

Accelerate  state  and  local  Social  Security  deposits  

 394  .294 

1.158 

1.846 

Eliminate  3  percent  trigger  for  cost-of-living  increases  

  0  0 

0 

0 

Total  revenue  effect,  net  

 394  2.534 

4.695 

7.623 

TABLE  2.-ESTIMATED  OUTUY  EFFECTS  OF  THE  COMMIHEE  ON  WAYS  AND  MEANS  RECONCILIATION 
BILL  RELATIVE  TO  THE  BUDGET  RESOLUTION  BASELINE 

[By  fiscal  year,  In  millions  of  dollars] 


Provisions  1987        1988  1989 


Subtitle  A— OASDI  Provisions 

Direct  Spending:  Eliminate  trigger  for  COLA'S   (^)       (M       (M  (M 

Subtitle  B— Provisions  Relating  to  Public  Assistance  and  Unemployment  Taxes 
Direct  Spending: 
Mandate  AFDC: 


Budget  authority  

  0 

115 

255 

370 

Outlays  

  0 

115 

255 

370 

Hold  harmless  1987  change  in  Federal  match  rate: 

Budget  authority  

  15 

0 

0 

15 

Outlays  

  15 

0 

0 

15 

Amended  Income  Verification: 

Budget  authority  

  {^) 

(^) 

(^) 

Outlays  

  C^) 

(^) 
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TABLE  2.-ESTIMATED  OUTLAY  EFFECTS  OF  THE  COMMIHEE  ON  WAYS  AND  MEANS  RECONCILIATION 
BILL  REU^TIVE  TO  THE  BUDGET  RESOLUTION  BASELINE-Continued 

[By  fiscal  year,  in  millions  of  dollars] 
f>rovisions  1987  1988 

Subtitle  C— Medicare  and  Health  Programs  (Part  A  of  Medicare  would  be  off -budget 
as  a  result  of  this  legislation) 

Direct  Spending: 

PART  1— PROVISIONS  RELATING  TO  MEDICARE  PART  A  ONLY 

Limit  87  deductible  to  $500: 

Budget  authority   -60  -85 

Outlays   580  230 

Limit  Hospital  increase  (1.3  percent  in  87,  mb-2  in  88): 

Budget  authority   10  80 

Outlays   -250  -1,100 

Limit  capital— 86  plus  10  percent,  20  percent,  and  30  percent  PPS  Facilities  only: 

Budget  authority   10  35 

Outlays   -155  -355 

Puerto  Rico: 

Budget  authority   0  -5 

Outlays   10  15 

Quality  bill— Part  A: 

Budget  authority   -5  -10 

Outlays   58  70 

PART  2-PROVISIONS  RELATING  TO  MEDICARE  PARTS  A  AND  B 
PIP/prompt  pay: 

Budget  authority   96  920 

Outlays   -1,970  480 

HMO  2  for  1  rule: 

Budget  authority   30  55 

Outlays   25  50 

Quality  bill: 

Budget  authority   2  1 

Outlays   6  8 

PART  3— PROVISIONS  RELATING  TO  MEDICARE  PART  B 

Part  B  premiums  set  at  25  percent  in  1989: 

Budget  authority   0  0 

Outlays   0  0 

Physician  increase,  nonpar  3.2  percent  and  pars  at  4.2  percent 

Budget  authority   50  30 

Outlays   55  45 

ESRD: 

Budget  authority   -98  -103 

Outlays   -92  -100 

PART  4— IMPROVED  REVIEW  OF  QUALITY  BY  PRCs 
Improved  review  by  PROs: 

Budget  authority   3         4  4 

Outlays   10        17  18 

PART  5— ASSURING  ACCESS  TO  HEALTH  CARE 

Continue  covering  retirees  in  cases  of  bankruptcies: 

Budget  authority   (2)        (2)  (2) 

Outlays   (2)        (2)  (2) 

Authorization: 

PART  3— PROVISIONS  RELATING  TO  MEDICARE  PART  B 
Physician  participation:  Outlays   0       100  100 


3-Year 
total 


-90 
0 

195 
1,320 


■590 


-20 
167 


320 
•130 

45 
45 


-440 
-440 

-70 
-50 

-108 
-105 


-235 
810 

285 
•2,670 

125 
•1,100 

-10 
45 

-35 
295 


1,335 
1,620 

130 
120 


•440 
-440 

10 
50 

309 
297 


200 
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TABLE  2.-ESTIMATED  OUTLAY  EFFECTS  OF  THE  COMMIHEE  ON  WAYS  AND  MEANS  RECONCILIATION 
BILL  RELATIVE  TO  THE  BUDGET  RESOLUTION  BASELINE-Continued 

[By  fiscal  year,  in  millions  of  dollars] 


Provisions  1987 


3-Year 
total 


Total— Direct  spending  (on  and  off  budget): 

Budget  authority   52  1,037  167  1,256 

Outlays   -1,708  -525  -2,122  -4,355 

"     Total— Authorizations:   0  100  100  200 

'  No  change  relative  to  CBO  baseline  that  assumes  the  payment  of  a  3.4%  COLA. 
2  Less  than  $500,000. 

Note.— This  table  summarizes  the  bill's  estimated  impact  on  the  federal  budget,  relative  to  both  current  law  and  budget  resolution  baseline,  as 
adjusted  for  enacted  legislation.  The  House  Budget  Committee  has  specified  that  reconciliation  savings  are  to  be  measured  from  the  baseline  used  by 
the  budget  conferees  adjusted  for  subsequently  enacted  legislation. 


IV.  ADDITIONAL  VIEWS  OF  MR.  FRENZEL 

The  Ways  and  Means  Committee's  reconciliation  action  fell  $2 
billion  short  of  its  reconciliation  target  for  FY  1987.  It  ought  to  be 
rejected  by  the  Budget  Committee,  the  Rules  Committee  and  the 
House. 

Despite  its  inadequacies,  the  Ways  and  Means  reconciliation 
won't  be  rejected.  Instead,  victory  will  be  declared  because  the  3 
year  reconciliation  savings  do  achieve  the  $11.6  billion  target. 

In  my  judgment,  the  first  year,  FY  1987,  is  the  only  one  that 
counts.  If  we  can't  meet  our  Gramm-Rudman-HoUings  objective  in 
1987,  we  surely  aren't  going  to  meet  it  in  1988  or  1989. 

The  Committee  has  fallen  short,  therefore,  of  its  most  important 
obligation.  That  isn't  good  news,  but  it  isn't  as  bad  as  what  follows. 

The  bad  news  is  the  way  in  which  the  Committee  achieved  its  3 
year  target.  About  half  of  it  is  in  new  taxes. 

The  new  taxes  are  an  extension  of  telephone  taxes  totaling  $3.6 
billion,  and  an  extension  of  FUTA  taxes  of  $2.2  billion.  The  tele- 
phone tax,  of  course,  falls  most  heavily  on  individual  consumers. 

The  FUTA  tax,  a  ^lo  of  1%  levy  of  payroll  to  pay  the  debt  of  an 
overambitious  unemployment  compensation  program  of  the  mid- 
1970s,  is  a  burden  that  discourages  employers  from  hiring  new  em- 
ployees. A  pa5n'oll  tax  is  inevitably,  a  tax  on  jobs.  This  one  should 
be  allowed  to  expire  in  mid  1987  when  the  debt  is  paid  off. 

Not  meeting  the  target  is  once;  inflicting  new  taxes  is  twice;  but 
the  Committee  really  struck  out  when  it  included  new  programs  in 
its  reconciliation  bill.  One  such  adventure  made  mandatory  a  now 
discretionary  state  AFDC  program  costing  nearly  $400  million. 

When  a  responsible  committee  like  Ways  and  Means  adds  new 
programs,  other  more  profligate  committees  seize  on  that  action  to 
add  new  programs  of  their  own. 

Overall,  the  Committee's  reconciliation  bill  is  inadequate,  unfair, 
and  mischievous.  It  should  be  rejected.  The  Committee  should  be 
directed  to  make  real  spending  reductions  without  new  taxes  or 
new  programs. 

Bill  Frenzel. 
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CHANGES  IN  EXISTING  LAW 

In  compliance  with  clause  3  of  the  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  as  amended,  changes  in  existing  law 
made  by  the  bill,  as  reported,  are  shown  as  follows  (existing  law 
proposed  to  be  omitted  is  enclosed  in  black  brackets,  new  matter  is 
printed  in  italic,  existing  law  in  which  no  change  is  proposed  is 
shown  in  roman): 

Social  Security  Act 
******* 

TITLE  II— FEDERAL  OLD-AGE,  SURVIVORS,  AND  DISABILITY 
INSURANCE  BENEFITS 

******* 

definition  of  employment 
Sec.  210.  For  the  purposes  of  this  title — 

Emplojnnent 

(a)*  *  * 

Medcare  Qualified  Government  Employment 
(pXl)  *  *  * 

(2)  Service  shall  not  be  treated  as  employment  by  reason  of  para- 
graph (1)(B)  if  the  service  is  performed— 
(A)  *  *  * 

******* 

[(C)  by  an  individual,  as  an  employee  of  a  State  or  political 
subdivision  thereof  or  of  the  District  of  Columbia,  serving  on  a 
temporary  basis  in  case  of  fire,  storm,  snow,  earthquake,  flood 
or  other  similar  emergency,  [or] 

(D)  by  any  individual  as  an  employee  included  under  section 
5351(2)  of  title  5,  United  States  Code  (relating  to  certain  in- 
terns, student  nurses,  and  other  student  employees  of  hospitals 
of  the  District  of  Columbia  Government),  other  than  as  a  medi- 
cal or  dental  intern  or  a  medical  or  dental  resident  in  train- 
ing[.]  ,  or 

(E)  by  an  election  official  or  election  worker  if  the  remunera- 
tion paid  in  a  calendar  year  for  such  service  is  less  than  $100. 

*  *  *  *  *  ♦  ♦ 

TITLE  VII— ADMINISTRATION 

*  *  *  ♦  ♦  *  ♦ 

budgetary  treatment  of  trust  fund  operations 
Sec.  710.  (a)  *  *  * 

[(b)  The  disbursements  of  the  Federal  Hospital  Insurance  Trust 
Fund  and  the  Federal  Supplementary  Medical  Insurance  Trust 
Fund  shall  be  treated  as  a  separate  major  functional  category  in 
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the  budget  of  the  United  States  Government  as  submitted  by  the 
President  and  in  the  congressional  budget,  and  the  receipts  of  such 
Trust  Funds,  including  the  taxes  imposed  under  sections  1401(b), 
and  3111(b)  of  the  Internal  Revenue  Code  of  1954,  shall  be  set  forth 
separately  in  such  budgets.^ 

(bXV  The  receipts  and  disbursements  of  the  Federal  Hospital  In- 
surance Trust  Fund  and  the  taxes  imposed  under  sections  1401(b), 
3101(b)y  and  Slll(b)  of  the  Internal  Revenue  Code  of  1954,  shall  not 
be  included  in  the  totals  of  the  budget  of  the  United  States  Govern- 
ment as  submitted  by  the  President  or  of  the  congressional  budget 
and  shall  be  exempt  from  any  general  budget  limitation  imposed  by 
statute  on  expenditures  and  net  lending  (budget  outlays)  of  the 
United  States  Government. 

(2)  The  disbursements  of  the  Federal  Supplementary  Medical  In- 
surance Trust  Fund  shall  be  treated  as  a  separate  major  functional 
category  in  the  budget  of  the  United  States  Government  as  submit- 
ted by  the  President  arid  in  the  congressional  budget,  and  the  re- 
ceipts of  such  Trust  Fund  shall  be  set  forth  separately  in  such  budg- 
ets. 

(c)  No  provision  of  law  enacted  after  the  date  of  the  enactment  of 
the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985 
(other  than  a  provision  of  an  appropriation  Act  that  appropriates 
funds  authorized  under  the  Social  Security  Act  as  in  effect  on  the 
date  of  the  enactment  of  the  Balanced  Budget  and  Emergency  Def- 
icit Control  Act  of  1985)  may  provide  for  payments  from  the  gener- 
al fund  of  the  Treasury  to  the  Federal  Old-Age  and  Survivors  In- 
surance Trust  Fund  lor]  ,  the  Federal  Disability  Insurance  Trust 
Fund,  [or  for  payments  from  either]  or  the  Federal  Hospital  In- 
surance Trust  Fund,  or  for  payments  from  any  such  Trust  Fund  to 
the  general  fund  of  the  Treasury. 

♦  ♦****♦ 

TITLE  XI— GENERAL  PROVISIONS  AND  PEER  REVIEW 
******* 

Part  A— General  Provisions 
******* 

CIVIL  MONETARY  PENALTIES 

Sec.  1128 a.  (a)  Any  person  (including  an  organization,  agency,  or 
other  entity)  that — 

(1)  presents  or  causes  to  be  presented  to  an  officer,  employee, 
or  agent  of  the  United  States,  or  of  any  department  or  agency 
thereof,  or  of  any  State  agency  (as  defined  in  subsection 
[(hXD]  aXU  a  claim  (as  defined  in  subsection  [(hX2)l  (iX2) 
that  the  Secretary  determines  is  for  a  medical  or  other  item  or 
service — 

(A)  that  the  person  knows  or  has  reason  to  know  was  not 
provided  as  claimed,  or 

(B)  payment  for  which  may  not  be  made  under  the  pro- 
gram under  which  such  claim  was  made,  pursuant  to  a  de- 
termination by  the  Secretary  under  section  1128,  1160(b), 
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or  1862(d),  or  pursuant  to  a  determination  by  the  Secretary 
under  section  1866(bX2)  with  respect  to  which  the  Secre- 
tary has  initiated  termination  proceedings;  or 

*♦♦♦*♦♦ 

(hXV  If  a  hospital  or  an  eligible  organization  with  a  risk-sharing 
contract  under  section  186  knowingly  makes  a  payment,  directly  or 
indirectly,  to  a  physician  as  an  inducement  to  reduce  or  limit  serv- 
ices provided  with  respect  to  individuals  who — 

(A)  are  entitled  to  benefits  under  part  A  or  part  B  of  title 
XVIIl 

(B)  in  the  case  of  an  eligible  organization,  are  enrolled  with 
the  organization,  and 

(C)  are  under  the  direct  care  of  the  physician, 

the  hospital  or  organization  shall  be  subject,  in  addition  to  any 
other  penalties  that  may  be  prescribed  by  law,  to  a  civil  money  pen- 
alty of  not  more  than  $2,000  for  each  such  individual  with  respect 
to  whom  the  payment  is  made. 

(2)  Any  physician  who  knowingly  accepts  receipt  of  a  payment  de- 
scribed in  paragraph  (1)  shall  be  subject,  in  addition  to  any  other 
penalties  that  may  be  prescribed  by  laws,  to  a  civil  money  penalty  of 
not  more  than  $2,000  for  individual  described  in  such  paragraph 
with  respect  to  whom  the  payment  is  made. 

[(b)]  (c)0)  The  Secretary  may  initiate  a  proceeding  to  determine 
whether  to  impose  a  civil  money  penalty  or  assessment  under  sub- 
section (a)  or  (b)  only  as  authorized  by  the  Attorney  General  pursu- 
ant to  procedures  agreed  upon  by  them. 

(2)  The  Secretary  shall  not  make  a  determination  adverse  to  any 
person  under  subsection  (a)  or  (b)  until  the  person  has  been  given 
written  notice  and  an  opportunity  for  the  determination  to  be 
made  on  the  record  after  a  hearing  at  which  the  person  is  entitled 
to  be  represented  by  counsel,  to  present  witnesses,  and  to  cross-ex- 
amine witnesses  against  the  person. 

[(c)]  (d)  In  determining  the  amount  or  scope  of  any  penalty  or 
assessment  imposed  pursuant  to  subsection  (a)  or  (b),  the  Secretary 
shall  take  into  account — 

(1)  the  nature  of  claims  and  the  circumstances  under  which 
they  were  presented, 

(2)  the  degree  of  culpability,  history  of  prior  offenses,  and  fi- 
nancial condition  of  the  person  presenting  the  claims,  and 

(3)  such  other  matters  as  justice  may  require. 

[(d)]  (ej  Any  person  adversely  affected  by  a  determination  of  the 
Secretary  under  this  section  may  obtain  a  review  of  such  determi- 
nation in  the  United  States  Court  of  Appeals  for  the  circuit  in 
which  the  person  resides,  or  in  which  the  claim  was  presented,  by 
filing  in  such  court  (within  sixty  days  following  the  date  the  person 
is  notified  of  the  Secretary's  determination)  a  written  petition  re- 
questing that  the  determination  be  modified  or  set  aside.  A  copy  of 
the  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court 
to  the  Secretary,  and  thereupon  the  Secretary  shall  file  in  the 
Court  the  record  in  the  proceeding  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  such  filing,  the  court  shall  have 
jurisdiction  of  the  proceeding  and  of  the  question  determined  there- 
in, and  shall  have  the  power  to  make  and  enter  upon  the  plead- 
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ings,  testimony,  and  proceedings  set  forth  in  such  record  a  decree 
affirming,  modifying,  remanding  for  further  consideration,  or  set- 
ting aside,  in  whole  or  in  part,  the  determination  of  the  Secretary 
and  enforcing  the  same  to  the  extent  that  such  order  is  affirmed  or 
modified.  No  objection  that  has  not  been  urged  before  the  Secre- 
tary shall  be  considered  by  the  court,  unless  the  failure  or  neglect 
to  urge  such  objection  shall  be  excused  because  of  extraordinary 
circumstances.  The  findings  of  the  Secretary  with  respect  to  ques- 
tions of  fact,  if  supported  by  substantial  evidence  on  the  record  con- 
sidered as  a  whole,  shall  be  conclusive.  If  any  party  shall  apply  to 
the  court  for  leave  to  adduce  additional  evidence  and  shall  show  to 
the  satisfaction  of  the  court  that  such  additional  evidence  is  mate- 
rial and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Secretary,  the  court 
may  order  such  additional  evidence  to  be  taken  before  the  Secre- 
tary and  to  be  made  a  part  of  the  record.  The  Secretary  may 
modify  his  findings  as  to  the  facts,  or  make  new  findings,  by  reason 
of  additional  evidence  so  taken  and  filed,  and  he  shall  file  with  the 
court  such  modified  or  new  findings,  which  findings  with  respect  to 
questions  of  fact,  if  supported  by  substantial  evidence  on  the  record 
considered  as  a  whole,  shall  be  conclusive,  and  his  recommenda- 
tions, if  any,  for  the  modification  or  setting  aside  of  his  original 
order.  Upon  the  filing  of  the  record  with  it,  the  jurisdiction  of  the 
court  shall  be  exclusive  and  its  judgment  and  decree  shall  be  final, 
except  that  the  same  shall  be  subject  to  review  by  the  Supreme 
Court  of  the  United  States,  as  provided  in  section  1254  of  title  28, 
United  States  Code. 

E(e)3  (ft  Civil  money  penalties  and  assessments  imposed  under 
this  section  may  be  compromised  by  the  Secretary  and  may  be  re- 
covered in  a  civil  action  in  the  name  of  the  United  States  brought 
in  United  States  district  court  for  the  district  where  the  claim  was 
presented,  or  where  the  claimant  resides,  as  determined  by  the  Sec- 
retary. Amounts  recovered  under  this  section  shall  be  paid  to  the 
Secretary  and  disposed  of  as  follows: 

(1)  (A)  In  the  case  of  amounts  recovered  arising  out  of  a  claim 
under  title  XIX,  there  shall  be  paid  to  the  State  agency  an 
amount  equal  to  the  State's  share  of  the  amount  paid  by  the 
State  agency  for  such  claim. 

(B)  In  the  case  of  amounts  recovered  arising  out  of  a  claim 
under  an  allotment  to  a  State  under  title  V,  there  shall  be  paid 
to  the  State  agency  an  amount  equal  to  three-sevenths  of  the 
amount  recovered. 

(2)  Such  portion  of  the  amounts  recovered  as  is  determined 
to  have  been  paid  out  of  the  trust  funds  under  sections  1817 
and  1841  shall  be  repaid  to  such  trust  funds. 

(3)  The  remainder  of  the  amounts  recovered  shall  be  deposit- 
ed as  miscellaneous  receipts  of  the  Treasury  of  the  United 
States. 

The  amount  of  such  penalty  or  assessment,  when  finally  deter- 
mined, or  the  amount  agreed  upon  in  compromise,  may  be  deduct- 
ed from  any  sum  then  or  later  owing  by  the  United  States  or  a 
State  agency  to  the  person  against  whom  the  penalty  or  assessment 
has  been  assessed. 
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[(f)3  (g)  A  determination  by  the  Secretary  to  impose  a  penalty 
or  assessment  under  section  (a)  or  (b)  shall  be  final  upon  the  expi- 
ration of  the  sixty-day  period  referred  to  in  subsection  (d).  Matters 
that  were  raised  or  that  could  have  been  raised  in  a  hearing  before 
the  Secretary  or  in  an  appeal  pursuant  to  subsection  [(d)3  (e)  may 
not  be  raised  as  a  defense  to  a  civil  action  by  the  United  States  to 
collect  a  penalty  or  assessment  assessed  under  this  section. 

[(g)3  (h)  Whenever  the  Secretary's  determination  to  impose  a 
penalty  or  assessment  under  subsection  (a)  or  (h)  becomes  final,  he 
shall  notify  the  appropriate  State  or  local  medical  or  professional 
organization,  and  the  appropriate  utilization  and  quality  control 
peer  review  organization,  and  the  appropriate  State  or  local  licens- 
ing agency  or  organization  (including  the  agency  specified  in  sec- 
tions 1864(a)  and  1902(a)(33))  that  such  a  penalty  or  assessment  has 
become  final  and  the  reasons  therefor. 

[(h)]  (i)  For  the  purposes  of  this  subsection: 

(1)  The  term  "State  agency"  means  the  agency  established  or 
designated  to  administer  or  supervise  the  administration  of  the 
State  plan  under  title  XIX  of  this  Act  or  designated  to  adminis- 
ter the  State's  program  under  title  V  of  this  Act. 

(2)  The  term  "claim"  means  an  application  submitted  by — 

(A)  a  provider  of  services  or  other  person,  agency,  or  or- 
ganization that  furnishes  an  item  or  service  imder  title 
XVIIIof  this  Act,  or 

(B)  a  person,  agency,  or  organization  that  furnishes  an 
item  or  service  for  which  medical  assistance  is  provided 
under  title  XIX  of  this  Act,  or 

(C)  a  person,  agency,  or  organization  that  provides  an 
item  or  service  for  which  payment  is  made  under  title  V  of 
this  Act  or  from  an  allotment  to  a  State  under  such  title, 

to  the  United  States  or  a  State  agency  or  agent  thereof,  for 
payment  for  health  care  services  under  title  XVIII  or  XIX  of 
this  Act  or  for  any  item  or  service  under  title  V  of  this  Act. 

(3)  The  term  "item  or  service"  includes  (A)  any  particular 
item,  device,  medical  supply,  or  service  claimed  to  have  been 
provided  to  a  patient  and  listed  in  an  itemized  claim  for  pay- 
ment, and  (B)  in  the  case  of  a  claim  based  on  costs,  any  entry 
in  the  cost  report,  books  of  account  or  other  documents  sup- 
porting such  claim. 

(4)  The  term  "agency  of  the  United  States"  includes  any  con- 
tractor acting  as  a  fiscal  intermediary,  carrier,  or  fiscal  agent 
or  any  other  claims  processing  agent  for  a  health  insurance  or 
medical  services  program  under  title  XVIII  or  XIX  of  this  Act. 

♦  **♦»♦* 

DEFINITION  OF  UTIUZATION  AND  QUALITY  CONTROL  PEER  REVIEW 

ORGANIZATION 

Sec.  1152.  The  term  "utilization  and  quality  control  peer  review 
organization  means  an  entity  which — 

(1)(A)  is  composed  of  a  substantial  number  of  the  licensed 
doctors  of  medicine  and  osteopathy  engaged  in  the  practice  of 
medicine  or  surgery  in  the  area  and  who  are  representative  of 
the  practicing  physicians  in  the  area,  designated  by  the  Secre- 
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tary  under  action  section  1153,  with  respect  to  which  the  entity 
shall  perform  services  under  this  part,  or  (B)  has  available  to 
it,  by  arrangement  or  otherwise,  the  services  of  a  sufficient 
number  of  licensed  doctors  of  medicine  or  osteopathy  engaged 
in  the  practice  of  medicine  or  surgery  in  such  area  to  assure 
that  adequate  peer  review  of  the  services  provided  by  the  vari- 
ous medical  specialities  and  subspecialties  can  be  assured; 
[and] 

(2)  is  able,  in  the  judgment  of  the  Secretary,  to  perform 
review  functions  required  under  section  1154  in  a  manner  con- 
sistent with  the  efficient  and  effective  administration  of  this 
part  and  to  perform  reviews  of  the  pattern  of  quality  of  care  in 
an  area  of  medical  practice  where  actual  performance  is  meas- 
ured against  objective  criteria  which  define  acceptale  and  ade- 
quate practice;  [and] 

(3)  has  at  least  one  individual  who  is  a  representative  of  con- 
sumers on  its  board  of  directors. 

CONTRACTS  WITH  UTIUZATION  AND  QUALITY  CONTROL  PEER  REVIEW 

ORGANIZATIONS 

Sec.  1153.  (a)  *  *  * 

******* 

(g)  The  Secretary  shall  provide  that  peer  review  organizations  re- 
ceive each  month,  on  a  timely  basis,  either  directly  from  hospitals  or 
through  fiscal  intermediaries  data  necessary  to  initiate  the  review 
process  under  section  1154(a)  on  a  timely  basis. 

FUNCTIONS  OF  PEER  REVIEW  ORGANIZATIONS 

Sec.  1154.  (a)  Any  utilization  and  quality  control  peer  review 
organization  entering  into  a  contract  with  the  Secretary  under  this 
part  must  perform  the  following  functions: 
(1)  *  *  * 

(4)  (A)  The  organization  shall,  after  consultation  with  the 
Secretary,  determine  the  types  and  kinds  of  cases  (whether  by 
type  of  health,  care  or  diagnosis  involved,  or  whether  in  terms 
of  other  relevant  criteria  relating  to  the  provision  of  heath 
care  services)  with  respect  to  which  such  organization  will,  in 
order  to  most  effectively  carry  out  the  purposes  of  this  part, 
exercise  review  authority  under  the  contract.  The  organization 
shall  notify  the  Secretary  periodically  with  respect  to  such  de- 
terminations. Each  peer  review  organization  shall  provide  that 
a  reasonable  proportion  of  its  activities  are  involved  with  re- 
viewing, under  paragraph  (1)(B),  the  quality  of  services  and  that 
a  reasonable  allocation  of  such  activities  relating  to  quality  of 
services  is  made  among  the  different  cases  and  settings  (includ- 
ing inpatient  hospital  care,  post-acute-care  settings,  ambulatory 
settings,  health  maintenance  organizations,  and  competitive 
medical  plans).  In  establishing  such  allocation,  the  organiza- 
tion shall  consider  (i)  whether  there  is  reason  to  believe  that 
there  is  a  particular  need  for  review  of  particular  cases  or  set- 
tings because  of  previuos  problems  regarding  quality  of  care,  (ii) 
the  cost  of  such  reviews  and  the  likely  yield  of  such  reviews  in 
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terms  of  number  and  seriousness  of  quality  of  care  problems 
likely  to  be  discovered  as  a  result  of  such  reviews,  and  (Hi)  the 
availability  and  adequacy  of  alternative  quality  review  and  as- 
surance mechanisms. 

(B)  The  contract  of  each  organization  shall  provide  for  the 
review  of  services  (including  both  inpatient  and  outpatient  serv- 
ices) provided  by  eligible  organizations  pursuant  to  a  contract 
under  section  1876  for  the  purpose  of  determining  whether  the 
quality  of  such  services  meets  professional  recongized  standards 
of  health  care,  including  whether  appropriate  health  care  serv- 
ices have  failed  to  be  provided  or  have  been  provided  in  inap- 
propriate settings.  Under  the  contract  the  level  of  effort  expend- 
ed by  the  organization  on  reviews  under  this  subparagraph 
shall  be  equivalent,  on  a  per  enrollee  basis,  to  the  level  of  effort 
expended  by  the  organization  on  utilization  and  quality  reviews 
performed  by  the  organization  with  respect  to  individuals  not 
enrolled  with  an  eligible  organization. 

-  *  ****** 

(IS)  Notwithstanding  paragraph  (4),  the  organization  shall 
perform  the  review  described  in  paragraph  (1)  with  respect  to 
early  readmission  cases  to  determine  if  the  previous  inpatient 
hospital  services  and  the  post-hospital  services  met  professional- 
ly recognized  standards  of  health  care.  Such  reviews  may  be 
performed  on  a  sample  basis  if  the  organization  and  the  Secre- 
tary determine  it  to  be  appropriate.  In  this  paragraph,  an  ^'early 
readmission  case''  is  a  case  in  which  an  individual,  after  dis- 
charge from  a  hospital,  is  readmitted  to  a  hospital  less  than  31 
days  after  the  date  of  the  most  recent  previous  discharge. 

(H)  The  organization  shall  conduct  an  appropriate  review  of 
all  written  complaints  about  the  quality  of  services  (for  which 
payment  may  otherwise  be  made  under  title  XVIII)  not  meeting 
professionally  recognized  standards  of  health  care,  if  the  com- 
plaint is  filed  with  the  organization  by  an  individual  entitled 
to  benefits  for  such  services  under  such  title  (or  a  person  acting 
on  the  individuals  behalf).  The  organization  shall  inform  the 
individual  (or  representative)  of  the  organization's  conclusions 
respecting  the  complaint  and  final  disposition  of  the  compliant. 
Before  the  organization  concludes  that  the  quality  of  services 
does  not  meet  professionally  recognized  standards  of  health 
care,  the  organization  must  provide  the  practitioner  or  person 
concerned  with  reasonable  notice  and  opportunity  for  discus- 
sion. 

*  «  «  )K  «  «  * 

(d)(1)  I f- 

(A)  a  hospital  has  determined  that  a  patient  no  longer  re- 
quires inpatient  hospital  care,  and 

(B)  the  attending  physician  has  agreed  with  the  hospital's  de- 
termination, 

the  hospital  may  provide  the  patient  (or  the  patient's  representative) 
with  a  notice  (meeting  conditions  prescribed  by  the  Secretary  under 
section  1879)  of  the  determination. 
(2)  If- 
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(A)  a  hospital  has  determined  that  a  patient  no  longer  re- 
quires inpatient  hospital  care,  but 

(B)  the  attending  physician  has  not  agreed  with  the  hospital's 
determination, 

the  hospital  may  request  the  appropriate  peer  review  organization  to 
review  under  subsection  (a)  the  validity  of  the  hospital's  determina- 
tion. 

(3)(A)  If  a  patient  (or  a  patient's  representative) — 

(i)  has  received  a  notice  under  paragraph  (1),  and 

(ii)  requests  the  appropriate  peer  review  organization  to  review 
the  determination, 

then,  the  organization  shall  conduct  a  review  under  subsection  (a)  of 
the  validity  of  the  hospital's  determination  and  shall  provide  notice 
(by  telephone  and  in  writing)  to  the  patient  or  representative  and 
the  hospital  and  attending  physician  involved  of  the  results  of  the 
review.  Such  review  shall  be  conducted  regardless  of  whether  or  not 
the  hospital  will  charge  for  continued  hospital  care  or  whether  or 
not  the  patient  will  be  liable  for  payment  for  such  continued  case. 

(B)  If  a  patient  (or  a  patient's  representative)  requests  a  review 
under  subparagraph  (A)  while  the  patient  is  still  an  inpatient  in  the 
hospital  and  not  later  than  noon  of  the  first  working  day  after  the 
date  the  patient  receives  the  notice  under  paragraph  (1),  then — 

(i)  the  hospital  shall  provide  to  the  appropriate  peer  review 
organization  the  records  required  to  review  the  determination 
by  the  close  of  business  of  such  first  working  day,  and 

(ii)  the  peer  review  organization  must  provide  the  notice 
under  subparagraph  (A)  by  not  later  than  one  full  working  day 
after  the  date  the  organization  has  received  the  request  and 
such  records. 

(k)If- 

(A)  a  request  is  made  under  paragraph  (3)(A)  not  later  than 
noon  of  the  first  working  day  after  the  date  the  patient  (or  pa- 
tient's representative)  receives  the  notice  under  paragraph  (1), 
and 

(B)  the  conditions  described  in  section  1879(a)(2)  with  respect 
to  the  patient  or  representative  are  met, 

the  hospital  may  not  charge  the  patient  for  inpatient  hospital  serv- 
ices furnished  before  noon  of  the  day  after  the  date  the  patient  or 
representative  receives  notice  of  the  peer  review  organization 's  deci- 
sion. 

(5)  In  any  review  conducted  under  paragraph  (2)  or  (3),  the  organi- 
zation shall  solicit  the  views  of  the  patient  involved  (or  the  patient's 
representative). 

(e)  The  Secretary,  in  consultation  with  appropriate  experts,  shall 
identify  methods  that  would  be  available  to  assist  peer  review  orga- 
nizations (under  subsection  (a)(I^))  in  identifying  those  cases  which 
are  more  likely  than  others  to  be  associated  with  a  quality  of  serv-^ 
ices  which  does  not  meet  professionally  recognized  standards  of 
health  care. 

♦  *♦*♦♦* 

PROHIBITION  AGAINST  DISCLOSURE  OF  INFORMATION 

Sec.  1160.  (a)  *  *  * 
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(B)  An  organization  having  a  contract  with  the  Secretary  under 
this  part  shall  provide  in  accordance  with  procedures  and  safe- 
guards established  by  the  Secretary,  data  and  information — 

(1)  which  may  identify  specific  providers  or  practitioners  as 
may  be  necessary — 

(A)  *  *  * 

(B)  to  assist  appropriate  Federal  and  State  agencies  rec- 
ognized by  the  Secretary  as  having  responsibility  for  iden- 
tifying cases  or  patterns  involving  risks  to  the  public 
health,  which  data  and  information  shall  be  provided  by 
the  peer  review  organization  to  any  such  agency — 

(i)  at  the  discretion  of  the  peer  review  organization, 
at  the  request  of  such  agency  relating  to  a  specific 
case  or  pattern  with  respect  to  which  such  agency  has 
made  a  finding,  or  has  a  reasonable  belief,  that  there 
may  be  a  substantial  risk  to  the  public  health,  or 

(ii)  upon  a  finding  by,  or  the  reasonable  belief  of,  the 
peer  review  organization  that  there  may  be  a  substan- 
tial risk  to  the  public  health;  [and] 

[(C)  to  assist  appropriate  State  agencies  recognized  by 
the  Secretary  as  having  responsibility  for  licensing  or  cer- 
tification of  providers  or  practitioners,  which  data  and  in- 
formation shall  be  provided  by  the  peer  review  organiza- 
tion to  any  such  agency  at  the  request  of  such  agency  re- 
lating to  a  specific  case,  but  only  to  the  extent  that  such 
data  and  information  is  required  by  the  agency  in  carrying 
.  out  a  function  which  is  within  the  jurisdiction  of  such 
agency  under  State  law;  and] 

(C)  to  assist  appropriate  State  agencies  recognized  by  the 
Secretary  as  having  responsibility  for  licensing  or  certifica- 
tion of  providers  or  practitioners  or  to  assist  national  ac- 
creditation bodies  acting  pursuant  to  section  1865  in  ac- 
crediting providers  for  purposes  of  meeting  the  conditions 
described  in  title  XVIII,  which  data  and  information  shall 
be  provided  by  the  peer  review  organization  to  any  such 
agency  or  body  at  the  request  of  such  agency  or  body  relat- 
ing to  a  specific  case  or  to  a  possible  pattern  of  substandard 
care,  but  only  to  the  extent  that  such  data  and  information 
are  required  by  the  agency  or  body  in  carrying  out  its  re- 
spective function  which  is  within  the  jurisdiction  of  the 
agency  or  body  under  State  law  or  under  section  1865;  and 

(D)  to  assist  State  ombudsmen  and  State  protection  and 
advocacy  officials  who  the  Secretary  identifies  as  having  re- 
sponsibility for  assuring  the  quality  of  care  furnished  by 
providers  or  practitioners,  which  data  and  information 
shall  be  provided  by  the  peer  review  organization  to  any 
such  ombudsman  or  official  upon  request  relating  to  a  spe- 
cific provider  or  practitioner,  but  only  to  the  extent  that 
such  data  and  information  are  related  to  the  quality  of 
care  furnished  by  a  provider  or  practitioner  and  only  if  the 
peer  review  organization  determines  that  the  data  and  in- 
formation may  reflect  a  failure  in  a  substantial  number  of 
cases  or  a  gross  end  flagrant  failure  in  one  or  more  in- 
stances to  provide  services  of  a  quality  which  meets  profes- 
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sionally  recognized  standards  of  health  care,  and  that  the 
data  and  information  are  needed  by  the  ombudsman  or  of- 
ficial in  carrying  out  official  duties; 

***♦*♦♦ 

TITLE  XVIII— HEALTH  INSURANCE  FOR  THE  AGED  AND 

DISABLED 

***♦*♦♦ 

Part  A — Hospital  Insurance  Benefits  for  the  Aged  and 

Disabled 

*  *  ♦  «  *  *  * 

PAYMENT  TO  PROVIDERS  OF  SERVICES 

Sec.  1815.  (a)  (1)  The  Secretary  shall  periodically  determine  the 
amount  which  should  be  paid  under  this  part  to  each  provider  of 
services  with  respect  to  the  services  furnished  by  it,  and  the  provid- 
er of  services  shall  be  paid,  at  such  time  or  times  as  the  Secretary 
believes  appropriate  (but  not  less  often  than  monthly)  and  prior  to 
audit  or  settlement  by  the  General  Accounting  Office,  from  the 
Federal  Hospital  Insurance  Trust  Fund,  the  amounts  so  deter- 
mined, with  necessary  adjustments  on  account  of  previously  made 
overpayments  or  underpayments;  except  that  no  such  payments 
shall  be  made  to  any  provider  unless  it  has  furnished  such  informa- 
tion as  the  Secretary  may  request  in  order  to  determine  the 
amounts  due  such  provider  under  this  part  for  the  period  with  re- 
spect to  which  the  amounts  are  being  paid  or  any  prior  period. 

(2)(A)  Except  as  provided  in  subparagraph  (B),  the  Secretary  shall 
provide  payment  under  this  part  for  inpatient  hospital  service  fur- 
nished by  a  subsection  (d)  hospital  (as  defined  in  section 
1886(d)(1)(B),  and  including  a  distinct  psychiatric  or  rehabilitation 
unit  of  such  a  hospital)  only  on  the  basis  of  actual  bills  submitted 
by  the  hospital  and  not  on  a  periodic  interim  payment  basis. 

(B)  Subparagraph  (A)  shall  not  apply,  and  the  Secretary  shall 
permit  payment  on  a  periodic  interim  payment  basis — 

(i)  to  a  subsection  (d)  hospital  during  the  period  it  is — 

(I)  being  paid  additional  amounts  under  section 
1886(d)(5)(F)  (relating  to  disproportionate  share  payments), 
or 

(II)  a  sole  community  hospital  (as  defined  in  section 
1886(d)(5)(C)(ii));  and 

(ii)  to  a  hospital  which  is  receiving  payment  under  a  State 
hospital  reimbursement  system  under  section  1814(b)(3)  or 
1886(c),  if  payment  on  a  periodic  interim  payment  basis  is  an 
integral  part  of  such  reimbursement  system. 

(C)  In  the  case  of  a  subsection  (d)  hospital  which  has  significant 
cash  flow  problems  resulting  from  operations  of  its  intermediary  or 
from  unusual  circumstances  of  the  hospital's  operation,  the  Secre- 
tary shall  make  available  appropriate  accelerated  payments. 
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USE  OF  PUBLIC  AGENCIES  OR  PRIVATE  ORGANIZATIONS  TO  FACILITATE 
PAYMENT  TO  PROVIDERS  OF  SERVICES 

Sec.  1816.  (a)  *  *  * 

***,**** 

(c)  (1)  An  agreement  with  any  agency  or  organization  under  this 
section  may  contain  such  terms  and  conditions  as  the  Secretary 
finds  necessary  or  appropriate,  may  provide  for  advances  of  funds 
to  the  agency  or  organization  for  the  making  of  payments  by  it 
under  subsection  (a),  and  shall  provide  for  payment  of  so  much  of 
the  cost  of  administration  of  the  agency  or  organization  as  is  deter- 
mined by  the  Secretary  to  be  necessary  and  proper  for  carrying  out 
the  functions  covered  by  the  agreement.  The  Secretary  shall  pro- 
vide that  in  determining  the  necessary  and  proper  cost  of  adminis- 
tration, the  Secretary  shall,  with  respect  to  each  agreement,  take 
into  account  the  amount  that  is  reasonable  and  adequate  to  meet 
the  costs  which  must  be  incurred  by  an  efficiently  and  economical- 
ly operated  agency  or  organization  in  carrying  out  the  terms  of  its 
agreement. 

(2)(A)  Each  agreement  under  this  section  shall  provide  that,  in 
cases  of  claims  for  which  payment  under  this  part  is  not  made  on  a 
periodic  interim  payment  basis  under  section  1815(a)— 

(i)  if  payment  is  not  made  on  or  before  the  22nd  calendar  day 
after  the  date  on  which  a  clean  claim  is  received,  interest  on  the 
claim  shall  be  paid  at  the  rate  used  for  purposes  of  section  3902(a) 
of  title  31,  United  States  Code  (relating  to  interest  penalties  for 
failure  to  make  prompt  payments)  for  the  period  beginning  on  the 
day  after  the  required  payment  date  and  ending  on  the  date  on 
which  payment  is  made; 

(ii)  the  agency  or  organization  shall  notify  the  entity  submit- 
ting the  claim  within  22  calendar  days  after  the  date  a  claim  is 
received,  of  any  defect,  impropriety,  or  circumstance  that  pre- 
vents the  claim  from  being  treated  as  a  clean  claim; 

(Hi)  if  notice  required  under  clause  (ii)  is  not  provided  on  a 
timely  basis  with  respect  to  a  claim  and  payment  is  subsequent- 
ly made  on  the  claim,  interest  on  the  amount  determined  to  be 
payable  shall  be  made  (at  the  rate  described  in  clause  (i))  for 
the  period  beginning  on  the  day  after  the  required  notice  date 
and  ending  on  the  date  on  which  payment  is  made  or  the  date 
the  notice  is  provided,  whichever  date  is  earlier;  and 

(iv)  the  agency  or  organization  will  be  reimbursed  for  the 
amount  of  interest  paid  under  this  subparagraph  from  amounts 
made  available  for  Federal  administrative  costs  to  carry  out 
this  part  (other  than  such  amounts  as  are  made  available  for 
intermediary  agreements  under  this  section). 
(B)  In  this  paragraph,  the  term  ''clean  claim*'  means  a  claim  that 
has  no  defect  or  impropriety  (including  any  lack  of  any  required 
substantiating  documentation)  or  particular  circumstance  requiring 
special  treatment  that  prevents  timely  payment  from  being  made  on 
the  claim  under  this  part. 
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Part  B — Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 

*  *  «  «  K  «  * 

coverage  period 

Sec.  1838.  (a)  *  *  * 

*  *  *  *  *  *  * 

Ob)  An  individuaFs  coverage  period  shall  continue  until  his  en- 
rollment has  been  terminated — 

(1)  by  the  filing  of  notice  that  the  individual  no  longers 
wishes  to  participate  in  the  insurance  program  established  by 
this  part,  or 

(2)  or  nonpayment  of  premiums. 

The  termination  of  a  coverage  period  under  paragraph  (1)  shall 
(except  as  otherwise  provided  in  section  1843(e))  take  effect  at  the 
close  of  the  calendar  quarter  [following  the  calendar  quarter]  in 
which  the  notice  is  filed.  The  termination  of  a  coverage  period 
under  paragraph  (2)  shall  take  effect  on  a  date  determined  under 
regulations,  which  may  be  determined  so  as  to  provide  a  grace 
period  in  which  overdue  premiums  may  be  paid  and  coverage  con- 
tinued. The  grace  period  determined  under  the  preceding  sentence 
shall  not  exceed  90  days;  except  that  it  may  be  extended  to  not  to 
exceed  180  days  in  any  case  where  the  Secretary  determines  that 
there  was  good  cause  for  failure  to  pay  the  overdue  premiums 
within  such  90-day  period. 

Where  an  individual  who  is  deemed  to  have  enrolled  for  medical 
insurance  pursuant  to  section  1837(f)  files  a  notice  before  the  first 
day  of  the  month  in  which  his  coverage  period  begins  advising  that 
he  does  not  wish  to  be  so  enrolled,  the  termination  of  the  coverage 
period  resulting  from  such  deemed  enrollment  shall  take  effect 
with  the  first  day  of  the  month  the  coverage  would  have  been  effec- 
tive. Where  an  individual  who  is  deemed  enrolled  for  medical  in- 
surance benefits  pursuant  to  section  1837(f)  files  a  notice  request- 
ing termination  of  his  deemed  coverage  in  or  after  the  month  in 
which  such  coverage  becomes  effective,  the  termination  of  such 
coverage  shall  take  effect  at  the  close  of  the  calendar  quarter  [fol- 
lowing the  calendar  quarter]  in  which  i;he  notice  is  filed. 

******* 
amounts  of  premiums 

Sec.  1839.  (a)(1)  *  *  * 

******* 

(e)(1)  Notwithstanding  the  provisions  of  subsection  (a),  the  month- 
ly premium  for  each  individual  enrolled  under  this  part  for  each 
month  after  December  1983  and  prior  to  January  [1989]  1990 
shall  be  an  amount  equal  to  50  percent  of  the  monthly  actuarial 
rate  for  enrollees  age  65  and  over,  as  determined  under  subsection 
(a)(1)  and  applicable  to  such  month. 

(2)  Any  inceases  in  premium  amounts  taking  effect  prior  to  Janu- 
ary [1989]  1990  by  reason  of  paragraph  (1)  shall  be  taken  into  ac- 
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count  for  purposes  of  determining  increases  thereafter  under 
subsection(a)(3). 

(f)(1)  If  no  cost-of-living  increase  becomes  effective  under  section 
215(i)  in  December  of  1985,  1986,  [or  1987},  1987,  or  1988,  the 
monthly  premium  of  each  individual  enrolled  under  this  part  for 
each  month  in  the  succeeding  year  shall  (except  as  otherwise  pro- 
vided in  subsection  (b))  be  the  same  as  the  monthly  premium  (disre- 
garding subsection  (b))  of  the  individual  for  such  December. 

(2)  If  paragraph  (1)  does  not  apply  to  the  monthly  premiums  for 
1986,  1987,  [or  1988],  1988,  or  1989,  if  an  individual  is  entitled  to 
monthly  benefits  under  section  202  or  223  for  November  and  for 
December  in  the  proceeding  year,  and  if  the  monthly  premium  for 
that  December  and  for  the  following  January  is  deducted  from 
those  benefits  under  section  1840(a)(1),  the  monthly  premium  for 
that  individual  for  that  January  and  for  each  of  the  succeeding  11 
months  for  which  he  is  entitled  to  benefits  under  section  202  or  223 
shall  (except  as  otherwise  provided  in  subsection  (b))  be  the  greater 
of— 

(A)  the  monthly  premium  amount  determined  under  subsec- 
tion (a)(2)  for  that  January  reduced  by  the  amount  (if  any)  nec- 
essary to  make  the  monthly  benefits  under  section  202  or  223 
for  that  December  after  the  deduction  of  the  monthly  premium 
(disregarding  subsection  (b))  for  that  January  at  least  equal  to 
the  monthly  benefits  under  section  202  or  223  for  the  preced- 
ing November  after  the  deduction  of  the  premium  (disregard- 
ing subsection  (b))  for  that  individual  for  that  December,  or 

(B)  the  monthly  premium  (disregarding  subsection  (b))  for 
that  individual  for  that  December. 

For  purposes  of  this  subsection,  retroactive  adjustments  or  pay- 
ments and  deductions  on  account  of  work  shall  not  be  taken  into 
account  in  determining  the  monthly  benefits  to  which  an  individ- 
ual is  entitled  under  section  202  or  223. 

*  *  «  «  *  «  « 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

Sec.  1842.  (a)  *  *  * 

*  *  *  «  «  «  « 

(b)(1)  *  *  * 

(3)  *  *  * 

*  ♦  «  *  ♦  *  ♦ 

(E)  will  maintain  such  records  and  afford  such  access  thereto 
as  the  Secretary  finds  necessary  to  assure  the  correctness  and 
verification  of  the  information  and  reports  under  subpara- 
graph (D)  and  otherwise  to  carry  out  the  purposes  of  this  part, 
[and] 

(F)  will  take  such  action  as  may  be  necessary  to  assure  that 
where  payment  under  this  part  for  a  service  rendered  is  on  a 
charge  basis,  payment  shall  be  determined  on  the  basis  of  the 
charge  that  is  determined  in  accordance  with  this  section  on 
the  basis  of  customary  and  prevailing  charge  levels  in  effect  at 
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the  time  the  service  was  rendered  or,  in  the  case  of  services 
rendered  more  than  12  months  before  the  year  (ending  on  Sep- 
tember 30)  in  which  the  bill  is  submitted  or  request  for  pay- 
ment is  made,  on  the  basis  of  such  levels  in  effect  for  the  12- 
month  period  preceding  such  year; 

(G)  will  provide  such  information  to  nonparticipating  physi- 
cians CLS  is  available  to  enable  the  physicians  to  determine  the 
maximum  actual  charges  permitted  under  subsection  (jXlXCj; 
and 

(H)  if  it  makes  determinations  or  payments  with  respect  to 
physicians'  services,  will  implement — 

(i)  programs  to  recruit  and  retain  physicians  as  partici- 
pating physicians  in  the  area  served  by  the  carrier,  includ- 
ing educational  and  outreach  activities  and  the  use  of  pro- 
fessional relations  personnel  to  handle  billing  and  other 
problems  relating  to  payment  of  claims  of  participating 
physicians;  and 

(ii)  programs  to  familiarize  beneficiaries  with  the  partici- 
pating physician  program  and  to  assist  such  beneficiaries 
in  locating  participating  physicians; 

******* 

(4)(A)(i)  In  determining  the  prevailing  charge  levels  under  the 
third  and  fourth  sentences  of  paragraph  (3)  for  physicians'  services 
furnished  during  the  15-month  period  beginning  July  1,  1984,  the 
Secretary  shall  not  set  any  level  higher  than  the  same  level  as  was 
set  for  the  12-month  period  beginning  July  1,  1983. 

(ii)(I)  In  determining  the  prevailing  charge  levels  under  the  third 
and  fourth  sentences  of  paragraph  (3)  for  physicians'  services  fur- 
nished during  the  8-month  period  beginning  May  1,  1986,  by  a  phy- 
sician who  is  not  a  participating  physician  (as  defined  in  subsection 
(h)(1))  at  the  time  of  furnishing  the  services,  the  Secretary  shall  not 
set  any  level  higher  than  the  same  level  as  was  set  for  the  12- 
month  period  beginning  July  1,  1983. 

(II)  In  determining  the  prevailing  charge  levels  under  the  fourth 
sentence  of  paragraph  (3)  for  physicians'  services  furnished  during 
the  8-month  period  beginning  May  1,  1986,  by  a  physician  who  is  a 
participating  physician  (as  defined  in  subsection  (h)(1))  at  the  time 
of  furnishing  the  services,  the  Secretary  shall  permit  an  additional 
one  percentage  point  increase  in  the  increase  otherwise  permitted 
under  that  sentence. 

(III)  In  applying  the  percentage  increase  in  the  MEI  for  physi 
cians'  services  furnished  by  a  participating  physician  during  each 
year  after  1986,  the  Secretary  shall  provide  a  bonus  of  1  percentage 
point  in  the  percentage  increase  otherwise  determined.  Such  a  bonus 
for  each  year  shall  apply  to  physicians'  services  furnished  only 
during  the  year  and  not  in  the  calculation  of  payments  for  any  sub- 
sequent year. 

[(iii)  In  determining  the  prevailing  charge  levels  undei  the  tnird 
and  fourth  sentences  of  paragraph  (3)  for  physicians'  services  fui 
nished  during  the  12-month  period  beginning  on  or  after  January 
1,  1987,  by  a  physician  who  is  a  participating  physician  (as  defined 
in  subsection  (h)(1))  at  the  time  of  furnishing  the  services,  the  Sec- 
retarv  shall  not  set  anv  level  higher  than  the  same  level  as  was  set 
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for  services  furnished  during  the  previous  calendar  year  (without 
regard  to  clause  (ii)(II))  for  physicians  who  were  participating  phy- 
sicians during  that  year.] 

(Hi)  In  determining  the  maximum  allowable  prevailing  charges 
which  may  he  recognized  consistent  with  the  index  described  in 
fourth  sentence  of  paragraph  (S)  for  physicians '  services  furnished 
on  or  after  January  1,  1987,  by  participating  and  nonpaticipating 
physicians,  respectively,  the  Secretary  shall  treat  the  maximum  al- 
lowable prevailing  charges  recognized  as  of  December  31,  1986, 
under  such  sentence  with  respect  to  participating  and  nonparticipat- 
ing  physicians,  respectively,  as  having  been  justified  by  economic 
changes. 

(iv)  Beginning  with  1987,  the  percentage  increase  in  the  MEI  (as 
defined  in  subparagraph  (E)(ii))  shall  be  the  same  for  nonparticipat- 
ing  physicians  as  for  participating  physicians, 

******* 

(C)  [(i)l  In  determining  the  prevailing  charge  levels  under  the 
third  and  fourth  sentences  of  paragraph  (3)  for  physicians'  services 
furnished  during  periods  beginning  after  September  30,  1985,  the 
Secretary  shall  treat  the  level  as  set  under  subparagraph  (A)(i)  as 
having  fully  provided  for  the  economic  changes  which  would  have 
been  taken  into  account  but  for  the  limitations  contained  in  sub- 
paragraph (A)(i). 

[(ii)  In  determining  the  prevailing  charge  levels  under  the  third 
and  fourth  sentences  of  paragraph  (3)  for  physicians'  services  fur- 
nished during  the  periods  beginning  after  December  31,  1986,  by  a 
physician  who  was  not  a  participating  physician  on  that  date,  the 
Secretary  shall  treat  the  level  as  set  under  subparagraph  (A)(ii)  as 
having  fully  provided  for  the  economic  changes  which  would  have 
been  taken  into  account  but  for  the  limitations  contained  in  sub- 
paragraph (A)(ii).  J 

(D)  (i)  In  determining  the  customary  charges  for  physicians  serv- 
ices furnished  during  the  8-month  period  beginning  May  1,  1986,  or 
the  12-month  period  beginning  January  1,  1987,  by  a  physician  who 
was  not  a  participating  physician  (as  defined  in  subsection  (h)(1)  on 
September  30,  1985,  the  Secretary  shall  not  recognize  increases  in 
actual  charges  for  services  furnished  during  the  15-month  period 
beginning  on  July  1,  1984,  above  the  level  of  the  physician's  actual 
charges  billed  in  the  3-month  period  ending  on  June  30,  1984. 

(ii)  In  determining  the  customary  charges  for  physicians'  services 
furnished  during  the  12-month  period  beginning  January  1,  1987, 
by  a  physician  v.^ho  is  not  a  participating  physician  (as  defined  in 
subsection  (h)(1))  on  April  30,  1986,  the  Secretary  shall  not  recog- 
nize increases  in  actual  charges  for  services  furnished  during  the  7- 
month  period  beginning  on  October  1,  1985,  above  the  level  of  the 
physician's  actual  charges  billed  during  the  3-month  period  ending 
on  June  30,  1984. 

(iii)  In  determining  the  customary  charges  for  physicians'  serv- 
ices furnished  during  the  12-month  period  beginning  January  1, 
1987,  or  January  1,  1988,  by  a  physician  who  is  not  a  participating 
physician  (as  defined  in  subsection  (h)(1))  on  December  31,  1986,  the 
Secretary  shall  not  recognize  increases  in  actual  charges  for  serv- 
ices furnished  during  the  8-month  period  beginning  on  May  1,  1986, 
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above  the  level  of  the  physician's  actual  charges  billed  during  the 
3-month  period  ending  on  June  30,  1984. 

(iv)  In  determining  the  customary  charges  for  physicians'  services 
furnished  on  or  after  January  1,  1988,  if  a  physician  was  a  nonpar- 
ticipating  physician  in  a  previous  year  (beginning  with  1987),  the 
Secretary  shall  not  recognize  any  amount  of  such  charges  for  serv- 
ices furnished  during  such  previous  year  that  exceed  the  limit  on 
actual  charges  imposed  under  subsection  (j)(l)(C). 

(E)  In  this  section: 

(i)  The  term  ''participating  physician''  refers,  with  respect  to 
the  furnishing  of  services,  to  a  physician  who  at  the  time  of  fur- 
nishing the  services  is  a  participating  physician  (under  subsec- 
tion (h)(1)),  and  the  term  ''nonparticipating  physician"  refers, 
with  respect  to  the  furnishing  of  services,  a  physician  who  at 
the  time  of  furnishing  the  services  is  not  a  participating  physi- 
cian. 

(ii)  The  term  ''percentage  increase  in  the  MEF'  means,  with 
respect  to  physicians '  services  furnished  in  a  year,  the  percent- 
age increase  in  the  medical  economic  index  (referred  to  in  the 
fourth  sentence  of  paragraph  (3))  applicable  to  such  services  fur- 
nished as  of  the  first  day  of  that  year. 

******* 

(8)  The  Secretary  by  regulation  shall — 

(A)  describe  the  factors  to  be  used  by  carriers  in  determining 
the  cases  (of  particular  items  or  services)  in  which  the  applica- 
tion of  this  subsection  results  in  the  determination  of  a  reason- 
able charge  that,  by  reason  of  its  grossly  excessive  or  grossly 
deficient  amount,  is  not  inherently  reasonable,  and 

(B)  provide  in  those  cases  for  the  factors  that  will  be  consid- 
ered by  carriers  in  establishing  a  reasonable  charge  that  is  re- 
alistic and  equitable. 

In  the  case  of  items  and  services  other  than  physicians '  services,  a 
carrier  shall  only  provide,  in  the  process  of  calculating  the  prevail- 
ing charge  for  specific  items  and  services,  for  not  considering 
charges  in  specific  instances  in  which  the  charges,  in  comparison 
with  the  charges  for  similar  items  and  services,  are  grossly  excessive 
or  deficient.  Nothing  in  this  paragraph  or  this  Act  shall  be  con- 
strued as  authorizing  the  Secretary,  through  regulations,  guidelines, 
instructions,  or  otherwise,  to  require  carriers  to  reduce  payment 
amounts  under  this  part  for  specific  items  and  services  for  which 
the  Secretary  has  made  a  specific  determination  that  the  payment 
amounts  or  charges  are  excessive.  Nothing  in  this  paragraph  or  this 
Act  shall  be  construed  as  authorizing  the  Secretary,  through  regula- 
tions, guidelines,  instructions,  or  otherwise,  to  require  carriers  to 
reduce  payment  amounts  under  this  part  for  specific  items  and  serv- 
ices for  which  the  Secretary  has  made  a  specific  determination  that 
the  payment  amounts  or  charges  are  excessive. 

******* 

{c)(l)  Any  contract  entered  into  with  a  carrier  under  this  section 
shall  provide  for  advances  of  funds  to  the  carrier  for  the  making  of 
payments  by  it  under  this  part,  and  shall  provide  for  payment  of 
the  cost  of  administration  of  the  carrier,  as  determined  by  the  Sec- 
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retary  to  be  necessary  and  proper  for  carrying  out  the  functions 
covered  by  the  contract.  The  Secretary  shall  provide  that  in  deter- 
mining a  carrier's  necessary  and  proper  cost  of  administration,  the 
Secretary  shall,  with  respect  to  each  contract,  take  into  account 
the  amount  that  is  reasonable  and  adequate  to  meet  the  costs 
which  must  be  incurred  by  an  efficiently  and  economically  operat- 
ed carrier  in  carrying  out  the  terms  of  its  contract. 

(2)(A)  Each  contract  under  this  section  which  provides  for  the  dis- 
bursement of  funds,  as  described  in  subsection  (aXlXB),  snail  that, 
in  cases  of  claims  for  which  payment  under  this  part  is  not  made  on 
a  periodic  interim  payment  basis  described  in  section  1815(a)— 

(i)  if  payment  is  not  made  on  or  before  the  22nd  calendar  day 
(or  the  11th  calandar  day  the  case  of  a  claim  for  services  fur- 
nished by  a  participating  physician  or  supplier)  after  the  date 
on  which  a  clean  claim  is  received,  interest  on  the  claim  shall 
be  paid  at  the  rate  used  for  purposes  of  section  3902(a)  of  title 
31,  United  States  Code  (relating  to  interest  penalties  for  failure 
to  make  prompt  payments)  for  the  period  beginning  on  the  day 
after  the  required  payment  date  and  ending  on  the  date  on 
which  payment  is  made; 

(ii)  the  carrier  shall  notify  the  entity  submitting  the  claim, 
within  22  calendar  days  (or  within  11  calendar  days,  in  the 
case  of  a  claim  for  services  furnished  by  a  participating  physi- 
cian or  supplier)  after  the  date  the  claim  is  received,  of  any 
defect,  impropriety,  or  circumstance  that  prevents  the  claim 
from  being  treated  as  a  clean  claim; 

(Hi)  if  notice  required  under  clause  (ii)  is  not  provided  on  a 
timely  basis  with  respect  to  a  claim  and  payment  is  subsequent- 
ly made  on  the  claim,  interest  on  the  amount  determined  to  be 
payable  shall  be  made  (at  the  rate  described  in  clause  (i))  for 
the  period  beginning  on  the  day  after  the  required  notice  date 
and  ending  on  the  date  on  which  payment  is  made  or  the  date 
the  notice  is  provided,  whichever  date  is  earlier;  and 

(iv)  the  carrier  will  be  reimbursed  for  the  amount  of  interest 
paid  under  this  subparagraph  from  amounts  made  available 
for  Federal  administrative  costs  to  carry  out  this  part  (other 
than  such  amounts  as  are  made  available  for  carrier  contracts 
under  this  section). 
(B)  In  this  paragraph,  the  term  ''clean  claim  "  means  a  claim  that 
has  no  defect  or  impropriety  (including  any  lack  of  any  required 
substantiating  documentation)  or  particular  circumstances  requiring 
special  treatment  that  prevents  timely  payment  from  being  made  on 
the  claim  under  this  part. 

******* 

(h)(1)  Any  physician  or  supplier  may  voluntarily  enter  into  an 
agreement  with  the  Secretary  to  become  a  participating  physician 
or  supplier.  For  purposes  of  this  section,  the  term  ''participating 
physician  or  supplier"  means  a  physician  or  supplier  (excluding 
any  provider  of  services)  who,  before  [the  beginning  of  any  year 
beginning  with  19843  during  the  month  of  November  before  a  year, 
enters  into  an  agreement  with  the  Secretary  which  provides  that 
such  physician  or  supplier  will  accept  payment  under  this  part  on 
an  assignment  related  basis  for  all  items  and  services  furnished  to 
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individuals  enrolled  under  this  part  during  such  year.  In  the  case 
of  a  newly  licensed  physician  or  a  physician  who  begins  a  practice 
in  a  new  area,  or  in  the  case  of  a  new  supplier  who  begins  a  new 
business,  or  in  such  similar  cases  as  the  Secretary  may  specify, 
such  physician  or  supplier  may  enter  into  such  an  agreement  after 
the  beginning  of  a  year,  for  items  and  services  furnished  during  the 
remainder  of  the  year. 

***♦♦♦♦ 

(4)  At  the  beginning  of  each  fiscal  year  the  Secretary  shall  pub- 
lish directories  (for  appropriate  local  geographic  areas)  containing 
the  name,  address,  and  specialty  of  all  participating  physicians  and 
suppliers  (as  defined  in  subsection  (h)(1))  for  that  area  for  that 
fiscal  year.  Each  directory  shall  be  organized  to  make  the  most 
useful  presentation  of  the  information  (as  determined  by  the  Secre- 
tary) for  individuals  enrolled  under  this  part.  Each  participating 
physician  directory  for  an  area  shall  proivide  an  alphabetical  list- 
ing of  all  participating  physicians  practicing  in  the  area  and  an  al- 
phabetical listing  by  specialty  and  locality  of  such  physicians. 

(5)  The  Secretary  shall  promptly  notify  individuals  enrolled 
under  this  part  of  the  publication  of  [suchj  the  directories  and 
shall  make  [such]  the  appropriate  area  directory  or  directories 
available  in  each  district  and  branch  office  of  the  Social  Security 
Administration,  in  the  offices  of  carriers,  and  to  senior  citizens  or- 
ganizations. 

(6)  The  Secretary  shall  provide  that  [thej  the  directories  shall 
be  available  for  purchase  by  the  public.  The  vSecretary  shall  provide 
that  each  appropriate  area  directory  is  sent  to  each  participating 
physician  located  in  that  area  and  to  each  individual  enrolled 
under  this  part  and  residing  in  that  area  and  that  an  appropriate 
number  of  copies  of  each  such  directory  is  sent  to  hospitals  located 
in  the  area.  Such  copies  shall  be  sent  free  of  charge. 

*♦***♦♦ 

(j)(l)  (A)  In  the  case  of  a  physician  who  is  not  a  participating  phy- 
sician for  items  and  services  furnished  during  a  portion  of  the  30- 
month  period  beginning  July  1,  1984,  the  Secretary  shall  monitor 
the  physician's  actual  charges  to  individuals  enrolled  under  this 
part  for  physicians'  services  during  that  portion  of  that  period.  If 
such  physician  knowingly  and  willfully  bills  individuals  enrolled 
under  this  part  for  actual  charges  in  excess  of  such  physician's 
actual  charges  for  the  calendar  quarter  beginning  on  April  1,  1984, 
the  Secretary  may  apply  sanctions  against  such  physician  in  ac- 
cordance with  paragraph  (2). 

(B)  During  any  period,  on  or  after  January  1,  1987,  during  which 
a  physician  is  a  nonparticipating  physician,  the  Secretary  shall 
monitor  each  such  physician's  actual  charges  for  physicians'  serv- 
ices furnished  to  individuals  enrolled  under  this  part.  If  such  physi- 
cian knowingly  and  willfully  bills  for  such  services  actual  charges 
in  excess  of  the  charges  permitted  under  subparagraph  (C),  the  Sec- 
retary may  apply  sanctions  against  such  physician  in  accordance 
with  paragraph  (2). 

(C)  For  physicians'  services  furnished  by  a  physician  to  individ- 
uals enrolled  under  this  part — 
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(i)  during  1987,  in  the  case  of  such  services  for  which  the  phy- 
sician— 

(I)  has  actual  charges  for  the  calendar  quarter  beginning 
on  April  1,  1984,  the  limit  is  the  physician 's  actual  charges 
for  such  services  furnished  during  such  quarter  increased 
by  the  sum  of  the  percentage  increase  in  the  MEI  (as  de- 
fined in  subsection  (b)(4)(E))  for  1987  and  1  percentage 
point,  or 

(II)  has  no  actual  charges  for  such  calendar  quarter,  the 
limit  is  the  50th  percentile  of  the  customary  charges 
(weighted  by  frequency  of  procedure)  for  the  procedure  per- 
formed by  nonparticipating  physicians  in  the  locality 
during  the  12-month  period  ending  June  30,  1986,  increased 
by  the  sum  of  the  percentage  increase  in  the  MEI  for  1987 
and  1  percentage  point;  and 

(ii)  during  a  subsequent  year,  the  limit  is  the  maximum 
actual  charges  permitted  under  this  subparagraph  for  the  previ- 
ous year  increased  by  the  percentage  increase  in  the  MEI  for 
that  subsequent  year. 

(2)  Subject  to  paragraph  (3),  the  sanctions  which  the  Secretary 
may  apply  under  paragraph  (1)  or  subsection  (k),  (I),  or  (m)  are— 

(A)  barring  a  physician  from  participation  under  the  pro- 
gram under  this  title  for  a  period  not  to  exceed  5  years,  in  ac- 
cordance with  the  procedures  of  paragraphs  (2)  and  (3)  of  sec- 
tion 1862(d),  or 

(B)  the  imposition  of  civil  monetary  penalties  and  assess- 
ments, in  the  same  manner  as  such  penalties  are  authorized 
under  section  1128A(a), 

or  both.  No  payment  may  be  made  under  this  title  with  respect  to 
any  item  or  service  furnished  by  a  physician  during  the  period 
when  he  is  barred  from  participation  in  the  program  under  this 
title  pursuant  to  this  subsection. 

(k)(l)  If  a  physician  knowingly  and  willfully  presents  or  causes  to 
be  presented  a  claim  or  bills  an  individual  enrolled  under  this  part 
for  charges  for  services  as  an  assistant  at  surgery  for  which  pay- 
ment may  not  be  made  by  reason  of  section  1862(a)(15),  the  Secre- 
tary may  apply  sanctions  against  such  physician  in  accordance 
with  subsection  (j)(2). 

(2)  If  a  physician  knowingly  and  willfully  presents  or  causes  to  be 
presented  a  claim  or  bills  an  individual  enrolled  under  this  part  for 
charges  that  includes  a  charge  for  an  assistant  at  surgery  for 
which  payment  may  not  be  made  by  reason  of  section  1862(a)(15), 
the  Secretary  may  apply  sanctions  against  such  physician  in  ac- 
cordance with  subsection  (j)(2). 

(1)(1)(A)  Subject  to  subparagraph  (C),  if— 

(i)  a  nonparticipating  physician  furnishes  services  to  an  indi- 
vidual enrolled  for  benefits  under  this  part, 

(ii)  payment  for  such  services  is  not  accepted  on  an  assign- 
ment related  basis, 

(Hi)  a  carrier  determines  under  this  part  or  a  peer  review  or- 
ganization determines  under  part  B  of  title  XI  that  payment 
may  not  be  made  by  reason  of  section  1862(a)(1),  and 
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(iv)  the  physician  has  collected  any  amounts  for  such  services, 
the  physician  shall  refund  on  a  timely  basis  to  the  individual  (and 
shall  he  liable  to  the  individual  for)  any  amounts  so  collected. 

(B)  A  refund  under  subparagraph  (A)  is  considered  to  be  on  a 
timely  basis  only  if— 

(i)  in  the  case  of  a  physician  who  does  not  request  reconsider- 
ation or  seek  appeal  on  a  timely  basis,  the  refund  is  made 
within  30  days  after  the  date  the  physician  receives  a  denial 
notice  under  paragraph  (2),  or 

(ii)  in  the  case  such  a  reconsideration  or  appeal  has  been 
taken,  the  refund  is  made  within  15  days  after  the  date  the 
physician  receives  notice  of  an  adverse  determination  on  recon- 
sideration or  appeal. 

(C)  Subparagraph  (A)  shall  not  a^ply  to  the  furnishing  of  a  serv- 
ice by  a  physician  to  an  individual 

(i)  the  physician  did  not  know  and  could  not  reasonably  have 
been  expected  to  know  that  payment  may  not  be  made  for  the 
service  by  reason  rf  section  1862(a)(1),  or 

(ii)  before  the  seriJice  was  provided,  the  individual  was  in- 
formed that  paymen*  mder  this  part  may  not  be  made  for  the 
specific  service  and  the  individual  has  agreed  to  pay  for  that 
service. 

(2)  Each  carrier  with  a  contrac^  effect  under  this  section  with 
respect  to  physicians  and  each  1  per  review  organization  with  a  con- 
tract under  part  B  of  title  XI  chall  send  any  notice  of  denial  of  pay- 
ment for  physicians'  services  based  on  section  1862(aXl)  and  for 
which  payment  is  not  requested  on  an  assignment-related  basis  to 
the  physician  and  the  individual  involved. 

(3)  If  a  physician  knowingly  and  willfully  fails  to  make  refunds 
in  violation  of  paragraph  (1)(A),  the  Secretary  may  apply  sanctions 
against  such  physician  in  accordance  with  subsection  (jX2). 

(mXD  In  the  case  of  a  nonparticipating  physician  who — 

(A)  performs  an  elective  surgical  procedure  for  an  individual 
enrolled  for  benefits  under  this  part  and  for  which  the  physi- 
cian's actual  charge  is  at  least  $500,  and 

(B)  does  not  accept  payment  for  such  procedure  on  an  assign- 
ment-related basis, 

the  physician  must  disclose  to  the  individual,  in  writing  and  in  a 
form  approved  by  the  Secretary,  the  physician's  estimated  actual 
charge  for  the  procedure,  the  estimated  approved  charge  under  this 
part  for  the  procedure,  and  the  excess  of  the  physician's  actual 
charge  over  the  approved  charge. 

(2)  A  physician  who  fails  to  make  a  disclosure  required  under 
paragraph  (1)  with  respect  to  a  procedure  shall  refund  on  a  timely 
basis  to  the  individual  (and  shall  be  liable  to  the  individual  for) 
any  amounts  collected  for  the  procedure  in  excess  of  the  charges  rec- 
ognized and  approved  under  this  part. 

(3)  If  a  physician  knowingly  and  willfully  fails  to  comply  with 
the  paragraph  (2),  the  Secretary  may  apply  sanctions  against  such 
physician  in  accordance  with  subsection  (j)(2). 
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W  The  Secretary  shall  provide  for  such  monitoring  of  requests  for 
payment  for  physicians'  services  to  which  paragraph  (1)  applies  as  is 
necessary  to  assure  compliance  with  paragraph  (2). 

***♦*♦♦ 


PHYSICIAN  PAYMENT  REVIEW  COMMISSION 

Sec.  1845.  (a)(1)  *  *  * 

(2)  The  Commission  shall  consist  of  [11]  13  individuals.  Members 
of  the  Commission  shall  first  be  appointed  no  later  than  May  1,  1986, 
for  a  term  of  three  years,  except  that  the  Director  may  provide 
initially  for  such  shorter  terms  as  will  insure  that  (on  a  continuing 
basis)  the  terms  of  no  more  than  four  members  expire  in  any  one 
year. 

******* 

Part  C — Miscelxaneous  Provisions 

definitions  of  services,  institutions,  etc. 
Sec.  1861.  For  purposes  of  this  title — 

Spell  of  Illness 

(a)  *  *  * 

Hospital 

(e)  The  term  "hospital"  (except  for  purposes  of  sections  1814(d), 
1814(f),  and  1815(b),  subsection  (a)(2)  of  this  section,  paragraph  (7)  of 
this  subsection,  and  subsection  (i)  of  this  section)  means  an  institu- 
tion which — 
(1)  *  *  * 

******* 

{Q)(A)  has  in  effect  a  hospital  utilization  review  plan  which 
meets  the  requirements  of  subsection  (k)  and  (B)  has  in  place  a 
discharge  planning  process  that  meets  the  requirements  of  subsec- 
tion (ee); 

*  *  *  *  *  *  * 

Reasonable  Cost 

(v)(l)(A)  *  *  * 

*  «  *  *  *  *  * 

(R)  Such  regulations  shall  provide  that  costs  respecting  unsuccess- 
ful appeals  (as  defined  by  the  Secretary)  shall  not  be  allowable  as 
reasonable  costs. 

******* 

Discharge  Planning  Process 

(ee)(l)  A  discharge  planning  process  of  a  hospital  shall  be  consid- 
ered sufficient  if  it  is  applicable  to  services  furnished  by  the  hospi- 
tal to  individuals  entitled  to  benefits  under  this  title  and  if  it  meets 
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the  guidelines  and  standards  established  by  the  Secretary  under 
paragraph  (2), 

(2)  The  Secretary  shall  develop  guidelines  and  standards  for  the 
discharge  planning  process  in  order  to  ensure  a  timely  and  smooth 
transition  to  the  most  appropriate  type  of  and  setting  for  post-hospi- 
tal or  rehabilitative  care.  The  guidelines  and  standards  shall  in- 
clude the  following: 

(A)  The  hospital  must  identify,  at  an  early  stage  of  hospitali- 
zation, those  patients  who  are  likely  to  suffer  adverse  health 
consequences  upon  discharge  in  the  absence  of  adequate  dis- 
charge planning. 

(B)  Hospitals  must  provide  a  discharge  planning  evaluation 
for  patients  identified  under  subparagraph  (A)  and  for  other  pa- 
tients upon  the  request  of  the  patient,  patient's  representative, 
or  patient's  physician. 

(C)  Any  discharge  planning  evaluation  must  be  made  on  a 
timely  basis  to  ensure  that  appropriate  arrangements  for  post- 
hospital  care  will  be  made  before  discharge  and  to  avoid  unnec- 
essary delays  in  discharge. 

(D)  A  discharge  planning  evaluation  must  include  an  evalua- 
tion of  a  patient's  likely  need  for  appropriate  post-hospital  serv- 
ices and  the  availability  of  those  services. 

(E)  The  discharge  planning  evaluation  must  be  included  in 
the  patient's  medical  record  for  use  in  establishing  an  appropri- 
ate discharge  plan  and  the  results  of  the  evaluation  must  be 
discussed  with  the  patient  (or  the  patient's  representative). 

(F)  Upon  the  request  of  a  patient's  physician,  the  hospital 
must  arrange  for  the  development  and  initial  implementation 
of  a  discharge  plan  for  the  patient. 

(G)  Any  discharge  planning  evaluation  or  discharge  plan  re- 
quired under  this  paragraph  must  be  developed  by,  or  under  the 
supervision  of,  a  registered  professional  nurse,  social  worker,  or 
other  appropriately  qualified  personnel. 

******* 

EFFECT  OF  ACCREDITATION 

Sec.  1865.  (a)  Except  as  provided  in  subsection  (b)  and  the  second 
sentence  of  section  1868,  if— 

(1)  an  institution  is  accredited  as  a  hospital  by  the  Joint 
Commission  on  Accreditation  of  Hospitals,  and 

(2)  such  institution  (if  it  is  included  within  a  survey  de- 
scribed in  section  1864(c))  authorizes  the  Commission  to  release 
to  the  Secretary  upon  his  request  (or  such  State  agency  as  the 
Secretary  may  designate)  a  copy  of  the  most  current  accredita- 
tion survey  of  such  institution  made  by  such  Commission, 

then,  such  institution  shall  be  deemed  to  meet  the  requirements  of 
the  numbered  paragraphs  of  section  1861(e);  except — 

(3)  paragraph  (6)  thereof,  and 

(4)  any  standard,  promulgated  by  the  Secretary  pursuant  to 
paragraph  (9)  thereof,  which  is  higher  than  the  requirements 
prescribed  for  accreditation  by  such  Commission. 

If  such  Commission,  as  a  condition  for  accreditation  of  a  hospital, 
requires  a  utilization  review  plan  (or  imposes  another  requirement 
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which  serves  substantially  the  same  purpose),  requires  a  discharge 
planning  process  (or  imposes  another  requirement  which  serves  sub- 
stantially the  same  purpose),  or  imposes  a  standard  which  the  Sec- 
retary determines  is  at  least  equivalent  to  the  standard  promulgat- 
ed by  the  Secretary  as  described  in  paragraph  (4)  of  this  subsection, 
the  Secretary  is  authorized  to  find  that  all  institutions  so  accredit- 
ed by  such  Commission  comply  also  with  clause  (A)  or  (B)  of  section 
1861(e)(6)  or  the  standard  described  in  such  paragraph  (4),  as  the 
case  may  be.  In  addition,  if  the  Secretary  finds  that  accreditation 
of  an  entity  by  the  American  Osteopathic  Association  or  any  other 
national  accreditation  body  provides  reasonable  assurance  that  any 
or  all  of  the  conditions  of  section  1832(a)(2)(F)(i),  1961(e),  1861(f), 
1861(j),  1861(0),  1861(p)(4)  (A)  or  (B),  paragraphs  (11)  and  (12)  of  sec- 
tion 1861(s),  section  1861(aa)(2),  1861(cc)(2),  or  1861(dd)(2),  as  the 
case  may  be,  are  met,  he  may,  to  the  extent  he  deems  it  appropri- 
ate, treat  such  entity  as  meeting  the  condition  or  conditions  with 
respect  to  which  he  made  such  finding.  The  Secretary  may  not  dis- 
close any  accreditation  survey  made  and  released  to  him  by  the 
Joint  Commission  on  Accreditation  of  Hospitals,  the  American  Os- 
teopathic Association,  or  any  other  national  accreditation  body,  of 
an  entity  accredited  by  such  body. 

AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (a)(1)  Any  provider  of  services  (except  a  fund  designat- 
ed for  purposes  of  section  1814(g)  and  section  1835(e))  shall  be  quali- 
fied to  participate  under  this  title  and  shall  be  eligible  for  pay- 
ments under  this  title  if  it  files  with  the  Secretary  an  agreement — 
(A)  *  *  * 

*  *  *  «  I|E  *  * 

(P)(i)  in  the  case  of  hospitals  which  provide  inpatient  hospital 
services  for  which  payment  may  be  made  under  subsection  (b), 
(c),  or  (d)  of  section  1886,  to  maintain  an  agreement  with  a  pro- 
fessional standards  review  organization  (if  there  is  such  an  or- 
ganization in  existence  in  the  area  in  which  the  hospital  is  lo- 
cated) or  with  a  utilization  and  quality  control  peer  review  or- 
ganization which  has  a  contract  with  the  Secretary  under  part 
B  of  title  XI  for  the  area  in  which  the  hospital  is  located, 
under  which  the  organization  will  perform  functions  under 
that  part  with  respect  to  the  review  of  the  validity  of  diagnos- 
tic information  provided  by  such  hospital,  the  completeness, 
adequacy,  and  quality  of  care  provided,  the  appropriateness  of 
admissions  and  discharg:es,  and  the  appropriateness  of  care 
provided  for  which  additional  payments  are  sought  under  sec- 
tion 1886(d)(5),  with  respect  to  inpatient  hospital  services  for 
which  payment  may  be  made  under  part  A  of  this  title  (and  for 
purposes  of  payment  under  this  title,  the  cost  of  such  agree- 
ment to  the  hospital  shall  be  considered  a  cost  incurred  by 
such  hospital  in  providing  inpatient  services  under  part  A,  and 
E(i)]  (I)  shall  be  paid  directly  by  the  Secretary  to  such  organi- 
zation on  behalf  of  such  hospital  in  accordance  with  a  rate  per 
review  established  by  the  Secretary,  [(ii)l  (II)  shall  be  trans- 
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ferred  from  the  Federal  Hospital  Insurance  Trust  Fund,  with- 
out regard  to  amounts  appropriated  in  advance  in  appropria- 
tion Acts,  in  the  same  manner  as  transfers  are  made  for  pay- 
ment for  services  provided  directly  to  beneficiaries,  and  [(iii)] 
(III)  shall  not  be  less  in  the  aggregate  for  a  fiscal  year  than  the 
aggregate  amount  expended  in  fiscal  year  1986  for  direct  and 
administrative  costs  (adjusted  for  inflation)  of  such  reviews, 

(ii)  in  the  case  of  hospitals,  skilled  nursing  facilities,  and 
home  health  agencies,  to  maintain  an  agreement  with  a  utiliza- 
tion and  quality  control  peer  review  organization  (which  has  a 
contract  with  the  Secretary  under  part  B  of  title  XI  for  the  area 
in  which  the  hospital,  facility,  or  agency  is  located)  to  perform 
the  functions  described  in  paragraph  (4XAJ; 

******* 

(I)  in  the  case  of  a  hospital,  to  comply  with  the  requirements 
of  section  1867  to  the  extent  applicable,  [and] 

(J)  in  the  case  of  hospitals  which  provide  inpatient  hospital 
services  for  which  payment  may  be  made  under  this  title,  to  be 
a  participating  provider  of  medical  care  under  any  health  plan 
contracted  for  under  section  1079  or  1086  of  title  10,  or  under 
section  613  of  title  38,  United  States  Code,  in  accordance  with 
admission  practices,  payment  methodology,  and  amounts  as 
prescribed  under  joint  regulation  issued  by  the  Secretary  and 
by  the  Secretaries  of  Defense  and  Transportation,  in  imple- 
mentation of  sections  1079  and  1086  of  title  10,  United  States 
Coded, 

t,(l)2{KJ  not  to  charge  any  individual  or  any  other  person  for 
items  or  services  for  which  payment  under  this  title  is  denied 
under  section  1154(a)(2)  by  reason  of  a  determination  under 
section  1154(a)(1)(B)  CI, 

(LJ  in  the  case  of  hospitals,  to  provide  to  each  individual  who 
is  entitled  to  benefits  under  part  A  (or  to  a  legally  responsible 
person  or  persons  acting  on  the  individual's  behalf),  at  or  about 
the  time  of  the  individual's  admission  as'  an  inpatient  to  the 
hospital,  a  written  statement  (containing  such  language  as  the 
Secretary  prescribes  consistent  with  this  paragraph)  which  ex- 
plains— 

(i)  the  individual's  rights  to  benefits  for  inpatient  hospi- 
tal services  and  for  post-hospital  services  under  this  title, 

(ii)  the  circumstances  under  which  such  an  individual 
will  and  will  not  be  liable  for  charges  for  continued  stay  in 
the  hospital, 

(Hi)  the  individual's  right  to  appeal  denials  of  benefits 
for  continued  inpatient  hospital  services,  including  the 
practical  steps  to  initiate  such  an  appeal,  and 

(iv)  the  individual's  liability  for  payment  for  services  if 
such  a  denial  of  benefits  is  upheld  on  appeal, 
and  which  provides  such  additional  information  as  the  Secre- 
tary may  specify,  and 
(M)  in  the  case  of  hospitals — 

(i)  to  make  available  to  its  patients  the  directoiy  or  direc- 
tories of  participating  physicians  (published  under  section 
1942(h)(4))  for  the  area  served  by  the  hospital,  and 
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(ii)  if  hospital  personnel  (including  (staff  of  any  emergen- 
cy or  outpatient  department)  refer  a  patient  to  a  nonpartici- 
pating  physician  for  further  medical  care  on  an  outpatient 
basis,  the  personnel  must  inform  the  patient  that  the  physi- 
cian is  a  nonparticipating  physician  and,  whenever  practi- 
cable, must  identify  at  least  one  qualified  participating 
physician  who  is  listed  in  such  a  directory  and  from  whom 
the  patient  may  receive  the  necessary  services. 

******* 

(4)(A)  Under  the  agreement  required  under  paragraph  (IXFXii), 
the  peer  review  organization  must  perform  functions  (other  than 
those  covered  under  an  agreement  under  paragraph  (IXFXi))  under 
the  third  sentence  of  section  1154(aX4XA)  and  under  section  1154 
(aXI  V  with  respect  to  services,  furnished  by  the  hospital,  facility,  or 
agency  involved,  for  which  payment  may  be  made  under  this  title. 

(B)  For  purposes  of  payment  under  this  title,  the  cost  of  such  an 
agreement  to  the  hospital,  facility,  or  agency  shall  be  considered  a 
cost  incurred  by  such  hospital,  facility,  or  agency  in  providing  cov- 
ered services  under  this  title  and  shall  be  paid  directly  by  the  Secre- 
tary to  the  peer  review  organization  on  behalf  of  such  hospital,  fa- 
cility, or  agency  in  accordance  with  a  schedule  established  by  the 
Secretary. 

(C)  Such  payments — 

(i)  shall  be  transferred  in  appropriate  proportions  from  the 
Federal  Hospital  Insurance  Trust  Fund  and  from  the  Federal 
Supplementary  Medical  Insurance  Trust  Fund,  without  regard 
to  amounts  appropriated  in  advance  in  appropriation  Acts,  in 
the  same  manner  as  transfers  are  made  for  payment  for  services 
provided  directly  to  beneficiaries,  and 

(ii)  shall  not  be  less  in  the  aggregate  for  hospitals,  facilities, 
and  agencies  for  a  fiscal  year  than  the  amounts  the  Secretary 
determines  to  be  sufficient  to  cover  the  costs  of  such  organiza- 
tions' conducting  the  activities  described  in  subparagraph  (A) 
with  respect  to  such  hospitals,  facilities,  or  agencies  under  part 
B  of  title  XI 

******* 

EXAMINATION  AND  TREATMENT  FOR  EMERGENCY  MEDICAL  CONDITIONS 
AND  WOMEN  IN  ACTIVE  LABOR 

Sec.  1867.  (a)  *  *  * 
(e)  Definitions. — In  this  section: 
(1)  *  *  * 

(3)  The  term  "participating  hospital"  means  hospital  that 
has  entered  into  a  provider  agreement  under  section  1866 
[and  has,  under  the  agreement,  obligated  itself  to  comply  with 
the  requirements  of  this  section  J . 

******* 

determinations;  appeals 

Sec.  1869.  (a)  The  determination  of  whether  an  individual  is  enti- 
tled to  benefits  under  part  A  or  part  B,  and  the  determination  of 
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the  amount  of  benefits  under  part  A,  the  amount  of  benefits  with 
respect  to  home  health  services  under  part  B,  and  any  other  determi- 
nation with  respect  to  a  claim  for  benefits  under  part  A  shall  be 
made  by  the  Secretary  in  accordance  with  regulations  prescribed 
by  him. 

(b)(1)  Any  individual  dissatisfied  with  any  determination  under 
subsection  (a)  as  to — 

(A)  whether  he  meets  the  conditions  of  section  226  of  this 
Act  or  section  103  of  the  Social  Security  Amendments  of  1965, 
or 

(B)  whether  he  is  eligible  to  enroll  and  has  enrolled  pursuant 
to  the  provisions  of  part  B  of  this  title  or  section  1818,  [orj 

(C)  the  amount  of  benefits  under  part  A  (including  a  determi- 
nation where  such  amount  is  determined  to  be  zero),  or 

(D)  any  other  denial  (other  than  under  part  B  of  title  XI)  of  a 
claim  for  benefits  under  part  A  or  a  claim  for  benefits  with  re- 
spect to  home  health  services  under  part  B, 

shall  be  entitled  to  a  hearing  thereon  by  the  secretary  to  the  same 
extent  as  is  provided  in  section  205(b)  and  to  judicial  review  of  the 
Secretary's  final  decision  after  such  hearing  as  is  provided  in  sec- 
tion 205(g).  Sections  206(a),  1102,  and  1871  shall  not  be  construed  as 
authorizing  the  Secretary  to  prohibit  an  individual  from  being  rep- 
resented under  this  subsection  by  a  person  that  furnishes  or  supplies 
the  individual,  directly  or  indirectly,  with  services  or  items  solely  on 
the  basis  that  the  person  furnishes  or  supplies  the  individual  with 
such  a  service  or  item.  Such  a  person  cannot  represent  a  beneficiary 
with  respect  to  the  issue  described  in  section  1879(a)(2)  unless  the 
person  has  waived  any  rights  for  payment  form  the  beneficiary  with 
respect  to  the  services  or  items  involved  in  the  appeal. 

******* 

PAYMENTS  TO  HEALTH  MAINTENANCE  ORGANIZATIONS  AND 
COMPETITIVE  MEDICAL  PLANS 

Sec.  1876.  (a)(1)(A)  The  Secretary  shall  annually  determine,  and 
shall  [publish]  announce  (in  a  manner  intended  to  provide  notice 
to  interested  parties)  not  later  than  September  7  before  the  calen- 
dar year  concerned — 

(i)  a  per  capita  rate  of  payment  for  each  class  of  individuals 
who  are  enrolled  under  this  section  with  an  eligible  organiza- 
tion which  has  entered  into  a  risk-sharing  contract  and  who 
are  entitled  to  benefits  under  part  A  and  enrolled  under  part 
B,  and 

(ii)  a  per  capita  rate  of  payment  for  each  class  of  individuals 
who  are  so  enrolled  with  such  an  organization  and  who  are  en- 
rolled under  part  B  only. 

For  purposes  of  this  section,  the  term  ''risk-sharing  contract" 
means  a  contract  entered  into  under  subsection  (g)  and  the  term 
"reasonable  cost  reimbursement  contract"  means  a  contract  en- 
tered into  under  subsection  (h). 
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(0(1)  *  *  * 
(3)(A)  *  *  * 

(E)  Each  eligible  organization  shall  provide  each  enrollee,  at  the 
time  of  enrollment  and  not  less  frequently  than  annually  thereafter, 
an  explanation  of  the  enrollee's  rights  under  this  section,  including 
an  explanation  of— 

(i)  the  enrollee's  rights  to  benefits  from  the  organization, 

(ii)  the  restrictions  on  payments  under  this  title  for  services 
furnished  other  than  by  or  through  the  organization, 

(Hi)  out-of-area  coverage  provided  by  the  organization, 

(iv)  the  organization 's  coverage  of  emergency  services  and  ur- 
gently needed  care,  and 

(v)  appeal  rights  of  enrollees. 

(f)  (1)  *  *  * 

(2)  The  Secretary  may  modify  or  waive  the  requirement  imposed 
by  paragraph  (1)  only  [if  the  Secretary  determines  that — 

[(A)  special  circumstances  warrant  such  modification  or 
waiver,  and 

[(B)  the  eligible  organization  has  taken  and  is  making  rea- 
sonable efforts  to  enroll  individuals  who  are  not  entitled  to 
benefits  under  this  title  or  under  a  State  plan  approved  under 
title  XIX.]  if  more  than  50  percent  of  the  population  of  the 
area  served  by  the  organization  consists  of  individuals  who  are 
entitled  to  benefits  under  this  title  or  under  a  State  plan  ap- 
proved under  title  XIX. 

(3)  If  the  Secretary  determines  that  an  eligible  organization  has 
failed  to  comply  with  the  requirements  of  this  subsection,  the  Secre- 
tary may  provide  for  the  suspension  of  enrollment  of  individuals 
under  this  section  with  the  organization  after  the  date  the  Secretary 
notifies  the  organization  of  such  noncompliance. 

(g)  (1)  *  *  * 

******* 

(6XA)  A  risk-sharing  contract  under  this  section  shall  require  the 
eligible  organization  to  provide  prompt  payment  (consistent  with  the 
provisions  of  sections  1816(c)(2)  and  18i2(c)(2))  of  claims  submitted 
for  covered  services  and  supplies  furnished  to  individuals  enrolled 
under  this  section,  if  the  services  or  supplies  are  not  furnished 
under  a  contract  between  the  organization  and  the  provider  or  sup- 
plier. 

(B)  In  the  case  of  an  eligible  organization  which  the  Secretary  de- 
termines, after  notice  and  opportunity  for  a  hearing,  has  failed  to 
make  payments  of  amounts  in  compliance  with  subparagraph  (A), 
the  Secretary  may  provide  for  direct  payment  of  the  amounts  owed 
to  providers  and  suppliers  for  such  covered  services  furnished  to  in- 
dividuals enrolled  under  this  section  under  the  contract.  If  the  Sec- 
retary provides  for  such  direct  payments,  the  Secretary  shall  provide 
for  an  appropriate  reduction  in  the  amount  of  payments  otherwise 
made  to  the  organization  under  this  section  to  reflect  the  amount  of 
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the  Secretary's  payments  (and  his  costs  incurred  in  making  such 
payments). 

******* 
(iXD  *  *  * 

(3)  Each  contract  under  this  section — 
(A)  *  *  * 

*  *  *  *  )|C  «  « 

(C)  (i)  shall  require  the  organization  to  comply  with  subsec- 
tions (a)  and  (c)  of  section  1318  of  the  Public  Health  Service 
Act  relating  to  disclosure  of  certain  financial  information)  and 
with  the  requirement  of  section  1301(c)(8)  of  such  Act  (relating 
to  liability  arrangements  to  protect  members);  [and] 

(iij  shall  require  the  organization  to  provide  and  supply  infor- 
mation (described  in  section  1866(h)(2)(C)(ii))  in  the  manner  such 
information  is  required  to  be  provided  or  supplied  under  that 
section; 

(Hi)  shall  require  the  organization  to  notify  the  Secretary  of 
loans  and  other  special  financial  arrangements  which  are  made 
between  the  organization  and  subcontractors,  affiliates,  and  re- 
lated parties;  and 

******* 

(6) (A)  Any  eligible  organization  with  a  risk-sharing  contract 
under  this  section  that  fails  substantially  to  provide  medically  nec- 
essary items  and  services  that  are  required  (under  law  or  such  con- 
tract) to  be  provided  to  individuals  covered  under  such  contract,  if 
the  failure  has  adversely  affected  (or  has  a  substantial  likelihood  of 
adversely  affecting)  these  individuals,  is  subject  to  a  civil  money 
penalty  of  not  more  than  $2,000  for  each  such  failure. 

(B)  The  provisions  of  section  1128A  (other  than  subsection  (a)) 
shall  apply  to  a  civil  money  penalty  under  subparagraph  (A)  in  the 
same  manner  as  they  apply  to  a  civil  money  penalty  under  that  sec- 
tion. 

(7) (A)  Each  risk-sharing  contract  with  an  eligible  organization 
under  this  section  shall  provide  that  the  organization  will  maintain 
an  agreement  with  a  utilization  and  quality  control  peer  review 
organization  (which  has  a  contract  with  the  Secretary  under  part  B  of 
title  XI  for  the  area  in  which  the  eligible  organization  is  located) 
under  which  the  peer  review  organization  will  perform  functions 
under  section  1154(a)(4)(B)  and  section  1154(a)(14)  (other  than  those 
performed  under  contracts  described  in  section  1866(aXl)(F))  with 
respect  to  services,  furnished  by  the  eligible  organization,  for  which 
payment  may  be  made  under  this  title. 

(B)  For  purposes  of  payment  under  this  title,  the  cost  of  such 
agreement  to  the  eligible  organization  shall  be  considered  a  cost 
incurred  by  a  provider  of  services  in  providing  covered  services  under 
this  title  and  shall  be  paid  directly  by  the  Secretary  to  the  peer  review 
organization  on  behcdf  of  such  eligible  organization  in  accordance 
with  a  schedule  established  by  the  Secretary. 

(C)  Such  payments — 

(i)  shall  be  transferred  in  appropriate  proportions  from  the 
Federal  Hospital  Insurance  Trust  Fund  and  from  the  Supple- 
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mentary  Medical  Insurance  Trust  Fund,  without  regard  to 
amounts  appropriated  in  advance  in  appropriation  Acts,  in  the 
same  manner  as  transfers  are  made  for  payment  for  services 
provided  directly  to  beneficiaries,  and 

(ii)  shall  not  be  less  in  the  aggregate  for  such  organizations  for 
a  fiscal  year  than  the  amounts  the  Secretary  determines  to  be 
sufficient  to  cover  the  costs  of  such  organizations'  conducting 
activities  described  in  subparagraph  (A)  with  respect  to  such 
eligible  organizations  under  part  B  of  title  XL 

PENALTIES 

Sec.  1877.  (a)  *  *  * 
(b)(1)  *  *  * 

>|C  *  *  «  >|E  «  * 

(3)  Paragraphs  (1)  and  (2)  shall  not  apply  to— 

(A)  a  discount  or  other  reduction  in  price  obtained  by  a  pro- 
vider of  services  or  other  entity  under  this  title  if  the  reduction 
in  price  is  properly  disclosed  and  appropriately  reflected  in  the 
costs  claimed  or  charges  made  by  the  provider  or  entity  under 
this  title;  [andj 

(B)  any  amount  paid  by  an  employer  to  an  employee  (who 
has  a  bona  fide  employment  relationship  with  such  employer) 
for  employment  in  the  provision  of  covered  items  or  serv- 
ices, and 

(C)  any  amount  paid  by  a  vendor  of  goods  or  services  to  a 
person  authorized  to  act  as  a  purchasing  agent  for  a  group  of 
providers  of  services  if— 

(i)  the  person  has  a  written  contract,  with  each  such 
vendor  and  each  such  provider  of  services,  which  specifies 
the  amount  to  be  paid  the  person,  which  amount  may  be  a 
fixed  amount  or  a  fixed  percentage  (not  to  exceed  3  percent) 
of  the  value  of  the  purchases  made  by  each  such  provider 
under  the  contract,  and 

(ii)  the  person  discloses  to  each  such  provider  the  amount 
received  from  each  such  vendor  with  respect  to  purchases 
made  by  or  on  behalf  of  the  provider. 

*  *  *  *  ♦  *  * 

LIMITATION  ON  LIABILITY  OF  BENEFICIARY  WHERE  MEDICARE  CLAIMS 

ARE  DISALLOWED 

Sec.  1879.  (a)  Where— 

(1)  a  determination  is  made  that,  by  reason  of  section  1862(a) 
(1)  or  (9)  reason  of  a  coverage  denial  described  in  subsection  (g), 
payment  may  not  be  made  under  part  A  or  part  B  of  this  title 
for  any  expenses  incurred  for  items  or  services  furnished  an  in- 
dividual by  a  provider  of  services  or  by  another  person  pursu- 
ant to  an  assignment  under  section  1842(b)(3)(B)(ii),  and 

(2)  both  such  individual  and  such  provider  of  services  or  such 
other  person,  as  the  case  may  be,  did  not  know,  and  could  not 
reasonably  have  been  expected  to  know,  that  payment  would 
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not  be  made  for  such  items  or  services  under  such  part  A  or 
part  B, 

then  to  the  extent  permitted  by  this  title,  payment  shall,  notwith- 
standing such  determination,  be  made  for  such  items  or  services 
(and  for  such  period  of  time  as  the  Secretary  finds  will  carry  out 
the  objectives  of  this  title),  as  though  section  1862(a)(1)  and  section 
1862(a)(9)  did  not  apply  and  as  though  the  coverage  denial  described 
in  subsection  (g)  had  not  occurred.  In  each  such  case  the  Secretary 
shall  notify  both  such  individual  and  such  provider  of  services  or 
such  other  person,  as  the  case  may  be,  of  the  conditions  under 
which  payment  for  such  items  or  services  was  made  and  in  the  case 
of  comparable  situations  arising  thereafter  with  respect  to  such  in- 
dividual or  such  provider  or  such  other  person,  each  shall,  by 
reason  of  such  notice  (or  similar  notices  provided  before  the  enact- 
ment of  this  section),  be  deemed  to  have  knowledge  that  pajonent 
cannot  be  made  for  such  items  or  services  or  reasonably  compara- 
ble items  or  services.  Any  provider  or  other  person  furnishing 
items  or  services  for  which  payment  may  not  be  made  by  reason  of 
section  1862(a)  (1)  or  (9)  or  by  reason  of  a  coverage  denial  described 
in  subsection  (g)  shall  be  deemed  to  have  knowledge  that  payment 
cannot  be  made  for  such  items  or  services  if  the  claim  relating  to 
such  items  or  services  involves  a  case,  provider  or  other  person  fur- 
nishing services,  procedure,  or  test,  with  respect  to  which  such  pro- 
vider or  other  person  has  been  notified  by  the  Secretary  (including 
notification  by  a  utilization  and  quality  control  peer  review  organi- 
zation) that  a  pattern  of  inappropriate  utilization  has  occurred  in 
the  past,  and  such  provider  or  other  person  has  been  allowed  a  rea- 
sonable time  to  correct  such  inappropriate  utilization. 

(c)  No  payments  shall  be  made  under  this  title  in  any  cases  in 
which  the  provisions  of  paragraph  (1)  of  subsection  (a)  are  met,  but 
both  the  individual  to  whom  the  items  or  services  were  furnished 
and  the  provider  of  service  or  other  person,  as  the  case  may  be, 
who  furnished  the  items  or  services  knew,  or  could  reasonably  have 
been  expected  to  know,  that  payment  could  not  be  made  for  items 
or  services  under  part  A  or  part  B  by  reason  of  section  1862(aXl)  or 
(a)(9)  or  by  reason  of  a  coverage  denial  described  in  subsection  (g). 

******* 

(f)(1)(A)  A  skilled  nursing  facility  which  meets  the  applicable  re- 
quirements of  paragraphs  (3)  and  (i)  shall  be  presumed  to  meet  the 
requirement  of  subsection  (a)(2)  with  respect  to  denials  of  coverage 
by  reason  of  section  1862(a)  (1)  or  (9). 

(B)  A  home  health  agency  which  meets  the  applicable  require- 
ments (i)  of  paragraphs  (3)  and  (k)  shall  be  presumed  to  meet  the 
requirement  of  subsection  (a)(2)  with  respect  to  denials  of  coverage 
by  reason  of  section  1862(a)  (1)  or  (9)  or  (ii)  of  paragraphs  (3)  and  (5) 
shall  be  presumed  to  meet  the  requirement  of  subsection  (aX2)  with 
respect  to  any  coverage  denial  described  in  subsection  (g). 

(C)  A  hospice  program  which  meets  the  applicable  requirements  of 
paragraphs  (3)  and  (4)  shall  be  presumed  to  meet  the  requirement  of 
subsection  (a)(2)  with  respect  to  denials  of  coverage  by  reason  of  sec- 
tion 1862(a)  (1)  or  (9). 
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(^)  The  presumption  of  paragraph  (1)  with  respect  to  specific  serv- 
ices may  be  rebutted  by  actual  or  imputed  knowledge  of  the  facts 
described  in  subsection  (a)(2),  including  any  of  the  following: 

(A)  Notice  by  the  fiscal  intermediary  of  the  fact  that  payment 
may  not  be  made  under  this  title  with  respect  to  the  services. 

(B)  In  the  case  of  a  skilled  nursing  facility,  the  committee  or 
group  responsible  for  the  conduct  of  utilization  review  for  the 
facility  has  informed  the  facility  that  payment  may  not  be 
made  under  this  title  with  respect  to  the  services. 

(C)  It  is  clear  and  obvious  that  the  provider  should  have 
known  at  the  time  the  services  were  furnished  that  they  were 
excluded  from  coverage. 

(3)  The  requirements  of  this  paragraph  are  as  follows: 

(A)  The  facility,  agency,  or  program  complies  with  require- 
ments of  the  Secretary  under  this  title  respecting  timely  submit- 
tal of  bills  for  payment  and  medical  documentation. 

(B)  The  facility,  agency,  or  program  has  reasonable  procedures 
to  notify  promptly  each  patient  (and  the  patient's  physician) 
where  it  is  determined  that  a  patient  is  being  or  will  be  fur- 
nished items  or  services  which  are  excluded  from  coverage 
under  this  title. 

(4)  The  requirement  of  this  paragraph  is  that,  on  the  basis  of  bills 
submitted  during  the  previous  quarter,  the  rate  of  denial  of  bills  by 
reason  of  section  1862(a)  (1)  or  (9)  for — 

(A)  a  skilled  nursing  facility  does  not  exceed  5  percent,  com- 
puted based  on  days  of  post-hospital  extended  care  services 
billed, 

(B)  a  home  health  agency  does  not  exceed  2.5  percent,  comput- 
ed based  on  visits  for  home  health  services  billed,  or 

(C)  for  a  hospice  program  does  not  exceed  2.5  percent,  comput- 
ed based  on  visits  for  hospice  care  billed. 

(5)  The  requirement  of  this  paragraph  is  that,  on  the  basis  of  bills 
submitted  by  a  home  health  agency  during  the  previous  quarter,  the 
rate  of  denial  of  bills  for  the  agency  by  reason  of  a  coverage  denial 
described  in  subsection  (g)  does  not  exceed  2.5  percent,  computed 
based  on  visits  for  home  health  services  billed. 

(6)  The  Secretary  shall  report  annually  to  Congress — 

(A)  information  on  the  frequency  and  distribution  (by  type  of 
provider)  of  denials  referred  to  in  paragraphs  (4)  and  (5),  in- 
cluding— 

(i)  the  reasons  for  such  denials, 

(ii)  the  extent  to  which  payments  were  nonetheless  made 
because  of  this  section,  and 

(Hi)  the  rate  of  reversals  of  such  denials,  and 

(B)  such  other  information  as  may  be  appropriate  to  evaluate 
the  appropriateness  of  the  percentage  standards  established 
under  paragraphs  (4)  and  (5). 

(7)  In  this  subsection,  the  term  "fiscal  intermediary"  means,  with 
respect  to  a  skilled  nursing  facility,  home  health  agency,  or  hospice 
program,  an  agency  or  organization  with  an  agreement  under  sec- 
tion 1816  with  respect  to  the  facility,  agency,  or  program. 

(g)  The  coverage  denial  described  in  this  subsection  is,  with  re- 
spect to  the  provision  of  home  health  services  to  an  individual,  a 
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failure  to  meet  the  requirements  of  section  1814(a)(2)(C)  or  section 
1835(a)(2)(A)  in  that  the  individual — 

(1)  is  or  was  not  confined  to  his  home,  or 

(2)  does  or  did  not  need  skilled  nursing  care  on  an  intermit- 
tent basis  or  physical,  speech,  or  occupational  therapy. 

(h)  The  Secretary  shall  develop  procedures  to  expedite  the  determi- 
nation of  whether  initial  claims  submitted  for  post-hospital  ex- 
tended care  services,  home  health  services,  and  hospice  care  provid- 
ed (or  to  be  provided)  to  an  individual  may  be  reimbursed  under 
this  title,  so  as  to  minimize  the  time  between  (1)  when  the  provider 
first  provides  the  services  to  the  individual,  and  (2)  when  the  pro- 
vider first  receives  notice  of  an  individual  determination  on  wheth- 
er or  not  payment  may  be  made  under  this  title  for  some  or  all  of 
the  services  provided  the  individual. 

if:  ijc  :i:  ij:  ijc  ^  lie 

MEDICARE  COVERAGE  FOR  END  STAGE  RENAL  DISEASE  PATIENTS 

Sec.  1881.  (a)  *  *  * 
(b)(1)  *  *  * 

******* 

(7)  The  Secretary  shall  provide  by  regulation  for  a  method  (or 
methods)  for  determining  prospectively  the  amounts  of  payments  to 
be  made  for  dialysis  services  furnished  by  providers  of  services  and 
renal  dialysis  facilities  to  individuals  in  a  facility  and  to  such  indi- 
viduals at  home.  Such  method  (or  methods)  shall  provide  for  the 
prospective  determination  of  a  rate  (or  rates)  for  each  mode  of  care 
based  on  a  single  composite  weighted  formula  (which  takes  into  ac- 
count the  mix  of  patients  who  receive  dialysis  services  at  a  facility 
or  at  home  and  the  relative  costs  of  providing  such  services  in  such 
settings)  for  hospital-based  facilities  and  such  a  single  composite 
weighted  formula  for  other  renal  dialysis  facilities,  or  based  on 
such  other  method  or  combination  of  methods  which  differentiate 
between  hospital-based  facilities  and  other  renal  dialysis  facilities 
and  which  the  Secretary  determines,  after  detailed  analysis,  will 
more  effectively  encourage  the  more  efficient  delivery  of  dialysis 
services  and  will  provide  greater  incentives  for  increased  use  of 
home  dialysis  than  through  the  single  composite  weighted  formu- 
las. The  Secretary  shall  provide  for  such  exceptions  to  such  meth- 
ods as  may  be  warranted  by  unusual  circumstances  (includmg  the 
special  circumstances  of  sole  facilities  located  in  isolated,  rural 
areas).  Each  application  for  such  an  exception  for  a  sole  facility  lo- 
cated in  an  isolated,  rural  area  shall  be  deemed  to  be  approved  as  of 
the  date  of  its  filing  unless  the  Secretary  disapproves  it  by  not  later 
than  45  working  days  after  the  date  the  application  is  filed.  The 
Secretary  may  provide  that  such  method  will  serve  in  lieu  of  any 
target  reimbursement  rate  that  would  otherwise  be  established 
under  paragraph  (6).  The  Secretary  shall  reduce  the  amount  of  each 
composite  rate  payment  under  this  paragraph  for  each  treatment  by 
50  cents  (subject  to  such  adjustments  as  may  be  required  to  reflect 
mudes  of  dialysis  other  than  hemodialysis)  and  provide  for  payment 
of  such  amount  to  the  network  administrative  organization  (desig- 
nated under  subsection  (c)(1)(A)  for  the  network  area  in  which  the 
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treatment  is  provided)  for  its  necessary  and  proper  administrative 
costs  incurred  in  carry  out  its  responsibilities  under  subsection  (c)(2). 

******* 

[(c)(1)(A)  Fo  the  purpose  of  assuring  effective  and  efficient  ad- 
ministration of  the  benefits  provided  under  this  section,  the  Secre- 
tary shall  establish,  in  accordance  with  such  criteria  as  he  finds  ap- 
propriate, renal  disease  network  areas,  such  network  organizations 
(including  a  coordinating  council,  an  executive  committee  of  such 
council,  and  a  medical  review  board,  for  each  network  area)  as  he 
finds  necessary  to  accomplish  such  purpose,  and  a  national  end 
stage  renal  disease  medical  information  system.  The  Secretary  may 
by  regulations  provide  for  such  coordination  of  network  planning 
and  quality  assurance  activities  and  such  exchange  of  data  and  in- 
formation among  agencies  with  responsibilities  for  health  planning 
and  quality  assurance  activities  under  Federal  law  as  is  consistent 
with  the  economical  and  efficient  administration  of  this  section  and 
with  the  responsibilities  established  for  network  organizations 
under  this  section.] 

(c)(l)(A)(i)  For  the  purpose  of  assuring  effective  and  efficient  ad- 
ministration of  the  benefits  provided  under  this  section,  the  Secre- 
tary shall,  in  accordance  with  such  criteria  as  he  finds  necessary  to 
assure  the  performance  of  the  responsibilities  and  functions  speci- 
fied in  paragraph  (2) — 

(I)  establish  at  least  17  end  stage  renal  disease  network  areas, 
and 

(II)  for  each  such  area,  designate  a  network  administrative 
organization  which,  in  accordance  with  regulations  of  the  Sec- 
retary, shall  establish  (aa)  a  network  council  of  renal  dialysis 
and  transplant  facilities  located  in  the  area  and  (bb)  a  medical 
review  board  which  has  a  membership  including  at  least  one 
patient  representative  and  physicians,  nurses,  and  social  work- 
ers engaged  in  treatment  relating  to  end  stage  renal  disease. 

The  Secretary  shall  publish  in  the  Federal  Register  a  description  of 
the  geographic  area  that  he  determines,  after  consulation  with  ap- 
propriate professional  and  patient  organizations,  constitutes  each 
network  area  and  the  criteria  on  the  basis  of  which  such  determina- 
tion is  made. 

(iiXD  In  order  to  determine  whether  the  Secretary  should  enter 
into,  continue,  or  terminate  an  agreement  with  a  network  adminis- 
trative organization  designated  for  an  area  established  under  clause 
(i),  the  Secretary  shall  develop  and  publish  in  the  Federal  Register 
standards,  criteria,  and  procedures  to  evaluate  an  applicant  organi- 
zation *s  capabilities  to  perform  (and,  in  the  case  of  an  organization 
with  which  such  an  agreement  is  in  effect,  actual  performance  of) 
the  responsibilities  described  in  paragraph  (2). 

(II)  An  agreement  with  a  network  administrative  organization 
may  be  terminated  by  the  Secretary  only  if  he  finds,  after  applying 
such  standards  and  criteria,  that  the  organization  has  failed  to  per- 
form its  prescribed  responsibilities  effectively  and  efficiently.  If  such 
an  agreement  is  to  be  terminated,  the  Secretary  shall  select  a  succes- 
sor to  the  agreement  on  the  basis  of  competitive  bidding  and  in  a 
manner  that  provides  an  orderly  transition. 
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[(B)  At  least  one  patient  representative  shall  serve  as  a  member 
of  each  coordinating  council  and  executive  committee.] 

(B)  At  least  one  patient  representative  shall  serve  as  a  member  of 
each  network  council  and  each  medical  review  board. 

(2)  The  network  organizations  of  each  network  shall  be  responsi- 
ble, in  addition  to  such  other  duties  and  functions  as  may  be  pre- 
scribed by  the  Secretary,  for — 

(A)  encouraging,  consistent  with  sound  medical  practice,  the 
use  of  those  treatment  settings  most  compatible  with  the  suc- 
cessful rehabilitation  of  the  patient  and  the  participation  of  pa- 
tients, providers  of  services,  and  renal  disease  facilities  in  voca- 
tional rehabilitation  programs; 

(B)  developing  criteira  and  standards  relating  to  the  quality 
and  appropriateness  of  patient  care;  and  network  goals  with 
respect  to  the  placement  of  patients  in  self-care  settings  and 
undergoing  or  preparing  for  transplantation  and  with  respect 
to  working  with  patients,  facilities,  and  providers  in  encourag- 
ing participation  in  vocational  rehabilitation  programs; 

******* 

(D)  implementing  a  procedure  for  evaluating  and  resolving 
patient  grievances; 

(E)  conducting  on-site  reviews  of  facilities  and  providers  as 
necessary  (as  determined  by  a  medical  review  board  or  the  Sec- 
retary), utilizing  standards  of  care  established  by  the  network 
organization  to  assure  proper  medical  care; 

(F)  collecting,  validating,  and  analyzing  such  data  as  are 
necessary  to  prepare  the  reports  required  by  subparagraph  (H) 
and  subsection  (g)  and  to  assure  the  maintenance  of  the  registry 
established  under  paragraph  (7); 

[(D)]  (G)  identifying  facilities  and  providers  that  are  not  co- 
operating toward  meeting  network  goals  and  assisting  such  fa- 
cilities and  providers  in  developing  appropriate  plans  for  cor- 
rection and  reporting  to  the  Secretary  on  facilities  and  provid- 
ers that  are  not  providing  appropriate  medical  care;  and 

[(E)]  (H)  submitting  to  annual  report  to  the  Secretary  on 
July  1  of  each  year  which  shall  include  a  full  statement  of  the 
network's  goals,  data  on  the  network's  performance  in  meeting 
its  goals  (including  data  on  the  comparative  performance  of  fa- 
cilities and  providers  with  respect  to  the  identification  and 
placement  of  suitable  candidates  in  self-care  settings  and 
transplantation  and  encouraging  participation  in  vocational  re- 
habilitation programs),  identification  of  those  facilities  that 
have  consistently  failed  to  cooperate  with  network  goals,  and 
recommendations  \'v'ith  respect  to  the  need  for  additional  or  al- 
ternative services  or  facilities  in  the  network  in  order  to  meet 
the  network  goals,  including  self-dialysis  training,  transplanta- 
tion, and  organ  procurement  facilities. 

(3)  Where  the  Secretary  determines,  on  the  basis  of  the  data  con- 
tained in  the  network's  annual  report  and  such  other  relevant  data 
as  may  be  available  to  him,  that  a  facility  or  provider  has  consist- 
ently failed  to  cooperate  with  network  plans  and  goals  or  to  follow 
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the  recommendations  of  the  medical  review  hoard,  he  may  termi- 
nate or  withhold  certification  of  such  facility  or  provider  (for  pur- 
poses of  payment  for  services  furnished  to  individuals  with  end 
stage  renal  disease)  until  he  determines  that  such  provider  or  facil- 
ity is  making  reasonable  and  appropriate  efforts  to  cooperate  with 
the  network's  plans  and  goals.  If  the  Secretary  determines  that  the 
facility's  or  provider's  failure  to  cooperate  with  network  plans  and 
goals  does  not  jeopardize  patient  health  or  safety  or  justify  termi- 
nation of  certification,  he  may  instead,  after  reasonable  notice  to 
the  provider  or  facility  and  to  the  public,  impose  such  other  sanc- 
tions as  he  determines  to  be  appropriate,  which  sanctions  may  in- 
clude denial  of  reimbursement  with  respect  to  some  or  all  patients 
admitted  to  the  facility  after  the  date  of  notice  to  the  facility  or 
provider,  and  graduated  reduction  in  reimbursement  for  all  pa- 
tients. 

*  4:  4:  «  *  *  * 

(6)  It  is  the  intent  of  the  Congress  that  the  maximum  practical 
number  of  patients  who  are  medically,  socially,  and  psychologically 
suitable  candidates  for  home  dialysis  or  transplantation  should  be 
so  treated  and  that  the  maximum  practical  number  of  patients  who 
are  suitable  candidates  for  vocational  rehabilitation  services  be 
given  access  to  such  services  and  encouraged  to  return  to  gainful 
employment.  The  Secretary  shall  consult  with  appropriate  profes- 
sional and  network  organizations  and  consider  available  evidence 
relating  to  developments  in  research,  treatment  methods,  and  tech- 
nology for  home  dialysis  and  transplantation.  The  Secretary  shall 
periodically  submit  to  the  Congress  such  legislative  reconmienda- 
tions  as  the  Secretary  finds  warranted  on  the  basis  of  such  consul- 
tation and  evidence  to  further  the  national  objectdive  of  maximiz- 
ing the  use  of  home  dialysis  and  transplantation  consistent  with 
good  medical  practice. 

(7)  The  Secretary  shall  establish  a  national  end  stage  renal  dis- 
ease registry  the  purpose  of  which  shall  be  to  assemble  and  analyze 
the  date  reported  by  network  organizations,  transplant  centers,  and 
other  sources  on  all  end  stage  renal  disease  patients  in  a  manner 
that  will  permit — 

(A)  the  preparation  of  the  annual  report  to  the  Congress  re- 
quired under  subsection  (g); 

(B)  an  identification  of  the  economic  impact,  cost-effective- 
ness, and  medical  efficacy  of  alternative  modalities  of  treat- 
ment; 

(C)  an  evaluation  with  respect  to  the  most  appropriate  alloca- 
tion of  resources  for  the  treatment  and  research  into  the  cause 
of  end  stage  renal  disease; 

(D)  the  determination  of  patient  mortality  and  mordibity 
rates,  and  trends  in  such  rates,  and  other  indices  of  quality  or 
care;  and 

(E)  such  other  analyses  relating  to  the  treatment  and  manage- 
ment of  end  stage  renal  disease  as  will  assist  the  Congress  in 
evaluating  the  end  stage  renal  disease  program  under  this  sec- 
tion. 

The  Secretary  shall  provide  for  such  coordination  of  data  collection 
activities,  and  such  consolidation  of  existing  end  stage  renal  disease 
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data  systems,  as  is  necessary  to  achieve  the  purpose  of  such  registry, 
shall  determine  the  appropriate  location  of  the  registry,  and  shall 
provide  for  the  appointment  of  a  professional  advisory  group  to 
assist  the  Secretary  in  the  formulation  of  policies  and  procedures 
relevant  to  the  management  of  such  registry. 

******* 

(f)(1)   *  *  * 

******* 

[(7)  The  Secretary  shall  conduct  a  study  of  the  medical  appropri- 
ateness and  safety  of  cleaning  and  reusing  dialysis  filters  by  home 
dialysis  patients.  In  such  cases  in  which  the  Secretary  determines 
that  such  home  cleaning  and  reuse  of  filters  is  a  medically  sound 
precedure,  the  Secretary  shall  conduct  experiments  to  evaluate 
such  home  cleaning  and  reuse  as  a  method  of  reducing  the  costs  of 
the  end  stage  renal  disease  program.  J 

(7)(A)  The  Secretary  shall  establish  protocols  on  standards  and 
conditions  for  the  reuse  of  dialyzer  filters  for  those  facilities  and 
providers  which  voluntarily  elect  to  reuse  such  filters. 

(B)  The  Secretary  shall  study  and  review  the  appropriateness  of 
establishing  protocols  on  standards  and  conditions  for  the  reuse 
(where  appropriate)  of  other  dialysis  supplies  (such  as  blood  lines, 
transducer  filters,  and  dialyzer  caps).  If  the  Secretary  determines 
that  the  establishment  of  such  a  protocol  with  respect  to  such  a  di- 
alysis supply  is  appropriate,  the  Secretary  may  establish  such  a  pro- 
tocol. 

(C)  The  Secretary  shall  incorporate  protocols  established  under 
this  paragraph  into  the  requirements  for  facilities  prescribed  under 
subsection  (b)(1)(A)  and  failure  to  follow  cuch  a  protocol  subjects 
such  a  facility  to  denial  of  participation  in  the  program  established 
under  this  section  and  to  denial  of  payment  for  dialysis  treatment 
not  furnished  in  compliance  with  such  a  protocol. 

******* 

PAYMENT  TO  HOSPITALS  FOR  INPATIENT  HOSPITAL  SERVICES 

Sec.  1886.  (a)(1)(A)  *  *  * 

******* 
(b)(1)  *  *  * 

******* 
(3)(A)  *  *  * 

(B)(i)  For  purposes  of  subparagraph  (A)  for  12-month  cost  report- 
ing periods  beginning  during  a  fiscal  year  and  for  purposes  of  sub- 
section (d)  for  discharges  occurring  during  a  fiscal  year,  the  ''appli- 
cable percentage  increase"  shall  be — 

(I)  for  fiscal  year  1986,  V2  percent, 

[(II)  for  fiscal  years  1987  and  1988,  a  percentage  determined 
by  the  Secretary  pursuant  to  subsection  (e)(4),  but  not  to 
exceed  the  market  basket  percentage  increase  (as  defined  in 
clause  (ii)),  and] 
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(II)  for  fiscal  year  1987,  1.2  percent,  and  for  fiscal  year  1988, 
the  market  basket  percentage  increase  (as  defined  in  clause  (iij) 
minus  2.0  percentage  points,  and 

*  *  «  «  *  *  * 

(d)(1)  *  *  * 

******* 

(2)  (A)*** 

***♦*♦♦ 

(C)  Standardizing  Amounts. — The  Secretary  shall  standardize 
the  amount  updated  under  subparagraph  (B)  for  each  hospital  by — 

(i)  excluding  an  estimate  of  indirect  medical  education  costs 
[(taking  into  account,  for  discharges  occurring  after  Septem- 
ber 30,  1986,  the  amendments  made  by  section  9104(a)  of  the 
Medicare  and  Medicaid  Budget  Reconciliation  Amendments  of 
1985)], 

(ii)  adjusting  for  variations  among  hospitals  by  area  in  the 
average  hospital  wage  level,  and, 

(iii)  adjusting  for  variations  in  case  mix  among  hospitals  [, 
and]. 

[(iv)  for  discharges  occurring  on  or  after  October  1,  1986, 
and  before  October  1,  1988,  excluding  an  estimate  of  the  addi- 
tional payments  to  certain  hospitals  to  be  made  under  para- 
graph (5)(F).] 

*  *  *  *  *  *  * 

(3)  The  Secretary  shall  determine  a  national  adjusted  DRG  pro- 
spective payment  rate,  for  each  inpatient  hospital  discharge  in  a 
fiscal  year  after  fiscal  year  1984  involving  inpatient  hospital  serv- 
ices of  a  subsection  (d)  hospital  in  the  United  States,  and  shall  de- 
termine a  regional  adjusted  DRG  prospective  pajnnent  rate  for 
such  discharges  in  each  region  for  which  payment  may  be  made 
under  part  A  of  this  title.  Each  such  rate  shall  be  determined  for 
hospitals  located  in  urban  or  rural  areas  within  the  United  States 
and  within  each  such  region,  respectively,  as  follows: 

(A)  Updating  previous  standardized  amounts. — The  Secre- 
tary shall  compute  an  average  standardized  amount  for  hospi- 
tals located  in  an  urban  area  and  for  hospitals  located  in  a 
rural  area  within  the  United  States  and  for  hospitals  located 
in  an  urban  area  and  for  hospitals  located  in  a  rural  area 
within  each  region,  equal  to  the  respective  average  standard- 
ized amount  computed  for  the  previous  fiscal  year  under  para- 
graph (2)(D)  or  under  this  subparagraph,  increased  for  each  of 
fiscal  years  1985  [and  1986],  1986,  1987,  and  1988  by  the  ap- 
plicable percentage  increase  under  subsection  (b)(3)(B),  and  ad- 
justed for  subsequent  fiscal  years  in  accordance  with  the  final 
determination  of  the  Secretary  under  subsection  (eX4),  and  ad- 
justed to  reflect  the  most  recent  case-mix  data  available.  If  the 
formula  under  paragraph  (5)(B)  for  determining  payments  for 
the  indirect  costs  of  medical  education  is  changed  for  any  fiscal 
year,  the  Secretary  shall  readjust  the  standardized  amounts  pre- 
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viously  determined  for  each  hospital  to  take  into  account  the 
changes  in  that  formula. 

******* 
(CXi)  *  *  * 

[(ii)  Reducing  for  savings  from  amendment  to  indirect 

TEACHING  ADJUSTMENT  FOR  DISCHARGES  AFTER  SEPTEMBER  30, 

1986. — For  discharges  occurring  after  September  30,  1986,  the 
Secretary  shall  further  reduce  each  of  the  average  standard- 
ized amounts  (in  a  proportion  which  takes  into  account  the  dif- 
fering effects  of  the  standardization  effected  under  paragraph 
(2)(C)(i))  so  as  to  provide  for  a  reduction  in  the  total  of  the  pay- 
ments (attributable  to  this  paragraph)  made  for  discharges  oc- 
curring— 

[(I)  on  or  after  October  1,  1986,  and  before  October  1, 
1988,  of  an  amount  equal  to  the  estimated  reduction  in  the 
payment  amounts  under  paragraph  (5)(B)  that  would  have 
resulted  from  the  enactment  of  the  amendments  made  by 
section  9104  of  the  Medicare  and  Medicaid  Budget  Recon- 
ciliation Amendments  of  1985  if  the  factor  described  in 
clause  (ii)(II)  of  paragraph  (5)(B)  were  applied  for  dis- 
charges occurring  during  such  period  instead  of  the  factor 
described  in  clause  (ii)(I)  of  that  paragraph,  and 

[(II)  on  or  after  October  1,  1988,  of  an  amount  equal  to 
the  estimated  reduction  in  the  payment  amounts  under 
paragraph  (5)(B)  for  those  discharges  that  has  resulted 
from  the  enactment  of  the  amendments  made  by  section 
9104  of  the  Medicare  and  Medicaid  Budget  Reconciliation 
Amendments  of  1985.] 
(ii)  Reducing  for  savings  from  amendment  to  indirect 

TEACHING  ADJUSTMENT  FOR  DISCHARGES  AFTER  SEPTEMBER  SO, 

1986. — The  Secretary  shall  further  reduce  each  of  the  average 
standardized  amounts  by  a  proportion  equal  to  the  proportion 
(estimated  by  the  Secretary)  of  the  amount  of  payments  under 
this  subsection  based  on  DRG  prospective  payment  amounts 
which  is  the  difference  between  (I)  the  sum  of  the  additional 
payment  amounts  under  paragraph  (5)(B)  (relating  to  indirect 
costs  of  medical  education)  if  the  indirect  teaching  adjustment 
factor  were  equal  to  1 159r  (as  is  defined  in  paragraph 
(5)(B)(ii))  and  (II)  that  sum  using  the  factor  specified  in  para- 
graph (5)(B)(ii)(II). 

(Hi)  Reducing  for  disproportionate  share  payments. — 
The  Secretary  shall  further  reduce  each  of  the  average  stand- 
ardized amounts  by  reducing  the  standardized  amount  for  each 
hospital  (as  previously  determined  without  regard  to  this 
clause)  by  a  proportion  equal  to  the  proportion  (established  by 
the  Secretary)  of  the  amount  of  payment  under  this  subsection 
based  on  DRG  prospective  payment  amounts  which  are  addi- 
tional payments  described  in  paragraph  (5XF)  (relating  to  dis- 
porportionate  share  payments)  for  subsection  (d)  hospitals. 

«  9fc  4c  *  *  4c  4( 

(5)(A)  ♦  *  ♦ 
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(C)(i)  The  Secretary  shall  provide  for  such  exceptions  and  adjust- 
ments to  the  payment  amounts  established  under  this  subsection 
(other  than  under  paragraph  (9))  as  the  Secretary  deems  appropri- 
ate to  take  into  account  the  special  needs  of  regional  and  national 
referral  centers  (including  those  hospitals  of  500  or  more  beds  lo- 
cated in  rural  areas).  A  hospital  which  is  classified  as  a  rural  hospi- 
tal may  appeal  to  the  Secretary  to  be  claissified  as  a  rural  referral 
center  under  this  clause  on  the  basis  of  criteria  (established  by  the 
Secretary)  which  shall  allow  the  hospital  to  demonstrate  that  it 
should  be  so  reclassified  by  reason  of  certain  of  its  operating  char- 
acteristics being  similar  to  those  of  a  typical  urban  hospital  located 
in  the  same  census  region  and  which  shall  not  require  a  rural  os- 
teopathic hospital  to  have  more  than  3,000  discharges  in  a  year  in 
order  to  be  classified  as  a  rural  referral  center. 

Such  characteristics  may  include  wages,  scope  of  services,  service 
area,  and  the  mix  of  medical  specialties.  The  Secretary  shall  pub- 
lish the  criteria  not  later  than  August  17,  1984,  for  implementation 
by  October  1,  1984.  An  appeal  allowed  under  this  clause  must  be 
submitted  to  the  Secretary  (in  such  form  and  manner  as  the  Secre- 
tary may  prescribe)  during  the  quarter  before  the  first  quarter  of 
the  hospital's  cost  reporting  period  (or,  in  the  case  of  a  cost  report- 
ing period  beginning  during  October  1984,  during  the  first  quarter 
of  that  period),  and  the  Secretary  must  make  a  final  determination 
with  respect  to  such  appeal  within  60  days  after  the  date  the 
appeal  was  submitted.  Any  payment  adjustments  necessitated  by  a 
reclassification  based  upon  the  appeal  shall  be  effective  at  the  be- 
ginning of  such  cost  reporting  period. 

(ii)  With  respect  to  a  subsection  (d)  hospital  which  is  a  "sole  com- 
munity hospital",  payment  under  paragraph  (1)(A)  for  any  cost  re- 
porting period  or  fiscal  year  beginning  on  or  after  October  1,  1984, 
shall  be  determined  under  the  formula  provided  in  clause  (i)  of  that 
paragraph  with  the  target  and  DRG  percentages  determined  under 
paragraph  (l)(C)(i)  (except  that  any  reference  to  paragraph  (2)  shall 
be  deemed,  for  this  purpose,  a  reference  to  paragraph  (3)).  In  the 
case  of  a  sole  community  hospital  that  experiences,  in  a  cost  re- 
porting period  (beginning  on  or  after  October  1,  1983,  and  before 
October  1,  1986)  compared  to  the  previous  cost  reporting  period,  a 
decrease  of  more  than  5  percent  in  its  total  number  of  inpatient 
cases  due  to  circumstances  beyond  its  control,  the  Secretary  shall 
provide  for  such  adjustment  to  the  payment  amounts  under  this 
subsection  (other  than  under  paragraph  (9))  as  may  be  necessary  to 
fully  compensate  the  hospital  for  the  fixed  costs  it  incurs  in  the 
period  in  providing  inpatient  hospital  services,  including  the  rea- 
sonable cost  of  maintaining  necessary  core  staff  and  services.  In 
the  case  of  a  sole  community  hospital  which  experiences,  in  any 
cost  reporting  period  after  the  cost  reporting  period  which  was 
used  as  the  base  for  determining  the  target  amount  for  payments 
to  such  hospital  under  paragraph  (l)(A)(i)(I),  a  significant  increase 
in  operating  costs  attributable  to  the  addition  of  new  inpatient  fa- 
cilities or  services  at  such  hospital  (including  the  opening  of  a  spe- 
cial care  unit),  the  Secretary  shall  provide  for  such  adjustment  to 
the  payment  amounts  under  this  subsection  (other  than  under 
paragraph  (9))  for  such  cost  reporting  period  and  subsequent  cost 
reporting  periods  as  may  be  necessary  to  reasonably  compensate 
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such  hospital  for  such  increased  costs.  For  purposes  of  this  subpara- 
graph, the  term  "sole  community  hospital '  means  a  hospital  that, 
by  reason  of  factors  such  as  isolated  location,  weather  conditions, 
travel  conditions,  or  absence  of  other  hospitals  (as  determined  by 
the  Secretary),  is  the  sole  source  of  inpatient  hospital  services  rea- 
sonably available  to  individuals  in  a  geographical  area  who  are  en- 
titled to  benefits  under  part  A. 

(FXi)  *  *  * 

**♦*♦»♦ 

(vi)  In  this  subparagraph,  the  term  ''disproportionate  patient  per- 
centage" means,  with  respect  to  a  cost  reporting  period  of  a  hospi- 
tal, the  sum  of— 

(I)  the  fraction  (expressed  as  a  percentage),  the  numerator  of 
which  is  the  number  of  such  hospital's  patient  days  for  such 
period  which  were  made  up  of  patients  who  (for  such  days) 
were  entitled  to  benefits  under  part  A  of  this  title  and  were 
entitled  to  [supplementary]  supplemental  security  income 
benefits  (excluding  any  State  supplementation)  under  title  XVI 
of  this  Act,  and  the  denominator  of  which  is  the  number  of 
such  hospital's  patient  days  for  such  [fiscal  year]  period 
which  were  made  up  of  patients  who  (for  such  days)  were  enti- 
tled to  benefits  under  part  A  of  this  title,  and 

(7)  There  shall  be  no  administrative  or  judical  review  under  sec- 
tion 1878  or  otherwise  of — 

(A)  the  determination  of  the  requirement,  or  the  proportion- 
al amount,  of  any  adjustment  effected  pursuant  to  subsection 
(e)(1),  [and] 

(B)  the  establishment  of  diagnosis-related  groups,  of  the 
methodology  for  the  classification  of  discharges  within  such 
groups,  and  of  the  appropriate  weighting  factors  thereof  under 
paragraph  (4)[.],  cirid 

(C)  the  determination  of  a  capital  reduction  percentage  under 
subsection  (g)(3). 

***♦♦♦* 

(9)(A)  Notwithstanding  section  1814(h)  but  subject  to  the  provi- 
sions of  section  1813,  the  amount  of  the  payment  with  respect  to  the 
operating  costs  of  inpatient  hospital  services  of  a  subsection  (d) 
Puerto  Rico  hospital  for  inpatient  hospital  discharges  in  a  fiscal 
year  beginning  on  or  after  October  1,  1986,  is  equal  to  the  sum  of— 

(i)  75  percent  of  the  Puerto  Rico  adjusted  DRG  prospective 
payment  rate  (determined  under  subparagraph  (B)  or  (C))  for 
such  discharges,  and 

(ii)  25  percent  of  the  average  of—- 

(I)  the  national  adjusted  DRG  prospective  payment  rate 
(determined  under  paragraph  (3XB))  for  hospitals  located  in 
an  urban  areas,  and 

(II)  such  rate  for  hospitals  located  in  a  rural  areas, 

for  such  discharges,  adjusted  in  the  manner  provided  in  para- 
graph (3)(E)  for  different  area  wage  levels. 
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As  used  in  this  section,  the  term  "subsection  (d)  Puerto  Rico  hospi- 
tal" means  a  hospital  that  is  located  in  Puerto  Rico  and  that  would 
be  a  subsection  (d)  hospital  (as  defined  in  paragraph  (1)(B))  if  it 
were  located  in  one  of  the  fifty  States. 

(B)  The  Secretary  shall  determine  a  Puerto  Rico  adusted  DRG 
prospective  payment  rate,  for  each  inpatient  hospital  discharge  in 
fiscal  year  1987  involving  inpatient  hospital  services  of  a  subsection 
(d)  Puerto  Rico  hospital  for  which  payment  may  be  made  under  part 
A  of  this  title.  Such  rate  shall  be  determined  for  such  hospitals  lo- 
cated in  urban  or  rural  areas  within  Puerto  Rico,  as  follows: 

(i)  The  Secretary  shall  determine  the  target  amount  (as  de- 
fined in  subsection  (b)(3)(A)  for  the  hospital  for  the  cost  report- 
ing period  beginning  in  fiscal  year  1986  and  increase  such 
amount  by  the  applicable  percentage  increase  (as  defined  in  sub- 
section (b)(3)(B))  for  fiscal  year  1987. 

(ii)  The  Secretary  shall  standardize  the  amount  determined 
under  clause  (i)  for  each  hospital  by — 

(I)  excluding  an  estimate  of  indirect  medical  education 
costs, 

(II)  adjusting  for  variations  among  hospitals  by  area  in 
the  average  hospital  wage  level,  and 

,  (III)  adjusting  for  variations  in  cose  mix  among  hospi- 

tals. 

(Hi)  The  Secretary  shall  compute  an  average  of  the  standard- 
ized amounts  determined  under  clause  (ii)  for  all  hospitals  lo- 
cated in  an  urban  area  and  for  all  hospitals  located  in  a  rural 
area  (as  such  terms  are  defined  in  paragraph  (2)(D)). 

(iv)  The  Secretary  shall  reduce  the  average  standardized 
amount  by  a  proportion  equal  to  the  proportion  (estimated  by 
the  Secretary)  of  the  amount  of  payments  under  this  paragraph 
which  are  additional  payments  described  in  subparagraph  (D)(i) 
(relating  to  outlier  payments)  or  in  subparagraph  (DXv)  (relating 
to  disproportionate  share  payments)  for  subsection  (d)  Puerto 
Rico  hospitals. 

(v)  For  each  discharge  classified  within  a  diagnosis-related 
group  for  hospitals  located  in  an  urban  or  rural  area,  respec- 
tively, the  Secretary  shall  establish  a  Puerto  Rico  DRG  prospec- 
tive payment  rate  equal  to  the  product  of— 

(I)  the  average  standardized  amount  (computed  under 
clause  (Hi)  and  reduced  under  clause  (iv))  for  hospitals  lo- 
cated in  an  urban  or  rural  area,  respectively,  and 

(II)  the  weighting  factor  (determined  under  paragraph 
(4)(B))  for  that  diagnosis-related  group. 

(vi)  The  Secretary  shall  adjust  the  proportion  (as  estimated  by 
the  Secretary  from  time  to  time)  of  hospitals '  costs  which  are  at- 
tributable to  wages  and  wage-related  costs,  of  the  Puerto  Rico 
DRG  prospective  payment  rate  computed  under  clause  (v)  for 
area  differences  in  hospital  wage  levels  by  a  factor  (established 
by  the  Secretary)  reflecting  the  relative  hospital  wage  level  in 
the  geographic  area  of  the  hospital  compared  to  the  Puerto 
Rican  average  hospital  wage  level. 

(C)  The  Secretary  shall  determine  a  Puerto  Rico  adjusted  DRG 
prospective  payment  rate,  for  each  inpatient  hospital  discharge  after 
fiscal  year  1987  involving  inpatient  hospital  services  of  a  subsection 
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(d)  Puerto  Rico  hospital  for  which  payment  may  he  made  under  part 
A  of  this  title.  Such  rate  shall  be  determined  for  hospitals  located 
in  urban  or  rural  areas  within  Puerto  Rico  as  follows: 

(i)  The  Secretary  shall  compute  an  average  standardized 
amount  for  hospitals  located  in  an  urban  area  and  for  hospi- 
tals located  in  a  rural  area  equal  to  the  respective  average 
standardized  amount  computed  for  the  previous  fiscal  year 
under  subparagraph  (B)(iii)  or  under  this  clause,  increased  for 
fiscal  year  1988  by  the  applicable  percentage  increase  under  sub- 
section (b)(3)(BX  and  adjusted  for  subsequent  fiscal  years  in  ac- 
cordance with  the  final  determination  of  the  Secretary  under 
subsection  (e)(4),  and  adjusted  to  reflect  the  most  recent  case- 
mix  data  available.. 

(ii)  The  Secretary  shall  reduce  each  of  the  average  standard- 
ized amounts  by  a  proportion  equal  to  the  proportion  (estimated 
by  the  Secretary)  of  the  amount  of  payments  under  this  para- 
graph which  are  additional  payments  described  in  subpara- 
graph (D)(i)  (relating  to  outlier  payments)  or  in  subparagraph 
(D)(v)  (relating  to  disproportionate  share  payments)  for  subsec- 
tion (d)  Puerto  Rico  hospitals. 

(Hi)  For  each  discharge  classified  within  a  diagnosis-related 
group  for  hospitals  located  in  an  urban  or  rural  area,  respec- 
tively, the  Secretary  shall  establish  a  Puerto  Rico  DRG  prospec- 
tive payment  rate  equal  to  the  product  of— 

(I)  the  average  standardized  amount  (computed  under 
clause  (i)  and  reduced  under  clause  (ii))  for  hospitals  located 
in  an  urban  or  rural  area,  respectively,  and 

(II)  the  weighting  factor  (determined  under  paragraph 
(4)(B))  for  that  diagnosis-related  group. 

(iv)  The  Secretary  shall  adjust  the  proportion  (as  estimated  by 
the  Secretary  from  time  to  time)  of  hospitals '  costs  which  are  at- 
tributable to  wages  and  wage-related  costs,  of  the  Puerto  Rico 
DRG  prospective  payment  rate  computed  under  clause  (Hi)  for 
area  differences  in  hospital  wage  levels  by  a  factor  (established 
by  the  Secretary)  reflecting  the  relative  hospital  wage  level  in 
the  geographic  area  of  the  hospital  compared  to  the  Puerto 
Rican  average  hospital  wage  level. 
(D)  The  following  provisions  of  paragraph  (5)  shall  apply  to  sub- 
section (d)  Puerto  Rico  hospitals  receiving  payment  under  this  para- 
graph in  the  same  manner  and  to  the  extent  as  they  apply  to  subsec- 
tion (d)  hospitals  receiving  payment  under  this  subsections: 

(i)  Subparagraph  (A)  (relating  to  outlier  payments),  except 
that  the  total  amount  of  additional  payments  made  under  this 
clause  in  a  fiscal  year  may  not  be  less  than  5  percent  nor  more 
than  6  percent  of  the  total  payments  projected  as  estimated  to 
be  made  under  this  paragraph  for  discharges  in  that  year. 

(ii)  Subparagraph  (B)  (relating  to  payments  for  indirect  medi- 
cal education  costs),  except  that  for  this  purpose  the  sum  of  the 
amount  determined  under  subparagraph  (A)  of  this  paragraph 
and  the  amount  paid  to  the  hospital  under  clause  (i)  of  this 
subparagraph  shall  be  substituted  for  the  sume  referred  to  in 
paragraph  (5)(B)(i)(I). 

(Hi)  Subparagraph  (C)(iii)  (relating  to  exceptions  and  adjust- 
ments). 
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(iv)  Subparagraph  (E)  (relating  to  payments  for  costs  of  certi- 
fied registered  nurse  anesthetists). 

(v)  Subparagraph  (F)  (relating  to  disproportionate  share  pay- 
ments), except  that  for  this  purpose  the  sum  described  in  clause 
(ii)  of  this  subparagraph  shall  be  substituted  for  the  sum  re- 
ferred to  in  paragraph  (5)(F)(ii)(I). 

(e)(1)  *  *  * 

******* 

(4)  Taking  into  consideration  the  recommendations  of  the  Com- 
mission, the  Secretary  shall  [determine  for  each  fiscal  year  (begin- 
ning with  fiscal  year  1987)]  recommend  for  fiscal  year  1988  an  ap- 
propriate change  factor  for  inpatient  hospital  services  for  discharges 
in  that  fiscal  year  and  shall  determine  for  each  subsequent  fiscal 
year  the  percentage  change  which  will  apply  for  purposes  of  this 
section  as  the  applicable  percentage  increase  (otherwise  described 
in  subsection  (b)(3)(B))  for  discharges  in  that  fiscal  year,  and  which 
will  take  into  account  amounts  necessary  for  the  efficient  and  ef- 
fective delivery  of  medically  appropriate  and  necessary  care  of  high 
quality  and  shall  determine  for  each  fiscal  year  the  capital  reduc- 
tion percentage  which  should  be  effected  under  subsection  (g)(3)  for 
that  fiscal  year.  The  percentage  change  for  subsection  (d)  hospitals 
and  subsection  (d)  Puerto  Rico  hospitals  may  be  different  from  that 
for  other  hospitals  and  may  vary  among  such  other  hospitals. 

(5)  The  Secretary  shall  cause  to  have  published  in  the  Federal 
Register,  not  later  than — 

(A)  the  [June  1  before  each  fiscal  year  (beginning  with  fiscal 
year  1986)]  April  1  before  fiscal  year  1988  and  the  June  1 
before  each  subsequent  fiscal  year,  the  Secretary's  proposed  rec- 
ommendation or  determination  under  paragraph  (4)  for  that 
fiscal  year  for  public  comment,  and 

(B)  the  September  1  before  such  fiscal  year  after  such  consid- 
eration of  public  comment  on  the  proposal  as  is  feasible  in  the 
time  available,  the  Secretary's  final  recommendation  or  deter- 
mination under  such  paragraph  for  that  year. 

The  Secretary  shall  include  in  the  publication  referred  to  in  sub- 
paragraph (A)  for  a  fiscal  year  the  report  of  the  Commission's  rec- 
ommendations submitted  under  paragraph  (3)  for  that  fiscal  year. 

******* 
(g)(1)  *  *  * 

*  *  *  *  *  *  * 

(3)(A)  Notwithstanding  section  1861(v)(l),  in  determining  the 
amount  of  the  hospital  capital  payments  (as  defined  in  subpara- 
graph (D)),  the  Secretary  shall  provide  for  a  reduction  by  such  per- 
centage (in  this  section  referred  to  as  the  ''capital  reduction  percent- 
age'^) in  such  payments  as  is  necessary  to  provide  that  the  aggregate 
amount  of  hospital  capital  payments  attributable  to  portions  of  hos- 
pital cost  reporting  periods  occurring  in  fiscal  year  1987,  in  fiscal 
year  1988,  and  in  fiscal  year  1989,  does  not  exceed  110  percent,  120 
percent,  and  130  percent,  respectively,  of  the  aggregate  amount  of 
such  payments  attributable  to  portions  of  hospital  cost  reporting  pe- 
riods occurring  in  fiscal  year  1986,  adjusted  in  accordance  with  sub- 
paragraph (C). 
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(B)  The  Secretary  shall  determine  the  capital  reduction  percentage 
based  upon  the  best  information  available  before  the  beginning  of 
the  fiscal  year  involved  and  interim  and  final  payments  shall  be 
made  on  the  basis  of  such  percentage.  Such  percentage  shall  not  be 
subject  to  change  after  the  date  it  is  promulgated  in  final  form. 

(C)  In  computing  the  hospital  capital  payments  attributable  to 
portions  of  cost  reporting  periods  occurring  in  fiscal  year  1986  in  the 
computing  the  limitation  on  hospital  capital  payments  under  sub- 
paragraph (A)  attributable  to  portions  of  cost  reporting  periods  oc- 
curring in — 

(i)  fiscal  year  1987,  there  shall  be  excluded  25  percent, 

(ii)  fiscal  year  1988,  there  shall  be  excluded  50  percent, 
(Hi)  fiscal  year  1989,  there  shall  be  excluded  75  percent, 

of  the  amount  of  the  hospital  capital  payments  (attributable  to  por- 
tions of  cost  reporting  periods  occurring  in  fiscal  year  1986)  that  are 
attributable  to  a  return  on  equity  capital. 

(D)  In  this  paragraph,  the  term  ''hospital  capital  payments'' 
means  the  payments  that  may  be  made  under  part  A  of  this  title 
with  respect  to  the  allowable  capital-related  costs  (as  defined  by  the 
Secretary)  of  inpatient  hospital  services  for  subsection  (d)  hospitals 
and  subsection  (d)  Puerto  Rico  hospitals. 

(h)  Payments  for  Direct  Graduate  Medical  Education 
Costs  — 

(1)  *  *  * 

******* 

(4)  Determination  of  full-time-equivalent  residents .— 
(A)  *  *  * 

******* 

(E)  Foreign  medical  graduates  required  to  pass 
fmgems  examination.— 
(i)  *  *  * 

(ii)  Transition  for  current  fmgs. — On  or  after  July 
1,  1986,  but  before  July  1,  1987,  in  the  case  of  a  foreign 
medical  graduate  who — 

(I)  has  served  as  a  resident  before  July  1,  1986, 
and  is  serving  as  a  resident  after  that  date,  but 
(II)  has  not  passed  the  FMGEMS  examination  or  a 
previous  examination  of  the  Educational  Commis- 
sion for  Foreign  Medical  Graduates  before  July  1, 
1986. 

the  individual  shall  be  counted  as  a  resident  at  a  rate 
equal  to  one-half  of  the  rate  at  which  the  individual 
would  otherwise  be  counted. 
******* 

PAYMENT  TO  SKILLED  NURSING  FACILITIES  FOR  ROUTINE  SERVICES 

COSTS 

Sec.  1888.  (a)  *  *  * 

******* 

(d)(1)  Any  skilled  nursing  facility  may  choose  to  be  paid  under 
this  subsection  on  the  basis  of  a  prospective  payment  for  all  rou- 
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tine  service  costs  (and  capital-related  costs)  of  extended  care  serv- 
ices provided  in  a  [fiscal  year]  cost  reporting  period  if  such  facility 
had,  in  the  preceding  [fiscal  year]  cost  reporting  period,  fewer 
than  1,500  patient  days  with  respect  to  which  payments  were  made 
under  this  title.  Such  prospective  payment  shall  be  in  lieu  of  pay- 
ments which  would  otherwise  be  made  for  routine  service  costs 
pursuant  to  section  1861(v)  and  subsections  (a)  through  (c)  of  this 
section  and  capital-related  costs  pursuant  to  section  1861(v).  This 
subsection  shall  not  apply  to  a  facility  for  any  [fiscal  year]  cost 
reporting  period,  immediately  following  a  [fiscal  year]  cost  report- 
ing period,  in  which  such  facility  had  1,500  or  more  patient  days 
with  respect  to  which  payments  were  made  under  this  title,  with- 
out regard  to  whether  payments  were  made  under  this  subsection 
during  such  preceding  [fiscal  year]  cost  reporting  period,. 

******* 

(4)  The  Secreary  shall  establish  the  prospective  payment 
amounts  for  [each  fiscal  year]  cost  reporting  periods  begining  in  a 
fiscal  year  at  least  90  days  prior  to  the  beginning  of  such  fiscal 
year,  on  the  basis  of  the  most  recent  date  available  for  a  12-month 
period.  A  skilled  nursing  facility  must  notify  the  Secretary  of  its 
intention  to  be  paid  pursuant  to  this  subsection  for  a  [fiscal  year 
within  60  days  after  the  Secretary  establishes  the  final  prospective 
payment  amounts  for  such  fiscal  year]  cost  reporting  period  no 
later  than  30  days  before  the  beginning  of  that  period. 

r        *  ,  ****** 

Consolidated  Omnibus  Budget  Reconciuation  Act  of  1985 

TITLE  IX— MEDICARE,  MEDICAID,  AND  MATERNAL  AND 
CHILD  HEALTH  PROGRAMS 

•         *  *  *  *  *  *  * 

Subtitle  A— Medicare 

Part  1 — Provisions  Relating  to  Part  A  of  Medicare 
******* 

Subpart  B — Miscellaneous  Provisions 
******* 

SEC.  9126.  ACCESS  TO  SKILLED  NURSING  FACILITIES. 

(a)    *  *  * 

[(c)  Reinstatement  of  Waiver  of  Liabiuty  Presumption.— The 
Secretary  of  Health  and  Human  Services  shall,  for  purposes  of  de- 
termining whether  payments  to  a  skilled  nursing  facility  should  be 
denied  pursuant  to  section  1862(a)(1)(A)  of  the  Social  Security  Act, 
apply  the  same  presumption  of  compliance  (5  percent)  as  in  effect 
under  regulations  as  of  July  1,  1985.  Such  presumption  shall  apply 
for  the  30-month  period  beginning  with  the  first  month  beginning 
after  the  date  of  the  enactment  of  this  Act.] 
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(d)  Effective  Dates. — (1)  The  amendment  made  by  subsection  (a) 
shall  apply  to  [fiscal  years]  cost  reporting  periods  beginning  on  or 
after  October  1,  1986. 

«  *  *  *  *  *  « 

SEC.  9127.  ADDITIONAL  MEMBERS  OF  PROSPECTIVE  PAYMENT  ASSESS- 
MENT COMMISSION. 

(a)  *  *  * 

(b)  Appointments. — The  Director  of  the  Congressional  Office  of 
Technology  Assessment  shall  appoint  the  two  additional  members 
of  the  Prospective  Payment  Assessment  Commission,  as  required 
by  the  amendment  made  by  subsection  (a),  no  later  than  60  days 
after  the  date  of  the  enactment  of  this  Act,  for  terms  of  three 
years,  except  that  the  Director  may  provide  intitially  for  such  terms 
as  will  insure  that  (on  a  continuing  basis)  the  terms  of  no  more 
than  eight  members  will  expire  in  any  one  year. 

*♦***♦♦ 

Part  2 — Provisions  Relating  to  Parts  A  and  B  of  Medicare 

Subpart  A — Pa5nnent-Related  Provisions 
******* 

SEC.  9202.  PAYMENTS  TO  HOSPITALS  FOR  DIRECT  COSTS  OF  MEDICAL 
EDUCATION. 

(a)  *  *  * 

*♦♦♦*♦♦ 

(j)  Special  Treatment  of  States  Formerly  Under  Waiver.— In 
the  case  of  a  hospital  in  a  State  that  has  had  a  waiver  approved 
under  section  1886(c)  of  the  Social  Security  Act  or  section  402  of  the 
Social  Security  Amendents  of  1967,  for  cost  reporting  periods  begin- 
ning on  or  after  January  1,  1986,  if  the  waiver  is  terminated — 

(1)  the  Secretary  of  Health  and  Human  Services  shall  permit 
the  hospital  to  change  the  method  by  which  it  allocates  admin- 
istrative and  general  costs  to  the  direct  medical  education  cost 
centers  to  the  method  specified  in  the  medicare  cost  report; 

(2)  the  Secretary  may  make  appropriate  adjustments  in  the 
regional  adjusted  DRG  prospective  payment  rate  (for  the 
region  in  which  the  State  is  located),  based  on  the  assumption 
that  all  teaching  hospitals  in  the  State  use  the  medicare  cost 
report;  and 

(3)  the  Secretary  shall  adjust  the  hospital-specific  portion  of 
payment  under  section  1886(d)  of  such  Act  for  any  such  hospi- 
tal that  actually  chooses  to  use  the  medicare  cost  report. 

The  Secretary  shall  implement  this  subsection  based  on  the  best 
available  data. 

******* 

[SEC.  9205.  HOME  HEALTH  WAIVER  OF  LIABILITY. 

[The  Secretary  of  Health  and  Human  Services  shall,  for  pur- 
poses of  determining  whether  pajnnents  to  a  home  health  agency 
should  be  denied  pursuant  to  section  1862(a)(lXA)  of  the  Social  Se- 
curity Act,  apply  a  presumption  of  compliance  (2.5  percent)  in  the 
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same  manner  as  under  the  regulations  in  effect  as  of  July  1,  1985. 
Such  presumption  shall  apply  until  12  months  after  the  date  on 
which  ten  regional  intermediaries  have  commenced  operations  to 
service  home  health  agencies,  as  required  under  section  1816(eX4) 
of  the  Social  Security  Act.] 

Subpart  B — Other  Provisions 

SEC.  9221.  CONTINUATION  OF  "ACCESS:  MEDICARE"  DEMONSTRATION 
PROJECT. 

(a)  Approval  of  Appucation.— The  Secretary  of  Health  and 
Human  Services  shall  approve  any  application  for  a  waiver  of  any 
requirement  of  titles  XVIII  and  XIX  of  the  Social  Security  Act  nec- 
essary to  provide  for  the  continuation,  through  [September  30, 
1986]  July  31,  1987,  of  the  "Access:  Medicare"  demonstration 
project  carried  out  pursuant  to  section  222  of  the  Social  Security 
Amendments  of  1972  and  section  402(a)  of  the  Social  Security 
Amendments  of  1967  by  Monroe  County  Long  Term  Care  Program, 
Inc. 

******* 

Parts  3 — Provisions  Relating  to  Part  B  of  Medicare 
Subpart  A— Payment-Related  Provisions 

SEC.  9301.  MEDICARE  PHYSICIAN  PAYMENT  PROVISIONS. 

(a)  *  *  * 

******* 

(c)  Incentives  for  Participating  Physician  Program.— 
(1)  *  *  * 

*  *  *  *  *  *  * 

(5)  Effective  date.— Section  C1842(b)(7)3  m2(h)(7)  of  the 
Social  Security  Act,  as  added  by  paragraph  (4)  of  this  subsection, 
shall  apply  to  explanations  of  benefits  provided  on  or  after 
such  date  (not  later  than  October  1,  1986)  as  the  Secretary  of 
Health  and  Human  Services  shall  specify. 

******* 


Section  603  of  the  Social  Security  Amendments  of  1983 
reports,  experiments,  and  demonstration  projects 
Sec.  603.  (a)(1)  *  *  * 

(2)(A)  The  Secretary  shall  study  and  report  annually  to  the  Con- 
gress at  the  end  of  each  year  (beginning  with  1984  and  ending  with 
[1987]  1989  on  the  impact  of  the  payment  methodology  under  sec- 
tion 1886(d)  of  the  Social  Security  Act  during  the  previous  year,  on 
classes  of  hospitals,  beneficiaries,  and  other  payors  for  inpatient 
hospital  services,  and  other  providers,  and,  in  particular,  on  the 
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impact  of  computing  DRG  prospective  payment  rates  by  census  di- 
vision, rather  than  exclusively  on  a  national  basis.  Each  such 
report  shall  include  such  recommendations  for  such  changes  in  leg- 
islation as  the  Secretary  deems  appropriate. 

♦  *♦♦♦♦♦ 

(E)  In  each  annual  report  to  Congress  under  subparagraph  (A),  the 
Secretary  shall  include — 

(i)  an  evaluation  of  the  adequacy  of  the  procedures  for  assur- 
ing quality  of  post- hospital  services  furnished  under  title  XVIII 
of  the  Social  Security  Act, 

(ii)  an  assessment  of  problems  that  have  prevented  groups  of 
medicare  beneficiaries  (including  those  eligible  for  medical  as- 
sistance under  title  XIX  of  such  Act)  from  receiving  appropriate 
post-hospital  services  covered  under  such  title,  and 

(Hi)  information  on  reconsiderations  and  appeals  taken  under 
title  XVIII  of  such  Act  with  respect  to  payment  for  post-hospital 
services. 

******* 


Deficit  Reduction  Act  of  1984 

TITLE  II— CIVIL  SERVICE  AND  MILITARY  RETIREMENT 

PROGRAMS 

♦  ♦♦♦♦♦♦ 

Subtitle  A — Medicare  Amendments 

Part  I — Reimbursement  and  Benefit  Changes 

♦  ♦♦♦♦♦* 

PAYMENT  FOR  SERVICES  OF  A  NURSE  ANESTHETIST 

Sec.  2312.  (a)  *  *  * 

*♦♦♦*♦* 

(c)  The  amendments  made  by  subsections  (a)  and  (b)  shall  apply 
to  cost  reporting  periods  beginning  on  or  after  October  1,  1984,  and 
before  October  1,  [1987.3  1988. 

«*«*«*« 

CONTRACTS  FOR  MEDICARE  CLAIMS  PROCESSING 

Sec.  2326.  (a)  During  each  [of  the  fiscal  years  1985  and  1986,] 
fisal  year  (beginning  with  fiscal  year  1985  and  ending  with  fiscal 
year  1989),  the  Secretary  of  Health  and  Human  Services  may  enter 
into  not  more  than  two  agreements  under  section  1816  of  the  Social 
Security  Act,  and  not  more  than  two  contracts  under  section  1842 
of  such  Act,  on  the  basis  of  competitive  bidding,  or  fixed  price, 
without  regard  to  the  nominating  process  under  section  1816(a)  of 
such  Act  during  the  term  of  the  agreement.  Such  procedure  may  be 
used  only  for  the  purpose  of  replacing  an  agency  or  organization  or 
carrier  which  over  a  period  of  time  has  been  in  the  lowest  20th  per- 
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centile  of  agencies  and  organizations  or  carriers  having  agreements 
or  contracts  under  the  respective  section,  as  measured  by  the  Sec- 
retary's cost  and  performance  criteria.  Any  agency  or  organization 
or  carrier  selected  on  the  basis  of  competitive  bidding  or  fixed  price 
must  perform  all  of  the  duties  listed  in  section  1816(aXl)  of  such 
Act,  or  the  duties  listed  in  paragraphs  (1)  through  (4)  of  section 
1842(a)  of  such  Act,  as  the  case  may  be,  and  must  be  a  health  in- 
suring organization  (as  determined  by  the  Secretary), 


Internal  Revenue  Code  of  1954 

*         ♦         *         *  ♦ 

CHAPTER  1— NORMAL  TAXES  AND  SURTAXES 

*  *  *  *  *  *  * 

Subchapter  B — Computation  of  Taxable  Income 

*  *  «  ♦  ♦  ♦  ♦ 

PART  VI— ITEMIZED  DEDUCTIONS  FOR  INDIVIDUALS  AND 

CORPORATIONS 

4t  *  *  *  *  *  * 

SEC.  162.  TRADE  OR  BUSINESS  EXPENSES. 

(a)  In  General.—*  *  * 

(k)  Continuation  coverage  Requirements  of  Group  Health 
Plans.— 

(1)  In  general. — For  purposes  of  subsection  (i)(2)  and  section 
106(b)(1),  a  group  health  plan  meets  the  requirements  of  this 
subsection  only  if  each  qualified  beneficiary  who  would  lose 
coverage  under  the  plan  as  a  result  of  a  qualifying  event  is  en- 
titled to  elect,  within  the  election  period,  continuation  coverage 
under  the  plan. 

(2)  Continuation  coverage. — For  purpsoes  of  paragraph  (1), 
the  term  "continuation  coverage"  means  coverage  under  the 
plan  which  meets  the  following  requirements: 

(A)  Type  of  benefit  coverage. — The  coverage  must  con- 
sist of  coverage  which,  as  of  the  time  the  coverage  is  being 
provided,  is  identical  to  the  coverage  provided  under  the 
plan  to  similarly  situated  beneficiaries  under  the  plan 
with  respect  to  whom  a  qualifying  even  has  not  occurred. 
If  coverage  is  modified  under  the  plan  for  similarly  situat- 
ed beneficiaries,  such  coverage  shall  also  be  modified  in  the 
same  manner  for  all  qualified  beneficiaries  covered  under 
the  plan. 

(B)  Period  of  coverage. — The  coverage  must  extend  for 
at  least  the  period  beginning  on  the  date  of  the  qualifjdng 
event  and  ending  not  earlier  than  the  earliest  of  the  fol- 
lowing: 
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(i)  Maximum  period. — In  the  case  of— 

(I)  a  qualifying  event  described  in  paragraph 
(3)(B)  (relating  to  terminations  and  reduced 
hours),  the  date  which  is  18  months  after  the  date 
of  the  qualifying  even,  [and] 

(II)  a  qualifying  event  described  in  paragraph 
(3)(F)  (relating  to  bankruptcy  proceedings),  the  date 
of  the  death  of  the  covered  employee  or  qualified 
beneficiary  (described  in  paragraph  (7)(B)(iiiXIII)), 
or  in  the  case  of  the  surviving  spouse  or  dependent 
children  of  the  covered  employee,  36  months  after 
the  date  of  the  death  of  the  covered  employee,  and 

[(II)]  (III)  any  qualifjdng  event  not  described  in  sub- 
clause [(I)]  (I)  or  (II),  the  date  which  is  36  months  after 
the  date  of  the  qualifying  even  [.];  except  that  in  the  case 
of  a  qualified  beneficiary  with  respect  to  whom  more  than 
one  qualifying  event  occurs,  the  date  may  be  extended 
under  this  clause  but  in  no  case  may  the  coverage  period 
with  respect  to  such  events  (other  than  the  period  applica- 
ble to  a  qualifying  event  described  in  paragraph  (3)(F)) 
exceed  a  36-month  period  for  such  qualified  beneficiary. 

(ii)  End  of  plan.— The  date  on  which  the  employer 
ceases  to  provide  any  group  health,  plan  to  any  em- 
ployee. 

(iii)  Failure  to  pay  premium.— The  date  on  which 
coverage  ceases  under  the  plan  by  reason  of  a  failure 
to  make  timely  pa3anent  of  any  premium  required 
under  the  plan  with  respect  to  the  qualified  benefici- 
ary. Payment  shall  be  considered  to  be  timely  if  made 
within  30  days  of  the  date  due  or  within  such  longer 
period  as  applies  to  or  under  the  plan. 

(iv)  Reemployment  or  medicare  eugibiuty. — The 
date  on  which  the  qualified  beneficiary  first  becomes, 
after  the  date  of  the  election — 

(I)  a  covered  employee  under  any  other  group 
health  plan,  or 

(II)  in  the  case  of  a  qualified  beneficiary  other 
than  a  qualified  beneficiary  described  in  para- 
graph (7)(B)(iii),  entitled  to  benefits  under  title 
XVIII  of  the  the  Social  Security  Act. 

(3)  QuAUFYiNG  EVENT. — For  purposes  of  this  subsection,  the 
term  "qualifying  event"  means,  with  respect  to  any  covered 
employee,  any  of  the  following  events  which,  but  for  the  con- 
tinuation coverage  required  under  this  subsection,  would  result 
in  the  loss  of  coverage  of  a  qualified  beneficiary: 

(A)  The  death  of  the  covered  employee. 

(B)  The  termination  (other  than  by  reason  of  such  em- 
ployee's gross  misconduct),  or  reduction  of  hours,  of  the 
covered  employee's  emplo5nnent. 

(C)  The  divorce  or  legal  separation  of  the  covered  em- 
ployee from  the  employee's  spouse. 
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(D)  The  covered  employee  becoming  entitled  to  benefits 
under  title  XVIII  of  the  the  Social  Security  Act. 

(E)  A  dependent  child  ceasing  to  be  a  dependent  child 
under  the  generally  applicable  requirements  of  the  plan. 

(F)  A  proceeding  in  a  case  under  title  11,  United  States 
Code,  commencing  on  or  after  July  1,  1986,  with  respect  to 
the  employer  from  whose  employment  the  covered  employee 
retired  at  any  time. 

In  the  case  of  an  event  described  in  subparagraph  (F),  a  loss  of 
coverage  includes  a  substantial  elimination  of  coverage  with  re- 
spect to  a  qualified  beneficiary  described  in  paragraph  (7XB)(iii) 
within  one  year  before  or  after  the  date  of  commencement  of  the 
proceeding. 

*  *  *  *  *  ♦  * 

(5)  Election. — For  purposes  of  this  subsection — 

(A)  Election  period. — The  term  "election  period"  means 
the  period  which — 

(i)  begins  not  later  than  the  date  on  which  coverage 
terminates  under  the  plan  by  reason  of  a  qualifying 
event. 

(ii)  is  of  at  least  60  days'  duration,  and 

(iii)  ends  not  earlier  than  60  days  after  the  later  of— 

(I)  the  date  described  in  clause  (i),  or 

(II)  in  the  case  of  any  qualified  beneficiary  who 
receives  notice  under  paragraph  (6((D),  the  date  of 
such  notice. 

(B)  Effect  of  election  on  other  beneficiaries. — Except 
as  otherwise  specified  in  an  election,  any  election  by  a 
qualified  beneficiary  described  in  clause  (i)(I)  or  (ii)  of  para- 
graph (7)(B)  shall  be  deemed  to  include  an  election  of  con- 
tinuation coverage  on  behalf  of  any  other  qualified  benefi- 
ciary who  would  lose  coverage  under  the  plan  by  reason  of 
the  qualifjdng  event. 

(c)  Right  to  individual  ELECTiON.-^Notwithstanding 
subparagraph  (B),  each  qualified  beneficiary  is  entitled  to 
make  a  separate  election  with  respect  to  continuation  cover- 
age for  that  beneficiary  and,  if  there  is  a  choice  of  type  of 
coverage  under  the  plan,  to  make  a  separate  selection 
among  such  types  of  coverage. 

(6)  Notice  requirements. — In  accordance  with  regulations 
prescribed  by  the  Secretary— 

(A)  the  group  health  plan  shall  provide,  at  the  time  of 
commencement  of  coverage  under  the  plan,  written  notice 
to  each  covered  employee  and  spouse  of  the  employee  (if 
any)  of  the  rights  provided  under  this  subsection. 

(B)  the  employer  of  an  employee  under  a  plan  must 
notify  the  plan  administrator  of  a  qualifying  event  de- 
scribed in  subparagraph  (A),  (B),  or  (D)  of  paragraph  (3) 
with  respect  to  such  employee  within  30  days  of  the  date 
of  qualifying  event. 
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(C)  each  covered  employee  or  qualified  beneficiary  is  re- 
sponsible for  notifying  the  plan  administrator  of  the  occur- 
rence of  any  qualifying  event  described  in  subparagraph 
(C)  of  (E)  of  paragraph  (3)  within  60  days  of  the  date  of  the 
qualifying  event  and 

(7)  Definitions. — For  purposes  of  this  subsection — 

(A)  Covered  employee. — The  term  "covered  employee" 
means  an  individual  who  is  (or  was)  provided  coverage 
under  a  group  health  plan  by  virtue  of  the  individual's  em- 
plo)nnent  or  previous  employment  with  an  employer. 

(B)  QuAUFiED  Beneficiary— 

(i)  *  *  * 

♦  **♦♦** 

(Hi)  Special  Rule  for  retirees  and  wwoMS—In 
the  case  of  a  qualifiying  event  described  in  paragraph 
(3XF),  the  term  '^qualified  beneficiary*^  includes  a  cov- 
ered employee  who  had  retired  on  or  before  the  date  of 
substantial  elimination  of  coverage  and  any  other  indi- 
vidual who,  on  the  day  before  such  qualifying  event,  is  a 
beneficiary  under  the  plan— 

(I)  as  the  spouse  of  the  covered  employee, 

(II)  as  the  dependent  child  of  the  employee,  or 

(III)  as  the  surviving  spouse  of  the  covered  em- 
ployee. 

******* 

Subtitle  C— Employment  Taxes  and  Collection  of 
Income  Tax  at  Source 

******* 

CHAPTER  21— FEDERAL  INSURANCE  CONTRIBUTIONS  ACT 
******* 

Subchapter  C — General  Provisions 
******* 

SEC.  3121.  DEFINITIONS. 

(a)  *  *  * 

******* 

(u)  Application  of  Hospital  Insurance  Tax  to  Federal,  State, 
AND  Local  Employment. — 

(1)  Federal  employment. — For  purposes  of  the  taxes  im- 
posed by  sections  3101(b)  and  3111(b)  subsection  (b)  shall  be  ap- 
plied without  regard  to  paragraph  (5)  thereof. 

(2)  State  and  local  employment. — For  purposes  of  the  taxes 
imposed  by  sections  3101(b)  and  3111(b) — 

(A)  In  general.— Except  as  provided  in  subparagraphs 
(B)  and  (C),  subsection  (b)  shall  be  applied  without  regard 
to  paragraph  (7)  thereof. 


524 


(B)  Exception  for  certain  services. — Service  shall  not 
be  treated  as  employment  by  reason  of  subparagraph  (A) 
if— 

(i)  the  services  is  included  under  an  agreement 
under  section  218  of  the  Social  Security  Act,  or 

(ii)  the  service  is  performed — 

(I)  by  an  individual  who  is  employed  by  a  State 
or  political  subdivision  thereof  to  relieve  him  from 
unemployment, 

(II)  in  a  hospital,  home,  or  other  institution  by  a 
patient  or  inmate  thereof  as  an  employee  of  a 
State  or  political  subdivision  thereof  or  of  the  Dis- 
trict of  Columbia, 

(III)  by  an  individual,  as  an  employee  of  a  State 
or  political  subdivision  thereof  or  of  the  District  of 
Columbia,  serving  on  a  temporary  basis  in  case  of 
fire,  storm,  snow,  earthquake,  flood  or  other  simi- 
lar emergency,  [or J 

(IV)  by  an  individual  as  an  employee  included 
under  section  5351(2)  of  title  5,  United  States  Code 
(relating  to  certain  interns,  student  nurses,  and 
other  student  employees  of  hospitals  of  the  Dis- 
trict of  Columbia  Government),  other  than  as  a 
medical  or  dental  intern  or  a  medical  or  dental 
resident  in  training  [.J,  or 

(V)  by  an  election  official  or  election  worker  if 
the  remuneration  paid  in  a  calendar  year  for  such 
service  is  less  than  $100. 

♦        '■'  *  *  ♦  ♦  *  ♦ 

Subtitle  D — Miscellaneious  Excise  Taxes 

Chapter  31.  Retail  excise  taxes. 

Chapter  32.  Manufacturers  excise  taxes. 

Chapter  33.  Facilities  and  services. 

Chapter  34.  Policies  issued  by  foreign  insurers. 

Chapter  35.  Taxes  on  wagering. 

Chapter  36.  Certain  other  exicise  taxes. 

Chapter  37.  Sugar. 

Chapter  39.  Registration-required  obligations. 

Chapter  40.  Greneral  provisions  relating  to  occupational  taxes. 

[Chapter  41.  Public  charities.  J 

Chapter  41.  Public  charities;  large  employers  not  members  of  qualified  State  health 

insurance  pools  ". 
Chapter  42.  Private  foundations,  black  lung  benefit  trusts. 
Chapter  43.  Qualified  pension,  etc.,  plans. 
Chapter  44,  Real  estate  investment  trusts. 
Chapter  45.  Windfall  profit  tax  on  domestic  crude  oil. 

«  *  *  «  «  *  « 

CHAPTER  41— PUBLIC  CHARITIES 

CHAPTER  J^l— PUBLIC  CHARITIES;  LARGE  EMPLOYERS  NOT  MEMBERS  OF 
QUALIFIED  STATE  HEALTH  INSURANCE  POOLS 

Subchapter  A.  Public  charities. 

Subchapter  B.  Large  employers  not  members  of  qualified  State  health  insurance  pools. 
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Subchapter  A— Public  Charities 
******* 

Subchapter  B^-Large  Employers  Not  Members  of  Qualified  State 
Health  Insurance  Pools 

Sec.  ^912.  Tax  on  wages  of  large  employers  not  members  of  qualified  State  health 
insurance  pools. 

SEC.  4912.  TAX  ON  WAGES  OF  LARGE  EMPLOYERS  NOT  MEMBERS  OF  QUALI- 
FIED STATE  HEALTH  INSURANCE  POOLS 

(a)  Tax  Imposed. — In  the  case  of  a  large  employer  which — 

(1)  employs  any  individual  to  perform  services  in  a  State  that 
has  established  a  qualified  health  insurance  pool,  and 

(2)  is  not  a  participating  member  of  that  pool  in  a  taxable 
year  at  anytime  at  which  such  services  are  performed, 

there  is  hereby  imposed  a  tax  equal  to  5  percent  of  the  wages  paid 
by  the  employer  during  the  taxable  year  for  services  performed  in 
the  State  by  its  employees. 

(b)  Large  Employer. — For  purposes  of  this  section — 

(1)  In  GENERAL. — Exccpt  US  provided  in  paragraph  (2),  the 
term  ''large  employer''  means  an  employer  who,  on  each  of  some 
20  days  during  the  taxable  year  or  the  preceding  taxable  year, 
each  day  being  in  a  different  calendar  week,  employed  for  some 
portion  of  the  day  (whehrer  or  not  at  the  same  moment  of  time) 
20  or  more  individuals. 

(2)  Exception  for  governmental  units. — The  term  ''large 
employer*'  shall  not  include  the  United  States,  any  State  or  po- 
litical subdivision  thereof,  or  any  possession  of  the  United 
States  or  any  agency  or  instrumentality  of  any  of  the  foregoing 
(including  the  United  States  Postal  Service  arid  Postal  Rate 
Commission);  except  that  such  term  shall  include  any  nonappro- 
priated fund  instrumentality  of  the  United  States. 

(c)  Qualified  Health  Insurance  Pool. — For  purposes  of  this  sec- 
tion, the  term  "qualified  health  insurance  pool"  means  any  organi- 
zation which — 

(1)  is  a  nonprofit  corporation  established  pursuant  to  and  reg- 
ulated by  State  law; 

(2)  permits  any  large  employer  doing  business  in  the  State  to 
be  a  participating  members; 

(3)  makes  available  (without  regard  to  health  conditions)  to 
all  residents  of  the  State,  who  are  not  eligible  for  benefits  under 
part  A  of  title  XVIII  of  the  Social  Security  Act,  levels  of  health 
insurance  typical  of  the  levels  of  coverage  provided  through 
large  employer  groups,  except  that — 

(A)  any  such  level  of  insurance  must  limit  the  amount  of 
the  annual  out-of-pocket  expenses  for  covered  services  under 
individual  coverage  to  $1,500  and  under  family  coverage  to 
$3,000, 

(B)  any  such  level  of  insurance  may  not  establish  a  life- 
time benefit  limit  for  any  individual  of  less  than  $500,000, 

(C)  subject  to  subparagraph  (A),  such  insurance  may  pro- 
vide for  a  choice  of  deductibles  (in  addition  to  the  deducti- 
bles typical  of  levels  of  coverage  provided  through  large  em- 
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ployer  groups),  but  not  to  exceed  $1,000  for  each  covered  in- 
dividual, 

(D)  such  insurance  may  deny  coverage  for  covered  services 
for  preexisting  conditions  for  a  period  not  to  exceed  6 
months,  and 

(E)  such  insurance  must  include  as  covered  services  the 
purchase  and  repair  of  medically  necessary  durable  medical 
equipment; 

(i)  charges  a  pool  premium  rate  expected  to  be  self-supporting 
based  upon  a  reasonable  actuarial  determination  of  anticipated 
experience  and  expected  expenses,  such  pool  premium  rate  in  no 
event  to  exceed  150  percent  of  average  premium  rates  for  indi- 
vidual standard  risks  in  the  State  for  comparable  coverage;  and 

(5)  assesses  losses  of  the  pool  equitably  among  all  participat- 
ing members. 

Nothing  in  this  subsection  shall  be  construed  as  preventing  a  State 
or  other  entity  from  providing  for  payment  of  part  or  all  of  the  pre- 
mium of  an  enrollee  and  from  varying  the  amount  of  such  payment 
based  on  the  enrollee 's  income  or  other  basis. 

(d)  Other  Definitions. — 

(1)  Use  of  futa  definitions. — For  purposes  of  this  section, 
the  terms  "wages**,  "employee'*,  and  "employer"  have  the  mean- 
ings given  such  terms  in  subsections  (a),  (c),  and  (d),  respectively, 
of  section  3^01. 

(2)  State.— The  term  "State"  includes  the  District  of  Colum- 
bia and  the  Commonwealth  of  Puerto  Rico. 

(e)  Cross  Reference. — 

(1)  For  provision  denying  deduction  for  tax  imposed  by  this 
section,  see  section  275(a)(6). 

(2)  For  provisions  making  deficiency  procedures  applicable  to 
tax  imposed  by  this  section,  see  section  6211  et  seq. 

Subtitle  F — Procedure  and  Administration 

*  *         *         ♦         *         *  * 

CHAPTER  61— INFORMATION  AND  RETURNS 

*  «  «  Kt  «  «  * 

Subchapter  B — Miscellaneous  Provisions 
******* 

SEC.  6104.  PUBLICITY  OF  INFORMATION  REQUIRED  FROM  CERTAIN 
EXEMPT  ORGANIZATIONS  AND  CERTAIN  TRUSTS. 

(a)  Inspection  of  Appucations  for  Tax  Exemption. — 
»♦*♦»♦♦ 

(C)  PUBUCATION  TO  StATE  OFFICIALS.— 

(1)  General  rule. — In  the  case  of  any  organization  which  is 
described  in  section  501(c)(3)  and  exempt  from  taxation  under 
section  501(a),  or  has  applied  under  section  508(a)  for  recogni- 
tion as  an  organization  described  in  section  501(cX3),  the  Secre- 
tary at  such  times  and  in  such  manner  as  he  may  by  regula- 
tions prescribe  shall — 
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(A)  notify  the  appropriate  State  officer  of  a  refusal  to 
recognize  such  organization  as  an  organization  described 
in  section  501(c)(3),  or  of  the  operation  of  such  organization 
in  a  manner  which  does  not  meet,  or  no  longer  meets,  the 
requirements  of  its  exemption, 

(B)  notify  the  appropriate  State  officer  of  the  mailing  of 
a  notice  of  deficiency  of  tax  imposed  under  section  507  [or 
chapter  41  or  42  J ,  subchapter  A  of  chapter  41  or  chapter 
42,  and 

(C)  at  the  request  of  such  appropriate  State  officer,  make 
avaialble  for  inspection  and  cop)dng  such  returns,  filed 
statements,  records,  and  other  information,  relating  to  a 
determination  under  subparagraph  (A)  or  (B)  as  are  rele- 
vant to  any  determination  under  State  law. 

(2)  Appropriate  state  officer.— For  purposes  of  this  subsec- 
tion, the  term  "appropriate  State  officer"  means  the  State  at- 
torney general.  State  tax  officer,  or  any  State  official  charged 
with  overseeing  organizations  of  the  type  described  in  section 
501(c0(3). 

******* 


Section  114  of  the  Tax  Equity  and  Fiscal  Responsibility  Act  of 

1982 

PAYMENTS  TO  HEALTH  MAINTENANCE  ORGANIZATIONS  AND 
COMPETITIVE  MEDICAL  PLANS 

Sec.  114.  (a)  *  *  * 

*  *  *  *  *  *  .  * 

(0(1)  *  •  ♦ 

(2)(A)'  *  * 

***♦♦«* 

(E)  The  preceding  provisions  of  this  paragraph  shall  not  to  apply 
to  payments  made  for  current,  nonrisk  medicare  enrollees  for 
months  beginning  with  April  1987. 

******* 


TITLE  II— FEDERAL  OLD-AGE,  SURVIVORS,  AND  DISABILITY 
INSURANCE  BENEFITS 

******* 

EVIDENCE,  PROCEDURE,  AND  CERTIFICATION  FOR  PAYMENT 

Sec.  205.  (a)  *  *  * 

******* 

(c)(1)  For  the  purposes  of  this  subsection — 
(A) *  *  * 
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(D)  The  term  "period"  when  used  with  respect  to  self-employ- 
ment  income  means  a  taxable  year  and  when  used  with  re- 
spect to  wages  means — 

(i)  a  quarter  if  wages  were  reported  or  should  have  been 
reported  on  a  quarterly  basis  on  tax  returns  filed  with  the 
Secretary  of  the  Treasury  or  his  delegate  under  section 
6011  of  the  Internal  Revenue  Code  of  1954  or  regulations 
thereunder  (or  on  reports  filed  by  a  State  under  section 
218(e)  (as  in  effect  prior  to  December  Sly  1986)  or  regula- 
tions thereunder), 
(5)  After  the  expiration  of  the  time  limitation  following  any  year 
in  which  wages  were  paid  or  alleged  to  have  been  paid  to,  or  self- 
employment  income  was  derived  or  alleged  to  have  been  derived 
by,  an  individual,  the  Secretary  may  change  or  delete  any  entry 
with  respect  to  wages  or  self-employment  income  in  his  records  of 
such  year  for  such  individual  or  include  in  his  records  of  such  year 
for  such  individual  any  omitted  item  of  wages  or  self-employment 
income  but  only — 
(A)  *  *  * 

******* 

(F)  to  conform  his  records  to  — 
(i)  *  *  * 

*  *  *  *  *  *  * 

(iii)  assessments  of  amounts  due  under  an  agreement 
pursuant  to  section  218  (as  in  effect  prior  to  December  31, 
1986),  if  such  assessments  are  made  within  the  period  spec- 
ified in  subsection  (q)  of  such  section  (as  so  in  effect),  or  al- 
lowances of  credits  or  refunds  of  overpayments  by  a  State 
under  an  agreement  pursuant  to  such  section; 

*  *  *  *  *  *  * 

COMPUTATION  OF  PRIMARY  INSURANCE  AMOUNT 

Sec.  215.  For  the  purposes  of  this  title — 
(a)  *  *  * 

******* 

Cost-of-Living  Increases  in  Benefits 

(i)(l)  For  purposes  of  this  subsection — 

(A)  *  *  * 

(B)  the  term  "cost-of-living  computation  quarter"  means  a 
base  quarter,  as  defined  in  subparagraph  (A)(i),  with  respect  to 
which  the  applicable  increase  percentage  is  [3  percent  or 
more;]  greater  than  zero;  except  that  there  shall  be  no  cost-of- 
living  computation  quarter  in  any  calendar  year  if  in  the  year 
prior  to  such  year  a  law  has  been  enacted  providing  a  general 
benefit  increase  under  this  title  or  if  in  such  prior  year  such  a 
general  benefit  increase  becomes  effective; 
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(2)(A)  *  *  * 

**»♦*♦♦ 

[(c)(i)  Whenever  the  level  of  the  Consumer  Price  Index  as  pub- 
lished for  any  month  exceeds  by  2.5  percent  or  more  the  level  of 
such  index  for  the  most  recent  base  quarter  (as  defined  in  para- 
graph (l)(A)(ii))  or,  if  later,  the  most  recent  cost-of-living  computa- 
tion quarter,  the  Secretary  shall  (within  5  days  after  such  publica- 
tion) report  the  amount  of  such  excess  to  the  House  Committee  on 
Ways  and  Means  and  the  Senate  Committee  on  Finance.] 

[(ii)]  (i)  Whenever  the  Secretary  determines  that  a  base  quarter 
in  a  calendar  year  is  also  a  cost-of-living  computation  quarter,  he 
shall  notify  the  House  Committee  on  Ways  and  Means  and  the 
Senate  Committee  on  Finance  of  such  determination  within  30 
days  after  the  close  of  such  quarter,  indicating  the  amount  of  the 
benefit  increase  to  be  provided,  his  estimate  of  the  extent  to  which 
the  cost  of  such  increase  would  be  met  by  an  increase  in  the  contri- 
bution and  benefit  base  under  section  230  and  the  estimated 
amount  of  the  increase  in  such  base,  the  actuarial  estimates  of  the 
effect  of  such  increase,  and  the  actuarial  assumptions  and  method- 
ology used  in  preparing  such  estimates. 

[(iii)]  (ii)  The  Secretary  shall  determine  and  promulgate  the 
OASDI  fund  ratio  for  the  current  calendar  year  and  the  SSA  wage 
index  for  the  preceding  calendar  year  before  November  1  of  the 
current  calendar  year,  based  upon  the  most  recent  data  then  avail- 
able, and  shall  include  a  statement  of  such  fund  ratio  and  wage 
index  (and  of  the  effect  such  ratio  and  the  level  of  such  index  may 
have  upon  benefit  increases  under  this  subsection)  in  any  notifica- 
tion made  under  clause  [(ii)]  (i)  and  any  determination  published 
under  subparagraph  (D). 

*  *  *  *  ♦  *  ♦ 

(4)  This  subsection  as  in  effect  in  December  1978,  and  as  amend- 
ed by  sections  111(a)(6),  111(b)(2),  and  112  of  the  Social  Security 
Amendments  of  1983  and  by  section  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1986,  shall  continue  to  apply  to  subsections  (a) 
and  (d),  as  then  in  effect,  for  purposes  of  computing  the  primary 
insurance  amount  of  an  individual  to  whom  subsection  (a),  as  in 
effect  after  December  1978,  does  not  apply  (including  an  individual 
to  whom  subsection  (a)  does  not  apply  in  any  year  by  reason  of 
paragraph  (4)(B)  of  that  subsection  (but  the  application  of  this  sub- 
section in  such  cases  shall  be  modified  by  the  application  of  subdi- 
vision (I)  in  the  last  sentence  of  paragraph  (4)  of  that  subsection)), 
except  that  for  this  purpose,  in  applying  paragraphs  (2)(A)(ii), 
(2)(D)(iv),  and  (2)(D)(v)  of  this  subsection  as  in  effect  in  December 
1978,  the  phrase  "increased  to  the  next  higher  multiple  of  $0.10" 
shall  be  deemed  to  read  "decreased  to  the  next  lower  multiple  of 
$0.10".  For  purposes  of  computing  primary  insurance  amounts  and 
maximum  family  benefits  (other  than  primary  insurance  amounts 
and  maximum  family  benefits  for  individuals  to  whom  such  para- 
graph (4)(B)  applies),  the  Secretary  shall  revise  the  table  of  benefits 
contained  in  subsection  (a),  as  in  effect  in  December  1978,  in  ac- 
cordance with  the  requirements  of  paragraph  (2XD)  of  this  subsec- 
tion as  then  in  effect,  except  that  the  requirement  in  such  para- 
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graph  (2XD)  that  the  Secretary  publish  such  revision  of  the  table  of 
benefits  in  the  Federal  Register  shall  not  apply. 
(5)(A)  If- 

(i)  with  respect  to  any  calendar  year  the  "applicable  increase 
percentage"  was  determined  under  clause  (ii)  of  paragraph 
(1)(C)  rather  than  under  clause  (i)  of  such  paragraph,  and  the 
increase  becoming  effective  under  paragraph  (2)  in  such  year 
was  accordingly  determined  on  the  basis  of  the  wage  increase 
percentage  rather  than  the  CPI  increase  percentage  (or  there 
was  no  such  increase  becoming  effective  under  parsigraph  (2)  in 
that  year  because  [the  wage  increase  percentage  was  less  than 
3  percent!  there  was  no  wage  increase  percentage  greater  than 
zero\  and 

*  *  *  *  «  *  * 

[Section  215  of  the  Social  Security  Act,  as  in  effect  December  1978] 
Computation  of  Primary  Insurance  Amount 

Sec.  215.  For  the  purposes  of  this  title — 
(a)  *  ♦  ♦ 

Cost-of-Living  Increases  in  Benefits 

(i)(l)  For  purposes  of  this  subsection — 

(A)  *  *  * 

(B)  the  term  "cost-of-living  computation  quarter"  means  a 
base  quarter,  as  defined  in  subparagraph  (A)(i),  in  which  the 
Consumer  Price  Index  prepared  by  the  Department  of  Labor 
exceeds  n,  by  not  less  than  3  per  centum,]  such  Index  in  the 
later  of  (i)  the  last  prior  cost-of-living  computation  quarter 
which  was  established  under  this  subparagraph,  or  (ii)  the 
most  recent  calendar  quarter  in  which  occurred  the  effective 
month  of  a  general  benefit  increase  under  this  title;  except 
that  there  shall  be  no  cost-of-living  computation  quarter  in  any 
calendar  year  if  in  the  year  prior  to  such  year  a  law  has  been 
enacted  providing  a  general  benefit  increase  under  this  title  or 
if  in  such  prior  year  such  a  general  benefit  increase  becomes 
effective; 

(C)  [(i)  Whenever  the  level  of  the  Consumer  Price  Index  as  pub- 
lished for  any  month  exceeds  by  2.5  percent  or  more  the  level  of 
such  index  for  the  most  recent  base  quarter  (as  defined  in  para- 
gaph  (1)  (A)  (ii))  or,  if  later,  the  most  recent  cost-of-living  computa- 
tion quarter,  the  Secretary  shall  (within  5  days  after  such  publica- 
tion) report  the  amount  of  such  excess  to  the  House  Committee  on 
Ways  and  Means  and  the  Senate  Committee  on  Finance.  J 

[(ii)l  (V  Whenever  the  Secretary  determines  that  a  base  quarter 
in  a  calendar  year  is  also  a  cost-of-living  computation  quarter,  he 
shall  notify  the  House  Committee  on  Ways  £ind  Means  and  the 
Senate  Committee  on  Finance  of  such  determination  within  30 
days  after  the  close  of  such  quarter,  indicating  the  amount  of  the 
benefit  increase  to  be  provided,  his  estimate  of  the  extent  to  which 
the  cost  of  such  increase  would  be  met  by  an  increase  [in  the  con- 
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tribution  and  benefit  base  under  section  230  and  the  estimated 
amount  of  the  increase  in  such  base],  the  actuarial  estimates  of 
the  effect  of  such  increase,  and  the  actuarial  assumptions  and 
methodology  used  in  preparing  such  estimate. 

[(iii)]  (ii)  The  Secretary  shall  determine  and  promulgate  the 
OASDI  fund  ratio  for  the  current  calendar  year  and  the  SSA  wage 
index  for  the  preceding  calendar  year  before  November  1,  of  the 
current  calendar  year,  based  upon  the  most  recent  data  then  avail- 
able, and  shall  include  a  statement  of  such  fund  ratio  and  wage 
index  (and  of  the  effect  such  ratio  and  the  level  of  such  index  may 
have  upon  benefit  increases  under  this  subsection)  in  any  notifica- 
tion made  under  clause  (ii)  and  any  determination  published  under 
subparagraph  (D). 

*  *  *  «  «  «  * 

VOLUNTARY  AGREEMENTS  FOR  COVERAGE  OF  STATE  AND  LOCAL 

EMPLOYEES 

Purpose  of  Agreement 

Sec.  218.  (a)  *  *  * 

*  *  «  *  *  ♦  * 

Positions  Covered  By  Retirement  Systems 
(d)(1)  *  *  * 

*♦♦♦♦♦* 

(6)(A)  If  a  retirement  system  covers  positions  of  employees  of  the 
State  and  positions  of  employees  of  one  or  more  political  subdivi- 
sions of  the  State,  or  covers  positions  of  employees  of  two  or  more 
political  subdivisions  of  the  State,  then,  for  purposes  of  the  preced- 
ing paragraphs  of  this  subsection,  there  shall,  if  the  State  so  de- 
sires, be  deemed  to  be  a  separate  retirement  system  with  respect  to 
any  one  or  more  of  the  political  subdivisions  concerned  and,  where 
the  retirement  system  covers  positions  of  employees  of  the  State,  a 
separate  retirement  system  with  respect  to  the  State  or  with  re- 
spect to  the  State  and  any  one  or  more  of  the  political  subdivisions 
concerned.  Where  a  retirement  system  covering  positions  of  em- 
ployees of  a  State  and  positions  of  employees  of  one  or  more  politi- 
cal subdivisions  of  a  State,  or  covering  positions  of  employees  of 
two  or  more  political  subdivisions  of  the  State,  is  not  divided  into 
separate  retirement  systems  pursuant  to  the  preceding  sentence  or 
pursuant  to  subparagraph  (C),  then  the  State  may,  for  purposes  of 
subsection  [(f)]  (e)  only,  deem  the  system  to  be  a  separate  retire- 
ment system  with  respect  to  any  one  or  more  of  the  political  subdi- 
visions concerned  and,  where  the  retirement  system  covers  posi- 
tions of  employees  of  the  State,  a  separate  retirement  system  with 
respect  to  the  State  or  with  respect  to  the  State  and  any  one  or 
more  of  the  political  subdivisions  concerned. 

******* 

(F)  In  the  case  of  any  retirement  system  divided  pursuant  to  sub- 
paragraph (C),  the  position  of  any  member  of  the  division  or  part 
composed  of  positions  of  members  who  do  not  desire  coverage  may 
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be  transferred  to  the  separate  retirement  system  composed  of  posi- 
tions of  members  who  desire  such  coverage  if  it  is  so  provided  in  a 
modification  of  such  agreement  which  is  mailed,  or  delivered  by 
other  means,  to  the  Secretary  prior  to  1970  or,  if  after,  the  expira- 
tion of  two  years  after  the  date  on  which  such  agreement,  or  the 
rate  retirement  system,  as  the  case  may  be,  is  agreed  to,  but  only 
if,  prior  to  such  modification  or  such  later  modification,  as  the  case 
may  be,  the  individual  occupjdng  such  position  files  with  the  State 
a  written  request  for  such  transfer.  Notwithstanding  subsection 
[(fKl),3  (eXV,  any  such  modification  or  later  modification,  provid- 
ing for  the  transfer  of  additional  positions  within  a  retirement 
system  previously  divided  pursuant  to  subparagraph  (C)  to  the  sep- 
arate retirement  system  composed  of  positions  of  member  who 
desire  coverage,  shall  be  effective  with  respect  to  services  per- 
formed after  the  same  effective  date  as  that  which  was  specified  in 
the  case  of  such  previous  division. 

(8)(A)  •  '  ♦ 

******* 

(D)  Except  in  the  case  of  gigreements  with  the  States  named  in 
subsection  [(p)]  (1)  and  agreements  with  interstate  instrumental- 
ities, nothing  in  this  paragraph  shall  authorize  the  application  of 
an  agreement  to  service  in  any  policeman's  or  fireman's  position. 

[Pa5nnents  and  Reports  by  States 

[(e)(1)  Each  agreement  under  this  section  shall  provide — 

[(A)  that  the  State  will  pay  to  the  Secretary  of  the  Treas- 
ury— 

[(i)  on  the  last  day  of  each  calendar  month,  amounts 
equivalent  to  the  sum  of  the  taxes  which  would  be  imposed 
by  sections  3101  and  3111  of  the  Internal  Revenue  Code  of 
1954  with  respect  to  the  period  which  includes  the  first  fif- 
teen days  of  such  calendar  month  if  the  services  for  which 
wages  were  paid  in  such  period  to  employees  covered  by 
the  agreement  constituted  employment  as  defined  in  sec- 
tion 3121  of  such  Code,  and 

[(ii)  on  the  fifteenth  day  of  the  calendar  month  follow- 
ing such  calendar  month,  amounts  equivalent  to  the  sum 
of  the  taxes  which  would  be  imposed  by  sections  3101  and 
3111  of  such  Code  with  respect  to  the  period  beginning 
with  the  sixteenth  day  of  such  calendar  month  and  ending 
with  the  last  day  of  such  calendar  month  if  the  services  for 
which  wages  were  paid  in  such  period  to  employees  cov- 
ered by  the  agreement  constituted  employment  as  defined 
in  section  3121  of  such  Code;  and 
[(B)  that  the  State  will  comply  with  such  regulations  relat- 
ing to  payments  and  reports  as  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  may  prescribe  to  carry  out  the  purposes  of 
this  section. 
[(2)  Where— 

[(A)  an  individual  in  any  calendar  year  performs  services  to 
which  an  agreement  under  this  section  is  applicable  (i)  as  the 
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employee  of  two  or  more  political  subivisions  of  a  State  or  (ii) 
as  the  employee  of  State  and  one  or  more  political  subdivisions 
of  such  State;  and 

[(B)  such  State  provides  all  of  the  funds  for  the  pajmient  of 
those  amounts  referred  to  in  paragraph  (1)(A)  which  are  equiv- 
alent to  the  taxes  imposed  by  section  3111  of  the  Internal  Rev- 
enue Code  of  1954  with  respect  to  wages  paid  to  such  individ- 
ual for  such  services;  and 

[(C)  the  political  subdivision  or  subdivisions  involved  do  not 
reimburse  such  State  for  the  pa3mient  of  such  amounts  or,  in 
the  case  of  services  described  in  subparagraph  (A)(ii),  for  the 
payment  of  so  much  of  such  amounts  as  is  attributable  to  em- 
plojnnent  by  such  subdivision  or  subdivisions; 
then,  notwithstanding  paragraph  (1),  the  agreement  under  this  sec- 
tion with  such  State  may  provide  (either  in  the  original  agreement 
or  by  a  modification  thereof)  that  the  amounts  referred  to  in  para- 
graph (IXA)  may  be  computed  as  though  the  wages  paid  to  such  in- 
dividual for  the  services  referred  to  in  clause  (A)  of  this  paragraph 
were  paid  by  one  political  subdivision  for  services  performed  in  its 
employ;  but  the  provisions  of  this  paragraph  shall  be  applicable 
only  where  such  State  complies  with  such  regulations  as  the  Secre- 
tary may  prescribe  to  carry  out  the  purposes  of  this  paragraph. 
The  preceding  sentence  shall  be  applicable  with  respect  to  wages 
paid  after  an  effective  date  specified  in  such  agreement  or  modifi- 
cation, but  in  no  event  with  respect  to  wages  paid  before  (i)  Janu- 
ary 1,  1957,  in  the  case  of  an  agreement  or  modification  which  is 
mailed  or  delivered  by  other  means  to  the  Secretary  before  Janu- 
ary 1,  1962,  or  (ii)  the  first  day  of  the  year  in  which  the  agreement 
or  modification  is  mailed  or  delivered  by  other  means  to  the  Secre- 
tary, in  the  case  of  an  agreement  or  modification  which  is  so 
mailed  or  delivered  on  or  after  January  1,  1962.] 

Effective  Date  of  Agreement 

[(f)l(eXl)  [Except  as  provided  in  subsection  (e)(2),  any]  Any 
agreement  or  modification  of  an  agreement  under  this  section  shall 
be  effective  with  respect  to  services  performed  after  an  effective 
date  specified  in  such  agreement  or  modification;  except  that  such 
date  may  not  be  earlier  than  the  last  day  of  the  sixth  calendar 
year  preceding  the  year  in  which  such  agreement  or  modification, 
as  the  case  may  be,  is  mailed  or  delivered  by  other  means  to  the 
Secretary. 

Duration  of  Agreement 

C(g)l^P  No  agreement  under  this  section  may  be  terminated, 
either  in  its  entirety  or  with  respect  to  any  coverage  group,  on  or 
after  the  date  of  the  enactment  of  the  Social  Security  Amendments 
of  1983. 

[Deposits  in  Trust  Fund;  Adjustments 

[(h)(1)  All  amounts  received  by  the  Secretary  of  the  Treasury 
under  an  agreement  made  pursuant  to  this  section  shall  be  deposit- 
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ed  in  the  Trust  Funds  and  the  Federal  Hospital  Insurance  Trust 
Fund  in  the  ratio  in  which  amounts  are  appropriated  to  such 
Funds  pursuant  to  subsection  (a)(3)  of  section  201,  subsection  (bXD 
of  such  section,  and  subsection  (a)(1)  of  section  1817,  respectively. 

[(2)  If  more  or  less  than  the  correct  amount  due  under  an  agree- 
ment made  pursuant  to  this  section  is  paid  with  respect  to  any  pay- 
ment of  remuneration,  proper  adjustments  with  respect  to  the 
amounts  due  under  such  agreement  shall  be  made,  without  inter- 
est, in  such  manner  and  at  such  times  as  may  be  prescribed  by  reg- 
ulations of  the  Secretary. 

[(3)  If  an  overpa5nnent  cannot  be  adjusted  under  paragraph  (2), 
the  amount  thereof  and  the  time  or  times  it  is  to  be  paid  shall  be 
certified  by  the  Secretary  to  the  Managing  Trustee,  and  the  Man- 
aging Trustee,  through  the  Fiscal  Service  of  the  Treasury  Depart- 
ment and  prior  to  any  action  thereon  by  the  General  Accounting 
Office,  shall  make  payment  in  accordance  with  such  certification. 
The  Managing  Trustee  shall  not  be  held  personally  liable  for  any 
pa3anent  or  pajonents  made  in  accordance  with  a  certification  by 
the  Secretary. 

[Regulations 

[(i)  Regulations  of  the  Secretary  to  carry  out  the  purposes  of  this 
section  shall  be  designed  to  make  the  requirements  imposed  on 
States  pursuant  to  this  section  the  same,  so  far  as  practicable,  as 
those  imposed  on  employers  pursuant  to  this  title  and  chapter  21 
and  subtitle  F  of  the  Internal  Revenue  Code  of  1954. 

[Failure  To  Make  Payments 

[(j)  In  case  any  State  does  not  make,  at  the  time  or  times  due, 
the  payments  provided  for  under  an  agreement  pursuant  to  this 
section,  there  shall  be  added,  as  part  of  the  amounts  due,  interest 
at  the  rate  of  6  per  centum  per  annum  from  the  date  due  until 
paid,  and  the  Secretary  may,  in  his  discretion,  deduct  such 
amounts  plus  interest  from  any  amounts  certified  by  him  to  the 
Secretary  of  the  Treasury  for  payment  to  such  State  under  any 
other  provision  of  this  Act.  Amounts  so  deducted  shall  be  deemed 
to  have  been  paid  to  the  State  under  such  other  provision  of  this 
Act.  Amounts  equal  to  the  amounts  deducted  under  this  subsection 
are  hereby  appropriated  to  the  Trust  Funds  in  the  ratio  in  which 
amounts  are  deposited  in  such  Funds  pursuant  to  subsection 
(h)(1).] 

Instrumentalities  of  Two  or  More  States 

1(^)1  (gXD  The  Secretary  may,  at  the  request  of  any  instrumen- 
tality of  two  or  more  states,  enter  into  an  agreement  with  such  in- 
strumentality for  the  purpose  of  extending  the  insurance  system 
established  by  this  title  to  services  performed  by  individual  as  em- 
ployees of  such  instrumentality.  Such  agreement,  to  the  extent 
practicable,  shall  be  governed  by  the  provisions  of  this  section  ap- 
plicable in  the  case  of  an  agreement  with  a  State. 
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Delegation  of  Functions 

[G)3  (h)  The  Secretary  is  authorized,  pursuant  to  agreement 
with  the  head  of  any  Federal  agency,  to  delegate  any  of  his  func- 
tions under  this  section  to  any  officer  or  employee  of  such  agency 
and  otherwise  to  utilize  the  services  and  facilities  of  such  agency  in 
carrying  out  such  functions,  and  payment  therefor  shall  be  in  ad- 
vance or  by  way  of  reimbursement,  as  may  be  provided  in  such 
agreement. 

Wisconsin  Retirement  Fund 

[(m)]  aXV  Notwithstanding  paragraph  (1)  of  subsection  (d),  the 
agreement  with  the  State  of  Wisconsin  may,  subject  to  the  provi- 
sion of  this  subsection,  be  modified  so  as  to  apply  to  service  per- 
formed by  employees  in  positions  covered  by  the  Wisconsin  retire- 
ment fund  or  any  successor  system. 

**♦♦*♦♦ 

Certain  Positions  No  Longer  Covered  by  Retirement  Systems 

[(n)]  (j)  Notwithstanding  subsection  (d),  an  agreement  with  any 
State  entered  into  under  this  section  prior  to  the  date  of  the  enact- 
ment of  this  subsection  may,  prior  to  January  1,  1958,  be  modified 
pursuant  to  subsection  (c)(4)  so  as  to  apply  to  services  performed  by 
employees,  as  members  of  any  coverage  group  to  which  such  agree- 
ment already  applies  (and  to  which  such  agreement  applied  on 
such  date  of  enactment,  in  positions  (1)  to  which  such  agreement 
does  not  already  apply,  (2)  which  were  covered  by  a  retirement 
system  on  the  date  such  agreement  was  made  applicable  to  such 
coverage  group,  and  (3)  which,  by  reason  of  action  by  such  State  or 
political  subdivision  thereof,  as  may  be  appropriate,  taken  prior  to 
the  date  of  the  enactment  of  this  subsection,  are  no  longer  covered 
by  a  retirement  system  on  the  date  such  agreement  is  made  appli- 
cable to  such  services. 

Certain  Employees  of  the  State  of  Utah 

[(o)]  (k)  Notwithstanding  the  provisions  of  subsection  (d),  the 
agreement  with  the  state  of  Utah  entered  into  pursuant  to  this  sec- 
tion may  be  modified  pursuant  to  subsection  (c)(4)  so  as  to  apply  to 
services  performed  for  any  of  the  following,  the  employees  perform- 
ing services  for  each  of  which  shall  constitute  a  separate  coverage 
group:  Weber  Junior  College,  Carbon  Junior  College,  Dixie  Junior 
College,  Central  Utah  Vocational  School,  Salt  Lake  Area  Vocation- 
al School,  Center  for  the  Adult  Blind,  Union  High  School  (Roose- 
velt, Utah),  Utah  High  School  Activities  Association,  State  Indus- 
trial School,  State  Training  School,  State  Board  of  Education,  and 
Utah  School  Employees  Retirement  Board.  Any  modification 
agreed  to  prior  to  January  1,  1955,  may  be  made  effective  with  re- 
spect to  services  performed  by  employees  as  members  of  any  such 
coverage  groups  after  an  effective  date  specified  therein,  except 
that  in  no  case  may  any  such  date  be  earlier  than  December  31, 
1950.  Coverage  provided  for  in  this  subsedction  shall  not  be  affect- 
ed by  a  subsequent  change  in  the  name  of  a  group. 
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Policemen  and  Firemen  in  Certain  States 

E(p)l^Xl)  Any  agreement  with  the  State  of  Alabama,  Califor- 
nia, Florida,  Georgia,  Hawaii,  Idaho,  Kansas,  Maine,  Maryland, 
Mississippi,  Montana,  New  York,  North  Carolina,  North  Dakota, 
Oregon,  Puerto  Rico,  South  Carolina,  South  Dakota,  Tennessee, 
Texas,  Vermont,  Virginia,  or  Washington  entered  into  pursuant  to 
this  section  prior  to  the  date  of  enactment  of  this  subsection  may 
notwithstanding  the  provisions  of  subsection  (dX5XA)  and  the  refer- 
ences thereto  in  subsections  (d)(1)  and  (dX3),  be  modified  pursuant 
to  subsection  (cX4)  to  apply  to  service  performed  by  employees  of 
such  State  or  any  political  subdivision  thereof  in  any  policeman's 
or  fireman's  position  covered  by  a  retirement  system  in  effect  on  or 
after  the  date  of  the  enactment  of  this  subsection,  but  only  upon 
compliance  with  the  requirements  of  subsection  (dX3).  For  the  pur- 
poses of  the  preceding  sentence,  a  retirement  system  which  covers 
positions  of  policemen  or  firemen,  or  both,  and  other  positions 
shall,  if  the  State  concerned  so  desires,  be  deemed  to  be  a  separate 
retirement  system  with  respect  to  the  positions  of  such  policemen 
or  firemen,  or  both,  as  the  case  may  be. 

(2)  A  State,  not  otherwise  listed  by  name  in  paragraph  (1),  shall 
be  deemed  to  be  a  State  listed  in  such  paragraph  for  the  purpose  of 
extending  coverage  under  this  title  to  service  in  firemen's  positions 
covered  by  a  retirement  system,  if  the  governor  of  the  State,  or  an 
official  of  the  State  designated  by  him  for  the  purpose,  certifies  to 
the  Secretary  that  the  overall  benefit  protection  of  the  employees 
in  such  positions  would  be  improved  by  reason  of  the  extension  of 
such  coverage  to  such  employees.  Notwithstanding  the  provisions 
of  the  second  sentence  of  such  paragraph  (1),  such  firemen's  posi- 
tions shall  be  deemed  a  separate  retirement  system  and  no  other 
positions  shall  be  included  in  such  system. 

[Time  Limitations  on  Assessments 

i;(q)(l)  Where  a  State  is  liable  for  an  amount  due  under  an 
agreement  pursuant  to  this  section,  such  State  shall  remain  so 
liable  until  the  Secretary  is  satisfied  that  the  amount  due  has  been 
paid  to  the  Secretary  of  the  Treasury. 

[(2)  Notwithstanding  paragraph  (1),  a  State  shall  not  be  liable 
for  an  amount  due  under  an  agreement  pursuant  to  this  section, 
with  respect  to  the  wages  paid  to  individuals,  after  the  expiration 
of  the  latest  of  the  following  periods — 

[(A)  three  years,  three  months,  and  fifteen  days  after  the 
year  in  which  such  wages  were  paid,  or 

[(B)  three  years  after  the  date  on  which  such  amount 
became  due,  or 

[(C)  three  years,  three  months,  and  fifteen  days  after  the 
year  following  the  year  in  which  this  subsection  is  enacted, 
unless  prior  to  the  expiration  of  such  period  the  Secretary  makes 
an  assessment  of  the  amount  due. 

[(3)  For  purposes  of  this  subsection  and  section  205(c),  an  assess- 
ment of  an  amount  due  is  made  when  the  Secretary  mails  or  other- 
wise delivers  to  the  State  a  notice  stating  the  amount  he  has  deter- 
mined to  be  due  under  an  agreement  pursuant  to  this  section  and 
the  basis  for  such  determination. 
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[(4)  An  assessment  of  an  amount  due  made  by  the  Secretary 
after  the  expiration  of  the  period  specified  in  paragraph  (2)  shall 
nevertheless  be  deemed  to  have  been  made  within  such  period  if— 
[(A)  before  the  expiration  of  such  period  (or,  if  it  has  previ- 
ously been  extended  under  this  paragraph,  of  such  period  as  so 
extended),  the  State  and  the  Secretary  agree  in  writing  to  an 
extension  of  such  period  (or  extended  period)  and,  subject  to 
such  conditions  as  may  be  agreed  upon,  the  Secretary  makes 
the  assessment  prior  to  the  expiration  of  such  extension;  or 

[(B)  within  the  365  days  immediately  preceding  the  expira- 
tion of  such  period  (or  extended  period)  the  State  pays  to  the 
Secretary  of  the  Treasury  less  than  the  correct  amount  due 
under  an  agreement  pursuant  to  this  section  with  respect  to 
wages  paid  to  individuals  in  a  calendar  year  as  members  of  a 
coverage  group,  and  the  Secretary  of  Health  and  Human  Serv- 
ices makes  the  assessment,  adjusted  to  take  into  account  the 
amount  paid  by  the  State,  no  later  than  the  365th  day  after 
the  day  the  State  made  payment  to  the  Secretary  of  the  Treas- 
ury; but  the  Secretary  of  Health  and  Human  Services  shall 
make  such  assessment  only  with  respect  to  the  wages  paid  to 
such  individuals  in  such  calendar  year  as  members  of  such  cov- 
erage group;  or 

[(C)  pursuant  to  subparagraph  (A)  or  (B)  of  section  205(cX5) 
he  includes  in  his  records  an  entry  with  respect  to  wages  for 
an  individual,  but  only  if  such  assessment  is  limited  to  the 
amount  due  with  respect  to  such  wages  and  is  made  within  the 
period  such  entry  could  be  made  in  such  records  under  such 
subparagraph. 

[(5)  If  the  Secretary  allows  a  claim  for  a  credit  or  refund  of  an 
overpayment  by  a  State  under  an  agreement  pursuant  to  this  sec- 
tion, with  respect  to  wages  paid  or  alleged  to  have  been  paid  to  an 
individual  in  a  calendar  year  for  services  as  a  member  of  a  cover- 
age group,  and  if  as  a  result  of  the  facts  on  which  such  allowance  is 
based  there  is  an  amount  due  from  the  State,  with  respect  to  wages 
paid  to  such  individual  in  such  calendar  year  for  services  per- 
formed as  a  member  of  a  coverage  group,  for  which  amount  the 
State  is  not  liable  by  reason  of  paragraph  (2),  then  notwithstanding 
paragraph  (2)  the  State  shall  be  liable  for  such  amount  due  if  the 
Secretary  makes  an  assessment  of  such  amount  due  at  the  time  of 
or  prior  to  notification  to  the  State  of  the  allowance  of  such  claim. 
For  purposes  of  this  paragraph  and  paragraph  (6),  interest  as  pro- 
vided for  in  subsection  (j)  shall  not  be  included  in  determining  the 
amount  due. 

[(6)  The  Secretary  shall  accept  wage  reports  filed  by  a  State 
under  an  agreement  pursuant  to  this  section  or  regulations  of  the 
Secretary  thereunder,  after  the  expiration  of  the  period  specified  in 
paragraph  (2)  or  such  period  as  extended  pursuant  to  paragraph  (4), 
with  respect  to  wages  which  are  paid  to  individuals  performing 
services  as  employees  in  a  coverage  group  included  in  the  agree- 
ment and  for  pajnnent  in  connection  with  which  the  State  is  not 
liable  by  reason  of  paragraph  (2),  only  if  the  State — 

[(A)  pays  to  the  Secretary  of  the  Treasury  the  amount  due 
under  such  agreement  with  respect  to  such  wages,  and 
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[(B)  agrees  in  writing  with  the  Secretary  of  Health  and 
Human  Services  to  an  extension  of  the  period  specified  in 
paragraph  (2)  with  respect  to  wages  paid  to  all  individuals  per- 
forming services  as  employees  in  such  coverage  group  in  the 
period  or  periods  designated  by  the  State  in  such  wage  reports 
as  the  period  or  period  in  which  such  wages  were  paid.  If  the 
State  so  agrees,  the  period  specified  in  paragraph  (2),  or  such 
period  as  extended  pursuant  to  paragraph  (4),  shall  be  ex- 
tended until  such  time  as  the  Secretary  notifies  the  State  that 
such  wage  reports  have  been  accepted. 
[(7)  Notwithstanding  the  preceding  provisions  of  this  subsection, 
where  there  is  an  amount  due  by  a  State  under  an  agreement  pur- 
suant to  this  section  and  there  has  been  a  fraudulent  attempt  on 
the  part  of  an  officer  or  employee  of  the  State  or  any  political  sub- 
division thereof  to  defeat  or  evade  pajonent  of  such  amount  due, 
the  State  shall  be  liable  for  such  amount  due  without  regard  to  the 
provisions  of  paragraph  (2),  and  the  Secretary  may  make  an  assess- 
ment of  such  amount  due  at  any  time. 

[Time  Limitation  on  Credits  and  Refunds 

[(r)(l)  No  credit  refund  of  an  overpayment  by  a  State  under  an 
agreement  pursuant  to  this  section  with  respect  to  wages  paid  or 
alleged  to  have  been  paid  to  an  individual  as  a  member  of  a  cover- 
age group  in  a  calendar  year  shall  be  allowed  after  the  expiration 
of  the  latest  of  the  following  periods — 

[(A)  three  years,  three  months,  and  fifteen  days  after  the 
year  in  which  such  wages  were  paid  or  alleged  to  have  been 
paid,  or 

[(B)  three  years  after  the  date  the  payment  which  included 
such  overpayment  became  due  under  such  agreement  with  re- 
spect to  the  wages  paid  or  alleged  to  have  been  paid  to  such 
individual  as  a  member  of  such  coverage  group  in  such  calen- 
dar year,  or 

[(C)  two  years  after  such  overpayment  was  made  to  the  Sec- 
retary of  the  Treasury,  or 

[(D)  three  years,  three  months,  and  fifteen  days  after  the 
year  following  the  year  in  which  this  subsection  is  enacted, 

unless  prior  to  the  expiration  of  such  period  a  claim  for  such 
credit  or  refund  is  filed  with  the  Secretary  of  Health  and 
Human  Services  by  the  State. 
[(2)  A  claim  for  a  credit  or  refund  filed  by  a  State  after  the  expi- 
ration of  the  period  specified  by  paragraph  (1)  shall  nevertheless  be 
deemed  to  have  been  filed  within  such  period  if— 

[(A)  before  the  expiration  of  such  period  (or,  if  it  has  previ- 
ously been  extended  under  this  subparagraph,  of  such  period 
as  so  extended)  the  State  and  the  Secretary  agree  in  writing  to 
an  extension  of  such  period  (or  extended  period)  and  the  claim 
is  filed  with  the  Secretary  by  the  State  prior  to  the  expiration 
of  such  extension;  but  any  claim  for  a  credit  or  refund  valid 
because  of  this  subparagraph  shall  be  allowed  only  to  the 
extent  authorized  by  the  conditions  provided  for  in  the  agree- 
ment for  such  extension,  or 
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[(B)  the  Secretary  deletes  from  his  records  an  entry  with  re- 
spect to  wages  of  an  individual  pursuant  to  the  provisions  of 
subparagraph  (A),  (B),  or  (E)  of  section  205(c)(5),  but  only  with 
respect  to  the  entry  so  deleted. 

[Review  by  Secretary 

[(s)  Where  the  Secretary  has  made  an  assessment  of  an  amount 
due  by  a  State  under  an  agreement  pursuant  to  this  section,  disal- 
lowed a  State's  claim  for  a  credit  or  refund  of  an  overpayment 
under  such  agreement,  or  allowed  a  State  a  credit  or  refund  of  an 
overpayment  under  such  agreement,  he  shall  review  such  assess- 
ment, disallowance,  or  allowance  if  a  written  request  for  such 
review  is  filed  with  him  by  the  State  within  90  days  (or  within  such 
further  time  as  he  may  allow)  after  notification  to  the  State  of  such 
assessment,  disallowance,  or  allowance.  On  the  basis  of  the  evi- 
dence obtained  by  or  submitted  to  the  Secretary,  he  shall  render  a 
decision  affirming,  modifying,  or  reversing  such  assessment,  disal- 
lowance, or  allowance.  In  notifjdng  the  State  of  his  decision,  the 
Secretary  shall  state  the  basis  therefor. 

[Review  by  Court 

[(t)(l)  Notwithstanding  any  other  provision  of  this  title  any 
State,  irrespective  of  the  amount  in  controversy,  may  file,  within 
two  years  after  the  mailing  to  such  State  of  the  notice  of  any  deci- 
sion by  the  Secretary  pursuant  to  subsection  (s)  affecting  such 
State,  or  within  such  further  time  as  the  Secretary  may  allow,  a 
civil  action  for  a  redetermination  of  the  correctness  of  the  assess- 
ment of  the  amount  due,  the  disallowance  of  the  clsiim  for  a  refund 
or  credit,  or  the  allowance  of  the  refund  or  credit,  as  the  case  may 
be,  with  respect  to  which  the  Secretary  has  rendered  such  decision. 
Such  action  shall  be  brought  in  the  district  court  of  the  United 
States  for  the  judicial  district  in  which  is  located  the  capital  of 
such  State,  or,  if  such  action  is  brought  by  an  instrumentality  of 
two  or  more  States,  the  principal  office  of  such  instrumentality. 
The  judgment  of  the  court  shall  be  final,  except  that  it  shall  be 
subject  to  review  in  the  same  manner  as  judgments  of  such  court 
in  other  civil  actions.  Any  action  filed  under  this  subsection  shall 
survive  notwithstanding  any  change  in  the  person  occup)dng  the 
office  of  Secretary  or  any  vacancy  in  such  office. 

[(2)  Notwithstanding  the  provisions  of  section  2411  of  title  28, 
United  States  Code,  no  interest  shall  accrue  to  a  State  after  final 
judgment  with  respect  to  a  credit  or  refund  of  an  overpayment 
made  under  an  agreement  pursuant  to  this  section. 

[(3)  The  first  sentence  of  section  2414  of  title  28,  United  States 
Code,  shall  not  apply  to  final  judgments  rendered  by  district  courts 
of  the  United  States  in  civil  actions  filed  under  this  subsection.  In 
such  cases,  the  payment  of  amounts  due  to  States  pursuant  to  such 
final  judgments  shall  be  adjustd  in  accordance  with  the  provisions 
of  this  section  and  with  regulations  promulgated  by  the  Secre- 
tary,] 
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Positions  Compensated  Solely  on  a  Fee  Basis 

[(u)](>7iAl)  Notwithstanding  any  other  provision  in  this  section, 
an  agreement  entered  into  under  this  section  may  be  made  applica- 
ble to  service  performed  after  1967  in  any  class  or  classes  of  posi- 
tions compensated  solely  on  a  fee  basis  to  which  such  agreement 
did  not  apply  prior  to  1968  only  if  the  State  specifically  requests 
that  its  agreement  be  made  applicable  to  such  service  in  such  class 
or  classes  of  positions. 

******* 

REDUCTION  OF  BENEFITS  BASED  ON  DISABIUTY 

Sec.  224.  (a)  If  for  any  month  prior  to  the  month  in  which  an  in- 
dividual attains  the  age  of  65 — 

(1)  *  *  » 

(2)  such  individual  is  entitled  for  such  month  to — 

(A)  periodic  benefits  on  account  of  his  or  her  total  or 
partial  disability  (whether  or  not  permanent)  under  a 
workmen's  compensation  law  or  plan  of  the  United  States 
or  a  State,  or 

(B)  periodic  benefits  on  account  of  his  or  her  total  or  par- 
tial disability  (whether  or  not  permanent)  under  any  other 
law  or  plan  of  the  United  States,  a  State,  a  political  subdi- 
vision (as  that  term  is  used  in  section  218(bX2)),  or  an  in- 
strumentality of  two  or  more  States  (as  that  term  is  used 
in  section  [218(k)]  218(g))y  other  than  (i)  benefits  payable 
under  title  38,  United  States  Code,  (ii)  benefits  payable 
under  a  program  of  assistance  which  is  based  on  need,  (iii) 
benefits  based  on  service  all  or  substantially  all  of  which 
was  included  under  an  agreement  entered  into  by  a  State 
and  the  Secretary  under  section  218,  and  (iv)  benefits 
under  a  law  or  plan  of  the  United  States  based  on  service 
all  or  substantially  all  of  which  is  employment  as  defined 
in  section  210, 

*  ♦  ♦  *  ♦  ♦  ♦ 

TITLE  IV— GRANTS  TO  STATES  FOR  AID  AND  SERVICES  TO 
NEEDY  FAMILIES  WITH  CHILDREN  AND  FOR  CHILD-WEL- 
FARE SERVICES 

*  «  *  *  *  *  * 

Part  A— Aid  to  Famiues  With  Dependent  Children 

*  «  *  «  *  *  * 

state  plans  for  aid  and  services  to  needy  famiues  with 

children 

Sec.  402.  (a)  A  State  plan  for  aid  and  services  to  needy  families 
with  children  must — 
(1)  *  *  * 
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(38)  provide  that  in  making  the  determination  under  para- 
graph (7)  with  respect  to  a  dependent  child  and  applying  para- 
graph (8),  the  State  agency  shall  (except  as  otherwise  provided 
in  this  part)  include — 

(A)  any  parent  of  such  child,  and 

(B)  any  brother  or  sister  of  such  child,  if  such  brother  or 
sister  meets  the  conditions  described  in  clauses  (1)  and  (2) 
of  section  406(a),  if  such  parent,  brother,  or  sister  is  living 
in  the  same  home  as  the  dependent  child,  and  any  income 
of  or  available  for  such  parent,  brother,  or  sister  shall  be 
included  in  making  such  determination  and  applying  such 
paragraph  with  respect  to  the  family  (notwithstanding  sec- 
tion 205(j),  in  the  case  of  benefits  provided  under  title  11); 
[andj 

(39)  provide  that  in  making  the  determination  under  para- 
graph (7)  with  respect  to  a  dependent  child  whose  parent  or 
legal  guardian  is  under  the  age  selected  by  the  State  pursuant 
to  section  406(aX2),  the  State  agency  shall  (except  as  otherwise 
provided  in  this  part)  include  any  income  of  such  minor's  own 
parents  or  legal  guardians  who  are  living  in  the  same  home  as 
such  minor  and  dependent  child,  to  the  same  extent  that 
income  of  a  stepparent  is  included  under  paragraph  (31)[.]; 
and 

(40)  provide  that  payments  of  aid  will  he  made  under  the 
plan  with  respect  to  dependent  children  of  unemployed  parents, 
in  accordance  with  section  407. 

******* 

DEPENDENT  CHILDREN  OF  UNEMPLOYED  PARENTS 

Sec.  407.  (a)  *  *  * 

[(b)  The  provisions  of  subsection  (a)  shall  be  applicable  to  a  State 
if  the  State's  plan  approved  under  section  402 — 

[(1)  requires]  (h)  In  providing  for  the  payment  of  aid  under 
the  State's  plan  approved  under  section  402  in  the  case  of  fami- 
lies which  include  dependent  children  within  the  meaning  of 
subsection  (a)  of  this  section,  as  required  by  section  402(aX40), 
the  State's  plan — 

(V  shall  require  the  payment  of  aid  to  families  with  depend- 
ent children  with  respect  to  a  dependent  child  as  defined  in 
subsection  (a)  when— 
(A)  *  *  * 

******* 

(C)  (i)  such  parent  has  6  or  more  quarters  of  work  (as  de- 
fined in  subsection  (d)(1)),  including  2  or  more  quarters  of 
work  as  defined  in  subsection  (dXlXA),  in  any  13-calendar- 
quarter  period  ending  within  one  year  prior  to  the  applica- 
tion for  such  aid  or  (ii)  such  parent  received  unemploy- 
ment compensation  under  an  unemployment  compensation 
law  of  a  State  or  of  the  United  States,  or  such  parent  was 
qualified  (within  the  meaning  of  subsection  (d)(3))  for  un- 
emplojmient  compensation  under  the  unemployment  com- 
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pensation  law  of  the  State,  within  one  year  prior  to  the  ap- 
plication for  such  aid;  and 
(2)  [provides — ]  shall  provide — 

(A)  for  such  assurances  as  will  satisfy  the  Secretary  that 
unemployed  parents  of  dependent  children  as  defined  in 
subsection  (a)  will  be  certified  to  the  Secretary  of  Labor  as 
provided  in  section  402(a)(19)  within  30  days  after  receipt 
of  aid  with  respect  to  such  children; 

(d)  For  purposes  of  this  section — 

(1)  the  term  "quarter  of  work"  with  respect  to  any  individual 
means  a  calendar  quarter  (A)  in  which  such  individual  re- 
ceived earned  income  of  not  less  than  $50  (or  which  is  a  "quar- 
ter of  coverage"  as  defined  in  section  213(a)(2)),  or  in  which 
such  individual  participated  in  a  community  work  experience 
program  under  section  409,  or  the  work  incentive  program  es- 
tablished under  part  C,  or  (B)  if  the  State  plan  so  provides  (but 
subject  to  the  last  sentence  of  this  subsection),  in  which  such  in- 
dividual (i)  was  in  regular  full-time  attendance  as  a  student  at 
an  elementary  or  secondary  school,  (ii)  was  in  regular  full-time 
attendance  in  a  course  of  vocational  or  technical  training  de- 
signed to  fit  him  or  her  for  gainful  employment,  or  (Hi)  partici- 
pated in  an  education  or  training  program  established  under 
the  Job  Training  Partnership  Act; 

«  «  )|E  «  4c  *  * 

(4)  the  phrase  "whichever  of  such  child's  parents  is  the  prin- 
cipal earner",  in  the  case  of  any  child,  means  whichever 
parent,  in  a  home  in  which  both  parents  of  such  child  are 
living,  earned  the  greater  amount  of  income  in  the  24-month 
period  the  last  month  of  which  immediately  precedes  the 
month  in  which  an  application  is  filed  for  aid  under  this  part 
on  the  basis  of  the  unemplo5naient  of  a  parent,  for  each  con- 
secutive month  for  which  the  family  receives  such  aid  on  that 
basis. 

No  individual  shall  be  credited  during  his  or  her  lifetime  (for  pur- 
poses of  subsection  (b)(l)(C)(i))  with  more  than  4  ^'quarters  of  work  " 
based  on  attendance  in  a  course  or  courses  of  vocational  or  technical 
training  as  described  in  paragraph  (l)(B)(ii)  of  this  subsection. 

*  *  *  *  ♦  *  ♦ 

TITLE  XI— GENERAL  PROVISIONS  AND  PEER  REVIEW 

*  «  *  *  *  *  * 

Part  A— General  Provisions 

s 

INCOME  AND  ELIGIBIUTY  VERFICATION  SYSTEM 

Sec.  1137.  (a)  In  order  to  meet  the  requirements  of  this  section,  a 
State  must  have  in  effect  an  income  and  eligibility  verification 
system  under  which — 
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(1)  *  •  • 

(4)  the  State  agencies  administering  the  programs  listed  in 
subsection  (b)  adhere  to  standardized  formats  and  procedures 
established  by  the  Secretary  of  Health  and  Human  Services  (in 
consultation  with  the  Secretary  of  Agriculture)  under  which — 
(A)  *  *  * 

******* 

(C)  the  use  of  such  information  shall  be  targeted  to  those 
uses  which  are  most  likely  to  be  productive  in  identifying 
and  preventing  ineligibility  and  incorrect  payments,  and 
no  State  shall  be  required  to  use  such  information  to  verify 
the  eligibility  of  all  recipients, 

TITLE  XVm— HEALTH  INSURANCE  FOR  THE  AGED  AND 

DISABLED 

******* 

Part  B— Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 

******* 

AMOUNTS  OF  PREMIUMS 

Sec.  1839.  (a)  ♦  *  * 

******* 
(fXl)  *  *  * 

(2)  If  paragraph  (1)  does  not  apply  to  the  monthly  premiums  for 
1986,  1987,  or  1988,  if  an  individual  is  entitled  to  monthly  benefits 
under  section  202  or  223  for  November  and  for  December  in  the 
preceding  year,  and  if  the  monthly  premium  for  that  December 
and  for  the  following  January  is  deducted  from  those  benefits 
under  section  1840(a)(1),  the  monthly  premium  for  that  individual 
for  that  January  and  for  each  of  the  succeeding  11  months  for 
which  he  is  entitled  to  benefits  under  section  202  or  223  shall 
(except  as  otherwise  provided  in  subsection  (b))  be  the  greater  of— 
[(A)  the  monthly  premium  amount  determined  imder  sub- 
section (aX2)  for  that  January  reduced  by  the  amount  (if  any) 
necessary  to  make  the  monthly  benefits  under  section  202  or 
223  for  that  December  after  the  deduction  of  the  monthly  pre- 
mium (disregarding  subsection  (b))  for  that  January  at  least 
equal  to  the  monthly  benefits  under  section  202  or  223  for  the 
preceding  November  after  the  deduction  of  the  premium  (disre- 
garding subsection  (b))  for  that  individual  for  that  December, 
or] 

(A)  the  monthly  premium  amount  determined  under  subsec- 
tion (aX2)  for  that  January  reduced  by  the  amount  (if  any)  by 
which  the  monthly  benefit  under  section  202  or  223  for  that  No- 
vember, after  the  deduction  of  the  premium  (disregarding  sub- 
section (b))  for  that  individual  for  that  December  and  after 
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rounding  under  section  215(g),  would  exceed  the  monthly  benefit 
under  section  202  or  223  for  that  December,  after  the  deduc- 
tion of  the  monthly  premium  amount  determined  under  subsec- 
tion (a)(2)  (disregarding  subsection  (b))  for  that  individual  for 
that  January  and  after  rounding  under  section  215(g),  or 

******* 

Internal  Revenue  Code 
******* 

Subtitle  A — Income  Taxes 
*         *         *         *         *         *  * 

CHAPTER  2— TAX  ON  SELF-EMPLOYMENT  INCOME 

******* 

SEC.  1402.  DEFINITIONS. 

(a)  Net  Earnings  From  Self-Employment.—  *  *  * 

(b)  Self-Employment  Income. — The  term  *'self-emplo)mient 
income"  means  the  net  earning  from  self-emplojmient  derived  by 
an  individual  (other  than  a  nonresident  alien  individual,  except  as 
provided  by  an  agreement  under  section  233  of  the  Social  Security 
Act)  during  any  taxable  year;  except  that  such  term  shall  not  in- 
clude— 

(1)  that  part  of  the  net  earnings  from  self-employment  which 
is  in  excess  of  (i)  an  amount  equal  to  the  contribution  and  ben- 
efit base  (as  determined  under  section  230  of  the  Social  Securi- 
ty Act*)  which  is  effective  for  the  calendar  year  in  which  such 
taxable  year  begins,  minus  (ii)  the  amount  of  the  wages  paid  to 
such  individual  during  such  taxable  years;  or 

(2)  the  net  earnings  from  self-emplojonent,  if  such  net  earn- 
ings for  the  taxable  year  are  less  than  $400. 

For  purposes  of  clause  (1),  the  term  "wages"  (A)  includes  such  re- 
muneration paid  to  an  employee  for  services  included  [under  an 
agreement  entered  into  pursuant  to  the  provisions  of  section  218  of 
the  Social  Security  Act  (relating  to  coverage  of  State  employees), 
or]  under  an  agreement  entered  into  pursuant  to  the  provisions  of 
section  3121(1)  (relating  to  coverage  of  citizens  of  the  United  States 
who  are  employees  of  foreign  affiliates  of  American  employers),  as 
would  be  wages  under  section  3121(a)  if  such  services  constituted 
employment  under  section  3121(b),  (B)  includes  compensation 
which  is  subject  to  the  tax  imposed  by  section  3201  or  3211,  and  (C) 
includes,  but  only  with  respect  to  the  tax  imposed  by  section 
1401(b),  remuneration  paid  for  medicare  qualified  government  em- 
ployment (as  defined  in  section  3121(u)(3))  which  is  subject  to  the 
taxes  imposed  by  sections  3101(b)  and  3111(b).  An  individual  who  is 
not  a  citizen  of  the  United  States  but  who  is  a  resident  of  the  Com- 
monwealth of  Puerto  Rico,  the  Virgin  Islands,  Guam,  or  American 
Samoa  shall  not,  for  purposes  of  this  chapter  be  considered  to  be  a 
nonresident  alien  individual. 
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CHAPTER  21— FEDERAL  INSURANCE  CONTRIBUTIONS  ACT 
Subchapter  C — General  Provisions 

Sec.  3121.  Definitions. 

Sec.  3122.  Federal  service. 

Sec.  3123.  Deductions  as  constructive  payments. 

Sec.  3124.  Estimate  of  revenue  reduction. 

Sec.  3125.  Returns  in  the  case  of  governmental  employees  in  States,  Guam,  Ameri- 
can Samoa,  and  the  District  of  Columbia. 
[Sec.  3126.  Short  title.] 

Sec.  3126.  Return  and  payment  by  governmental  employer. 
Sec.  3127.  Short  title. 

SEC.  3121.  DEFINITIONS. 

(a)  Wages.— *  *  * 

flb)  Employment. — For  purposes  of  this  chapter,  the  term  "em- 
ployment" means  any  service,  of  whatever  nature,  performed  (A) 
by  an  employee  for  the  person  employing  him,  irrespective  of  the 
citizenship  or  residence  of  either,  (i)  within  the  United  States,  or 
(ii)  on  or  in  connection  with  an  American  vessel  or  American  air- 
craft under  a  contract  of  service  which  is  entered  into  within  the 
United  States  or  during  the  performance  of  which  and  while  the 
employee  is  employed  on  the  vessel  or  aircraft  it  touches  at  a  port 
in  the  United  States,  if  the  employee  is  employed  on  and  in  connec- 
tion with  such  vessel  or  aircraft  when  outside  the  United  States,  or 
(B)  outside  the  United  States  by  a  citizen  of  the  United  States  [a 
citizen  or  resident  of  the  United  States  (effective  for  remuneration 
paid  after  December  31,  1983)]  as  an  employee  for  an  American  em- 
ployer (as  defined  in  subsection  (h)),  or  (C)  if  it  is  service,  regardless 
of  where  or  by  whom  performed,  which  is  designated  as  employ- 
ment or  recognized  as  equivalent  to  employment  under  an  agree- 
ment entered  into  under  section  233  of  the  Social  Security  Act; 
except  that  such  term  shall  not  include — 
(1)  *  *  * 

»♦♦*♦♦* 

(7)  service  performed  in  the  employ  of  a  State,  or  any  politi- 
cal subdivision  thereof,  or  any  instrumentality  of  any  one  or 
more  of  the  foregoing  which  is  wholly  owned  thereby,  except 
that  this  paragraph  shall  not  apply  in  the  case  of — 
(A)  *  *  * 

(C)  service  performed  in  the  employ  of  the  District  of  Co- 
lumbia or  any  instrumentality  which  is  wholly  owned 
thereby,  if  such  service  is  not  covered  by  a  retirement 
system  established  by  a  law  of  the  United  States;  except 
that  the  provisions  of  this  subparagraph  shall  not  be  appli- 
cable to  service  performed — 

(i)  in  a  hospital  or  penal  institution  by  a  patient  or 
inmate  thereof; 

(ii)  by  any  individual  as  an  employee  included  under 
section  5351(2)  of  title  5,  United  States  Code  (relating 
to  certain  interns,  student  nurses,  and  other  student 
employees  of  hospitals  of  the  District  of  Columbia  Gov- 
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ernment),  other  than  as  a  medical  or  dental  intern  or 
as  a  medical  or  dental  resident  in  training; 

(iii)  by  any  individual  as  an  employee  serving  on  a 
temporary  basis  in  case  of  fire,  storm,  snow,  earth- 
quake, flood  or  other  similar  emergency;  or 

(iv)  by  a  member  of  a  board,  committee,  or  council  of 
the  District  of  Columbia,  paid  on  a  per  diem,  meeting, 
or  other  fee  basis,  [or] 

(D)  service  performed  in  the  employ  of  the  Government 
of  Guam  (or  any  instrumentality  which  is  wholly  owned  by 
such  Government)  by  an  employee  properly  classified  as  a 
temporary  or  intermittent  employee,  if  such  service  is  not 
covered  by  a  retirement  system  established  by  a  law  of 
Guam;  except  that  (i)  the  provisions  of  this  subparagraph 
shall  not  be  applicable  to  services  performed  by  an  elected 
official  or  a  member  of  the  legislature  or  in  a  hospital  or 
penal  institution  by  a  patient  or  inmate  thereof,  and  (ii) 
for  purposes  of  this  subparagraph,  clauses  (i)  and  (ii)  of 
subparagraph  (B)  shall  apply [; J,  or 

(E)  service  included  under  an  agreement  entered  into  pur- 
suant to  section  218  of  the  Social  Security  Act; 

(d)  Employee. — For  purposes  of  this  chapter,  the  term  "employ- 
ee*' means — 
(1)  *  *  * 

******* 

(3)  any  individual  who  performs  services  that  are  included 
under  an  agreement  entered  into  pursuant  to  section  218  of  the 
Social  Security  Act;  or 

[(3)1  (4)  any  individual  (other  than  an  individual  who  is  an 
employee  under  paragraph  (1)  or  (2))  who  performs  services  for 
remuneration  for  any  person — 

(A)  as  an  agent-driver  or  commission-driver  engaged  in 
distributing  meat  products,  vegetable  products,  bakery 
products,  beverages  (other  than  milk),  or  laundry  or  dry- 
cleaning  services,  for  his  principal; 

(B)  as  a  full-time  life  insurance  salesman; 

(C)  as  a  home  worker  performing  work,  according  to 
specifications  furnished  by  the  person  for  whom  the  serv- 
ices are  performed,  on  materials  or  goods  furnished  by 
such  person  which  are  required  to  be  returned  to  such 
person  or  a  person  designated  by  him;  or 

(D)  as  a  traveling  or  city  salesman,  other  than  as  an 
agent-driver  or  commission-driver,  engaged  upon  a  full- 
time  basis  in  the  solicitation  on  behalf  of,  and  the  trans- 
mission to,  his  principal  (except  for  side-line  sales  activi- 
ties on  behalf  of  some  other  person)  of  orders  from  whole- 
salers, retailers,  contractors,  or  operators  of  hotels,  restau- 
rants, or  other  similar  establishments  for  merchandise  for 
resale  or  supplies  for  use  in  their  business  operations; 
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SEC.  3126.  RETURN  AND  PAYMENT  BY  GOVERNMENTAL  EMPLOYER 

If  the  employer  is  a  State  or  political  subdivision  thereof,  or  an 
agency  or  instrumentality  of  any  one  or  more  of  the  foregoing,  the 
return  of  the  amount  deducted  and  withheld  upon  any  wages  under 
section  3101  and  the  amount  of  the  tax  imposed  by  section  3111  may 
be  made  by  any  officer  or  employee  of  such  State  or  political  subdi- 
vision or  such  agency  or  instrumentality,  as  the  case  may  be,  having 
control  of  the  payment  of  such  wages,  or  appropriately  designated 
for  that  purpose. 

SEC.  [3126.]  3127.  SHORT  TITLE. 

This  chapter  may  be  cited  as  the  "Federal  Insurance  Ck)ntribu- 
tions  Act." 

CHAPTER  23— FEDERAL  UNEMPLOYMENT  TAX  ACT 

SEC.  3301.  RATE  OF  TAX. 

There  is  hereby  imposed  on  every  employer  (as  defined  in  section 
3306(a))  for  each  calendar  year  an  excise  tax,  with  respect  to 
having  individuals  in  his  employ,  equal  to — 

(1)  6.2  percent,  in  the  case  of  a  calendar  year  beginning 
before  the  first  calendar  year  after  [1976,]  1989,  as  of  Janu- 
ary 1  of  which  there  is  not  a  balance  of  repayable  advances 
made  to  the  extended  unemployed  compensation  account  (es- 
tablished by  section  905(a)  of  the  Social  Security  Act);  or 

******* 
SEC.  3306.  DEFINITIONS. 

(a)  Employer.—  *  *  * 

******* 

(i)  Employer.— For  purposes  of  this  chapter,  the  item  ''employee" 
has  the  meaning  assigned  to  such  term  by  section  3121(d),  except 
that  [subparagraphs  (B)  and  (C)  of  paragraph  (3)]  paragraph  (3) 
and  subparagraphs  (B)  and  (C)  of  paragraph  (I)  shall  not  apply. 

******* 

SEC.  3311.  SHORT  TITLE. 

This  chapter  may  be  cited  as  the  ''Federal  Unemployment  Tax 
Act." 

******* 

Subtitle  D— Miscellaneous  Excise  Taxes 
******* 

CHAPTER  33— FACILITIES  AND  SERVICES 
*  *  *  *  *  *  * 

SEC.  4251.  IMPOSITION  OF  TAX. 

(a)  Tax  Imposed.—  *  *  * 

(b)  Definitigns. — For  purposes  of  subsection  (a)— 

(1)  *  *  * 
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(2)  Appucable  percentage. — The  term  * 'applicable  percent- 
age" means — 

[With  respect  to  amounts  paid  pursuant  to  bills  first  rendered:  ^peixent^^^- 

[During  1983,  1984,  1986  or  1987  Z....  3 

[During  1988  or  thereafter   [OJ 

The  applicable 

With  respect  to  amounts  paid  pursuant  to  bills  first  rendered:  percentage  is: 

During  1987,  1988,  or  1989   3 

During  1990  or  thereafter   0. 

******* 

-  o 
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Mr.  DoMENici,  from  the  Committee  on  the  Budget, 
submitted  the  following 


REPORT 

[To  accompany  S.  2706] 

The  Committee  on  the  Budget,  to  which  were  submitted  recom- 
mendations pursuant  to  section  2  of  the  Concurrent  Resolution  on 
the  Budget  for  Fiscal  Year  1987  (S.  Con.  Res.  120,  Ninety-ninth 
Congress),  having  considered  the  same,  reports  favorably  thereon 
and  recommends  that  the  bill  embodying  those  recommendations 
do  pass. 
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The  Honorable  Pete  V=  Domenici 
Chairman 

Committee  on  the  Budget 
United  States  Senate 
Washington,   D.C.  20510 

Dear  Pete: 

We  hereby  submit  the  statutory  language  implementing  the 
recommendations  of  the  Committee  on  Finance  to  meet  its 
reconciliation  instructions  under  S.   Con.   Res.   120,  the 
concurrent  resolution  on  the  budget  for  fiscal  year  198'' 
Also  enclosed  are  materials  which  explain  these 
provisions . 

These  statutory  provisions  will  reduce  outlays  for 
programs  within  the  jurisdiction  of  the  Committee  on 
Finance  by  $3.2  billion  over  fiscal  years  1987-1989.  In 
addition,   the  revenue  provisions  will  increase  Federal 
receipts  by  $10.1  billion  over  the  same  period. 


Ranking  Minority  Member 


Chairman 
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TITLE  VI:  OUTLAY  PROVISIONS 


A.  Medicare  Provisions 
1.  Payments  for  Inpatient  Hospital  Services 

Current  law. — The  Social  Security  Amendments  of  1983  (P.L.  98- 
21)  authorized  the  Secretary  of  Health  and  Human  Services  (HHS) 
to  determine  the  rate  of  increase  in  the  prospective  payment 
system  (PPS)  rates  for  FY  1986  and  thereafter,  taking  into  account 
the  recommendations  of  the  Prospective  Pa)nnent  Assessment  Com- 
mission (ProPAC).  The  Deficit  Reduction  Act  of  1984,  P.L.  98-369 
(DEFRA),  limited  the  FY  1986  rate  of  increase  to  be  determined  by 
the  Secretary  to  the  rate  of  increase  in  the  hospital  marketbasket 
plus  one-quarter  of  one  percentage  point.  HHS  issued  final  rules  on 
September  3,  1985  freezing  the  PPS  payment  rates  for  FY  1986. 
However,  these  rules  were  not  implemented  because  of  the  enact- 
ment of  the  Emergency  Extension  Act  of  1985  (P.L.  99-107,  as 
amended  by  P.L.  99-201),  which  provided  that  from  October  1,  1985 
through  March  14,  1986,  the  FY  1986  PPS  rates  would  be  frozen  at 
FY  1985  levels. 

The  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985 
(COBRA)  provided  that  the  FY  1986  rate  freeze  continue  until  May 
1,  1986,  when  the  PPS  rates  would  be  increased  one-half  percent 
for  the  remainder  of  the  year.  In  addition,  for  FY  1987  and  FY 
1988,  it  provided  that  the  Secretary  could  determine  any  change  in 
the  PPS  payment  rates,  taking  into  account  the  recommendations 
of  the  ProPAC,  not  to  exceed  the  marketbasket  index  change.  The 
rate  of  increase  for  PPS-exempt  hospitals  was  %4  of  one  percent, 
effective  for  hospital  cost  reporting  periods  beginning  October  1, 
1985,  but  before  October  1,  1986.  The  Balanced  Budget  and  Emer- 
gency Deficit  Control  Act  of  1985  (P.L.  99-177)  reduced  the  FY  1986 
Medicare  payments  to  hospitals  by  one  percent  beginning  March  1, 
1986. 

In  proposed  rules  issued  June  3,  1986,  HHS  provided  for  an  in- 
crease of  0.5  percent  in  the  FY  1987  PPS  rates  and  in  the  target 
amounts  per  discharge  for  PPS-exempt  hospitals.  In  its  July  2,  1986 
report  to  HCFA,  ProPAC  recommended  a  2.2  percent  rate  of  in- 
crease in  FY  1987  PPS  rates,  a  rate  of  increase  for  children's  hospi- 
tals of  3.2  percent,  and  a  rate  of  increase  for  other  PPS-exempt  hos- 
pitals and  units  of  3.5  percent. 

PPS  hospitals  are  paid,  in  part,  on  the  basis  of  regional  and  na- 
tional standardized  amounts  per  discharge.  Separate  urban  and 
rural  standardized  amounts  are  calculated  for  each  of  the  nine 
census  regions  and  for  the  nation.  These  standardized  amounts  rep- 
resent the  urban  or  rural  operating  cost  per  discharge  averaged 
across  all  hospitals  in  the  region  (or  nation).  This  results  in 
amounts  that  represent  the  operating  cost  per  discharge  for  the  av- 
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erage  hospital.  Additional  amounts  are  paid  to  PPS  hospitals  for 
"outliers" — atypical  cases  which  have  extraordinarily  high  costs  or 
involve  extraordinarily  long  hospital  stays  compared  to  most  pa- 
tients classified  in  the  same  DRG.  The  law  requires  that  total  out- 
lier payments  to  all  hospitals  represent  no  less  than  5  percent  and 
no  more  than  6  percent  of  the  total  estimated  Medicare  prospective 
payments  based  on  the  DRG  pajnnent  rates  for  the  fiscal  year. 

Rural  hospitals  may  apply  for  designation  as  rural  referral  cen- 
ters. In  order  to  qualify,  hospitals  must  meet  criteria  based  on  bed 
size  or  national  or  regional  criteria  based  on  case  mix,  admission 
volume,  or  patient  referrals.  Hospitals  meeting  these  criteria  are 
paid  prospective  payments  based  on  the  applicable  urban  pajmient 
rates,  rather  than  the  rural  rates,  as  adjusted  by  the  hospital's 
area  wage  index. 

The  provision  would  provide  an  increase  in  the  payment  rates  for 
PPS  hospitals  and  in  the  target  amounts  for  PPS-exempt  hospitals 
in  FY  1987  of  1.5  percent. 

Although  the  Committee  is  recommending  a  1.5  percent  increase 
for  both  PPS  and  PPS-exempt  hospitals,  the  Committee  under- 
stands there  are  presently  two  distinct  Medicare  hospital  payment 
systems  in  operation — hospitals  paid  under  PPS  and  hospitals  paid 
under  the  TEFRA  per  case  cost  limits.  It  is  the  Committee's  view 
that  the  criteria  utilized  to  develop  an  update  factor  for  PPS- 
exempt  hospitals  should  be  specific  to  the  operation  of  these  facili- 
ties. Therefore,  the  Committee  recommends  that  the  Secretary  con- 
sider the  ProPAC  recommendations  regarding  a  separate  update 
factor  for  PPS-exempt  hospitals  and  urges  the  Secretary  for  FY 
1988  and  for  subsequent  fiscal  years  to  utilize  those  criteria  that 
are  specific  to  the  operation  of  PPS-exempt  hospitals  in  developing 
an  update  factor  for  those  facilities. 

The  current  formula  used  to  calculate  the  average  standardized 
amounts  for  urban  and  for  rural  hospitals  under  PPS  would  be 
changed  to  be  based  on  the  number  of  patients  discharged  rather 
than  the  number  of  hospitals.  This  would  result  in  amounts  that 
represent  the  operating  cost  per  discharge  for  the  average  patient 
as  opposed  to  the  average  hospital.  The  effect  of  this  provision 
would  be  to  shift  payments  from  urban  hospitals  to  rural  hospitals. 

Medicare  law  would  be  amended  so  that  the  total  amount  of  pay- 
ments for  outliers  to  sole  community  hospitals,  with  an  average  oc- 
cupancy of  50  beds  or  less,  and  to  small  rural  hospitals  would  be 
required  to  be  not  less  than  5  percent  nor  more  than  6  percent  of 
the  total  pajnnents  based  on  DRG  prospective  payment  rates  pro- 
jected or  estimated  to  be  made  to  such  hospitals  in  a  given  year. 

The  Prospective  Payment  Assessment  Commission  (ProPAC) 
would  be  required  to  include  in  its  annual  report  an  assessment  of 
whether  the  outlier  thresholds  established  by  the  Secretary  each 
year  (both  the  generally  applicable  thresholds  and  the  new  thresh- 
olds for  small  rural  hospitals)  are  being  set  at  the  appropriate 
levels  to  insure  that  between  5  and  6  percent  of  the  PPS  pajmaents 
are  made  for  outliers. 

Hospitals  designated  as  rural  referral  centers  as  of  the  date  of 
enactment  of  this  Act  shall  retain  that  designation  for  cost  report- 
ing periods  beginning  on  or  after  October  1,  1986,  and  before  Octo- 
ber 1,  1989. 
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Effective  date.— October  1,  1986. 

2.  Payments  for  Hospital  Capital-Related  Costs 

Current  law. — The  Social  Security  Amendments  of  1983  (P.L.  98- 
21)  established  a  prospective  payment  system  (PPS)  for  making 
payments  to  hospitals  for  the  operating  costs  of  inpatient  services 
provided  to  Medicare  beneficiaries.  Payments  for  operating  costs 
are  made  on  the  basis  of  fixed  rates  per  discharge.  Hospital  capital- 
related  costs  of  inpatient  services  (including  depreciation,  leases 
and  rentals,  interest,  and  a  return  on  equity  for  proprietary  hospi- 
tals) are  excluded  from  PPS  and  are  reimbursed  on  a  reasonable 
cost  basis.  This  exclusion  was  to  expire  on  October  1,  1986,  but  en- 
actment of  the  Urgent  Supplemental  Appropriations  Act  (P.L.  99- 
349)  extended  the  exclusion  until  October  1,  1987. 

In  addition,  under  prior  law,  if  Congress  did  not  enact  legislation 
by  October  1,  1986  to  include  capital-related  costs  under  PPS,  Medi- 
care payment  for  capital  costs  would  be  prohibited  unless  a  State 
has  a  capital  expenditure  review  agreement  with  the  Secretary 
(under  section  1122  of  the  Social  Security  Act)  and  the  State  has 
recommended  approval  of  the  specific  capital  expenditure.  P.L.  99- 
349  extended  the  deadline  for  congressional  action  to  October  1, 
1987. 

Explanation  of  provision. — The  provision  would  reduce  reim- 
bursements to  PPS  hospitals  for  capital  costs  of  inpatient  services, 
otherwise  payable  under  current  law,  by  3  percent  in  FY  1987,  5 
percent  in  FY  1988  and  6  percent  in  FY  1989. 

A  hospital  which  is  a  sole  community  hospital  pursuant  to  sec- 
tion 1886(d)(5)(C)(ii)  of  the  Social  Security  Act  would  be  exempt 
from  the  reductions.  Under  current  law,  a  hospital  which  is  paid  as 
a  sole  community  provider  voluntarily  may  relinquish  such  status, 
and  be  paid  in  the  same  manner  as  other  prospective  pa3mient 
system  (PPS)  hospitals.  This  provision  would  continue  to  apply,  but 
any  hospital  which  relinquished  its  status  as  a  sole  community  pro- 
vider prior  to  the  date  of  enactment  of  this  capital  provision  could 
reapply  and  requalify  for  sole  community  provider  status. 

It  is  the  intent  of  the  Committee  to  consider  the  issue  of  pa3anent 
for  capital-related  costs  next  year,  and  to  develop  a  capital  pay- 
ment proposal  which  moves  to  a  prospective  payment  system,  but 
also  continues  cost-based  reimbursement  for  capital-related  finan- 
cial obligations  incurred,  or  enforceable  agreements  entered  into, 
prior  to  January  1,  1986.  Such  a  proposal  would  also  include  a  re- 
quirement that  a  payment  adjustment  for  new  capital  (those  cap- 
ital-related costs  not  "grandfathered*'  under  cost-based  reimburse- 
ment) would  be  included  for  hospitals  which  serve  a  disproportion- 
ate share  of  low-income  patients  (if  such  an  adjustment  for  dispro- 
portionate share  is  included  in  law  for  operating  costs). 

Effective  date. — Hospital  cost  reporting  periods  beginning  on  or 
after  October  1,  1986. 

3.  Medicare  as  Secondary  Payer;  Coverage  Requirements  for  Cer- 

tain Other  Payers 

Current  law. — The  Tax  Equity  and  Fiscal  Responsibility  Act  of 
1982  (TEFRA)  required  employers  to  offer  their  employees  aged  65 
through  69  the  same  group  health  plan  offered  to  their  employees 
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under  age  65.  DEFRA  extended  the  provision  to  beneficiaries  cov- 
ered under  a  working  spouse's  employer-based  health  plan  when 
that  spouse  is  under  age  65.  COBRA  extended  this  provision  to  the 
working  aged  and  spouses  over  age  69.  When  the  beneficiary  elects 
such  coverage,  Medicare  becomes  the  secondary  payer.  The  benefi- 
ciary retains  the  option  to  be  covered  only  by  Medicare. 

Explanation  of  provision. — The  provision  would  make  Medicare 
the  secondary  payer  for  all  beneficiaries  (including  the  disabled 
and  those  who  buy  into  Medicare)  who  receive  employment-based 
health  benefits  as  a  current  employee  (or  family  member)  of  an  em- 
ployer with  20  or  more  employees,  and  would  explicitly  include  an 
employer,  anyone  associated  with  the  employer  in  a  business  rela- 
tionship (such  as  an  agent  or  contractor)  who  is  covered  by  the  em- 
ployer's health  plan,  and  former  employees  who  have  not  reached 
age  65.  The  provision  would  not  otherwise  enlarge  the  obligations 
of  employers  under  current  law.  The  provision  also  states  explicitly 
that  these  group  health  plan  requirements  (and  similar  ones  for 
end  stage  renal  disease  (ESRD)  and  for  workers'  compensation  and 
liability  and  related  insurance)  would  be  enforceable  by  private 
action  or  by  the  Federal  Government  (with  double  the  damages 
payable),  and  would  impose  an  excise  tax  equal  to  25  percent  of 
group  health  plan  expenses  if  the  requirements  were  not  met.  Fed- 
eral Medicaid  pa)anents  to  a  State  would  be  reduced  by  25  percent 
of  group  health  plan  expenses  of  a  State  (or  State  or  local  govern- 
mental entity)  that  did  not  comply.  Enforcement  through  the  Equal 
Employment  Opportunity  Commission  (EEOC)  would  be  eliminated. 

Finally,  the  provision  would  provide  uniform  rules  as  to  the  ben- 
efits Medicare  pays  when  other  payers  are  primary  but  do  not  pay 
the  full  charge.  In  particular,  payment  under  workers'  compensa- 
tion or  liability  and  related  insurance  is  not  now  counted  toward 
the  Medicare  deductible,  but  would  be  under  this  provision. 

It  is  the  Committee's  intent  that  the  Department  of  Health  and 
Human  Services  would  consult  with  the  Departments  of  Treasury 
and  Labor  in  implementing  this  provision. 

Effective  date.— October  1,  1986. 

4.  Payments  for  Physicians'  Services 

Current  law. — Payments  are  made  to  physicians  on  the  basis  of 
reasonable  charges.  The  reasonable  charge  for  a  service  is  the 
lowest  of  the  actual  charge,  the  physician  s  customary  charge  for 
the  service  or  the  prevailing  charge  for  the  service  in  the  communi- 
ty. 

DEFRA  froze  physician  fees  for  the  15  month  period  July  1,  1984 
through  September  30,  1985.  The  Emergency  Extension  Act  (P.L. 
99-107),  as  amended,  and  COBRA  extended  this  freeze  through 
April  30,  1986  for  participating  physicians  and  December  31,  1986 
for  nonparticipating  physicians. 

Current  law  permits  the  Secretary  certain  flexibility  in  deter- 
mining reasonable  charges.  Regulations  allow  the  use  of  ''other  fac- 
tors that  may  be  found  necessary  and  appropriate  with  respect  to  a 
specific  item  or  service  ...  in  judging  whether  the  charge  is  inher- 
ently reasonable."  COBRA  requires  the  Secretary  to  promulgate 
regulations  which  specify  explicitly  the  criteria  of  ''inherent  rea- 
sonableness." HHS  issued  proposed  regulations  on  February  18, 
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1986,  summarizing  the  conditions  under  which  the  Secretary  could 
use  the  "inherent  reasonableness'*  authority  to  establish  either  spe- 
cial methodologies  or  specific  dollar  limits  when  fees  paid  under 
current  methods  are  determined  to  be  inherently  unreasonable. 

Explanation  of  provision.— The  provision  would  identify  in- 
stances where  inherent  reasonableness  limitations  could  be  applied 
though  use  of  the  limitations  would  not  be  limited  to  the  identified 
instances.  If  the  Secretary  applies  the  inherent  reasonableness  au- 
thority, the  provision  specifies  the  factors  that  would  be  considered 
in  determining  the  inherent  reasonableness  of  charges.  The  identi- 
fied factors  would  include  cases  where:  prevailing  charges  are  sig- 
nificantly different  from  those  in  comparable  localities;  Medicare 
and  Medicaid  are  the  main  sources  of  payment;  the  marketplace 
for  the  service  is  not  truly  competitive  because  of  the  limited 
number  of  physicians  performing  the  service;  there  have  been  in- 
creases in  charges  not  explained  by  inflation;  charges  do  not  reflect 
changing  technology  or  reduction  in  acquisition  or  production  costs, 
or  the  prevailing  charges  are  substantially  higher  than  payments 
made  by  other  purchasers.  The  Secretary  must  review  the  ten  most 
costly  procedures  with  respect  to  the  aggregate  cost  to  Medicare. 

The  provision  would  provide  that  regional  differences  in  fees 
would  be  taken  into  account  unless  there  is  substantial  economic 
justification  for  a  uniform  national  fee  or  payment  limit.  The  Sec- 
retary would  be  required  to  use  the  rule-making  process  in  any 
case  where  he  or  she  proposes  to  establish  a  new  reasonable 
charge,  or  a  methodology  for  a  new  reasonable  charge,  based  on  in- 
herent reasonableness  determinations.  The  notice  must  include  the 
impact  of  the  change  or  methodology  proposed  to  be  established 
with  respect  to  changes  in  the  accessibility  of,  and  beneficiary  li- 
ability for,  the  service.  The  provision  would  require  a  public  com- 
ment period  and  comments  by  the  Physician  Pajonent  Review 
Commission.  The  provision  would  require  final  regulations  to  ex- 
plain the  factors  and  the  data  the  Secretary  considered  in  making 
the  final  determinations. 

The  provision  would  require  the  Secretary  both  to  develop  an 
index  for  adjusting  relative  value  scale  (RVS)  payment  levels  to  re- 
flect justifiable  geographic  cost  differences  and  to  examine  a  possi- 
ble adjustment  to  encourage  physicians  to  locate  in  medically  un- 
derserved  areas.  The  provision  also  would  change  the  date  by 
which  the  Secretary  is  to  develop  an  RVS  to  July  1,  1989  to  allow 
for  completion  of  research  currently  being  funded  by  HCFA.  The 
provision  would  require  the  consolidation  of  the  payment  methodol- 
ogy under  HCFA's  Common  Procedures  Coding  System  (HCPCS) 
and  mandate  its  use  for  hospital  outpatient  services. 

Effective  date. — Applies  to  final  regulations  issued  after  July  1, 
1986. 

5.  Medicare  Economic  Index  for  Physicians'  Services 

Current  law. — Prior  to  1984,  the  increase  in  the  prevailing 
charge  level  was  updated  annually.  This  update  has  been  limited 
by  the  Medicare  economic  index  (MEI).  Expressed  as  a  maximum 
allowable  percentage  increeise,  this  index  reflects  changes  in  physi- 
cians' operating  expenses  and  earnings  levels. 
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Explanation  of  provision. — The  provision  would  modify  the  MEI 
to  account  for  a  historical  overstatement  of  housing  costs.  A 
''rental  equivalence"  component  would  be  substituted  for  the  hous- 
ing ''home  ownership  component"  of  the  Consumer  Price  Index 
(CPI).  This  proposed  change  is  patterned  after  a  comparable  change 
made  in  the  CPI  in  1983.  The  provision  would  adjust  the  MEI  retro- 
actively to  1973,  the  base  year  for  the  MEI. 

The  provision  would  provide  that  the  adjustment  of  the  MEI 
would  be  made  in  two  stages  with  one-half  of  the  adjustment  be- 
coming effective  January  1,  1987,  and  the  other  half  January  1, 
1988.  The  provision  would  require  the  Secretary  to  utilize  the  rule- 
making process  for  proposed  changes  in  the  methodology,  basis,  or 
elements  of  the  MEI. 

Effective  date. — January  1,  1987. 

6.  End-stage  Renal  Disease  Payments 

Current  law. — Under  the  end-stage  renal  disease  (ESRD)  pro- 
gram, patients  with  kidney  failure  can  receive  dialysis  treatments 
and  physician  care.  For  these  services.  Medicare  will  pay: 

(a)  to  a  dialysis  facility,  a  so-called  "composite  rate"  for  rou- 
tine kidney  dialysis  performed  on  an  outpatient  basis;  and 

(b)  to  a  renal  physician,  a  predetermined  amount  per  patient 
per  month  for  physician  services.  This  amount  is  called  the 
"monthly  capitation  payment"  (MCP). 

Explanation  of  provision. — The  provision  would  modify  the  physi- 
cian pajmaent  rates  as  set  forth  in  the  notice  in  the  Federal  Regis- 
ter of  July  2,  1986.  The  current  methodology  used  to  compute  the 
MCP  reflects  an  assumption  that  physicians  care  for  10  patients 
who  dialyze  at  home  for  every  7  patients  that  are  dialyzed  in  a  fa- 
cility during  a  given  period  of  time.  This  is  a  ratio  of  10:7. 

Based  on  a  recent  General  Accounting  Office  study  of  actual  phy- 
sician services  furnished,  that  ratio  would  be  reduced  from  10:7  to 
about  4:1.  As  a  result  of  correcting  the  ratio,  the  average  MCP  rate 
would  be  reduced  from  approximately  $187  to  $173  per  patient  per 
month. 

In  addition,  this  provision  would  reduce  the  current  renal  facility 
rates  by  $1.00  rather  than  by  $11.00  as  proposed  by  the  Adminis- 
tration. The  provision  would  require  an  independent  study  of  the 
appropriateness  of  the  facility  rate  to  be  completed  within  one  year 
by  the  General  Accounting  Office. 

Effective  date. — August  1,  1986  for  physicians  payments;  and  for 
facilities  October  1,  1986  through  September  30,  1988. 

7.  Payments  for  Ambulatory  Surgery 

Current  law. — The  Omnibus  Reconciliation  Act  of  1980  (P.L.  96- 
499)  authorized  payments  for  facility  services  furnished  in  connec- 
tion with  ambulatory  surgical  procedures  specified  by  the  Secre- 
tary of  Health  and  Human  Services  (HHS).  Payments  are  made  on 
the  basis  of  prospectively  set  known  rates  as  the  "standard  over- 
head amounts." 

HHS  issued  final  regulations  and  an  accompanying  notice, 
August  5,  1982,  identifying  four  groups  of  surgical  procedures  and 
the  payment  amount  for  each  group.  The  payment  amounts  and 
the  list  of  procedures  have  not  been  updated.  The  rates  do  not  in- 
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elude  payments  for  physicians'  services,  prosthetic  devices,  or  labo- 
ratory services. 

No  beneficiary  cost-sharing  is  required  in  connection  with  serv- 
ices provided  in  ambulatory  surgical  centers. 

Explanation  of  provision. — The  provision  would  extend  the  am- 
bulatory surgical  center  (ASC)  prospective  pajmient  approach  to 
hospital  outpatient  department  (OPD)  surgery.  For  all  surgeries  ap- 
proved for  performance  in  an  ASC,  Medicare-participating  hospi- 
tals would  receive  the  lesser  of  (a)  Medicare's  reasonable  costs  for 
surgery  minus  20  percent  of  the  actual  charge,  or  (b)  Medicare's 
prospective  rate  for  ASC's  minus  20  percent  of  that  rate.  The  provi- 
sion would  be  effective  for  hospital  accounting  years  that  begin  on 
or  after  July  1,  1987. 

The  provision  would  require  the  Secretary,  no  later  than  July  1, 
1987,  to  update  the  1982  ASC  rates  that  are  currently  in  use. 
Thereafter,  the  Secretary  annually  would  review  the  ASC  and  OPD 
rates  and  revise  the  list  of  procedures  which  are  approved  for  ASC 
performance  and  reimbursement. 

The  provision  would  impose  the  standard  part  B  coinsurance  (20 
percent)  and  deductible  ($75)  for  ambulatory  surgery  services. 

Utilizing  the  HCPCS  data  that  will  be  available  after  July  1, 
1987,  the  Secretary  would  be  required  to:  (a)  develop  packages  of 
pre-  and  post-operative  services  for  different  procedures  that  are 
appropriate  for  application  of  a  prospective  payment  system,  and 
(b)  develop  a  PPS  methodology  for  all  outpatient  procedures.  The 
Secretary  would  be  required  to  report  to  Congress  on  these  pack- 
ages and  the  PPS  methodology  by  January  1,  1991. 

For  contracts  entered  into  or  renewed  after  January  1,  1987,  the 
Secretary  would  be  required  to  add  to  each  Utilization  and  Quality 
Control  Peer  Review  Organization  (PRO)  scope  of  work  the  require- 
ment that  PROs  review  the  medical  necessity  and  quality  of  sur- 
gery in  OPD  and  ASC  settings.  The  percentage  of  cases  to  be  re- 
viewed, and  whether  there  is  to  be  pre-  and  post-procedure  review, 
is  left  to  the  Secretary's  discretion.  Pa5nnents  for  the  cost  of  outpa- 
tient certified  registered  nurse  anesthetist  (CRNA)  services  and 
direct  medical  education  would  continue  to  be  made  as  under  cur- 
rent law.  The  Secretary  would  be  required  to  conduct  a  two-year 
study  on  educational  activities  in  hospital  outpatient  settings  and 
report  back  to  Congress  with  recommendations  about  a  proper  pay- 
ment for  graduate  medical  education  (GME)  related  to  outpatient 
hospital  services. 

Effective  date.— July  1,  1987. 

8.  Payment  of  Medicare  Claims 

Current  law. — Hospitals,  skilled  nursing  facilities  and  home 
health  agencies  who  meet  certain  requirements  may  receive  Medi- 
care periodic  interim  pa5nnents  (PIP)  every  two  weeks,  based  on  es- 
timated annual  costs  without  regard  to  the  submission  of  individ- 
ual bills.  At  the  end  of  the  year,  a  settlement  is  made  so  that  the 
provider  receives  the  actual  payment  amounts  for  treating  Medi- 
care beneficiaries.  In  proposed  fiscal  year  1987  regulations  for  the 
prospective  payment  system  (PPS),  the  Department  of  Health  and 
Human  Services  proposed  to  end  PIP  for  most  PPS  and  PPS- 
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exempt  hospitals,  effective  July  1,  1987,  except  in  the  event  a  bene- 
ficiary is  an  inpatient  for  more  than  45  Medicare-covered  days. 

The  Health  Care  Financing  Administration  (HCFA)  recently 
issued  guidelines  requiring  each  part  A  intermediary  and  part  B 
carrier  to  process  at  least  95  percent  of  "clean"  Medicare  claims 
within  27  days  of  receipt.  "Clean"  Medicare  claims  are  those  not 
requiring  development  for  pa3mQent  safeguard  activities  or  addi- 
tional information.  The  guidelines  apply  to  Medicare  claims  sub- 
mitted by  beneficiaries,  physicians,  providers,  and  suppliers  of 
health  care. 

Explanation  of  provision. — The  provision  would  eliminate  period- 
ic interim  payments  for  all  PPS  hospitals.  Qualified  non-PPS  hospi- 
tals, skilled  nursing  facilities,  and  home  health  agencies  (all  of 
which  are  paid  on  the  basis  of  costs)  would  continue  to  receive  such 
payments. 

The  provision  also  would  require  each  part  A  intermediary  and 
part  B  carrier  to  process  and  pay  at  least  95  percent  of  all  "clean" 
Medicare  claims  within  24  days  of  receipt.  The  24  day  limit  would 
be  a  ceiling.  Providers  who  received  payments  during  the  first  half 
of  1986  for  their  clean  Medicare  claims  within  a  shorter  time 
period  should  not  have  their  payments  delayed  beyond  the  claims 
processing  time  frames  they  experienced  during  the  first  six 
months  of  1986  in  order  to  meet  the  requirements  of  this  provision. 
The  committee  intends  that  the  24-day  standard  be  applied  without 
differentiation  between  electronically  transmitted  and  conventional 
"paper"  claims. 

The  elimination  of  PIP  for  PPS  hospitals  would  be  delayed  until 
an  intermediary  had  demonstrated  that  it  had  complied  with  the 
prompt  payment  provision  for  at  least  three  consecutive  months. 
The  Committee  intends  that  the  Secretary  would  establish,  on  a 
temporary  basis,  interim  pajmtients  during  any  period  in  which 
claims  processing  is  suspended.  If  an  intermediary  fails  to  meet  the 
prompt  payment  criterion  for  three  consecutive  months,  all  the 
hospitals  it  serves  may  choose  to  be  placed  on  PIP.  Once  an  inter- 
mediary has  reestablished  compliance  with  the  prompt  pajmient 
rule  for  three  consecutive  months,  the  reinstatement  of  PIP  would 
be  discontinued. 

If  the  carrier  fails  to  pay  95  percent  of  clean  part  B  claims 
within  24  days,  interest  will  be  assessed  on  delayed  claims  for  each 
day  beginning  with  the  25th  day  (at  the  usual  government  prompt 
payment  rate)  until  the  claim  is  paid.  To  allow  time  for  carriers  to 
develop  new  processing  systems,  the  interest  requirement  would  be 
delayed  6  months  and  there  would  be  a  15-day  grace  period  (i.e., 
the  penalties  would  only  be  applied  to  claims  on  or  after  the  40th 
day)  for  one  year. 

Effective  cfate.— October  1,  1986. 

9.  Changes  in  Inpatient  Hospital  Deductible 

Current  law. — Medicare's  inpatient  hospital  deductible  must,  by 
law,  be  adjusted  each  January  based  on  a  formula  which  reflects 
the  average  cost  of  a  day  of  hospital  care. 

In  recent  years  lengths  of  stay  have  been  decreasing  faster  than 
costs  per  stay.  Total  costs  now  are  divided  by  a  smaller  denomina 
tor;  this  results  in  a  higher  per-day  figure.  The  deductible  was  $400 
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in  1985,  and  is  $492  in  1986.  The  Administration  estimates  that  the 
deductible  will  increase  by  16  percent  to  $572  in  1987. 

Explanation  of  provision. — This  provision  would  set  the  deducti- 
ble at  $520  in  1987.  In  future  years,  the  annual  increase  in  the  de- 
ductible would  be  tied  to  the  annual  increase  in  the  average  cost  of 
a  Medicare  hospital  discharge  instead  of  the  cost  of  an  average  day 
of  hospital  care. 

Effective  date. — January  1,  1987. 

10.  Provider  Representation  of  Beneficiaries  on  Appeals 

Current  law. — In  1984,  manual  instructions  prohibited  providers 
(e.g.,  hospitals  and  home  health  agencies)  from  representing  a  ben- 
eflcary  in  an  appeal  where  a  pajnnent  had  been  denied  for  a  serv- 
ice they  provided. 

Explanation  of  provision. — The  provision  would  broaden  the 
appeal  authority  to  include  provider  representation  of  beneficiaries 
for  all  Medicare  part  A  and  part  B  appeals  of  claims  denials.  Pro- 
viders would  not  be  allowed  to  claim  the  costs  of  unsuccessful  ap- 
peals on  the  cost  report.  Beneficiaries  would  not  be  responsible  for 
the  costs  of  successful  or  unsuccessful  appeals  filed  on  their  behalf. 

Effective  rfate.— Enactment. 

11.  Notice  of  Hospital  Discharge  Rights;  Discharge  Planning 

Current  law. — Under  the  Medicare  prospective  pajmient  system 
hospitals  are  reimbursed  on  a  per  case  basis  according  to  a  pa- 
tient's diagnosis.  The  payment  rates  reflect  the  average  cost  of  pro- 
viding care  for  patients  in  the  same  diagnostic  category.  Hospitals 
and/or  physicians  determine  when  it  is  medically  appropriate  to 
discharge  a  Medicare  beneficiary  from  inpatient  care.  In  February 
1986,  the  Health  Care  Financing  Administration  arranged  for  vol- 
untary distribution  to  patients  through  hospitals  of  a  notice  of  pa- 
tient rights  which  includes  information  concerning  financial  liabil- 
ity for  continued  inpatient  stay  and  procedures  to  appeal  a  dis- 
charge notice. 

Beneficiaries  who  have  been  in  the  hospital  three  days  and  re- 
quire additional  skilled  care  are  eligible  for  up  to  100  days  of  care 
in  a  Medicare  approved  skilled  nursing  facility  (SNF).  Beneficiaries 
who  must  remain  at  home  but  still  require  skilled  nursing  care  on 
an  intermittent  basis  are  eligible  for  home  health  services.  In  May 
1986,  regulations  were  issued  to  require  hospitals  which  participate 
in  Medicare  to  have  a  discharge  planning  program  to  facilitate  the 
provision  of  follow-up  care  after  discharge  from  the  hospital.  Fiscal 
intermediaries  determine  whether  claims  for  these  services  meet 
Medicare  coverage  criteria  after  a  claim  has  been  submitted. 

Explanation  of  provision. — The  provision  would  amend  Medi- 
care's conditions  of  participation  for  hospitals  to  require  that  bene- 
ficiaries receive  a  notice  of  patient  rights  at  the  time  of  admission 
to  the  hospital.  The  notice  would  include  information  concerning 
rights  to  inpatient  and  post-hospital  care  under  Medicare,  financial 
liability,  and  appeal  rights. 

The  provision  would  require  a  hospital,  as  a  condition  of  partici- 
pation in  Medicare,  to  provide  a  timely  discharge  planning  evalua- 
tion for  beneficiaries  that  would  meet  guidelines  to  be  established 
by  the  Secretary.  The  discharge  evaluation  would  assess  the  pa- 
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tient's  need  for  post-hospital  services  and  the  availability  of  these 
services.  The  Committee  intends  that  the  Secretary  exercise  flexi- 
bility in  establishing  the  standards  and  guidelines  for  discharge 
planning  so  as  not  to  place  undue  hardship  on  small  hospitals,  par- 
ticularly those  in  rural  areas.  In  establishing  conditions  of  partici- 
pation for  hospitals  not  accredited  by  the  Joint  Commission  on  Ac- 
creditation of  Hospitals,  the  Secretary  did  provide  flexibility  in  the 
discharge  planning  requirements,  including  flexibility  for  the  hos- 
pital to  determine  the  appropriate  personnel  to  carry  out  the  dis- 
charge planning.  The  Committee  expects  the  Secretary  to  allow  for 
similar  flexibility  under  the  discharge  planning  requirements  of 
this  provision. 

The  Secretary  would  be  required  to  implement  a  pilot  program 
to  test  prior  and  concurrent  authorization  for  SNF  and  home 
health  services  as  an  alternative  to  the  waiver  of  liability  provi- 
sion. The  results  of  the  pilot  program  would  be  due  to  the  Congress 
April  1988. 

Effective  date. — The  notice  of  patient  rights  would  be  required  no 
later  than  six  months  after  enactment.  The  discharge  planning  re- 
quirement would  be  effective  one  year  after  the  date  of  enactment. 

12.  PRO  Reviw  of  Discharge  Appeals 

Current  law. — If  a  Medicare  beneficiary  believes  that  his  or  her 
discharge  decision  is  premature,  he  or  she  may  appeal  to  a  Utiliza- 
tion and  Quality  Control  Peer  Review  Organization  (PRO).  The 
PRO  must  make  a  determination  within  three  working  days  of  re- 
ceipt of  the  appeal.  In  the  event  of  an  adverse  decision,  the  benefi- 
ciary may  be  financially  liable  for  several  days  of  continued  stay 
before  receiving  notice  of  the  PRO's  decision. 

Explanation  of  provision. — The  PRO  would  be  required  to  make 
the  appeal  decision  within  two  calendar  days  after  receipt  of  an 
appeal.  A  beneficiary  who  appeals  his  or  her  discharge  notice  and 
loses  the  appeal  would  not  be  liable  for  charges  for  a  continued  in- 
patient hospital  stay  until  the  day  following  receipt  of  the  PRO's 
adverse  decision  on  appeal.  This  financial  protection  could  apply 
only  up  to  four  days  after  the  discharge  notice. 

Effective  date. — The  expedited  PRO  review  of  hospital  denial  no- 
tices would  be  effective  30  days  after  enactment. 

13.  PRO  Review  of  Inpatient  Hospital  Services  and  Readmissions 

Current  law. — Utilization  and  Quality  Control  Peer  Review  Orga- 
nizations (PROs)  review  cases  of  all  patients  that  have  been  read- 
mitted to  the  same  hospital  within  15  days  of  discharge. 

Explanation  of  provision. —Review  of  cases  that  have  been  read- 
mitted to  the  hospital  will  include  at  least  a  sample  of  readmis- 
sions occurring  within  31  days  of  discharge. 

The  provision  would  require  the  Secretary  to  take  measures 
needed  to  ensure  that  PROs  receive  necessary  patient  information. 
This  information  should  be  transmitted  directly  from  the  hospital 
if  the  fiscal  intermediary  unnecessarily  delays  forwarding  the  data. 

Effective  date. — Intensified  readmission  review  would  apply  to 
PRO  contracts  entered  into  or  renewed  on  or  after  January  1,  1987. 
The  timely  data  and  information  sharing  requirements  would  be  ef- 
fective within  six  months  of  the  date  of  exactment. 
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14.  PRO  Review  of  Quality  of  Care 

Current  law. — Utilization  and  Quality  Control  Peer  Review  Orga- 
nizations (PROs)  are  required  to  review  at  least  a  sample  of  the 
professional  activities  of  physicians  and  other  health  care  practi- 
tioners and  of  institutional  and  noninstitutional  providers  (includ- 
ing health  maintenance  organizations  and  competive  medical 
plans)  for  purposes  of  determining  whether  the  services  provided 
were  medically  necessary  and  met  professionally  recognized  stand- 
ards of  care.  However,  PRO  contracts  limit  required  review  to  inpa- 
tient hospital  services.  PROs  are  also  responsible  for  assuring  confi- 
dentiality of  patient  information. 

Explanation  of  provision.— The  provision  would  require  each 
PRO  to  devote  a  reasonable  proportion  of  its  efforts  to  quality  of 
care  reviews.  In  addition,  each  PRO  would  be  required  to  provide 
that  a  reasonable  allocation  of  its  quality  of  care  review  activities 
is  made  among  the  different  cases  and  settings  (including  post- 
acute  care  settings,  ambulatory  settings,  and  health  maintenance 
organizations)  for  which  potential  problems  of  quality  have  been 
identified.  The  provision  would  require  the  Secretary  of  Health  and 
Human  Services  to  identify  methods  to  assist  PROs  in  identifying 
those  cases  which  are  more  likely  than  others  to  be  associated  with 
quality  care  problems. 

PROs  would  be  required  to  acknowledge  formally  all  written  ben- 
eficiary complaints  about  the  quality  of  Medicare  covered  services. 
This  acknowledgement  would  advise  the  beneficiary  that  appropri- 
ate action  would  be  taken.  The  PRO  will  determine  the  appropriate 
course  of  action  which  may  include  a  formal  investigation.  The 
PRO  would  be  expected  to  establish  a  process  to  account  for  each 
request  and  its  disposition. 

In  addition,  PROs  would  be  required  to  share  confidential  infor- 
mation related  to  quality  of  care  with  state  licensing  authorities 
and  national  accrediting  bodies  acting  pursuant  to  section  1865  of 
the  Social  Security  Act. 

Effective  date. — The  provision  relative  to  PRO  requirements 
would  apply  to  PRO  contracts  entered  into  or  renewed  on  or  after 
January  1,  1987.  The  amendment  relating  to  the  Secretary's  re- 
sponsibilities to  help  PROs  identify  quality  problems  would  be  ef- 
fective on  enactment.  Beneficiary  complaints  received  nine  months 
after  the  date  of  enactment  must  be  acknowledged.  PROs  are  re- 
quired to  share  confidential  information  for  requests  received  six 
months  after  enactment. 

15.  Payment  for  Home  Health  Services 

Current  law. — Under  regulations  published  July  5,  1985,  reim- 
bursement for  home  health  services  is  limited  to  120  percent  of  the 
mean  cost  per  visit  incurred  by  all  home  health  agencies.  For  cost 
reporting  periods  beginning  on  or  after  July  1,  1986  the  limits  are 
set  at  115  percent  of  the  mean,  and  for  such  periods  beginning  on 
or  after  July  1,  1987  the  limits  are  set  at  112  percent  of  the  mean. 
Separate  limits  are  established  for  and  applied  to  each  type  of  serv- 
ice (e.g.,  skilled  nursing,  home  health  aide,  and  physical  therapy 
services). 
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Explanation  of  provision. — The  provision  would  allow  home 
health  agencies  to  apply  the  per  service  limits  in  the  aggregate 
rather  than  to  each  type  of  home  health  service.  The  General  Ac- 
counting Office  would  be  required  to  report  on  the  appropriateness 
of  applying  the  limits  on  a  service-by-service  basis. 

Effective  date. — Cost  reporting  periods  beginning  on  or  after  Oc- 
tober 1,  1986. 

16.  Occupational  Therapy  Services 

Current  law. — Part  B  coverage  of  occupational  therapy  services  is 
limited  to  treatment  in  a  hospital  outpatient  department,  compre- 
hensive outpatient  rehabilitation  facility,  home  health  agency,  or 
when  provided  incident  to  physicians'  services. 

Explanation  of  provision. — The  provision  would  extend  reim- 
bursement under  part  B  of  Medicare  for  occupational  therapy  serv- 
ices. This  therapy  would  be  covered  when  provided  in  a  skilled 
nursing  facility  (when  part  A  coverage  is  exhausted),  in  a  clinic,  or 
a  rehabilitation  agency.  Payment  would  be  made  on  a  reasonable 
cost  basis. 

The  provision  would  provide  part  B  coverage  of  occupational 
therapy  services  when  furnished  in  a  therapist's  office  or  a  benefi- 
ciary's home.  The  independently  practicing  therapist  would  have  to 
meet  licensing  and  other  standards  prescribed  by  the  Secretary.  No 
more  than  $500  in  incurred  expenses  would  be  eligible  for  coverage 
in  a  calendar  year  per  beneficiary.  Payment  would  be  based  on  80 
percent  of  reasonable  charges. 

Effective  date.— October  1,  1986. 

17.  Modify  Waiver  of  Liability  and  Appeals  for  Home  Health 
Services 

Current  law. — Home  health  agencies  can  receive  pajrments  for 
items  or  services  which  are  not  deemed  reasonable  emd  necessary 
or  are  determined  to  be  custodial  in  nature,  if  neither  the  benefici- 
ary nor  the  provider  knew  (or  could  reasonably  be  expected  to  have 
known)  that  they  were  not  covered.  Home  health  care  agencies  can 
be  presumed  to  meet  this  test  if  their  claims  denial  rate  falls  below 
2.5  percent.  COBRA  maintained  this  favorable  presumption  criteria 
for  home  health  agencies  until  12  months  after  claims  processing 
for  home  health  agencies  has  been  consolidated  under  10  regional 
intermediaries  (as  required  by  law). 

Beneficiaries  who  are  homebound  and  require  (a)  skilled  nursing 
services  on  an  intermittent  basis  or  (b)  physical  or  speech  therapy 
are  eligible  for  home  health  services.  Program  guidelines  specify 
that  intermittent  care  is  care  usually  provided  a  few  hours  a  day 
several  times  a  week.  These  guidelines  also  specify  that  intermit- 
tent care  can  include  medically  reasonable  and  necessary  daily 
care  (7  days  a  week)  for  a  short  period  of  time  (2-3  weeks)  and,  in  a 
few  cases  involving  unusual  circumstances,  an  additional  period 
when  certified  by  a  physician.  The  manuals  classify  denials  of  cov- 
erage under  the  intermittent  or  homebound  criteria  as  "technical 
denials".  Technical  denials  cannot  be  appealed. 

Explanation  of  provision. — The  provision  would  amend  the 
waiver  of  liability  provision.  The  provision  would  allow  the  pay- 
ment for  home  health  services  if  the  provider  did  not  or  could  not 
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have  been  expected  to  know  that  pa3niient  would  be  denied  on  the 
basis  that  the  individual  was  not  homebound  or  did  not  require 
care  on  an  intermittent  basis.  By  removing  these  coverage  criteria 
from  ^'technical  denial"  status,  all  home  health  service  claims 
could  be  appealed.  The  Secretary  would  be  required  to  issue  regula- 
tions which  specify  the  limitations  that  were  applied  through 
manuals  and  guidelines  as  of  January  1,  1986  to  be  applied  to 
homebound  and  intermittent  status  for  covered  home  health  serv- 
ices. Final  regulations  must  be  published  by  July  1,  1987. 

Effective  date. — The  expansion  of  the  appeal  and  waiver  of  liabil- 
ity provisions  would  apply  to  coverage  denials  occurring  after  July 
1,  1987. 

18.  Establishment  of  Patient  Outcome  Assessment  Project 
Current  law. — No  provision. 

Explanation  of  provision. — The  Committee  is  concerned  about 
the  wide  variation  in  medical  practice  patterns  throughout  the 
country.  The  provision  would  require  the  Secretary  of  Health  and 
Human  Services  to  study  nationwide  variations  in  medical  practice 
patterns  for  certain  medical  procedures.  Further,  the  Secretary 
would  be  required  to  study  the  relationship  between  these  vari- 
ations and  health  status  outcomes,  with  primary  emphasis  on  Med- 
icare beneficiaries. 

Effective  date.— October  1,  1986. 


B.  Medicaid  Provisions 

1.  Optional  Coverage  of  Poor  Pregnant  Women,  Infants,  and  Chil- 
dren 

Current  law. — States  are  required  to  provide  Medicaid  coverage 
to  all  children  receiving  assistance  under  the  federally  assisted  Aid 
to  Families  with  Dependent  Children  (AFDC)  program  and  may 
provide  coverage  for  children  who  would  be  eligible  for  AFDC 
except  for  income  requirements  (known  as  the  medically  needy).  In 
addition,  States  may  cover  all  or  reasonable  categories  of  children 
under  age  18  or  19  or  20  or  21  who  do  not  meet  the  AFDC  defini- 
tion of  dependent  children  (known  as  Ribicoff  children).  States  are 
required  to  cover  all  children  born  after  October  1,  1983  up  to  age 
five  who  meet  the  AFDC  income  and  resources  requirements  and 
may  extend  coverage  to  all  such  children  under  age  five  immedi- 
ately. States  are  also  required  to  cover  pregnant  women  meeting 
AFDC  income  and  resources  standards.  The  January  1986  AFDC 
levels  in  the  48  contiguous  States  and  the  District  of  Columbia 
were  all  below  the  poverty  line. 

Explanation  of  provision. — The  provision  would  give  States  the 
option  to  expand  Medicaid  eligibility  to  cover:  (1)  pregnant  women 
with  incomes  up  to  the  Federal  poverty  level;  and  (2)  young  chil- 
dren with  family  incomes  up  to  the  Federal  poverty  level.  Initially 
the  States  could  cover  children  under  age  one.  Beginning  in  fiscal 
year  1988  the  age  level  would  increase  by  one  in  each  fiscal  year 
until  all  children  up  to  age  five  were  included.  Under  the  provi- 
sion, States  would  be  permitted,  but  not  required,  to  impose  an 
assets  test  for  both  pregnant  women  and  children  equal  to  that 
used  under  the  current  AFDC,  Supplement  Security  Income  (SSI), 
or  the  State  medically  needy  program. 

The  provision  would  specify  that  election  of  expanded  Medicaid 
coverage  would  be  optional  with  the  States.  Covered  services  would 
include  prenatal,  delivery,  and  60-days  of  post-partum  care  services 
for  pregnant  women  and  all  Medicaid  services  for  covered  children. 

The  provision  is  intended  to  promote  reductions  in  infant  mortal- 
ity and  incidence  of  low  birthweight.  Accordingly,  States  will  be 
able  to  elect  to  cover  women  and  certain  children  with  incomes  up 
to  the  poverty  line  for  services  that  would  be  designed  to  achieve 
these  goals. 

Tne  Committee  believes  that  to  ensure  the  effectiveness  of  this 
provision.  States  should  conduct  outreach  efforts  to  insure  that  po- 
tentially eligible  women  are  aware  of  the  availability  of  this  cover- 
age. Without  such  outreach  and  care,  this  amendment  might 
merely  result  in  substitution  of  Federal  funds  for  State  or  local 
funds  now  spent  on  hospital-based  deliveries  without  any  concomi- 
tant reduction  in  infant  mortality  or  incidence  of  low  birthweight. 
This  provision  is  not  intended  to  permit  States  or  localities  to 
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reduce  their  current  levels  of  services  to  pregnant  women  and  chil- 
dren. 

Effective  c?ate.— April  1,  1987. 

2.  Optional  Coverage  of  Elderly  and  Disabled  Poor  and  Poor  Med- 

icare Beneficiaries 

Current  law. — Eligibility  of  the  elderly  and  the  disabled  for  Med- 
icaid is  linked  to  actual  or  potential  receipt  of  cash  assistance 
under  the  Federal  Supplemental  Security  Income  (SSI)  program. 
The  elderly  and  the  disabled  covered  under  Medicaid  generally  are 
persons  receiving  Federal  and/or  State  SSI  payments,  residing  in  a 
skilled  nursing  facility  or  intermediate  care  facility,  or  incurring 
substantial  medical  expenses.  The  income  and  resources  eligibility 
criteria  differ  substantially  among  the  States. 

Proposal. — The  States  would  have  the  option  to  expand  Medicaid 
eligibility  to  cover  the  elderly  and  disabled  with  an  income  thresh- 
old up  to  the  Federal  poverty  level  for  (1)  all  Medicaid  services;  or 
(2)  only  the  cost  of  the  Medicare  part  A  deductible  and  coinsurance, 
and  the  part  B  premium,  deductible,  and  coinsurance.  The  resource 
limit  would  be  the  same  as  under  the  SSI  program  for  States  which 
restrict  coverage  to  the  categorically  needy;  States  having  medical- 
ly needy  programs  could  use  the  medically  needy  resource  levels. 

The  provision  would  provide  that  election  of  expanded  coverage 
would  be  optional  with  the  States.  However,  the  election  could  only 
be  made  where  the  State  had  expanded  its  Medicaid  coverage  for 
children  up  to  one  year  of  age  and  pregnant  women  as  authorized 
under  the  Committee  bill.  States  would  not  be  required  to  use  the 
same  income  levels  for  newly  eligible  children  and  pregnant 
women  as  they  use  for  the  newly  eligible  aged  and  disabled. 

Effective  c?ate.— July  1,  1987. 

3.  Hold-harmless  Provision  for  Change  in  Federal  Medical  As- 

sistance Percentage 

Current  law. — COBRA  provided  that  beginning  in  fiscal  year 
1987,  the  Federal  Medical  Assistance  Percentage  (FMAP)  is  to  be 
calculated  on  an  annual  rather  than  a  biennial  basis.  The  FMAP, 
which  represents  the  Federal  share  of  Medicaid  expenditures  in 
the  State,  is  tied  to  a  formula  inversely  related  to  the  per  capita 
income  of  the  State. 

Explanation  of  provision. — The  provision  would  specify  that  any 
State  which  would  be  adversely  affected  in  FY  1987  by  the  change 
from  a  biennial  to  annual  calculation  of  the  FMAP,  would  be  per- 
mitted to  continue  to  use  the  FY  1986  matching  rate  for  FY  1987 
for  Medicaid. 

Effective  date.— October  1,  1986. 

4.  Respiratory  Care  Services  for  Ventilator-dependent  Individuals 

Current  law. — States  are  required  to  cover  home  health  services 
for  Medicaid  beneficiaries  who  are  over  21  and  categorically  needy 
under  21  if  they  are  eligible  to  receive  skilled  nursing  facility  serv- 
ices. They  may  also  offer  such  services  to  the  medically  needy. 

Medicaid  will  pay  for  ventilator  dependent  services  in  the  home 
only  if  the  State  has  elected  to  provide  such  coverage  on  a  state- 
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wide  basis  or  if  the  State  is  offering  the  services  to  a  target  popula- 
tion group  under  a  home  and  community-based  services  waiver. 

Explanation  of  provision. — The  provision  would  require  States  to 
cover  respiratory  services  in  the  home  for  individuals  who  (1)  are 
medically  dependent  on  a  ventilator  for  life  support  at  least  6 
hours  per  day;  (2)  have  been  so  dependent  for  at  least  30  consecu- 
tive days  (or  the  maximum  number  of  days  authorized  under  the 
State  plan,  whichever  is  less),  as  inpatients,  and  who,  but  for  home 
respiratory  care,  would  require  respiratory  care  on  an  inpatient 
basis  paid  for  by  Medicaid  in  these  institutions;  (3)  have  adequate 
social  support  services  to  be  cared  for  at  home;  and  (4)  wish  to  be 
cared  for  at  home.  The  requirements  under  (2)  may  be  satisfied  by 
a  continuous  stay  in  any  one  or  more  of  the  following  facilities; 
hospitals,  skilled  nursing  facilities,  or  intermediate  care  facilities. 

Effective  date. — Service  performed  on  or  after  October  1,  1986. 

5.  Respite  Care  Pilot  Project  in  New  Jersey 

Current  law. — Medicaid  does  not  currently  cover  respite  care 
services  except  where  provided  under  a  home-  and  community- 
based  services  waiver. 

Explanation  of  provision. — The  provision  would  fund  a  respite 
care  project  in  the  State  of  New  Jersey  now  operated  by  the  New 
Jersey  Department  of  Health.  All  families  would  be  eligible  for  the 
project  but  priority  would  be  given  to  Medicaid  recipients,  with 
others  paying  on  a  sliding  scale  for  services.  Highest  priority  will 
go  to  elderly  beneficiaries  who  will  become  Medicaid  eligible  if  they 
become  institutionalized.  Half  of  the  funding  for  the  respite  care 
program  would  come  from  the  State  and  half  from  Medicaid.  In  no 
case  will  Federal  outlays  exceed  $1,000,000  in  FY1987,  and 
$2,000,000  in  each  of  FYs  1988,  1989,  and  1990.  Federal  funding  will 
cease  to  be  available  after  September  30,  1990. 

Effective  date. — Enactment. 

6.  Presumption  of  Eligibility  for  Pregnant  Women 

Current  law. — Title  XIX  of  the  Social  Security  Act  allows  for  a 
three  month  retroactive  eligibility  period  prior  to  the  date  on 
which  application  for  medical  assistance  is  made.  Medicaid  regula- 
tions further  require  State  agencies  to  determine  eligibility  within 
45  days  from  the  day  of  the  application  for  benefits.  If  the  applica- 
tion is  approved,  medical  expenses  incurred  during  those  45  days 
would  be  reimbursed  under  the  normal  Medicaid  rules.  If  the  appli- 
cation is  denied,  medical  expenses  incurred  during  those  45  days 
would  be  the  responsibility  of  the  individual. 

Explanation  of  provision. — The  provision  would  permit  State 
agencies  to  accelerate  Medicaid  eligibility  for  ambulatory  prenatal 
care.  Under  the  program,  the  agency  may  for  any  one  pregnancy, 
grant  presumptive  eligibility  for  a  period  not  to  exceed  45  days  if: 
(1)  the  woman  has  begun  maternity  care  with  a  qualified  Medicaid 
provider  eligible  to  participate  in  the  presumptive  eligibility  pro- 
gram; (2)  the  provider  determines  that  the  woman's  family  income 
falls  below  the  applicable  Medicaid  standard;  (3)  the  provider  noti- 
fies the  State  agency  within  5  working  days  of  the  woman's  eligibil- 
ity; and  (4)  the  individual  applies  for  program  benefits  within  14 
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calendar  days  of  the  beginning  date  of  the  presumed  eligibility 
period. 

A  qualified  Medicaid  provider  for  purposes  of  this  provision  is  an 
organization  which  provides  outpatient  hospital,  rural  health,  or 
Medicaid  clinic  services  as  defined  under  Title  XIX  of  the  Social 
Security  Act.  In  addition,  the  provider  must  be  receiving  funding 
from  certain  other  Federal  programs  or  be  a  State-approved  peri- 
natal clinic. 

States  must  provide  guidelines  to  these  clinics  on  how  to  deter- 
mine this  presumptive  Medicaid  eligibility.  Clinics  that  do  not  per- 
form this  eligibility  function  to  the  satisfaction  of  the  State  can  be 
barred  from  participating  from  this  presumptive  eligibility  pro- 
gram. 

Federal  medical  assistance  payments  made  on  behalf  of  pregnant 
women  during  the  accelerated  eligibility  period  would  be  at  the 
same  rate  applicable  for  other  beneficiaries  in  the  State  regardless 
of  whether  such  women  are  ultimately  determined  to  be  eligible  for 
medical  assistance. 

State  agencies  would  be  responsible  for  processing  the  normal  ap- 
plication for  benefits.  This  application  would  include  all  the  infor- 
mation otherwise  required  for  all  State  Medicaid  applicants,  such 
as  third  party  liability  information,  social  security  number,  estab- 
lishment of  paternity,  assignment  of  rights  to  payments,  and  all  in- 
formation related  to  income  and  resources. 

Effective  date— K^ril  1,  1987. 


C.  Miscellaneous  Provisions 

1.  Retroactive  Modification  of  Child  Support  Arrearages 

Current  law. — In  most  States,  a  child  support  order  can  be  modi- 
fied only  prospectively;  that  is,  the  terms  of  the  modification  do  not 
take  effect  until  after  the  date  on  which  it  becomes  final.  Thus, 
only  future  child  support  payments  would  be  affected.  However,  a 
number  of  States  permit  the  child  support  award  to  be  retroactive- 
ly modified.  In  such  States,  the  court  (or  administrative  entity)  has 
the  authority  to  reduce  or  nullify  arrearages.  Further,  under  the 
Uniform  Reciprocal  Enforcement  of  Support  Act  (URESA),  in  inter- 
state cases,  the  court  in  the  noncustodial  parent's  State  may 
modify  the  child  support  order  of  the  custodial  parent's  State  to 
the  same  extent  the  order  could  be  modified  in  the  State  that 
issued  the  order. 

Explanation  of  provision. — The  provision  adds  to  the  child  sup- 
port enforcement  program  established  by  title  IV  of  the  Social  Se- 
curity Act  a  new  requirement  which  States  must  meet  to  be  in 
compliance  with  that  program.  To  meet  this  new  requirement, 
State  laws  relating  to  the  enforcement  of  child  support  orders  must 
prohibit  changes  in  those  orders  which  are  effective  on  a  retroac- 
tive basis.  The  Committee  recognizes  that  a  person's  financial  cir- 
cumstances change.  The  noncustodial  parent  may  lose  his  or  her 
job  or  face  other  circumstances  that  cause  him  or  her  not  to  be 
able  to  afibrd  the  original  child  support  award.  The  amendment  is 
not  intented  to  prevent  changes  in  future  child  support  payments  if 
the  financial  situation  of  the  noncustodial  parent  changes.  What 
the  Committee  is  seeking  to  prevent  is  the  purposeful  noncompli- 
ance by  the  noncustodial  parent,  because  of  his  hope  that  his  child 
support  obligation  will  be  retroactively  forgiven.  If  the  noncusto- 
dial parent's  circumstances  change  because  of  unemplojmient,  ill- 
ness or  another  such  reason,  the  amendment  puts  the  burden  on 
the  noncustodial  parent  to  notify  the  custodial  parent  and  the 
court  or  entity  which  issued  the  child  support  order  of  his  changed 
circumstances  and  his  intent  to  have  his  child  support  order  modi- 
fied. No  modification  would  be  permitted  before  the  date  of  this  no- 
tification. 

2.  Hold-harmless  Provision  for  Change  in  Federal  Medical  Assist- 

ance Percentage  for  Purposes  of  the  AFDC  Program 

Current  law. — COBRA  provided  that  beginning  in  fiscal  year 
1987,  the  Federal  Medical  Assistance  Percentage  (FMAP)  is  to  be 
calculated  on  an  annual  rather  than  a  biennial  basis.  The  FMAP  is 
tied  to  a  formula  inversely  related  to  the  per  capita  income  of  the 
State.  The  FMAP  may  also  be  used  for  AFDC. 

Explanation  of  provisions. — The  provision  would  specify  that  any 
State  which  would  be  adversely  affected  in  FY  1987  by  the  change 
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from  a  biennial  to  annual  calculation  of  the  FMAP,  would  be  per- 
mitted to  continue  to  use  the  FY1986  matching  rate  for  FY1987  for 
AFDC. 

Effective  date.— Octoher  1,  1986. 


TITLE  VI-A:  REVENUE  PROVISIONS 


1.  Extend  Medicare  Coverage  and  Hospital  Insurance  Tax  to  All 
State  and  Local  Government  Employees  (sec.  661  of  the  bill) 

Present  law. — Prior  to  enactment  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  (COBRA),  P.L.  99-272,  State  and 
local  government  employees  v^^ere  covered  for  social  security  and 
Medicare  benefits  only  if  the  State  and  the  Secretary  of  Health  and 
Human  Services  (HHS)  entered  into  a  voluntary  agreement  provid- 
ing such  coverage.  In  COBRA,  the  Congress  extended  Medicare  cov- 
erage (and  the  corresponding  hospital  insurance  payroll  tax)  on  a 
mandatory  basis  to  State  and  local  government  employees  hired 
after  March  31,  1986,  for  services  performed  after  that  date. 

COBRA  also  authorized  States  to  elect  to  extend  Medicare  cover- 
age to  State  and  local  government  employees  hired  prior  to  April  1, 
1986,  by  voluntary  agreement  with  HHS.  Under  present  law,  how- 
ever, Medicare  coverage  is  not  mandatory  for  State  and  local  gov- 
ernment employees  hired  prior  to  April  1,  1986  unless  such  a  vol- 
untary agreement  is  in  effect.  Medicare  coverage  (and  the  hospital 
insurance  payroll  tax)  is  mandatory  for  Federal  employees. 

For  wages  paid  in  1986  to  Medicare-covered  employees,  the  com- 
bined employer-employee  hospital  insurance  tax  rate  is  2.9  percent 
(1.45  percent  on  each)  of  the  first  $42,000  of  wages  (Code  sees.  3101, 
3111,  and  3121(a)). 

Reasons  for  change. — Individuals  who  have  worked  in  State  and 
local  government  employment  that  is  excluded  from  Medicare  cov- 
erage often  qualify  for  Medicare  benefits.  These  individuals  qualify 
as  a  result  of  work  performed  in  other  emplo5niient  covered  under 
the  program  or  through  the  entitlement  of  a  spouse.  By  and  large, 
individuals  who  qualify  after  having  worked  in  excluded  State  and 
local  government  emplo3niient  have  contributed  significantly  less 
in  FICA  payroll  taxes  than  others  who  become  entitled  to  benefits 
having  had  comparable  lifetime  earnings  all  of  which  were  subject 
to  FICA.  Such  individuals  thus  represent  an  inequitable  financial 
drain  on  the  Medicare  hospital  insurance  program. 

Unlike  monthly  social  security  benefits,  where  minimal  covered 
earnings  and  tax  contributions  result  in  minimal  benefit  amounts, 
entitlement  to  Medicare  is  entitlement  for  the  full  range  of  bene- 
fits. The  benefits  are  the  same  regardless  of  whether  the  insured 
worker  has  made  significant  tax  contributions  over  his  or  her 
working  lifetime  or  whether  the  individual  has  qualified  with  the 
minimum  number  of  quarters  of  coverage.  The  committee  believes 
that  this  anomaly  should  be  corrected. 

Explanation  of  provision. — The  provision  extends  hospital  insur- 
ance (Medicare)  coverage  on  a  mandatory  basis  to  all  employees  of 
State  and  local  governments  not  otherwise  covered  for  Medicare 
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under  present  law.^  The  employers  and  their  employees  will 
become  liable  for  the  hospital  insurance  portion  of  the  FICA  tax, 
and  the  employees  will  earn  credit  toward  Medicare  eligibility 
based  on  their  covered  earnings.  ^  (The  optional  Medicare  coverage 
provision  enacted  in  COBRA  is  terminated.)  The  collection  of  the 
hospital  insurance  tax  with  respect  to  State  and  local  government 
employees  to  whom  the  provision  applies  is  to  be  carried  out  in  the 
same  manner  as  provided  in  COBRA  with  respect  to  employees 
hired  after  March  31,  1986. 

Effective  date. — Medicare  coverage  and  the  corresponding  hospi- 
tal insurance  payroll  tax  are  extended  to  all  State  and  local  em- 
ployees (not  otherwise  covered  by  present  law)  effective  after  April 
30,  1987,  for  services  performed  after  that  date. 

2.  Increase  in  Cigarette  Excise  Tax  Rates  (sec.  662  of  the  bill) 

Present  law. — An  excise  tax  is  imposed  on  cigarettes  manufac- 
tured in  or  imported  into  the  United  States  (Code  sec.  5701).  In 
COBRA,  the  Congress  made  permanent  the  tax  rate  on  small  ciga- 
rettes at  $8  per  thousand  (i.e.,  16  cents  per  pack  of  20  cigarettes), 
and  the  tax  on  large  cigarettes  at  $16.80  per  thousand.  (Proportion- 
ately higher  rates  apply  to  large  cigarettes  that  exceed  6.5  inches 
in  length.)  Most  cigarettes  are  classified  as  small  cigarettes  (i.e., 
weigh  not  more  than  three  pounds  per  thousand)  and  thus  are  tax- 
able at  16  cents  per  pack. 

Reasons  for  change. — The  committee  determined  that  the  present 
budgetary  situation  requires  an  increase  in  cigarette  excise  tax 
rates.  The  committee  further  believes  that  an  increase  in  cigarette 
taxes  should  help  to  discourage  smoking,  particularly  among 
younger  Americans,  and  reduce  associated  health  risks. 

The  committee  took  into  consideration  that  cigarette  excise  tax 
rates  were  unchanged  between  1951  and  1982.  Because  the  tax  is 
imposed  at  a  flat  rate,  rather  than  as  a  percentage  of  sale  price, 
the  effective  rate  of  the  tax  declined  steadily  during  this  period. 
Even  with  the  increase  made  by  the  bill,  the  tax  rate  will  remain 
lower  than  it  would  have  been  had  the  1951  tax  rate  been  indexed 
for  changes  since  1951  in  the  consumer  price  index. 

Explanation  of  provision. — The  bill  increases  the  excise  tax  rate 
on  small  cigarettes  to  $12  per  thousand  (i.e.,  from  16  to  24  cents  per 
pack  of  20  cigarettes).  Large  cigarettes  not  exceeding  6.5  inches  in 
length  are  to  be  taxed  at  a  rate  of  $25.20  per  thousand;  proportion- 
ate increases  apply  for  large  cigarettes  that  exceed  6.5  inches  in 
length. 


^  As  under  present  law,  Medicare  coverage  and  the  hospital  insurance  tax  £ire  not  extended  to 
individuals  hired  by  a  State  or  political  subdivision  to  relieve  unemployment;  patients  or  in- 
mates working  in  a  hospital,  home,  or  other  institution;  temporary  State  or  local  government 
workers  hired  for  certain  emergencies;  or  certain  students  working  in  District  of  Columbia  hos- 
pitals. Also,  the  provision  extends  for  Medicare  coverage  purposes  the  present-law  exception,  ap- 
plicable under  social  security  and  Medicare  coverage  pursuant  to  voluntary  State  agreements, 
for  certain  election  officials  and  election  workers  who  are  paid  less  than  $100  in  a  calendar  year 
(see  42  U.S.C.  sec.  418(cX8)). 

2  Also,  employees  who  performed  service  for  a  State  or  local  government  before  May  1,  1987 
that  would  constitute  Medicare-qualified  government  employment  if  performed  after  May  1, 
1987  may  receive  credit,  for  Medicare  coverage  purposes  only,  for  such  prior  service  under  tran- 
sitional provisions  in  the  bill,  similar  to  transitional  provisions  enacted  when  mandatory  Medi- 
care coverage  was  extended  to  Federal  employees.  The  bill  includes  a  provision  authorizing  ap- 
propriations as  required  for  the  transitional  provision. 
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As  in  the  case  of  the  1982  rate  increase,  the  increased  rates 
under  the  bill  apply  to  certain  cigarette  floor  stocks.  Under  the 
bill,  an  additional  tax  is  imposed  on  each  person  holding  cigarettes 
for  sale  (other  than  certain  retail  stocks)  on  October  1,  1986,  if  ihe 
cigarettes  were  removed  from  bonded  premises  before  that  date 
and  taxes  were  paid  on  removal  at  the  present-law  rates.  The  addi- 
tional tax  (which  is  treated  as  a  tax  imposed  under  sec.  5701) 
equals  the  excess  of  the  tax  that  would  apply  to  removal  of  the 
cigarettes  from  bonded  premises  on  or  after  October  1,  1986,  over 
the  present-law  tax  rates  on  such  cigarettes  (e.g.,  the  additional  tax 
on  small  cigarettes  is  $4  per  thousand).  This  additional  tax  is  due 
and  payable  on  November  17,  1986. 

The  bill  expressly  provides  that  cigarettes  that  are  held  in  a  for- 
eign trade  zone  on  October  1,  1986  and  that  are  entered  into  the 
customs  territory  of  the  United  States  on  or  after  October  1,  1986 
are  treated  as  held  for  sale  on  October  1,  1986  and  are  subject  to 
the  floor  stocks  tax.  This  includes  both  foreign  articles  on  which 
taxes  have  been  determined  or  customs  duties  liquidated  by  a  cus- 
toms officer  at  the  present-law  rate,  and  also  domestic  articles  as  to 
which  tax  liability  has  attached  at  the  present-law  rate  and  which 
have  been  placed  under  supervision  of  a  customs  ofllcer,  if  such  for- 
eign or  domestic  articles  are  held  in  a  foreign  trade  zone  on  Octo- 
ber 1,  1986  and  are  entered  or  re-entered  into  the  customs  territory 
of  the  United  States  on  or  after  October  1,  1986. 

An  exemption  from  the  floor  stocks  tax  is  provided  only  for  ciga- 
rettes held  for  sale  by  a  retailer  on  October  1,  1986  at  the  place 
where  intended  to  be  sold  at  retail.  For  example,  cigarettes  held  for 
sale  on  October  1,  1986  on  the  shelves  of  a  retail  store  will  be 
exempt  as  held  by  a  retailer,  but  cigarettes  held  on  October  1,  1986 
in  warehouses  or  other  similar  facilities  where  retail  consumers  do 
not  have  regular  access  to  them  or  in  a  foreign  trade  zone  are  not 
to  be  treated  as  retail  stocks  held  by  a  retailer  and  hence  are  not 
eligible  for  the  exemption. 

Effective  date. — The  provision  is  effective  for  cigarettes  removed 
from  bonded  premises  after  September  30,  1986,  and  for  floor 
stocks  (other  than  exempted  retail  floor  stocks)  held  or  treated  as 
held  on  October  1,  1986. 


ADDITIONAL  VIEWS  OF  SENATOR  WILLIAM  ARMSTRONG 
ON  THE  MEDICARE  TAX  ON  STATE  AND  LOCAL  EMPLOY- 
EES 

Earlier  this  year,  Congress  imposed  the  Medicare  Hospital  Insur- 
ance payroll  tax  on  State  and  local  employees  hired  after  March 
31,  1986 — that  is,  on  newly  hired  workers.  It  was  the  judgment  of 
Congress  last  fall  that  such  a  significant  tax  on  State  government 
and  workers  should  be  phased-in  prospectively.  I  believe  this  was 
the  appropriate  way  to  handle  the  imposition  of  the  tax  and  do  not 
support  imposing  it  on  current  State  and  local  employees  as  pro- 
posed in  this  reconciliation  bill. 

I  recognize  that  many  State  and  local  employees  become  eligible 
for  Medicare  benefits  through  private  sector  employment,  or 
through  a  spouse,  and  as  a  result  receive  full  benefits  while  paying 
a  lesser  amount  in  Medicare  taxes  than  a  private  sector  employee. 
In  my  view,  this  inequity  was  addressed  last  year  in  an  equitable 
manner  by  phasing  in  the  new  tax.  There  is  about  a  9%  turnover 
rate  each  year  among  State  and  local  employees.  Thus,  over  a  rela- 
tively short  period  of  time,  all  State  and  local  workers  will  be  re- 
quired to  pay  into  Medicare. 

I  think  this  solution  is  far  preferable  to  imposing  a  direct  1.45% 
pay  cut  on  current  State  and  local  workers  and  requiring  State 
governments  as  employers  to  pay  an  equal  tax.  I  am  concerned  this 
proposal  will  seriously  undermine  financial  stability  of  existing 
State  supported  retirement  and  health  care  programs.  In  addition, 
some  State  treasuries  are  already  suffering  from  the  problems 
facing  the  oil  and  farm  industries.  In  recent  years,  States  have  also 
faced  limitations  on  direct  Federal  aid  from  Congress.  While  reduc- 
tions in  such  Federal  aid  are  justified  because  of  the  Federal  defi- 
cit, I  do  not  believe  Congress  should,  at  the  same  time,  ask  State 
governments  to  pay  more  from  their  own  treasuries  in  taxes  to 
Washington. 
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CBO  COST  ESTIMATE 


CONGRESSIONAL  BUDGET  OFFICE 
U.S.  CONGRESS 
WASHINGTON,  D.C.  20S15 


July  29.  1986 


Rudolph  G.  Penner 
Director 


Honorable  Bob  Packwood 
Chairman 

Committee  on  Finance 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Mr.  Chairman: 

The  Congressional  Budget  Office  has  prepared  the  attached  cost 
estimates  of  the  provisions  in  the  Senate  Committee  on  Finance's 
reconciliation  package.  Provisions  with  no  outlay  or  revenue 
effect  are  not  listed  in  the  tables.  The  estimates  are  shown  in 
two  separate  attachments — one  showing  estimated  outlay  effects  and 
one  showing  estimated  revenue  effects. 

If  you  wish  further  details  on  this  estimate,  we  will  be 
pleased  to  provide  them. 


With  best  wishes. 


Sincerely, 


Rudolph  G.  Penner 


cc:    Honorable  Russell  B.  Long 
Ranking  Minority  Member 
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TABLE  1.  THE  ESTIMATED  REVENUE  EFFECTS  OF  THE  SENATE  FINANCE 
COMMITTEE  RECONCILIATION  PROVISIONS  RELATIVE  TO  THE 
BUDGET  RESOLUTION  BASE  (Fiscal  years,  in  billions  of  dollars) 


1987 

1988 

1989 

3-Year 
Total 

Increase  cigarette  excise  tax 
by  8  cents  per  pack,  net^ 

1.593 

1.684 

1.693 

Extend  Medicare  coverage  to 
state  and  local  government 
employees  hired  prior  to 
April  I,  1986b 

0.829 

2.151 

2.169 

5.U9 

Total  Revenue  Effect,  Net 

2.*22 

3.835 

3.862 

10.119 

a.        Effective  October  1,  1986. 


b.        Effective  May  1,  1987. 


Congressional  Budget  Office 
Tax  Analysis  Division 
3uly  28,  1986 
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01/23/d>e  03:18  PM 

TABLE  2  - 
FINANCE  RECONCILIATION  PROVISIONS 
IN  MILLIONS  OF  DOLLARS 

SUBTITLE  A  —  OUTLAY  PROVISIONS 

Part  1  —  Provisions  Relating  to  the  Medicare  Program 

3 -YEAR 

SECTIONS  FY  198?    FY  I988    FY  I989  TOTAL 


Subpart  A  —  Provisions  Relating  to  Part  A  of  Medicare 

601  -  Payments  for  Inpatient  Hospital  Services 

BA  10 

0  -180 

«« 

30 
-230 

55 
-260 

95 
-670 

602  -  Payments  for  Capital  Related  Costs 

BA  5 
0  -75 

15 
-205 

40 
-310 

60 
-590 

603  -  Changes  in  Inpatient  Hospital  Deductible 

BA  -40 
0  420 

-105 
660 

-175 
630 

-320 
1710 

604  -  Requiring  Notice  of  Hospital  Discharge  Rights 

BA              0  -1 
035 

-1 

7 

-2 

15 

SUBTOTAL  FOR  SUBPART  A  —           BA  -25 

0  168 

-61 
230 

-81 
67 

-167 
465 

Subpart  B  —  Provisions  Relating  To  Parts  A  and  B  of  Medicare 

611  -  Medicare  Coverage  as  Secondary  Payor 

BA  -40 

0  -255 

-36 
-340 

-12 
-370 

-88 
-965 

612  -  Payment  of  Medicare  Claims 

BA  615 
0  -2140 

360 
-185 

375 
-245 

1350 
-2570 

613  -  Payment  For  Home  Health  Services 

BA  -1 

0  15 

-2 

15 

-5 

20 

-8 

50 

6l4  -  Modifications  of  Waiver  of  Liability  and 
Provisions  for  Home  Health  Services 

BA  -2 
0  40 

Appeal 

-5 

45 

-10 
50 

-17 
135 

615  -  Provider  Representation  of  Beneficiaries 

BA  0 
0  4 

on  Appeals 
-1  -1 
7  7 

-2 
18 
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3-YEAR 

SECTIONS  FY  I987    FY  I988    FY  I989  TOTAL 


616  -  Establishment  of  Patient  Outcomes  Project 


BA 
0 

0 
5 

-1 
7 

CM  00 

-3 

20 

SUBTOTAL  SUBPART  B  -  BA 

0 

572 
2331 

315 
-451 

3^5 
-530 

1232 
-3312 

Subpart  C  —  Provisions  relating  to  Part  B  of  Medicare 

621  —  Payments  for  Physician  Services 

BA 
0 

-105 
-100 

-110 
-105 

-120 

-3^0 
-325 

622  -  MEI  for  Physicians  Services 

BA 
0 

-85 
-50 

-<il5 
-200 

-250 

-560 
-500 

623  -  End  Stage  Renal  Disease  Payments 

BA 
0 

-32 
-30 

-32 
-30 

-32 

-96 
-90 

62k  -  Payments  for  Ambulatory  Surgery 

BA 
0 

-55 
-45 

-95 
-85 

-125 

-275 
-250 

625  -  Occupational  Therapy  Services 

BA 
0 

15 
15 

16 
15 

20 

51 
50 

SUBTOTAL  SUBPART  C  -  BA 

0 

-262 
-210 

-436 
-U05 

-522 
-500 

-1220 
-1115 

Subpart  D  —  Peer  Review  Organizations 

631  -  PRO  Review  of  Hospital  Denial  Notices 

BA  0 
0  1 

0 
2 

0 
2 

0 
5 

632  -  PRO  Review  of  Inpatient  Hospital  Services 

BA              0  0 
0              2  3 

-1 

3 

-1 

8 

633  -  Requiring  PRO  Review  of  Quality 

BA 
0 

of  Care 
0 
1 

Services 
0 
2 

0 
2 

0 
5 

SUBTOTAL  SUBPART  D  -  BA 

0 

0 

0 
7 

-1 
7 

-1 
18 

SUBTOTAL  MEDICARE  PROVISIONS  BA 

0 

285 
■2369 

-182 
-619 

-259 
-956 

-156 
-3944 

Estimate  pending  final  legislative  language 
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SECTIONS 


Part  2  —  Provisions  Relating  to  the  Medicaid  Program 

3-YEAR 

FY  1987    FY  1988    FY  1989  TOTAL 


641 

-  Optional  Coverage  of  Pregnant  Women  and  Infants 

BA 

25 

85 

110 

220 

0 

25 

85 

110 

220 

642 

-  Optional  Coverage  of  Elderly  and  Disabled 

BA 

45 

170 

240 

455 

0 

45 

170 

240 

455 

643 

-  Respiratory  Care  Services 

BA 

-2 

0 

0 

-2 

0 

-2 

0 

0 

-2 

644 

-  Hold-harmless  for  Medicaid  Matching  Percentage 

BA 

50 

0 

0 

50 

0 

50 

0 

0 

50 

645 

-  Respite  Care  Pilot  Project 

BA 

1 

2 

2 

5 

0 

1 

2 

2 

5 

646 

-  Presumptive  Eligibility 

BA 

2 

2 

2 

6 

0 

2 

2 

2 

6 

SUBTOTAL  MEDICAID  PROVISIONS 

BA 

121 

259 

354 

734 

0 

121 

259 

354 

734 

Part  3  —  Miscellaneous  Provisions 


651  -  Procedure  to  Prohibit  Retroactive  Modification 
of  Child  Support  Payments 

BA  -1  -2  -3 

0  -1  -2  -3 


651  -  Hold-harmless  for  AFDC  Matching  Percentage 


BA 

15 

0 

0 

15 

0 

15 

0 

0 

15 

SUBTOTAL  MISC.  PROVISIONS  BA 

14 

-2 

-3 

9 

0 

14 

-2 

-3 

9 

OFFSET  TO  REVENUE  PROVISIONS 

Additional  Medicare  Expenditures 

As  A  Result  of  State  and  Local  Coverage 

BA 

0 

0 

0 

0 

0 

0 

2 

6 

8 

SUBTOTAL  ALL  OUTLAY  PROVISIONS 

BA 

420 

75 

92 

587 

0 

-2234 

-360 

-599 

-3193 

ADDITIONAL  VIEWS  OF  SENATOR  GEORGE  J.  MITCHELL, 
RECONCILLA.TION  ACT  OF  1986 

I  cannot  support  the  recommendations  of  the  Finance  Committee 
to  meet  its  reconciliation  instructions  because,  once  again,  the 
Committee  is  relying  on  regressive  excise  and  payroll  taxes  to 
reduce  federal  budget  deficits. 

Too  often  over  the  last  few  years,  Congress  has  turned  to  taxes 
which  are  not  based  on  ability  to  pay  as  a  means  of  meeting  budget 
reconciliation  instructions  for  deficit  reduction. 

As  a  result,  federal  excise,  payroll,  and  use  taxes  are  contribut- 
ing a  growing  share  of  federal  revenues,  causing  a  redistribution  of 
tax  burdens  away  from  upper  income  families  and  toward  middle 
and  low  income  earners.  In  1982,  1983,  1984  and  again  earlier  this 
year.  Congress  enacted  legislation  increasing  the  payroll  tax  and 
almost  every  excise  tax  while  creating  new  use  fees. 

Unfortunately,  it  appears  that  this  trend  toward  greater  reliance 
on  taxes  which  are  not  based  on  ability  to  pay  will  continue.  This  is 
the  second  budget  reconciliation  measure  we  have  considered 
during  1986.  The  measure  enacted  earlier  this  year  increased  feder- 
al revenues  by  $6  billion  over  a  three  year  period,  almost  all  it 
from  excise  and  pa5n-oll  taxes. 

In  this  reconciliation  measure  the  Finance  Committee  is  propos- 
ing to  raise  another  $10  billion  over  three  years,  all  of  which  would 
be  raised  from  higher  payroll  and  excise  taxes. 

As  we  consider  this  budget  measure.  House  and  Senate  conferees 
are  meeting  to  finalize  an  income  tax  reform  measure  that  will 
reduce  individual  income  taxes  between  $100  billion  and  $140  bil- 
lion over  the  next  five  years.  After  18  months  of  consideration  of 
income  tax  reform.  Congress  is  not  likely  to  turn  to  the  income  tax 
system  again.  Yet,  it  is  likely  that  in  September  Congress  will  once 
again  hav^  to  look  for  more  revenues  to  meet  the  Gramm-Rudman 
budget  targets.  As  a  result.  Congress  will  vote  still  more  increases 
in  excise  and  fixed  taxes  not  related  to  ability  to  pay,  even  as  we 
reduce  individual  income  teixes  which  are  based  on  ability  to  pay. 

This  continuing  redistribution  of  tax  burdens  on  to  lower  and 
middle  incon.e  earners  is  neither  fiscally  nor  socially  responsible.  It 
should  be  stopped. 
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Calendar  No.  970 


99th  Congress 

Report 

2d  Session 

SENATE 

99-479 

OIL  POLLUTION  LIABILITY  AND  COMPENSATION  ACT  OF 

1986 


September  23  (legislative  day,  September  15),  1986. — Ordered  to  be  printed 


Mr.  Stafford,  from  the  Committee  on  Environment  and  Public 
Works,  submitted  the  following 

REPORT 

[To  accompany  S.  2799] 
[Including  cost  estimate  of  the  Ck)ngre8sional  Budget  Office] 

The  Committee  on  Environment  and  Public  Works,  to  which  was 
referred  the  bill  (S.  2799)  to  consolidate  and  improve  Federal  laws 
providing  compensation  and  establishing  liability  for  oilspills 
having  considered  the  same,  reports  favorably  thereon  with  amend- 
ment and  recommends  that  the  bill  as  amended  do  pass. 

GENERAL  STATEMENT 

The  Committee  on  Environment  and  Public  Works  has  long  been 
concerned  with  the  potential  environmental  dangers  posed  by  the 
transportation,  storage,  and  handling  of  oil.  In  1970,  extensive  com- 
mittee activity  resulted  in  enactment  of  the  Water  Quality  Im- 
provement Act,  which  amended  the  Clean  Water  Act  to  establish 
liability  for  cleanup  of  spills  of  oil  from  facilities  and  vessels. 

The  oil  pollution  liability  provision,  section  311,  was  amended  in 
1977  to  expand  the  geographic  coverage  of  the  law,  raise  the  limits 
of  liability  for  discharges  of  oil  and  hazardous  substances,  and  add 
restoration  of  damaged  natural  resources  as  an  element  of  removal 
costs. 

In  1978,  the  committee  approved  a  bill,  S.  2083,  the  Oil  Pollution 
Liability  and  Compensation  Act  of  1978,  to  establish  a  liability 
fund  and  to  provide  for  compensation  for  damages  and  cleanup 
costs  caused  by  discharges  of  oil  and  hazardous  substances.  That 
portion  of  the  bill  regarding  hazardous  substances  was  modified 
and  led  to  enactment  of  the  Comprehensive  Environmental  Re- 
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2d  Session 


HOUSE  OF  REPRESENTATIVES 


Report 
99-1012 


OMNIBUS  BUDGET  RECONCILIATION  ACT  OF  1986 


October  17,  1986. — Ordered  to  be  printed 


Mr.  Gray  of  Pennsylvania,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  5300] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bill  (H.R.  5300)  to 
provide  for  reconciliation  pursuant  to  section  2  of  the  concurrent 
resolution  on  the  budget  for  fiscal  year  1987,  having  met,  after  full 
and  free  conference,  have  agreed  to  recommend  and  do  recommend 
to  their  respective  Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  and  agree  to  the  same  with  an  amendment  as  fol- 
lows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate 
amendment  insert  the  following: 

SECTION  1.  SHORT  TITLE  AND  TABLE  OF  CONTENTS 

(a)  Short  Title. — This  Act  may  he  cited  as  the  ''Omnibus  Budget 
Reconciliation  Act  of  1986'\ 

(h)  Table  of  Contents.  — 

Title  1.  Agriculture  programs. 
Title  II.  Banking  and  housing  programs. 
Title  III.  Energy  and  environmental  programs. 
Title  IV.  Transportation  and  related  programs. 
Title  V.  Maritime  programs. 

Title  VI.  Civil  service,  Postal  Service,  and  governmental  affairs  generally. 
Title  VII.  Fiscal  procedures. 

Title  VIII.  Revenues,  trade,  and  related  programs. 

Title  IX.  Income  security,  medicare,  medicaid,  and  maternal  and  child  health  pro- 
grams. 
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FOOD  FOR  PEACE  FUNDS 

Senate  amendment 

Section  1106  of  the  Senate  amendment  provided  that  funds  made 
available  by  Title  IV  of  the  Agriculture,  Rural  Development,  and 
Related  Agencies  Appropriations  Act  of  1986  for  Public  Law  480, 
Title  II  programs,  and  not  otherwise  obligated,  shall  be  obligated 
during  fiscal  year  1986  for  the  purpose  for  which  they  were  made 
available  only. 

House  bill 

The  House  bill  contained  no  comparable  provision. 
Conference  agreement 
The  Senate  recedes  to  the  House. 

TITLE  VIII— REVENUES,  TRADE,  AND  RELATED  PROGRAMS 

APPROPRIATIONS  FOR  IRS  ENFORCEMENT 

House  bill 

Section  11002  of  the  House  bill  provided  that,  for  purposes  of  rec- 
onciliation, in  order  to  provide  for  an  accurate  estimate  of  revenue 
raised  by  increased  appropriations  for  the  Internal  Revenue  Serv- 
ice, the  enacted  appropriations  measure  providing  funding  for  the 
IRS  for  fiscal  year  1987  would  include  specified  levels  of  funding 
for  the  functions  of  the  IRS.  Section  11002  further  provided  for  an 
increase  in  the  allocation  to  the  Senate  Committee  on  Appropria- 
tions pursuant  to  section  302(a)  of  the  Budget  Act  of  $300,000,000  in 
both  budget  authority  and  outlays  for  fiscal  year  1987. 

Senate  amendment 

Section  665  of  the  Senate  amendment  contained  a  similar  provi- 
sion, specifying  levels  of  funding  identical  to  those  in  the  House  bill 
which  would  be  included  in  the  conference  agreement  on  the  ap- 
propriations measure  providing  funding  for  the  IRS. 

Conference  agreement 
The  Senate  recedes  to  the  House  position. 

TITLES  VIII  AND  IX— REVENUES,  TRADE,  AND  RELATED 
PROGRAMS;  INCOME  SECURITY,  MEDICARE,  MEDICAID, 
AND  MATERIAL  AND  CHILD  HEALTH  PROGRAMS 

I.  Income  Security  Provisions 

1.  elimination  of  3-percent  TRIGGER  FOR  COST-OF-UVING  INCREASES 
(section  10001  OF  THE  HOUSE  BILL) 

Present  law 

The  Social  Security  Act  provides  for  a  cost-of-living  adjustment 
(COLA)  for  benefits  under  the  Old-Age,  Survivors,  and  Disability 
Insurance  Program,  based  on  the  consumer  price  index  (CPI),  if  the 
CPI  increases  by  3.0  percent  or  more  during  a  specified  base  period 
(currently,  the  third  quarter  of  the  prior  year  through  the  third 
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quarter  of  the  current  year).  If  the  CPI  rises  by  less  than  3.0  per- 
cent during  the  base  period,  a  COLA  is  not  provided.  In  the  follow- 
ing year,  however,  the  COLA  is  based  on  the  accumulated  increase 
in  the  CPI  over  2  years. 

Several  other  automatic  increase  provisions  are  linked  to  the 
social  security  COLA,  and  are  triggered  only  if  the  social  security 
COLA  is  provided.  These  include  the  increase  in:  a)  the  maximum 
amount  of  earnings  taxable  under  FICA  and  SECA;  b)  the  amount 
of  earnings  exempt  from  the  retirement  test;  c)  the  Supplementary 
Medical  Insurance  (SMI)  beneficiary  premium;  d)  railroad  retire- 
ment. Supplemental  Security  Income  (SSI),  and  Veteran's  pension 
benefits;  and  e)  certain  eligibility  standards  for  medicaid,  food 
stamps,  housing  assistance,  and  Aid  to  Families  with  Dependent 
Children  (AFDC). 

House  bill 

Eliminates  the  3-percent  trigger  for  the  provision  of  the  social  se- 
curity COLA  effective  in  December  1986.  A  COLA  would  be  provid- 
ed in  any  year  in  which  there  has  been  a  measurable  increase  in 
the  CPI  during  the  specified  base  period.  This  would  have  the  effect 
of  assuring  that  the  other  automatic  increase  provisions  linked  to 
the  Social  Security  COLA  would  also  rise  in  any  year  in  which  the 
CPI  rises. 

Provides  technical  clarification  for  the  implementation  of  the 
SMI  ''hold  harmless"  (mandated  by  the  Deficit  Reduction  Act  of 
1984)  to  assure  that  the  proceeds  from  rounding  social  security  ben- 
efit amounts  down  to  the  next  lower  dollar  accrue  to  the  OASDI 
trust  funds. 

Effective  date. — Date  of  enactment. 

Senate  amendment 

Similar  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

2.  DISINVESTMENT  OF  SOCIAL  SECURITY  TRUST  FUNDS 

Present  law 

The  Old-Age,  Survivors,  and  Disability  Insurance  (OASDI)  pro- 
gram is  financed  primarily  from  Social  Security  taxes  on  employ- 
ers, employees,  and  self-employed  persons.  Under  the  normalized 
tax  transfer  provisions  of  current  law,  the  Treasury  Department  is 
required  at  the  start  of  each  month  to  credit  the  trust  funds  with 
an  amount  equal  to  the  taxes  expected  to  be  received  during  the 
month.  The  Treasury  Department  is  also  required  to  invest  the 
assets  of  the  trust  funds.  Funds  must  be  invested  in  securities 
issued  (or  fully  guaranteed)  by  the  Federal  Government.  The  secu- 
rities issued  at  the  beginning  of  the  month  are  redeemed  as  neces- 
sary to  finance  benefit  payments.  Funds  not  needed  to  finance  cur- 
rent withdrawals  are  held  by  the  trust  funds  in  the  form  of  invest- 
ed assets. 

Governmental  securities  issued  to  the  trust  funds  are  subject  to 
the  statutory  limit  on  the  public  debt.  When  that  debt  limit  is 
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reached,  the  Treasury  Department  may  be  unable,  without  violat- 
ing the  limit,  to  meet  the  requirement  that  an  amount  equal  to  ex- 
pected payroll  tax  receipt  be  fully  invested  at  the  beginning  of  the 
month. 

In  a  situation  where  the  debt  limit  prevents  the  Treasury  De- 
partment from  utilizing  the  normal  investment  and  disinvestment 
procedures,  present  law  does  not  pro\dde  specific  guidance  as  to  the 
alternative  procedures  to  be  followed.  On  several  occasions  in  1984 
and  1985  the  Treasury  responded  to  such  situations  by  disinvesting 
securities  held  by  the  trust  funds  that  it  would  not  have  been  nec- 
essary to  redeem  in  the  absence  of  the  debt  limit  constraint.  This 
procedure  allowed  the  Treasury  to  create  sufficient  borrowing  au- 
thority to  finance  current  withdrawals  without  exceeding  the  debt 
limit. 

In  such  circumstances,  the  trust  funds  may  be  placed  in  a  posi- 
tion where  they  will  earn  less  interest  than  would  be  the  case 
under  normal  investment  procedures.  In  addition,  the  redemption 
of  trust  fund  holdings  to  generate  cash  to  meet  benefit  obligations 
can  result  in  significant  changes  in  the  portfolio  of  investments 
held  by  the  funds — changes  which  would  not  occur  in  the  absence 
of  a  debt  limit  constraint.  Present  law  contains  no  mechanism  to 
restore  the  lost  interest  or  to  reconstitute  the  portfolio  of  the  trust 
funds. 

Present  law  imposes  on  the  Board  of  Trustees  the  duties  of: 
Holding  the  trust  funds; 

Meeting  and  reporting  to  the  Congress  at  least  once  a  year; 

Reporting  immediately  if  they  find  the  balance  in  a  trust 
fund  to  be  ''unduly  small"; 

Recommending  improvements  to  better  coordinate  Social  Se- 
curity and  unemployment  compensation;  and 

Reviewing  and  recommending  changes  in  trust  fund  manage- 
ment policies. 

House  bill 

No  provision. 

Senate  amendment 

Establishes  rules  for  investment  and  disinvestment  of  the  Old- 
Age,  Survivors,  and  Disability  Insurance  (OASDI)  Trust  Funds 
during  periods  when  the  normal  borrowing  operations  of  the  Treas- 
ury Department  are  constrained  because  of  the  debt  limit: 

The  Treasury  Secretary  is  directed  to  redeem  securities  held 
by  the  trust  funds  that  absent  the  debt  ceiling  would  not  need 
to  be  redeemed  to  meet  the  program's  obligations  on  a  timely 
basis; 

The  amount  of  such  redemptions  cannot  be  greater  than  the 
amount  which  would  be  redeemed  under  normal  operating  con- 
ditions; and 

If  the  trust  funds  have  not  been  issued  securities  promptly 
because  of  debt  limit  constraints,  those  securities  must  be 
issued  as  room  develops  for  investment  within  the  debt  limit 
(but  only  to  the  extent  that  the  Treasury  Department  has  actu- 
ally received  the  Social  Security  taxes  giving  rise  to  those  un- 
invested amounts). 
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Provides  that,  after  the  normal  trust  fund  investment  and  disin- 
vestment procedures  have  been  affected  by  a  period  of  debt  limit 
constraint,  the  trust  funds  will  be  restored  fully  as  soon  as  the  debt 
limit  is  increased: 

There  is  appropriated  to  tiie  trust  funds  the  amount  of  any 
interest  that  would  have  been  earned,  but  was  not,  because  of 
the  impact  of  the  debt  limit; 

The  portfolio  of  the  trust  funds  is  to  be  reconstituted  by  the 
issuance  or  reissuance  of  securities  as  necessary  to  leave  the 
funds  with  the  same  holdings  they  would  have  had  but  for  the 
impact  of  the  debt  limit;  and 

A  special  Trustees'  Report  to  the  Congress  is  to  be  made  de- 
tailing trust  fund  operations  during  any  period  of  debt  limit 
constraint  and  describing  the  actions  taken  to  restore  the 
funds  after  the  end  of  that  period. 
Revises  and  clarifies  the  statutory  requirements  on  the  Board  of 
Trustees: 

The  Treasury  Secretary  is  required  to  report  monthly  to  the 
Board  of  Trustees  of  the  Social  Security  trust  funds  on  the 
status  of  the  funds,  and  is  required  to  notify  both  the  Board 
and  the  Congress  15  days  prior  to  the  date  on  which  he  ex- 
pects, because  of  the  debt  limit,  to  be  unable  fully  to  comply 
with  the  transfer  or  investment  requirements  of  the  Act; 

Funds  appropriated  or  deposited  in  the  Social  Security  trust 
funds  are  to  be  available  immediately  and  exclusively  for  trust 
fund  purposes; 

The  Board  of  Trustees  will  be  required  to  meet  twice,  rather 
than  once  each  year;  and 

The  duty  of  the  trustee  faithfully  to  execute  the  responsibil- 
ities imposed  on  them  by  the  Act  is  explicity  stated. 
Effective  July  1,  1990,  repeals  a  provision  enacted  in  1983  under 
which  the  OASDI  trust  funds  are  credited  on  the  first  day  of  each 
month  with  the  Social  Security  taxes  expected  to  be  collected 
during  the  month.  Instead,  the  funds  will  be  credited  on  a  daily 
basis  as  the  taxes  are  received. 

Effective  date. — Except  as  noted  above,  effective  on  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

3.  AFDC  FOR  UNEMPLOYED  TWO-PARENT  FAMILIES  (SECTION  10101  OF 

THE  HOUSE  BILL) 

Present  law 

(a)  State  option. — States  have  the  option  to  provide  AFDC  to  fi- 
nancially eligible  two-parent  families  in  which  the  principal  earner 
is  ''unemployed,"  defined  as  working  fewer  than  100  hours  per 
month. 

(h)  Eligibility. — For  eligibility,  the  law  requires  that  the  unem- 
ployed parent  have  worked  six  or  more  quarters  in  any  13-calendar 
quarter  period  ending  within  1  year  before  applying  for  AFDC-UP. 

Note. — States  without  AFDC-UP  programs  are:  Alabama, 
Alaska,  Arizona,  Arkansas,  Colorado,  Florida,  Georgia,  Idaho,  Indi- 
ana, Kentucky,  Louisiana,  Mississippi,  Nevada,  New  Hampshire, 
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New  Mexico,  North  Carolina,  North  Dakota,  Oklahoma,  South 
Dakota,  Tennessee,  Texas,  Utah,  Virginia  and  Wyoming.  The 
Virgin  Islands  and  Puerto  Rico  also  do  not  have  AFDC-UP. 

House  bill 

(a)  State  option. — Requires  all  State  AFDC  programs  to  offer  cov- 
erage to  financially  eligible  two-parent  families  in  which  the  princi- 
pal earner  is  ''unemployed,"  defined  as  working  fewer  than  100 
hours  per  month. 

(b)  Eligibility. — Permits  States  to  substitute  for  4  quarters  of  the 
6  quarters  of  work,  fulltime  attendance  in  elementary  or  secondary 
school  or  full-time  participation  in  vocational  training,  but  sets  a 
life-time  limit  of  4  quarters  creditable  to  vocational  training. 

Effective  date. — January  1,  1988. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

4.  TARGETING  THE  USE  OF  THE  INCOME  AND  ELIGIBILITY  VERIFICATION 
SYSTEM  (SECTION  10102  OF  THE  HOUSE  BILL) 

Present  law 

Section  1137  of  the  Social  Security  Act  requires  that  States  estab- 
lish an  income  and  eligibility  verification  system  (lEVS)  for  certain 
public  assistance  programs.  Under  lEVS,  the  AFDC,  Medicaid,  un- 
employment compensation.  Food  Stamp  and  SSI  programs  must  re- 
quest and  make  use  of  IRS  unearned  income  information  and  quar- 
terly wage  information. 

The  Act  requires  that  the  use  of  such  information  be  targeted  to 
those  uses  which  are  most  likely  to  be  productive  in  identifying 
and  preventing  ineligibility  and  incorrect  payments. 

Current  regulations  require  that  information  be  requested  and 
verified  for  all  applicants  and  recipients  within  a  30-day  time 
period.  Action  can  be  delayed  on  up  to  20  percent  of  the  informa- 
tion items  when  collateral  verification  sources  must  be  contacted. 

House  bill 

Clarifies  that  the  system  is  to  be  targeted  to  those  uses  which  are 
likely  to  be  most  productive  by  adding  that  no  State  shall  be  re- 
quired to  use  information  obtained  through  the  system  to  verify 
the  eligibility  of  all  recipients. 

Report  language  calls  for  a  45-day  time  period  for  verification  of 
information  received. 

Effective  date. — On  enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 
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5.  ANNUAL  CALCULATION  OF  FEDERAL  PERCENTAGE  OF  AFDC  EXPENDI- 
TURES (SECTION  1013  OF  THE  HOUSE  BILL,  SECTION  652  OF  SENATE 
AMENDMENT) 

Present  law 

Prior  to  enactment  of  P.L.  99-272,  the  Federal  percentage  was 
calculated  between  October  1  and  November  1  of  each  even-num- 
bered year.  The  percentage  applied  to  the  two-year  period  begin- 
ning the  following  October.  P.L.  99-272  requires  an  annual  rather 
than  biennial  calculation  of  the  Federal  percentage  beginning  in 
FY  1987. 

The  shift  from  a  biennial  to  an  annual  calculation  of  the  Federal 
percentage  occurs  in  the  middle  of  the  two-year  cycle  and  results  in 
a  loss  of  funds  for  13  states  in  FY  1987. 

Note. — According  to  the  Department  of  Health  and  Human 
Services,  the  States  affected  are:  Arizona,  Florida,  Georgia,  Maine, 
Minnesota,  Missouri,  New  Hampshire,  North  Carolina,  Ohio, 
Rhode  Island,  South  Carolina,  South  Dakota  and  Virginia. 

House  bill 

For  FY  1987  only,  restores  the  biennial  calculation  of  the  Federal 
percentage  for  States  that  lost  funds  in  the  shift  to  an  annual  cal- 
culation. 

Effective  date. — October,  1986. 

Senate  amendment 
Identical  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

6.  RETROACTIVE  MODIFICATION  OF  CHILD  SUPPORT  ARREARAGES 
(SECTION  651  OF  SENATE  AMENDMENT) 

Present  law 

In  most  States,  a  child  support  order  can  be  modified  only  pro- 
spectively; that  is,  the  terms  of  the  modification  do  not  take  effect 
until  after  the  date  on  which  it  becomes  final.  Thus,  only  future 
child  support  payments  would  be  affected.  However,  a  number  of 
States  permit  the  child  support  award  to  be  retroactively  modified. 
In  such  States,  the  court  (or  administrative  entity)  has  the  author- 
ity to  reduce  or  nullify  arrearages.  Further,  under  the  Uniform  Re- 
ciprocal Enforcement  of  Support  Act  (URESA),  in  interstate  cases, 
the  court  in  the  noncustodial  parent's  State  may  modify  the  child 
support  order  of  the  custodial  parent's  State  to  the  same  extent  the 
order  could  be  modified  in  the  State  that  issued  the  order. 

House  bill 

No  provision. 

Senate  amendment 

Adds  to  the  child  support  enforcement  program  established  by 
title  IVD  of  the  Social  Security  Act  a  new  requirement  which 
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States  must  meet  to  be  in  compliance  with  that  program.  To  meet 
this  new  requirement,  State  laws  relating  to  the  enforcement  of 
child  support  orders  must  prohibit  changes  in  those  orders  which 
are  effective  on  a  retroactive  basis.  If  the  noncustodial  parent's  cir- 
cumstances change  because  of  unemployment,  illness  or  another 
such  reason,  the  amendment  requires  notification  of  the  custodial 
parent  and  the  court  or  entity  which  issued  the  child  support  order 
of  this  changed  circumstances  and  his/her  intent  to  have  the  child 
support  order  modified.  No  modification  would  be  permitted  before 
the  date  of  this  notification. 
Effective  date. — On  enactment. 

Conference  agreement 

Under  the  conference  agreement,  the  House  recedes  to  the 
Senate  amendment,  with  an  amendment  which:  (1)  permits  either 
parent  to  apply  for  modification;  (2)  clarifies  rhe  notice  require- 
ments; and  (3)  makes  technical  changes. 

II.  Medicare  Provisions  (Part  A) 

1.  CHANGES  IN  THE  PART  A  DEDUCTIBLE  (SECTION  10201  OF  HOUSE 
bill;  SECTION  603  OF  SENATE  AMENDMENT) 

Present  law 

Medicare's  inpatient  hospital  deductible  must,  be  law,  be  revised 
each  January.  The  deductible  is  revised  based  on  a  formula  which 
reflects  the  average  cost  of  a  day  of  hospital  care.  The  deductible 
was  $400  in  1985,  and  is  $492  in  1986.  The  Administration  esti- 
mates that  the  deductible  will  increase  to  $572  in  1987. 

The  deductible  is  used  in  computing  the  coinsurance  amount  for 
post-hospital  extended  care  services  and  in  computing  the  monthly 
part  A  premium. 

House  bill 

(a)  Inpatient  hospital  deductible  for  1987. — Sets  the  inpatient 
hospital  deductible  for  1987  at  $500. 

(b)  Inpatient  hospital  deductible  for  years  after  1987. — No  provi- 
sions; that  is,  current  law  would  prevail. 

Effective  date. — Applies  to  inpatient  hospital  services  furnished 
in  1987. 

Senate  amendment 

(a)  Inpatient  hospital  deductible  for  1987. — Sets  the  inpatient 
hospital  deductible  for  1987  at  $520. 

(b)  Inpatient  hospital  deductible  for  years  after  1987. — Sets  the  in- 
patient hospital  deductible  for  any  succeeding  year  at  an  amount 
equal  to  the  inpatient  hospital  deductible  for  the  preceding  calen- 
dar year,  changed  by  the  same  percentage  that  applies  to  PPS  pay- 
ment rates  and  adjusted  to  reflect  changes  in  real  case  mix.  Any 
amount  so  determined  which  is  not  a  multiple  of  $4.00  shall  be 
rounded  to  the  nearest  $4.00. 

Effective  c?a^e.— Applies  to  spells  of  illness  beginning  on  or  after 
January  1,  1987. 
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Conference  agreement 

(a)  Inpatient  hospital  deductible  for  1987. — The  conference  agree- 
ment includes  the  Senate  amendment  with  modifications  to  clarify 
current  law.  The  part  A  deductible  for  calendar  year  1987  will  be 
$520.  In  subsequent  years  the  part  A  deductible  will  be  adjusted  by 
the  applicable  percentage  increase  (as  defined  in  1886(b)(3)(B))  for 
hospital  payments  under  medicare  adjusted  to  reflect  changes  in 
real  case  mix.  The  part  A  deductible  would  continue  to  be  applied 
on  a  spell  of  illness  basis. 

Current  law  would  be  clarified  to  indicate  that  the  deductible  ap- 
plicable to  a  hospital  stay  which  falls  into  two  calendar  years 
would  be  the  deductible  in  effect  oi;  the  first  day  of  the  hospitaliza- 
tion. Applicable  cost  sharing  under  part  A  would  continue  to  be 
determined  based  on  the  annual  deductible  in  effect  for  the  year  in 
which  the  cost  sharing  days  are  incurred.  Further,  the  conference 
agreement  requires  that  the  Secretary  of  Health  and  Human  Serv- 
ices published  within  30  days  after  enactment  the  new  deductible 
and  coinsurance  rates  for  calendar  year  1987. 

(h)  Inpatient  hospital  deductible  for  year  after  1987. — The  confer- 
ence agreement  includes  the  Senate  amendment. 

2.  APPLICABLE  PERCENTAGE  INCREASE  IN  PAYMENTS  FOR  INPATIENT 
HOSPITAL  SERVICES  (SECTION  10202  OF  HOUSE  BILL;  SECTION  601 
SENATE  AMENDMENT) 


Present  law 

(a-c)  Rate  of  Increase,  Conforming  Amendments,  and  Promulga- 
tion of  New  Rate. — The  Social  Security  Amendments  of  1938  (P.L. 
98-21)  authorized  the  Secretary  to  determine  the  rate  of  increase 
in  the  payment  rates  for  hospitals  included  in  the  prospective  pay- 
ment system  (PPS)  for  FY  1986  and  thereafter;  taking  into  account 
the  recommendations  of  the  Prospective  Payment  Assessment  Com- 
mission (ProPAC). 

HHS  issued  final  rules  on  September  3,  1985,  freezing  the  PPS 
payment  rates  for  FY  1986.  However,  these  rules  were  not  imple- 
mented because  of  the  enactment  of  emergency  extension  legisla- 
tion which  provided  that  the  FY  1986  PPS  rates  would  be  frozen  at 
FY  1985  levels  through  March  14,  1986. 

COBRA  continued  the  FY  1986  rate  freeze  until  April  30,  1986, 
and  provided  for  a  rate  of  increase  of  V2  of  1  percent  for  the  re- 
mainder of  the  Federal  fiscal  year  for  both  PPS  and  PPS-exempt 
hospitals.  In  addition,  for  FY  1987  and  FY  1988,  it  provided  that 
the  update  factor  may  not  exceed  the  rate  of  increase  in  the 
market  basket  idex. 

The  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985 
(P.L.  99-177)  reduced  the  FY  1986  Medicare  payments  to  hospitals 
by  1  percent  beginning  March  1,  1986. 

In  proposed  rules  issued  June  3,  1986,  HHS  provided  for  an  in- 
crease of  0.5  percent  in  the  FY  1987  PPS  rates  and  in  the  target 
amounts  per  discharge  for  PPS-exempt  hospitals.  In  a  July  2,  1986, 
letter  to  HCFA,  ProPAC  recommended  a  2.2  percent  increase  in 
the  FY  1987  PPS  rates  if  capital  is  to  be  included  into  the  prospec- 
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tive  payment  system  or  a  1.9  percent  increase  without  capital,  a 
rate  of  increase  for  PPS-exempt  children's  hospitals  of  3.2  percent, 
and  a  rate  of  increase  for  other  PPS  exempt  hospitals  and  units  of 
3.5  percent. 

(d)  FY  1988  update  recommendations. — The  Prospective  Payment 
Assessment  Commission  is  required  to  issue  a  report  to  the  Secre- 
tary on  April  1  of  each  year  with  its  recommendations  on  ways  to 
update  and  improve  the  prospective  payment  system.  The  Secre- 
tary is  required  to  promulgate  proposed  PPS  regulations  not  later 
than  June  1  and  final  PPS  regulations  not  later  than  September  1. 

(e)  PPS-exempt  update.— HHS  has  argued  that  a  technical 
change  in  COBRA  prohibits  HHS  from  providing  separate  update 
factors  for  PPS  and  PPS-exempt  hospitals. 

(f)  Outlier  payments  for  small  rural  hospitals  and  sole  community 
hospitals. — P.L.  98-21  provided  for  additional  payments  to  PPS  hos- 
pitals for  ''outliers'' — cases  with  very  long  lengths  of  stay  or  ex- 
traordinarily high  costs  compared  to  most  patients  classified  in  the 
same  DRG.  The  law  requires  that  total  outlier  payments  to  all  PPS 
hospitals  be  not  less  than  5  percent  nor  more  than  6  percent  of  the 
total  estimated  Medicare  prospective  payments  based  on  the  DRG 
payment  rates  for  the  fiscal  year. 

COBRA  required  the  Secretary  to  report  to  Congress  no  later 
than  January  1,  1987,  on  the  impact  of  outlier  and  patient  transfer 
policies  on  rural  hospitals  (particularly  on  rural  hospitals  with 
fewer  than  100  beds). 

(g)  Computing  urban  and  rural  averages. — P.L.  98-21  provided 
that  PPS  hospitals  are  paid,  in  part,  on  the  basis  of  Federal  region- 
al and  national  standardized  amounts  per  discharge.  The  law  re- 
quires the  calculation  of  separate  urban  and  rural  standardized 
amounts  for  each  of  the  nine  census  regions  and  for  the  nation. 
These  standardized  amounts  represent  the  urban  or  rural  operat- 
ing cost  per  discharge  in  the  base  year  cost  data  (1981),  averaged 
across  all  hospitals  in  the  region  (or  nation)  and  updated  to  the 
year  of  payment.  In  this  calculation,  the  average  operating  cost  per 
discharge  for  each  hospital  is  treated  the  same  as  the  cost  per  dis- 
charge of  any  other  hospital,  regardless  of  how  many  Medicare  dis- 
charges the  hospital  had  during  the  base  year.  This  results  in 
amounts  that  represent  the  operating  cost  per  discharge  for  the  av- 
erage hospital  (rather  than  the  average  Medicare  discharge). 

(h)  Regional  referral  centers.— hospitals  may  apply  for  desig- 
nation as  a  regional  referral  center.  In  order  to  qualify,  hospitals 
must  meet  criteria  based  on  bed  size  and  location,  or  criteria  based 
on  case-mix,  admission  volume,  or  patient  referrals.  Hospitals 
meeting  these  criteria  are  paid  prospective  pa3anents  based  on  the 
applicable  urban  payment  rates,  rather  than  the  rural  rates,  and 
adjusted  by  the  hospital's  area  wage  index. 

Under  regulations,  once  a  hospital  has  achieved  referral  center 
status,  it  is  paid  at  the  applicable  urban  rate  for  a  3-year  period. 

House  bill 

(a)  Rate  of  increase.— Increases  the  FY  1987  payment  rates  for 
PPS  hospitals  and  PPS-exempt  hospitals  by  1.0  percent  and  in- 
creases the  FY  1988  payment  rate  by  the  market  basket  increase 
minus  2.0  percent. 
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(b)  Conforming  amendments. — Provides  for  conforming  amend- 
ments. 

(a)  Promulgation  of  new  m^e.— Requires  the  Secretary  to  repub- 
lish in  the  Federal  Register  the  determination  of  the  percent  in- 
crease which  will  apply  for  FY  1987,  taking  into  account  the 
amendments  made  by  this  section. 

(d)  FY  1988  update  recommendations. — Requires  the  Secretary  to 
submit  a  report  to  Congress  by  April  1,  1987,  providing  a  docu- 
mented recommendation  on  what  the  Secretary  believes  the  update 
factor  should  be  for  FY  1988. 

(ej  PPS-exempt  update. — Provides  that  PPS-exempt  hospitals  and 
units  may  receive  a  separate  update  factor  from  PPS  hospitals. 

(fj  Outlier  payments  for  small  rural  hospitals  and  sole  community 
hospitals — No  provision. 

(g)  Computing  urban  and  rural  averages. — No  provision. 

(h)  Regional  referral  centers. —Extends  the  3-year  period  granted 
for  regional  referral  centers  status  to  4  years.  After  the  4th  year, 
the  hospital  would  be  required  to  demonstrate,  that  it  continues  to 
meet  the  criteria.  See  also  item  7(b)  (section  10207  of  House  bill). 

Effective  date. — Applies  rate  of  increase  provision  to  hospital  cost 
reporting  periods  beginning  on  or  after  October  1,  1986.  For  the 
Federal  portion  of  the  PPS  payment  rates,  the  rate  of  increase  ap- 
plies to  discharges  occurring  on  or  after  October  1,  1986.  Conform- 
ing amendments  are  effective  upon  enactment.  The  promulgation 
of  new  rates  provision  requires  the  Secretary  to  republish  the  rate 
determination  in  the  Federal  Register  w^ithin  30  days  after  the  date 
of  enactment  of  this  Act  but  in  no  case  later  than  October  1,  1986, 
without  regard  to  the  provisions  of  chapter  5  (Administrative  Pro- 
cedures) of  title  5  (Government  Organization  and  Employees), 
United  States  Code. 

Senate  amendment 

(a)  Rate  of  increase.—lncreases  the  FY  1987  payment  rates  for 
PPS  hospitals  and  PPS  hospitals  by  1.3  percent.  The  marketbasket 
rate  of  increase  limitation  is  extended  to  payment  rates  for  FY 
1989. 

(bj  Conforming  amendments. — No  provision. 

(c)  Promulgation  of  new  rate. — No  provision. 

(dj  FY  1988  update  recommendations.— No  provision. 

(e)  PPS-exempt  update. — No  provision. 

(f)  Outlier  payments  for  small  rural  hospitals  and  sole  community 
hospitals. — Requires  the  total  amount  of  outlier  payments  for  sole 
community  hospitals  with  average  occupancies  of  50  beds  or  fewer, 
and  small  rural  hospitals  (defined  as  a  hospital  in  a  rural  area  with 
fewer  than  50  beds)  to  be  not  less  than  5  percent  nor  more  than  6 
percent  of  the  total  payments  based  on  DRG  prospective  payment 
rates  projected  or  estimated  to  be  made  to  such  hospitals  in  a  given 
year. 

Requires  the  Prospective  Payment  Assessment  Commission  to  in- 
clude in  its  annual  report  an  analysis  of  the  appropriate  thresholds 
for  outliers. 

Requires  the  Secretary  to  report  to  Congress  no  later  than  Janu- 
ary 1,  1987,  on  the  impact  of  outlier  and  patient  transfer  policies 
on  sole  community  providers. 
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(g)  Computing  urban  and  rural  averages. — The  current  formula 
used  to  calculate  the  separate  average  standardized  payment 
amounts  for  urban  and  rural  hospitals  under  PPS  would  be 
changed  to  be  based  on  the  number  of  patients  discharged  rather 
than  the  number  of  hospitals.  This  would  result  in  amounts  that 
represent  the  operating  cost  per  discharge  for  the  average  patient 
as  opposed  to  the  average  hospital. 

(h)  Regional  referral  centers. — Hospitals  designated  as  regional 
referral  centers  as  of  the  date  of  enactment  shall  retain  that  desig- 
nation for  all  hospital  cost  reporting  periods  beginning  before  Octo- 
ber 1,  1989. 

Provides  that  to  be  classified  as  a  regional  referral  center,  a 
rural  hospital  must  (1)  have  a  case  mix  equal  to  or  greater  than 
the  median  case  mix  for  urban  hospitals  located  in  the  same  census 
region  or  the  Nation  (other  than  hospitals  with  approved  teaching 
programs);  (2)  have  5,000  or  more  discharges  a  year  (or  in  the  case 
of  a  rural  osteopathic  hospital,  meets  the  criterion  established  by 
the  Secretary  for  the  annual  number  of  discharges);  and  (3)  meet 
any  other  criteria  established  by  the  Secretary. 

Effective  date. — Applies  rate  of  increase  provision  for  PPS  hospi- 
tals to  discharges  occurring  on  or  after  October  1,  1986  (for  the 
Federal  portion  of  the  rate),  and  to  discharges  occurring  in  hospital 
cost  reporting  periods  beginning  on  or  after  October  1,  1986  (for  the 
hospital-specific  portion  of  the  rate).  The  rate  of  increase  provision 
for  PPS-exempt  hospitals  applies  to  hospital  cost  reporting  periods 
beginning  on  or  after  October  1,  1986.  The  outlier  payments  for 
small  rural  hospitals  and  sole  community  hospitals  provision 
(except  the  reports  required  from  ProPAC  or  the  Secretary)  apply 
to  discharges  occurring  after  September  30,  1986,  and  before  the 
first  October  1  that  is  more  than  270  days  after  the  date  on  which 
the  Secretary  submits  the  report  on  outliers  required  by  COBRA. 
The  computing  urban  and  rural  averages  provision  is  effective  for 
discharges  occurring  on  or  after  October  1,  1986.  Hospitals  which 
are  regional  referral  centers  on  the  date  of  enactment  shall  retain 
that  status  for  cost  reporting  periods  beginning  on  or  after  October 
1,  1986,  and  before  October  1,  1989. 

Conference  agreement 

(a)  Rate  of  increase. — The  conference  agreement  includes  the 
Senate  amendment  with  modifications.  Effective  October  1,  1986, 
the  FY  1987  payment  rates  for  PPS  hospitals  and  PPS-exempt  hos- 
pitals will  be  increased  by  1.15  percent.  For  FY  1988  the  Secretary 
is  required  to  increase  the  payment  rates  for  PPS  hospitals  and 
PPS-exempt  hospitals  by  an  update  factor  equal  to  the  market 
basket  increase  (as  defined  in  Section  1886(b)(3)(B)  of  the  Social  Se- 
curity Act),  minus  2  percentage  points. 

The  Secretary  of  Health  and  Human  Services  will  be  required  to 
adjust  the  diagnosis-related  group  (DRG)  categories  and  recalibrate 
the  DRG  relative  weights  annually,  beginning  in  FY  1988,  to 
ensure  that  the  weights  reflect  the  use  of  new  technologies  and 
other  practice  patttern  changes  affecting  the  relative  use  of  hospi- 
tal resources  among  DRG  categories. 

The  conference  agreement  requires  that  the  Secretary  publish 
the  June  1  proposed  FY  1988  medicare  prospective  payment  regula- 
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tion — providing  for  the  mandated  update  factor,  adjusting  the  diag- 
nosis-related group  (DRG)  categories,  recalibrating  the  DRG  rela- 
tive weights,  and  making  other  adjustments  as  appropriate  and 
within  the  scope  of  the  law.  The  final  regulation  would  be  pub- 
lished by  September  1,  1987,  for  implementation  October  1,  1987. 

(h)  Conforming  amendments. — The  conference  agreement  in- 
cludes the  House  provision. 

(c)  Promulgation  of  new  rate. — The  conference  agreement  in- 
cludes the  House  provision  with  an  amendment  requiring  promul- 
gation of  the  new  rates  no  later  than  30  days  after  enactment.  Pro- 
visions of  chapter  5  of  title  5  of  the  U.S.  Code  would  be  waived. 

(d)  FY  1988  update  recommendations.— The  conference  agree- 
ment includes  the  House  provision  with  an  amendment  to  require 
that  the  Secretary  provide  a  report  with  recommendations  on  the 
projected  PPS  and  PPS-exempt  update  factors  on  April  1,  1987  and 
annually  thereafter  on  March  1.  The  conference  agreement  re- 
quires that  the  Secretary,  for  the  FY  1988  update  factor  provide  a 
report  and  a  documented  recommendation  to  Congress  by  Arpil  1, 
1987,  on  what  the  Secretary  would  recommend  for  the  FY  1988 
update  factor.  Congress  will  review  this  report,  along  with  the 
report  of  the  Prospective  Payment  Assessment  Commission,  and 
make  a  determination  as  to  what,  if  any,  adjustments  should  be 
made  to  the  FY  1988  update  factor  (established  under  this  legisla- 
tion at  the  projected  rate  of  increase  in  the  hospital  market  basket 
index  minus  two  percentage  points).  The  Prospective  Payment  As- 
sessment Commission's  annual  report  submitted  to  the  Secretary 
as  required  in  Section  1886(e)(4)  would  be  due  annually  on  March  1, 
effective  with  the  1988  (FY  1989)  annual  report.  The  annual  pro- 
mulgation of  the  proposed  prospective  payment  regulations  cur- 
rently required  to  be  published  no  later  than  June  1  of  a  year 
would  be  moved  to  no  later  than  May  1,  beginning  with  the  1988 
(the  FY  1989)  update  factor.  The  purpose  of  requiring  submission  of 
the  report  on  March  1  of  a  year,  and  promulgation  of  the  proposed 
regulation  on  May  1  of  a  year,  is  to  allow  for  a  sixty  day  public 
comment  period. 

(e)  PPS-exempt  update. — The  conference  agreement  includes  the 
House  provision. 

(f)  Outlier  payments  for  small  rural  hospitals  and  sole  community 
hospitals. — The  conference  agreement  includes  the  Senate  amend- 
ment with  a  modification.  Effective  October  1,  1986,  a  separate 
urban  and  separate  rural  set-aside  factor  for  outliers  would  be  es- 
tablished. The  Federal  standardized  payment  amount  for  each  hos- 
pital group  (i.e.,  urban  hospitals  and  rural  hospitals)  would  be  re- 
duced by  the  amount  necessary  to  offset  the  projected  outlier  pay- 
ments to  that  group  in  the  forthcoming  fiscal  year.  For  fiscal  year 
1987  the  standardized  amount  will  be  reduced  by  5  percent  to  ac- 
count for  outlier  payments.  The  rural  standardized  payment 
amounts  will  be  increased  by  the  dollar  amount  difference  between 
the  5  percent  previous  reduction  and  the  estimated  rural  outlier 
payments  for  fiscal  year  1987  (most  recent  estimates  are  that  out- 
lier payments  to  rural  hospitals  will  account  for  3  percent  of  their 
total  payments).  The  urban  standardized  amounts  will  be  reduced 
by  an  equivalent  dollar  amount  so  as  to  result  in  the  same  level  of 
total  system  payments.  The  outlier  thresholds  and  standards  used 
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for  making  additional  payments  shall  be  the  same  as  those  in 
effect  on  October  1,  1986.  The  conferees  expect  that  the  outlier  ad- 
justments will  continue  to  be  made  as  the  last  adjustment  to  the 
standardized  payment  amounts  (following  the  budget  neutral 
restandardization  required  by  section  9104  of  P.L.  99-272). 

In  addition  the  conference  agreement  extends  for  two  years  the 
provision  of  section  1886(d)(5)(C)(ii)  of  the  Social  Security  Act  which 
provides  for  an  additional  payment  to  sole  community  hospitals 
that  experience  a  5%  decrease  in  volume. 

(g)  Computing  urban  and  rural  averages. — The  conference  agree- 
ment includes  the  Senate  amendment  with  a  modification  to  make 
the  effective  date  October  1,  1987. 

(h)  Regional  referral  centers. — The  conference  agreement  includes 
the  Senate  amendment  with  a  modification.  The  Secretary  is  re- 
quired to  extend  the  current  3-year  period  of  regional  referral 
center  designation  for  3  additional  years  for  hospitals  so  designated 
on  the  date  of  enactment.  The  provision  is  further  amended  to  re- 
quire that  in  establishing  the  discharge  threshold  for  eligibility  for 
regional  referral  center  status  that  the  threshold  be  the  lesser  of 
5,000  discharges  or  the  median  number  of  discharges  in  urban  hos- 
pitals in  the  region  in  which  the  hospital  is  located. 

In  addition  the  conference  agreement  requires  the  Secretary  to 
conduct  a  secondary  rural  referral  center  demonstration  at  Lake 
Region  Hospital  and  Nursing  Home  in  Fergus  Falls,  Minnesota. 

3.  LIMITATION  ON  PAYMENTS  FOR  CAPITAL-RELATED  COSTS  FOR  INPA- 
TIENT HOSPITAL  SERVICES  OF  DRG  HOSPITAL  UNDER  MEDICARE  (SEC- 
TION 10203  OF  HOUSE  BILL;  SECTION  602  OF  SENATE  AMENDMENT) 

Present  law 

The  Social  Security  Amendments  of  1983  (P.L.  98-21)  established 
a  prospective  pa)mient  system  (PPS)  for  making  payments  on  a  per 
discharge  basis  to  hospitals  for  the  operating  costs  of  inpatient 
services  provided  to  Medicare  beneficiaries.  Hospital  capital-related 
costs  for  inpatient  services  (including  depreciation,  leases  and  rent- 
als, interest,  and  a  return  on  equity  for  proprietary  hospitals)  are 
excluded  from  the  definition  of  operating  cost  for  PPS  and  are  re- 
imbursed on  a  reasonable  cost  basis.  This  exclusion  from  the  oper- 
ating costs  was  to  expire  on  October  1,  1986,  but  was  extended  until 
October  1,  1987,  by  the  Urgent  Supplemental  Appropriations  Act 
(P.L.  99-349). 

Current  law  provides  that  if  Congress  did  not  enact  legislation  by 
October  1,  1987,  to  include  capital-related  costs  under  PPS,  Medi- 
care payment  for  capital  costs  would  be  prohibited  unless  a  State 
has  a  capital  expenditure  review  agreement  with  the  Secretary 
(under  section  1122  of  the  Social  Security  Act)  and  the  State  has 
recommended  approval  of  the  specific  capital  expenditure. 

House  bill 

(a)  Payment  limitation.— Requires  the  Secretary  to  cap  the  aggre- 
gate amount  of  PPS  hospital  capital-related  payments.  The  cap  for 
FY  1987  shall  be  the  aggregate  amount  of  hospital  capital  pay- 
ments in  1986  as  estimated  by  the  Secretary  plus  10  percent;  for 
FY  1988  will  be  limited  to  the  aggregate  amount  of  hospital  capital 
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payments  in  FY  1986  plus  20  percent;  and  for  FY  1989  will  be  lim- 
ited to  the  aggregate  amount  of  hospital  capital  payments  in  FY 
1986  plus  30  percent.  The  FY  1986  base  and  the  allowable  costs  re- 
imbursed will  be  adjusted  to  reflect  the  phasing-out  of  payments 
for  return  on  equity  capital. 

The  Secretary  would  be  permitted  to  adjust  the  FY  1986  base  in 
each  of  the  following  fiscal  years  based  on  the  most  recent  avail- 
able data. 

(h)  Publication  of  capital  reduction  percentage. — If  the  Secretary 
determines  the  target  limits  will  be  exceeded,  the  Secretary  would 
be  required  to  determine  and  publish  the  appropriate  capital  reduc- 
tion percentage  for  each  fiscal  year  required  to  maintain  payments 
within  the  limit.  The  percent  would  be  based  upon  the  best  avail- 
able information  before  the  beginning  of  the  fiscal  year  involved. 

Requires  the  Secretary  to  publish  in  the  Federal  Register,  no 
later  than  30  days  after  the  date  of  the  enactment  of  this  Act  or,  if 
earlier,  by  October  1,  1986,  the  capital  reduction  percentage  for  FY 
1987.  In  promulgating  the  percentage  for  FY  1987,  the  provisions  of 
chapter  5  (Administrative  Procedures)  of  title  5  (Government  Orga- 
nization and  Employees),  United  States  Code,  and  of  chapter  35 
(Programs  for  Older  Americans)  of  title  41  (Public  Contracts), 
United  States  Code,  shall  not  apply. 

(c)  No  administrative  or  judicial  review. — Prohibits  administra- 
tive or  judicial  review  of  the  capital  reduction  percentage. 

(d)  Interim  and  final  payments. — Interim  and  final  payments 
would  be  based  on  the  percentage  determined  by  the  Secretary  for 
portions  of  cost  reporting  periods  occurring  during  the  fiscal  year. 

(e)  Sole  community  hospitals. — No  provision. 

Effective  date. — Applies  to  payments  for  capital-related  costs  at- 
tributable to  portions  of  cost  reporting  periods  occurring  on  or  after 
October  1,  1986. 

Senate  amendment 

(a)  Payment  limitation. — Requires  the  Secretary  to  reduce  the 
amounts  for  capital-related  payments  to  PPS  hospitals  otherwise 
determined  to  be  reasonable  under  current  law,  by  3  percent  for 
cost  reporting  period  beginning  on  or  after  October  1,  1986,  and 
before  October  1,  1987;  by  5  percent  for  cost  reporting  periods  be- 
ginning on  or  after  October  1,  1987,  and  before  October  1,  1988;  and 
by  6  percent  for  cost  reporting  periods  beginning  on  or  after  Octo- 
ber 1,  1988,  and  before  October  1,  1989. 

(h)  Publication  of  capital  reduction  percentage.— No  provision. 

(cj  No  administrative  or  judicial  review. — No  provision. 

(d)  Interim  and  final  payments. — No  provision. 

(ej  Sole  community  hospitals.— Does  not  apply  to  the  capital-relat- 
ed costs  of  sole  community  hospitals. 

Effective  date.— Cost  reporting  periods  beginning  on  or  after  Oc- 
tober 1,  1986,  and  before  October  1,  1989. 

Conference  agreement 

(a)  Payment  limitation. — The  conference  agreement  includes  the 
Senate  amendment  with  modifications.  The  Secretary  is  required  to 
reduce  the  amounts  for  capital-related  payments  to  PPS  hospitals 
otherwise  determined  to  be  reasonable  under  current  law,  by  3.5 
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percent  for  portions  of  cost-reporting  periods  occurring  in  FY  1987; 
by  7  percent  for  FY  1988;  and  by  10  percent  for  FY  1989.  The  con- 
ferees expect  that  all  capital  costs  (including  return  on  equity  pay- 
ments and  funded  depreciation  offsets)  will  be  included  in  the  base 
for  calculating  the  payment  reductions.  The  conferees  anticipate 
that  the  reductions  will  be  implemented  on  a  pro  rata  monthly 
basis. 

It  is  the  intent  of  the  conferees  that  the  Congress  reconsider  the 
issue  of  payment  for  capital-related  costs  to  hospitals  under  medi- 
care in  the  forthcoming  year.  The  conferees  anticipate  that,  during 
this  period,  the  Congress  will  develop  a  legislative  proposal  to  in- 
corporate capital  payments  under  medicare  into  the  prospective 
pa3rment  system.  The  conferees  intend  that  this  proposal  will  contin- 
ue cost-related  reimbursement  for  capital-related  financial  obliga- 
tions, or  enforceable  agreements  entered  into,  in  the  past  by  hospi- 
tals. The  Conferees  expressly  indicate  that  at  this  time  there  be  no 
specific  date  as  to  when  a  capital-related  cost  would  be  considered 
"obligated"  for  purposes  of  a  ''grandfather"  clause. 

If  the  Congress  does  not  exercise  its  prerogative  to  legislate  on 
this  matter,  the  conference  agreement  recognizes  that  the  Secre- 
tary has  the  authority,  beginning  in  FY  1988,  to  incorporate  cap- 
ital-related costs  into  the  prospective  paynient  system.  In  promul- 
gating any  regulations  which  would  incorporate  capital  payments 
into  the  prospective  payment  system,  the  Secretary  shall  ensure 
that  the  medicare  total  aggregate  payments  for  capital  under  the 
new  prospective  payment  system  shall  be  neither  more  nor  less 
than  the  payments  that  would  otherwise  have  been  provided  under 
this  section  (i.e.  be  "budget  neutral").  The  Secretary  is  prohibited, 
between  September  1,  1986  and  September  1,  1987,  from  promulgat- 
ing final  regulations  that  change  the  methodolgy  for  computing  the 
amount  of  payment  for  capital-related  costs  under  title  XVIII  of  the 
Social  Security  Act. 

Further,  the  conference  agreement  provides  a  technical  amend- 
ment to  clarify  that  if  the  Secretary  chooses  not  to  incorporate  cap- 
ital into  the  prospective  payment  system,  cost  reimbursement 
would  continue  for  capital-related  costs,  subject  to  the  limitations 
in  the  conference  agreement. 

(b)  Publication  of  capital  reduction  percentage. — The  conference 
agreement  does  not  include  the  House  provision. 

(c)  Administrative  or  judicial  review. — The  conference  agreement 
does  not  include  the  House  provision. 

(d)  Interim  and  final  payments. — The  conference  agreement  does 
not  include  the  House  provision. 

(e)  Sole  community  hospitals. — The  conference  agreement  in- 
cludes the  Senate  amendment  exempting,  for  three  years,  sole  com- 
munity providers  from  capital-related  payment  reductions  and  fur- 
ther would  exempt,  for  three  years,  sole-community  providers  from 
a  prospective  payment  system  for  capital  if  provided  by  the  Secre- 
tary under  regulations. 
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4.  COVERAGE  OF  HOSPITALS  IN  PUERTO  RICO  UNDER  DRG  PROSPECTIVE 
PAYMENT  SYSTEM  (SECTION  10204  OF  HOUSE  BILL) 

Present  law 

Hospitals  outside  the  50  States  and  the  District  of  Columbia  are 
excluded  by  Jaw  from  the  prospective  payment  system  (PPS)  and 
are  paid  on  the  basis  of  reasonable  costs,  subject  to  the  TEFRA 
rate  of  increase  limits. 

The  Secretary  is  required  to  report  on  methods  of  making  pay- 
ments to  hospitals  in  the  territories,  including  Puerto  Rico,  under  a 
prospective  payment  system  by  April  1,  1984.  The  report  has  not 
yet  been  submitted. 

House  bill 

(a)  In  general. — Requires  the  Secretary  to  include  eligible  Puerto 
Rico  hospitals  in  PPS.  A  hospital  would  be  included  in  PPS  if  it  is 
located  in  Puerto  Rico  and  otherwise  would  be  a  PPS  hospital  if  it 
were  located  in  one  of  the  50  States. 

(h)  Payment  rate. — Establishes  payment  amounts  based  on  the 
sum  of:  (1)  75  percent  of  the  Puerto  Rico  adjusted  standardized  pay- 
ment am.ount;  and  (2)  25  percent  of  the  national  adjusted  standard- 
ized payment  amount. 

(c)  Base  used  to  establish  Puerto  Rico  amount. — Requires  the  Sec- 
retary to  determine  each  hospital's  target  amount  per  discharge 
(under  section  223)  for  hospital  cost  reporting  periods  beginning  in 
FY  1986. 

(d)  Updating  the  base. — Requires  the  Secretary  to  increase  the 
hospital's  target  amount  per  discharge  by  the  applicable  percent- 
age increase  for  FY  1987. 

(e)  Standardizing  the  amount. — Requires  the  Secretary  to  stand- 
ardize this  amount  by:  (1)  excluding  an  estimate  of  indirect  medical 
education  costs;  (2)  adjusting  for  variations  in  the  Puerto  Rico  aver- 
age hospital  wage  level;  and  (3)  adjusting  for  variations  in  case  mix 
among  hospitals. 

(f)  Urban  and  rural  hospitals. — Requires  the  Secretary  to  calcu- 
late an  average  standardized  amount  for  urban  and  for  rural  hospi- 
tals. 

(g)  Additional  reductions. — Requires  the  Secretary  to  reduce  the 
Puerto  Rico  standardized  amounts  by  a  proportion  equal  to  the  pro- 
portion (estimated  by  the  Secretary)  that  outlier  payments  and  dis- 
proportionate share  payments  represent  of  total  Puerto  Rico  pay- 
ments. 

(h)  Puerto  Rico  prospective  payment  rate. — Requires  the  Secretary 
to  establish  Puerto  Rico  urban  and  rural  prospective  payment  rates 
for  discharges  within  a  DRG,  equal  to  the  urban  or  rural  average 
standardized  amount,  with  the  additional  reductions,  multiplied  by 
the  weighting  factor  for  that  diagnosis  related  group. 

(i)  Area  wage  adjustment. — Requires  the  Secretary  to  adjust  the 
proportion  (as  estimated  by  the  Secretary  from  time  to  time)  of  hos- 
pital costs  attributable  to  wages  and  wage-related  costs  for  area  dif- 
ferences in  hospitals  wage  levels  by  a  factor  (established  by  the 
Secretary)  reflecting  the  relative  wage  level  in  the  geographic  area 
of  the  hospital  compared  to  the  Puerto  Rican  average  hospital 
wage  level. 
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(j)  FY  1988  and  beyond. — Requires  the  Secretary,  for  each  hospi- 
tal discharge  after  FY  1987,  to  compute  the  Puerto  Rico  adjusted 
DRG  prospective  payment  rate  by:  (1)  using  the  hospital's  respec- 
tive urban  or  rural  average  standardized  amount  as  computed  (in 
(f)  above)  for  the  previous  fiscal  year;  (2)  increasing  this  amount  by 
the  applicable  percentage  increase;  and  (3)  by  carrying  out  the 
steps  described  in  (e)  through  (i)  above. 

(k)  National  adjusted  standardized  payment  amount. — Requires 
the  Secretary  to  determine  the  average  of  the  national  adjusted 
standardized  payment  amounts  for  urban  and  for  rural  hospitals. 

(I)  Additional  payments. —Provides  for  payment  to  Puerto  Rico 
PPS  hospitals  in  the  same  manner  and  to  the  same  extent  as  they 
apply  to  other  PPS  hospitals  for  the  following:  outlier  payments 
(except  that  the  total  amount  of  outlier  payments  to  Puerto  Rico 
hospitals  may  not  be  less  than  5  percent  nor  more  than  6  percent 
of  the  total  payments  projected  or  estimated  to  be  made  for  Puerto 
Rico  hospitals  for  discharges  in  that  year),  payments  for  indirect 
medical  education  costs  (expect  that  the  calculation  would  conform 
to  Puerto  Rico's  payment  methodology),  exceptions  and  adjust- 
ments, payments  for  costs  of  certified  registered  nurse  anesthetists, 
and  disproportionate  share  payments  (except  that  the  calculation 
would  conform  to  Puerto  Rico's  payment  methodology). 

(mj  Conforming  amendments. — Provides  for  conforming  amend- 
ments. 

(nj  No  restandardization  of  national  levels  to  reflect  inclusion  of 
Puerto  Rico. — Prohibits  the  Secretary  from  restandardizing  or  oth- 
erwise adjusting  the  national  DRG  prospective  payment  rates  to 
take  into  account  Puerto  Rico's  inclusion  into  the  prospective  pay- 
ment system. 

Effective  date. — Applies  to  cost  reporting  periods  beginning  on  or 
after  October  1,  1986.  The  Secretary  is  required  to  issue  regulations 
no  later  than  October  1,  1986,  to  implement  such  amendments 
without  regard  to  the  provisions  of  chapter  5  (Administrative  Pro- 
cedures) of  title  5  (Government  Organization  and  Employees), 
United  States  Code. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  In  general. — The  conference  agreement  includes  the  House 
provision  with  a  modification  to  include  eligible  Puerto  Rico  hospi- 
tals into  the  medicare  prospective  payment  system  effective  for  dis- 
charges occurring  on  or  after  October  1,  1987. 

(bj  Payment  rate. — The  conference  agreement  includes  the  House 
provision  with  technical  corrections. 

(c)  Base  used  to  establish  Puerto  Rico  amount. — The  conference 
agreement  includes  the  House  provision  with  a  modification 
moving  the  effective  date  to  October  1,  1987. 

(dj  IJpdating  the  base. — The  conference  agreement  includes  the 
House  provision  with  a  modification  to  move  the  effective  date  for- 
ward by  one  year  and  to  make  other  technical  amendments. 

(e)  Standardizing  the  amount. — The  conference  agreement  in- 
cludes the  House  provision  with  technical  amendments. 
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(f)  Urban  and  rural  hospitals. — The  conference  agreement  in- 
cludes the  House  provision  with  a  modification  to  require  urban 
and  rural  standardized  amounts  to  be  discharge  weighted  (as  op- 
posed to  hospital  weighted). 

(g)  Additional  reductions. — The  conference  agreement  includes 
the  House  provision  with  technical  clarifications. 

(h)  Puerto  Rico  prospective  payment  rate. — The  conference  agree- 
ment includes  the  House  provision  with  technical  clarifications. 

(i)  Area  wage  adjustment. — The  conference  agreement  includes 
the  House  provision  with  technical  amendments. 

(j)  FY  1988  and  beyond. — The  conference  agreement  includes  the 
House  provision. 

(k)  National  adjusted  standardized  payment  amount. — The  con- 
ference agreement  includes  the  House  provision  with  a  modifica- 
tion to  require  urban  and  rural  standardized  amounts  to  be  dis- 
charge weighted  (as  opposed  to  hospital  weighted). 

(I)  Additional  payments. — The  conference  agreement  includes  the 
House  provision  with  a  modification  to  reduce  the  Federal  stand- 
ardized payment  amount  for  Puerto  Rico  (i.e.,  separately  for  urban 
hospitals  and  for  rural  hospitals)  by  the  amount  necessary  to  offset 
the  projected  outlier  payments  to  each  subgroup  of  hospitals  in 
Puerto  Rico  in  the  forthcoming  fiscal  year. 

(m)  Conforming  amendments. — The  conference  agreement  in- 
cludes the  House  provision. 

(n)  No  restandardization  of  national  levels  to  reflect  inclusion  of 
Puerto  Rico. — The  conference  agreement  includes  the  House  provi- 
sion with  a  modification  to  require  that  the  Secretary  reduce  the 
national  and  regional  standardized  payment  amounts  by  the  pro- 
portion necessary  to  assure  that  aggregate  payments  to  PPS  hospi- 
tals (including  hospitals  in  Puerto  Rico)  in  FY  1988  are  neither 
greater  nor  less  than  the  aggregate  payments  that  would  have 
been  made  to  such  hospitals  under  prior  law  (i.e.,  this  section  must 
be  ''budget  neutral"). 

5.  IMPROVING  QUALITY  OF  CARE  WITH  RESPECT  TO  PART  A  SERVICES 
(SECTION  10205  OF  HOUSE  BILL;  SECTIONS  604  AND  614  OF  SENATE 
AMENDMENT) 

Present  law 

(a)  Refinement  of  Prospective  Payment  System. — Under  Medi- 
care's prospective  payment  system  (PPS)  hospitals  are  paid  a  prede- 
termined rate  based  on  a  patient's  diagnosis-related  group  (DRG) 
classification.  The  patient  is  classified  into  one  of  468  DRGs  based 
on  his  or  her  primary  diagnosis,  secondary  diagnosis,  primary  pro- 
cedure, age,  and  discharge  status.  Payment  rates  for  each  DRG  re- 
flect the  average  cost  of  providing  care  to  patients  classified  in  the 
DRG. 

(b)  Requiring  Notice  of  Hospital  Discharge  Rights. — On  February 
24,  1986,  the  Secretary  instructed  hospitals  to  provide  Medicare  in- 
patients with  a  notice  explaining  hospital  discharge  procedures 
under  PPS  and  patients'  rights  to  appeal  discharge  decisions.  There 
is  no  statutory  requirement  that  a  statement  of  patient  rights  be 
distributed. 
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(c)  Requiring  Hospitals  to  Provide  Discharge  Planning  Process.  — 
By  regulation,  hospitals  participating  in  Medicare  must  have  a  dis- 
charge planning  program  to  facilitate  the  provision  of  follow-up 
care. 

(d)  Review  of  Standards  for  Medicare  Conditions  of  Participation 
for  Assuring  Quality  of  Inpatient  Hospital  Services. — For  a  hospital 
to  be  eligible  for  Medicare  reimbursement,  the  hospital  must  be  in 
compliance  with  Medicare's  conditions  of  participation  for  hospitals 
as  set  forth  in  subchapter  B  of  title  42  of  the  Code  of  Federal  Regu- 
lations or  must  be  accredited  by  a  national  accreditation  body,  such 
as  the  Joint  Commission  on  Accreditation  of  Hospitals. 

(e)  Study  of  Payment  for  Administratively  Necessary  Days.— 
Under  Medicare's  prospective  payment  system  (PPS)  hospitals  are 
paid  a  predetermined  rate  based  on  a  patient's  diagnosis-related 
group  (DRG)  classification.  The  patient  is  classified  into  one  of  468 
DRGs  based  on  his  or  her  primary  diagnosis,  secondary  diagnosis, 
primary  procedure,  age,  and  discharge  status.  Payment  rates  for 
each  DRG  reflect  the  average  cost  of  providing  care  to  patients 
classified  in  the  DRG.  No  special  provision  is  made  for  separate 
payment  for  "administratively  necessary  days."  An  administrative- 
ly necessary  day  is  a  day  of  continued  inpatient  hospital  stay  neces- 
sitated by  delays  in  obtaining  placement  of  a  patient  in  a  skilled 
nursing  mcility. 

(f)  Continuing  Waiver  of  Liability  or  SNFs,  Home  Health  Agen- 
cies, and  Hospice  Programs. — Under  waiver  of  liability,  payment 
may  be  made  for  services  which  are  not  covered  because  they  were 
not  reasonable  and  necessary  or  were  for  custodial  care  if  neither 
the  beneficiary  nor  the  provider  knew  or  could  reasonably  have 
been  expected  to  know  that  the  services  were  not  covered  for  these 
reasons.  By  regulation,  a  home  health  agency  is  presumed  to  meet 
this  test  if  its  denial  rate  on  claims  for  services  is  2.5  percent  or 
less.  A  SNF  is  presumed  to  meet  the  test  if  its  denial  rate  is  5.0 
percent  or  less.  Hospice  providers  are  not  eligible  for  a  favorable 
presumption. 

Final  regulations  published  February  21,  1986,  eliminated  the  fa- 
vorable presumption  of  the  waiver  of  liability.  Payment  for  noncov- 
ered  services  would  have  continued  on  a  case-by-case  basis.  Howev- 
er, COBRA  maintained  the  favorable  presumption  criteria  for 
SNFs  and  home  health  agencies.  As  a  result  of  the  law,  the  favor- 
able presumption  will  be  continued  until  October  7,  1988,  for  SNF 
services.  The  favorable  presumption  for  home  health  services  will 
be  continued  until  12  months  after  claims  processing  for  home 
health  agencies  has  been  consolidated  under  10  regional  interme- 
diaries. 

(g)  Extension  of  Waiver  of  Liability  Provisions  to  Certain  Cover- 
age Denials  for  Home  Health  Services. — Beneficiaries  who  are 
homebound  and  require  skilled  nursing  services  on  an  intermittent 
basis  or  physical,  occupational,  or  speech  therapy  are  eligible  for 
home  health  services.  Program  guidelines  provide  fiscal  interme- 
diaries and  home  health  agencies  with  information  and  guidance 
about  coverage  determinations  for  patients  who  are  "homebound" 
or  whether  skilled  nursing  and  home  health  aide  services  are 
"intermittent."  The  current  waiver  of  liability  protection  does  not 
apply  to  noncovered  home  health  services  if  the  reason  for  the 
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denial  is  because  the  patient  was  determined  not  to  be  confined  to 
his  home  or  not  to  need  skilled  nursing  care  on  other  than  an 
intermittent  basis.  Denials  of  these  kinds  are  often  referred  to  as 
technical  denials. 

(h)  Development  of  Uniform  Needs  Assessment  Instrument  — 
There  is  no  comparable  requirement  in  current  law. 

(i)  Expedited  Review  by  Fiscal  Intermediaries. — Claims  for  skilled 
nursing  facility,  home  health  services,  and  hospice  care  services 
generally  are  reviewed  on  a  retrospective  basis  after  the  services 
are  provided.  Standards  for  timeliness  in  claims  submission  and 
review  are  not  provided  in  present  law. 

(j)  Including  in  Annual  Reports  on  Prospective  Payment  System 
Information  on  Quality  of  Post-Hospital  Care. — The  Secretary  is  re- 
quired to  report  on  the  impact  of  the  prospective  payment  method- 
ology for  inpatient  hospital  services,  due  annually  at  the  end  of 
each  year  for  1984  through  1987. 

(k)  Prior  Authorization  Demonstration  Project. — Medicare  fiscal 
intermediaries  have  responsibility  for  deciding  whether  payment 
will  be  made  for  services  provided  by  home  health  agencies  and 
SNFs.  Generally,  these  payment  decisions  are  made  on  a  retrospec- 
tive basis  after  services  are  provided. 

House  bill 

(a)  Refinement  of  prospective  payment  system. — 

(1)  Development  of  legislative  proposal. — Requires  the  Secre- 
tary to  submit  to  Congress  a  specific  legislative  proposal  to  im- 
prove the  classification  and  payment  system  under  PPS  (in- 
cluding the  system  for  payment  of  outliers)  in  order  to  assure 
that  the  amount  of  payment  per  discharge  approximates  the 
cost  of  medically  necessary  care  provided  in  an  efficient 
manner  for  individual  patients  or  classes  of  patients  with  simi- 
lar conditions. 

(2)  Accounting  for  severity  of  illness. — Requires  the  Secretary,  in 
developing  the  proposal,  to  account  for  variations  in  severity  of  ill- 
ness and  case  complexity  which  are  not  adequately  accounted  for 
by  the  current  classification  and  payment  system. 

(3)  Deadline. — Requires  the  proposal  be  submitted  to  Con- 
gress by  no  later  than  2  years  after  the  date  of  enactment. 
Effective  date. — Enactment. 

(b)  Requiring  notice  of  hospital  discharge  rights. — Requires  hospi- 
tals to  provide  to  each  beneficiary  (or  to  a  legally  responsible 
person  acting  on  the  beneficiary's  behalf),  at  or  about  the  time  of 
the  beneficiary's  admission  as  an  inpatient,  a  written  statement 
which  explains  (1)  the  beneficiary's  rights  to  Medicare  benefits  for 
inpatient  hospital  services  and  for  post-hospital  services,  (2)  the  cir- 
cumstances under  which  the  beneficiary  will  and  will  not  be  liable 
for  charges  for  a  continued  hospital  stay,  (3)  the  beneficiary's  right 
to  appeal  denials  of  benefits  for  continued  inpatient  hospital  serv- 
ices, including  the  practical  steps  to  initiate  such  an  appeal,  and  (4) 
the  beneficiary's  liability  for  payment  for  services  if  such  a  denial 
of  benefits  is  upheld  on  appeal,  and  which  provides  any  additional 
information  as  the  Secretary  may  specify. 

Effective  date. — Requires  the  Secretary  to  first  prescribe  the  lan- 
guage no  later  than  6  months  after  the  date  of  enactment.  Applies 
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to  admissions  to  hospitals  occurring  on  such  date  as  the  Secretary 
shall  provide,  but  no  later  than  60  days  after  the  date  such  lan- 
guage is  first  prescribed. 

(c)  Requiring  hospitals  to  provide  discharge  planning  process. — 

(1)  Requirement  as  a  condition  of  participation. — ^Requires 
hospitals  as  a  condition  of  participation  for  Medicare  to  have  a 
discharge  planning  process. 

(2)  Discharge  planning  process  defined. — Considers  a  dis- 
charge planning  process  sufficient  if  it  is  applicable  to  services 
furnished  by  the  hospital  to  Medicare  beneficiaries  and  if  it 
meets  the  guidelines  and  standards  established  by  the  Secre- 
tary. 

Requires  the  Secretary  to  develop  these  guidelines  and  standards 
in  order  to  ensure  a  timely  and  smooth  transition  to  the  most  ap- 
propriate type  of  setting  for  post-hospital  or  rehabilitative  care. 
These  guidelines  and  standards  must  include  the  following:  (a)  the 
hospital  must  identify,  at  an  early  stage  of  hospitalization,  those 
patients  who  are  likely  to  suffer  adverse  health  consequences  upon 
discharge  in  the  absence  of  adequate  discharge  planning;  (b)  the 
hospital  must  provide  a  discharge  planning  evaluation  for  the  iden- 
tified patients  and  for  other  patients  upon  the  request  of  the  pa- 
tient, patient's  representative,  or  patient's  physician;  (c)  any  dis- 
charge planning  evaluation  must  be  made  on  a  timely  basis  to 
ensure  that  appropriate  arrangements  for  post-hospital  care  will  be 
made  before  discharge  and  to  avoid  unnecessary  delays  in  dis- 
charge; (d)  a  discharge  planning  evaluation  must  include  an  eval- 
uation of  a  patient's  likely  need  for  appropriate  post-hospital  serv- 
ices and  the  availability  of  those  services;  (e)  the  discharge  plan- 
ning evaluation  must  be  included  in  the  patient's  medical  record 
for  use  in  establishing  an  appropriate  discharge  plan  and  the  re- 
sults of  the  evaluation  must  be  discussed  with  the  patient  (or  the 
patient's  representative);  (f)  upon  the  request  of  a  patient's  physi- 
cian, the  hospital  must  arrange  for  the  development  and  initial  im- 
plementation of  a  discharge  plan  for  the  patient;  (g)  any  such  dis- 
charge planning  evaluation  or  discharge  plan  must  be  developed 
by,  or  under  the  supervision  of,  a  registered  professional  nurse, 
social  worker,  or  other  appropriately  qualified  personnel. 

(3)  Effect  on  accreditation. — Provides  that  the  requirement  of  dis- 
charge planning  may  not  be  satisfied  by  accreditation  of  the  hospi- 
tal accreditation  body  action  pursuant  to  section  1865  of  the  Social 
Security  Act  unless  the  Secretary  determines  that  the  discharge 
planning  standards  of  the  accreditation  body  are  at  least  equiva- 
lent to  the  standards  required  under  this  provision. 

Effective  date. — Applies  as  of  one  year  after  the  date  of  enact- 
ment. 

(d)  Review  of  standards  for  medicare  conditions  of  participation 
for  assuring  quality  of  inpatient  hospital  services. — Requires  the 
Secretary  to  arrange  for  a  study  of  the  adequacy  of  the  standards 
used  for  hospitals,  for  the  purposes  of  meeting  Medicare's  condi- 
tions of  participation  in  assuring  the  quality  of  services  furnished 
in  hospitals.  Requires  the  Secretary  to  report  to  Congress  on  the 
results  of  the  study  by  no  later  than  2  years  after  the  date  of  enact- 
ment. 

Effective  date. — Enactment. 
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(e)  Study  of  payment  for  administratively  necessary  days. — 

(1)  In  general. — Requires  the  Secretary  to  conduct  a  study  to 
determine  whether  a  payment  should  be  made  (in  a  budget- 
neutral  way  for  PPS  hospitals)  to  a  hospital  for  administrative- 
ly necessary  days,  separate  from  the  DRG  and  outliner  pay- 
ments. 

(2)  Administratively  necessary  days  defined. — Defines  an  "ad- 
ministratively necessary  day"  as  a  day  of  continued  inpatient 
hospital  stay,  for  a  part  A  beneficiary,  necessitated  by  a  delay 
in  obtaining  placement  for  the  individual  in  a  skilled  nursing 
facility. 

(3)  Consideration  in  conducting  study. — Requires  the  Secre- 
tary, in  conducting  the  study,  to  consider  the  need  for  such  a 
payment  to  minimize  the  disproportionate  financial  impact  of 
current  law  on  certain  hospitals  (or  hospitals  in  certain  loca- 
tions) due  to  difficulties  in  arranging  for  appropriate  post-hos- 
pital care  such  as  difficulties  resulting  from  a  shortage  of  beds 
in  skilled  nursing  facilities  where  those  hospitals  are  located 
and  difficulties  resulting  from  the  source  of  payment  for  such 
care. 

Requires  the  Secretary,  in  conducting  the  study,  to  consider 
the  need  for  a  payment  to  minimize  the  risk  of  inappropriate 
discharge  to  a  non-institutional  or  inappropriate  institutional 
setting  of  individuals  who  need  post-hospital  services  in  a 
skilled  nursing  facility. 

Requires  the  Secretary,  in  conducting  the  study,  to  consider 
the  administrative  mechanisms  that  can  be  used  to  prevent  in- 
appropriate payments  for  administratively  necessary  days. 

U)  Report  on  study. — Requires  the  Secretary  to  report  to 
Congress  on  the  results  of  the  study  no  later  than  January  1, 
1988. 

Effective  cfaie— Enactment. 

(f)  Continuing  waiver  of  liability  for  SNFs,  home  health  agencies, 
and  hospice  programs. — Continues  the  favorable  presumption  of 
waiver  of  liability  for  SNFs  and  home  health  agencies,  and  estab- 
lishes a  favorable  presumption  for  hospices  having  2.5  percent  or 
fewer  claims  denied  on  the  basis  of  care  not  being  reasonable  and 
necessary  or  determined  to  be  custodial  in  nature. 

Requires  the  Secretary  to  report  annually  to  Congress  on  (1)  the 
frequency  and  distribution  of  denials  because  care  was  not  reasona- 
ble and  necessary  or  was  custodial;  and  (2)  other  information 
needed  to  evalute  the  appropriateness  of  denial  rates  established 
for  a  favorable  presumption. 

Effective  date.— For  hospices,  effective  for  care  furnished  on  or 
after  the  first  day  of  the  first  month  that  begins  at  least  6  months 
after  date  of  enactment  and  before  October  1,  1989.  For  SNFs  and 
home  health  agencies,  effective  for  services  furnished  on  or  after 
date  of  enactment  and  before  October  1,  1989. 

(g)  Extension  of  waiver  of  liability  provisions  to  certain  coverage 
denials  for  home  health  services. — Extends  waiver  of  liability  for 
home  health  agencies  to  coverage  decisions  about  whether  a  pa- 
tient is  homebound  or  whether  a  person  needs  skilled  nursing  care 
on  an  intermittent  basis  or  physical,  speech,  or  occupational  ther- 
apy. A  favorable  presumption  regarding  the  waiver  of  liability  for 
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denials  on  these  ground  would  be  available  for  home  health  agen- 
cies which  (1)  comply  with  requirements  on  timely  submittal  of 
bills  for  payment  and  medical  documentation,  (2)  promptly  notify 
patients  where  it  is  determined  that  a  patient  is  being  or  will  be 
furnished  items  or  services  which  are  excluded  from  coverage,  and 
(3)  have  no  more  than  2.5  percent  of  claims  submitted  during  the 
previous  quarter  denied  on  the  basis  of  home  bound  or  intermittent 
care  requirements. 

Effective  date. — Effective  for  services  furnished  on  or  after  the 
first  day  of  the  first  month  that  begins  more  than  90  days  after 
date  of  enactment,  with  the  favorable  presumption  provisions  for 
denials  based  on  homebound  and  intermittent  coverage  decisions 
effective  through  September  30,  1089. 

(h)  Development  of  uniform  needs  assessment  instrument. — 

(1)  Development. — Requires  the  Secretary  to  develop  a  uni- 
form need  assessment  instrument  that  (A)  evaluates  the  func- 
tional capacity  of  an  individual,  the  nursing  and  other  care  re- 
quirements of  the  individual  to  meet  health  care  needs  and  to 
assist  with  functional  incapacities,  and  the  social  and  familial 
resources  available  to  the  individual  to  meet  those  require- 
ments; and  (B)  can  be  used  by  discharge  planners,  hospitals, 
nursing  facilities,  other  health  care  providers,  and  fiscal  inter- 
mediaries in  evaluating  an  individual's  need  for  post-hospital 
extended  care  services,  home  health  services,  and  long-term 
care  services  of  a  health  related  or  supportive  nature.  The  Sec- 
retary may  develop  more  than  one  such  instrument  for  use  in 
different  situations. 

(2)  Advisory  panel. — Requires  the  Secretary  to  develop  the 
instrument  in  consultation  with  an  advisory  panel  appointed 
by  the  Secretary.  The  panel  is  to  include  experts  in  the  deliv- 
ery of  post-hosptial  extended  care  services,  home  health  serv- 
ices, and  long-term  care  services,  and  is  to  include  representa- 
tives of  hospitals,  physicians,  skilled  nursing  facilities,  home 
health  agencies,  long-term  care  providers,  fiscal  intermediaries, 
and  Medicare  beneficiaries. 

(3)  Report  of  instrument. — Requires  the  Secretary  to  report  to 
Congress,  no  later  than  1  year  after  the  date  of  enactment,  on 
the  instrument  or  instruments  developed.  The  report  is  re- 
quired to  include  an  evaluation  of  the  advantages  to  include  an 
evaluation  of  the  advantages  and  disadvantages  of  using  the 
instrument  or  instruments  as  the  basis  for  determining  wheth- 
er payment  should  be  made  for  post-hospital  extended  care 
services  and  home  health  services  provided  to  Medicare  benefi- 
ciaries. 

Effective  date. — Enactment. 

(i)  Expedited  review  by  fiscal  intermediaries. — Requires  the  Secre- 
tary to  develop  procedures  to  expedite  the  determination  of  wheth- 
er initial  claims  submitted  for  skilled  nursing  facility,  home  health 
services,  and  hospice  care  servicies  provided  (or  to  be  provided)  to 
an  individual  may  be  reimbursed  by  Medicare,  in  order  to  mini- 
mize the  time  between  when  the  provider  first  provides  the  service 
to  the  individual  and  when  the  provider  first  receives  notice  of  an 
initial  determination  on  whether  Medicare  will  pay  for  some  or  all 
of  the  provided  services. 
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Effective  date. — Requires  the  Secretary  to  provide  for  the  expe- 
dited procedures  no  later  than  one  year  after  the  date  of  enact- 
ment. 

(j)  Including  in  annual  reports  on  prospective  payment  system  in- 
formation on  quality  of  post-hospital  care. — 

(1)  Additional  reports.— Extends  the  requirement  for  annual  re- 
ports through  1989. 

{^)  Information  on  Quality  of  post-hospital  care. — Requires  the 
annual  impact  reports  to  include  (A)  an  evaluation  of  the  adequacy 
of  the  procedures  for  assuring  quality  of  Medicare  post-hospital 
services;  (B)  and  assessment  of  problems  that  have  prevented 
groups  of  Medicare  beneficiaries  (including  those  eligible  for  Medic- 
aid) for  receiving  appropriate  Medicare  post-hosptial  services;  and 
(C)  information  on  Medicare  reconsiderations  and  appeals  for  pay- 
ment for  post-hospital  services. 

Effective  date. — ^Enactment.  Applies  to  reports  for  years  begin- 
ning with  1986. 

(k)  Prior  authorization  demonstration  project. — Requires  the  Sec- 
retary of  HHS  to  conduct  a  demonstration  program  concerning 
prior  authoriztaion  for  Medicare  SNF  and  home  health  services. 
Requires  the  demonstration  to  include  at  least  four  projects  imple- 
mented not  later  than  July  1,  1987.  Requires  the  Secretary  to 
waive  compliance  with  Medicare  requirements  to  the  extent  and 
for  the  period  the  Secretary  finds  necesary  to  conduct  the  demon- 
stration. 

Requires  that  the  demonstration  be  developed  in  consultation 
with  an  advisory  panel  that  includes  experts  in  the  delivery  of  SNF 
services  home  health  services,  and  long-term  care  services  and  in- 
clude representatives  of  hospitals,  physicians,  SNFs,  home  health 
agencies,  long-term  care  providers,  fiscal  intermediaries,  and  Medi- 
care beneficiaries. 

Requires  the  Secretary  to  evaluate  the  demonstration  and  report 
to  Congress  on  the  evaluation  no  later  than  January  1,  1989.  Re- 
quires the  Secretary  to  address  the  following  issues  in  the  evalua- 
tion: (1)  the  administration  in  comparison  to  costs  under  the  cur- 
rent system  of  retroactive  review,  including  costs  for  uncovered 
services  paid  under  the  waiver  of  liability  which  would  not  be  in- 
curred under  prior  authorization;  (2)  impact  of  prior  authorization 
on  access  and  availability  of  SNF  and  home  health  services  in  com- 
parison to  the  current  system  and  on  timely  discharge  of  hospital 
inpatients;  and  (3)  accuracy  and  associated  cost  savings  of  payment 
determinations  and  rates  of  claim  reversals  under  prior  authoriza- 
tion versus  the  current  system. 

Specifies  that  funding  for  the  demonstration  would  come  from 
the  Federal  Hospital  Insurance  Trust  Fund. 

Effective  date. — Enactment. 

Senate  amendment 

(a)  Refinement  of  prospective  payment  system. — No  provision. 

(b)  Requiring  notice  of  hospital  discharge  rights. — Section 
604(a). — Similar  provision. 

Effective  date. — Requires  the  Secretary  to  first  prescribe  the  lan- 
guage no  later  than  6  months  after  the  date  of  enactment.  Applies 
to  admissions  to  hospitals  occurring  after  such  date  as  the  Secre- 
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tary  shall  provide,  no  later  than  60  days  after  the  date  such  lan- 
guage is  first  prescribed. 

(c)  Requiring  hospitals  to  provide  discharge  planning  process. — 
Section  604(b). 

(1)  Requirement  as  a  condition  of  participation. — Identical  provi- 
sion. 

(2)  Discharge  planning  process  defined. — Similar  provision. 

(3)  Effect  on  accreditation. — Similar  provision. 

Effective  date. — Applies  as  of  one  year  after  the  date  of  enact- 
ment. 

(d)  Review  of  standards  for  Medicare  conditions  of  participation 
for  assuming  quality  of  inpatient  hospital  services. — No  provision. 

(e)  Study  of  payment  for  administratively  necessary  days. — No 
provision. 

(f)  Continuing  waiver  for  liability  for  SNFs,  home  health  agen- 
cies, and  hospice  programs. — No  provision. 

(g)  Extension  of  waiver  of  liability  provisions  to  certain  coverage 
denials  for  home  health  services. — Section  614- — Extends  waiver  of 
liability  protection  for  home  health  agencies  to  coverage  decisions 
about  whether  a  patient  is  homebound  or  whether  a  person  needs 
skilled  nursing  care  on  an  intermittent  basis. 

Requires  the  Secretary  not  later  than  July  1,  1987,  to  publish 
final  regulations  specifying  criteria  used  as  of  Jan.  1,  1986,  in  de- 
termining coverage  for  patients  who  are  homebound  or  who  re- 
quire skilled  nursing  care  on  an  intermittent  basis. 

Effective  date. — Effective  for  coverage  denials  occurring  on  or 
after  July  1,  1987. 

(h)  Development  of  uniform  need  assessment  instrument. — No  pro- 
vision. 

(i)  Expedited  review  of  fiscal  intermediaries.— No  provision. 

(j)  Including  in  annual  reports  on  prospective  payment  system  in- 
formation on  quality  of  post-hospital  care. — No  provision. 

(k)  Prior  authorization  demonstration  project. — Section  604(c). — 
Requires  the  Secretary  to  develop  and  carry  out  a  demonstration 
project  to  determine  whether  prior  and  concurrent  authorization 
for  SNF  and  home  health  services,  when  used  in  place  of  the  cur- 
rent waiver  of  liability  policy,  will  protect  beneficiaries  against  li- 
abilities incurrrd  as  a  result  of  claim  denials.  Requires  the  Secre- 
tary to  monitor  claim  denials.  Requires  the  Secretary  to  monitor 
the  acceptance  of  beneficiaries  by  providers  to  ensure  that  their 
placement  is  not  delayed  until  the  results  of  prior  and  concurrent 
review  are  known.  Requires  that  the  demonstration  be  initiated  not 
later  than  January  1,  1987,  and  continue  for  not  more  than  2 
years. 

Authorizes  the  Secretary  to  require  providers  participating  in 
the  demonstration  to  submit  such  information  as  the  Secretary  de- 
termines is  necessary  to  evaluate  the  project.  Requires  the  Secre- 
tary to  report  to  Congress  on  the  result  of  the  evaluation  not  later 
than  April  2,  1988. 

Effective  date. — Enactment. 

Conference  agreement 

(a)  Refinement  of  prospective  payment  system. — The  conference 
agreement  includes  the  House  provision. 
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(h)  Requiring  notice  of  hospital  discharge  rights. — The  conference 
agreement  includes  the  House  provision. 

(c)  Requiring  hospitals  to  provide  discharge  planning  process. —  ' 
The  conference  agreement  includes  the  House  provision  with  the 
following  clarification.  Standards  for  discharge  planning  should  be 
applied  in  a  flexible  manner  in  the  case  of  small  rural  hospitals. 

(dj  Review  of  standards  for  medicare  conditions  of  participation 
for  assuring  quality  of  inpatient  hospital  services. — The  conference 
agreement  includes  the  House  provision. 

(e)  Study  of  payment  for  administratively  necessary  days. — The 
conference  agreement  includes  the  House  provision. 

(fj  Continuing  waiver  of  liability  for  SNFs,  home  health  agencies, 
and  hospice  programs. — The  conference  agreement  includes  the 
House  provision  with  respect  to  the  application  of  the  favorable 
presumption  of  liability  rules  to  hospice  providers  through  Novem- 
ber 1,  1988.  The  conference  agreement  does  not  include  the  House 
provision  that  would  extend  the  favorable  presumption  of  the 
waiver  of  liability  for  home  health  agencies  and  SNFs  through  FY 
1989. 

Because  many  of  the  denials  for  payment  to  home  health  agen- 
cies by  fiscal  intermediaries  stem  from  the  lack  of  a  clear  and  con- 
sistent implementation  of  the  requirements  that  a  patient  be 
''homebound"  and  in  need  of  ''intermittent  skilled  care,  the  confer- 
ees urge  the  Secretary  to  promulgate  clearer  definitions  of  these 
terms  and  provide  better  guidance  to  agencies  and  fiscal  interme- 
diaries. 

(g)  Extension  of  waiver  of  liability  provision  to  certain  coverage 
denials  for  home  health  services. — The  conference  agreement  in- 
cludes the  House  provision  with  amendments.  The  waiver  of  liabil- 
ity for  "technical"  denials  would  not  include  denials  based  on  possi- 
ble need  for  physical,  speech,  or  occupational  therapy.  The  effective 
date  is  delayed  to  July  1,  1987.  The  Secretary  would  be  required  to 
report  on  the  frequency  of  denials  for  SNF,  home  health  agency, 
and  hospice  benefits. 

The  Secretary  would  be  required  to  report  on  the  frequency  and 
distribution  of  payment  denials  for  extended  care  services,  home 
health  services  and  hospice  care  in  1987  and  1988. 

(hj  Development  of  uniform  needs  assessment  instrument. — The 
conference  agreement  includes  the  House  provision.  The  conferees 
note  that  an  evaluation  of  the  functional  status  of  an  individual 
should  include  not  only  a  description  of  the  individual's  diagnosis, 
but  an  evaluation  of  the  constraints  on  the  individual's  ability  to 
engage  in  activities  of  daily  living. 

(ij  Expedited  review  by  fiscal  intermediaries. — The  conference 
agreement  does  not  include  the  House  provision. 

(j)  Including  in  annual  reports  on  prospective  payment  system  in- 
formation on  quality  of  post-hospital  care. — The  conference  agree- 
ment includes  the  House  provision. 

(k)  Prior  authorization  demonstration  project. — The  conference 
agreement  includes  the  House  provision  with  technical  amend- 
ments. The  agreement  further  changes  the  date  for  implementa- 
tion of  the  demonstration  from  July  1,  1987  to  January  1,  1987  and 
delays  the  date  for  submission  of  a  report  to  Congress  from  Janu- 
ary 1,  1989  to  February  1,  1989. 
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6.  OFF-BUDGET  TREATMENT  OF  FEDERAL  HOSPITAL  INSURANCE  TRUST 
FUND  IN  FISCAL  YEAR  1987  (SECTION  10206  OF  HOUSE  BILL) 

Present  law 

Federal  Hospital  Insurance  (HI)  Trust  Fund  receipts  and  dis- 
bursements are  included  in  the  unified  budget  of  the  U.S.  Govern- 
ment, but  are  scheduled  to  be  removed  from  the  unified  budget  in 
FY  1993. 

The  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985 
(P.L.  99-177)  removed  the  receipts  and  disbursements  of  the  Social 
Security  Trust  Funds  (the  Federal  Old-Age  and  Survivors  Insur- 
ance Trust  Fund  and  the  Federal  Disability  Insurance  Trust  Fund, 
known  as  OASDI)  from  the  unified  budget  effective  for  FY  1986. 
The  disbursements  and  expenditures  of  the  Social  Security  Trust 
Funds,  however,  are  included  for  purposes  of  determining  whether 
the  deficit  exceeds  the  "maximum  deficit  amount"  targets  set  in 
the  Gramm-Rudman-Hollings  legislation. 

House  bill 

Removes  the  receipts  and  disbursements  of  the  Federal  Hospital 
Insurance  (HI)  Trust  Fund,  from  the  unified  budget  of  the  U.S. 
Government.  As  under  OASDI,  the  disbursements  and  expendi- 
tures of  the  HI  trust  fund  would  be  included  for  purposes  of  deter- 
mining whether  the  deficit  exceeds  the  * 'maximum  deficit  amount" 
targets  set  in  the  Gramm-Rudman-Hollings  legislation  and  would 
be  exempt  from  any  general  budget  limitation  on  outlays  imposed 
by  statute. 

Effective  date. — Applies  to  fiscal  years  beginning  after  September 
30,  1986,  and  end  before  October  1,  1992. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

7.  TECHNICAL  AMENDMENTS  AND  MISCELLANEOUS  PROVISIONS 
RELATING  TO  PART  A  (SECTION  10207  OF  HOUSE  BILL) 

Present  law 

(a)  One-year  extension  of  pass-through  for  costs  of  certified  regis- 
tered nurse  anesthetists. — See  item  (section  4524  of  House  bill)  for 
this  description. 

(b)  Extended  designation  period  for  regional  referral  centers. — See 
item  2  (section  10202  of  House  bill;  section  601  of  Senate  amend- 
ment) for  this  description. 

(c)  Temporary  waiver  of  inpatient  limitations  for  the  Connecticut 
Hospice,  Inc. — Medicare-certified  hospices  are  required  to  maintain 
no  more  than  20  percent  of  total  days  as  inpatient  days.  Connecti- 
cut Hospice,  Inc.,  currently  has  waivers  for  a  number  of  Medicare 
requirements.  These  waivers  will  no  longer  be  in  effect  on  October 
1,  1986. 

(d)  Massachusetts  Medicare  repayment. — Massachusetts  operated 
a  Statewide  hospital  demonstration  project  from  October  1,  1982, 
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through  June  30,  1986.  The  Secretary  is  required  to  judge  the  effec- 
tiveness of  the  demonstration  to  ensure  that  Medicare  expenditures 
under  the  demonstration  are  not  greater  than  they  would  have 
been  under  Medicare  regular  reimbursement  rules.  The  Secretary 
has  determined  that  Medicare  part  A  overpayments  were  made 
during  the  first  two  years  of  the  Massachusetts  waiver  and  has  es- 
tablished a  repayment  schedule  for  the  alleged  overpayments. 

(3)  Part  A  COBRA  technical  and  other  miscellaneous  correc- 
tions.— Current  law  contains  a  number  of  technical  errors. 

House  bill 

(a)  One-year  extension  of  pass-through  for  costs  of  certified  regis- 
tered nurse  anesthetists. — See  item  18  (section  4524  of  House  bill) 
for  this  description. 

(hj  Extended  designation  period  for  regional  referral  centers.—See 
item  2(h)  (Section  10202  of  House  bill;  section  601  of  Senate  amend- 
ment) for  this  description. 

(cj  Temporary  waiver  of  inpatient  limitations  for  the  Connecticut 
Hospice,  Inc. — Waives  Connecticut  Hospice,  Inc.,  from  the  80/20  in- 
patient/home  care  day  requirement  for  two  years,  provided  they  do 
not  exceed  50  percent  of  total  days  as  inpatient  days. 

(d)  Massachusetts  Medicare  repayment. — Prohibits  the  Secretary 
from  recouping  or  otherwise  reducing  payments  to  Massachusetts 
hospitals  on  or  after  the  date  of  enactment  of  this  section  and 
before  January  1,  1988. 

(e)  Part  A  COBRA  technical  and  other  miscellaneous  correc- 
tions.— Corrects  technical  errors  as  follows:  (1)  corrects  and  clarifies 
a  section  regarding  payments  under  the  disproportionate  share  pro- 
vision; (2)  corrects  and  clarifies  a  section  regarding  payments  under 
the  indirect  teaching  adjustment;  (3)  clarifies  that  all  hospitals 
which  have  a  Medicare  provider  agreement  would  have  to  abide  by 
the  emergency  care  re  ^uirements;  (4)  allows  SNFs  to  make  election 
to  be  paid  on  a  prospective  payment  basis  based  on  their  cost  re- 
porting periods  rather  than  on  a  Federal  fiscal  year  basis;  (5)  clari- 
fies that  the  Hospital  Insurance  tax  on  State  and  local  government 
does  not  apply  to  certain  election  workers  (Note:  see  Revenue  Pro- 
visions, item  1  (section  661  of  Senate  amendment)  for  a  description 
of  a  similar  provision.);  and  (6)  makes  other  miscellaneous  correc- 
tions to  COBRA  and  related  laws. 

Effective  date. — Enactment,  except  the  technical  corrections  are 
effective  as  if  they  had  been  included  in  the  enactment  of  the  laws 
they  amend. 

Senate  amendment 

(a)  One-year  extension  of  pass-through  for  costs  of  certified  regis- 
tered nurse  anesthetists. — No  provision. 

(h)  Extended  designation  period  for  regional  referral  centers. — See 
item  2  (Section  10202  of  House  bill;  Section  601  of  Senate  amend- 
ment) for  this  description. 

(c)  Temporary  waiver  of  inpatient  limitations  for  the  Connecticut 
Hospice,  Inc. — No  provision. 

(d)  Massachusetts  Medicare  repayment. — No  provision. 

(e)  Part  A  COBRA  technical  and  other  miscellaneous  correc- 
tions.— No  provision.  Note:  See  Revenue  provisions,  item  1  (Section 
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661  of  Senate  amendment)  for  a  description  of  a  similar  provision 
regarding  election  worker  exemption  from  Hospital  Insurance  tax. 

Conference  agreement 

(a)  One-year  extension  of  pass-through  for  costs  of  certified  regis- 
tered nurse  anesthetists. — The  conference  agreement  includes  the 
House  provision  (see  item  19(a)). 

(b)  Extended  designation  period  for  regional  referral  centers. — The 
conference  agreement  includes  the  Senate  amendment  (see  item 
2(h)). 

(c)  Temporary  waiver  of  inpatient  limitations  for  the  Connecticut 
Hospice,  Inc. — The  conference  agreement  includes  the  House  provi- 
sion. 

(d)  Massachusetts  Medicare  repayment — The  conference  agree- 
ment includes  the  House  provision. 

(e)  Part  A  COBRA  technical  and  other  miscellaneous  correc- 
tions.— The  conference  agreement  does  not  include  the  House  pro- 
vision except  with  regard  to  a  hospital  accounting  year  amend- 
ment. 

8.  MEDICARE  PAYMENTS  TO  LARGE  RURAL  HOSPITALS  SERVING  A  DISPRO- 
PORTIONATE SHARE  OF  LOW-INCOME  PATIENTS  (SECTION  OF  SENATE 
AMENDMENT) 

Present  law 

COBRA  provided  that  additional  payments  will  be  made — for  dis- 
charges occurring  on  or  after  May  1,  1986  but  before  October  1, 
1988 — to  PPS  hospitals  that  serve  a  disproportionate  share  of  low- 
income  patients. 

For  urban  PPS  hospitals  with  100  or  more  beds  having  a  percent- 
age of  low-income  patients  of  at  least  ,15  percent,  the  Federal  por- 
tion of  the  PPS  payment  is  increased  by  2.5  percent  plus  half  the 
difference  between  15  percent  and  the  hospital's  percentage  of  low- 
income  patients,  not  to  exceed  15  percent.  For  urban  hospitals  with 
less  than  100  beds  having  a  percentage  of  low-income  patients  of  at 
least  40  percent,  the  Federal  portion  of  the  PPS  payment  is  in- 
creased by  5  percent. 

For  rural  hospitals  having  a  percentage  of  low-income  patients  of 
at  least  45  percent,  the  Federal  portion  of  the  PPS  payment  is  in- 
creased by  4  percent. 

The  percentage  of  low-income  patients  is  defined  as  the  hospital's 
total  number  of  medicare-covered  inpatient  days  attributable  to 
Medicare  patients  who  are  eligible  for  Federal  Supplemental  Secu- 
rity Income  benefits,  divided  by  the  total  number  of  Medicare-cov- 
ered patient  days,  plus  the  number  of  Medicaid-covered  patient 
days  divided  by  the  hospital's  total  patient  days. 

Payments  are  also  made  to  urban  hospitals  with  100  or  more 
beds  which  demonstrate  that  more  than  30  percent  of  their  inpa- 
tient revenues  are  derived  from  State  and  local  government  pay- 
ments for  indigent  care  (excluding  payments  under  Medicare  and 
Medicaid). 

House  bill 
No  provision. 
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Senate  amendment 

Allows  the  Secretary  to  establish  a  separate  threshold  percentage 
of  low-income  patients  required  for  rural  hospitals  with  300  or 
more  beds  to  qualify  for  Medicare  disproportionate  share  pay- 
ments. These  hospitals  would  have  the  Federal  portion  of  the  PPS 
payment  increased  by  the  same  formula  currently  used  for  urban 
hospitals  with  100  or  more  beds  (2.5  percent  plus  half  the  differ- 
ence between  15  percent  and  the  hospital's  percentage  of  low- 
income  patients,  not  to  exceed  15  percent). 

Rural  hospitals  with  less  than  300  beds  would  continue  to  be  re- 
quired to  have  a  percentage  of  low-income  patients  of  at  least  45 
percent  in  order  to  qualify  for  Medicare  disproportionate  share 
payments.  These  hospitals  would  continue  to  have  their  payment 
increased  by  4  percent. 

Effective  cfa^e.— Applies  to  discharges  occurring  on  or  after 
October  1,  1986. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment  with 
an  amendment  to  change  the  bed  threshold  to  500.  In  addition,  the 
present  law  provision  which  allows  payments  to  disproportionate 
share  hospitals  will  be  continued  for  one  additional  year  in  a 
budget  neutral  fashion. 

II.  Medicare  Provisions  (Parts  A  and  B) 

9.  ELIMINATION  OF  PERIODIC  INTERIM  PAYMENTS  (PIP)  FOR  PROSPEC- 
TIVE PAYMENT  SYSTEM  (PPS)  HOSPITALS  AND  PROMPT  PAYMENT  FOR 
MEDICARE  PROVIDERS  (SECTION  10221  OF  HOUSE  BILL;  SECTION  612 
OF  SENATE  AMENDMENT) 

Present  law 

Current  law  does  not  specifically  provide  for  periodic  interim 
payments  (PIP);  however,  regulations  allow  hospitals,  skilled  nurs- 
ing facilities,  and  home  health  agencies  which  meet  certain  re- 
quirements to  receive  Medicare  periodic  interim  payments  (PIP) 
every  2  weeks,  based  on  estimated  annual  costs  without  regard  to 
the  submission  of  individual  bills.  At  the  end  of  the  year,  a  settle- 
ment is  made.  In  final  regulations  published  on  August  15,  1986, 
the  Department  of  Health  and  Human  Services  eliminated  PIP  for 
most  PPS  and  PPS-exempt  hospitals,  effective  July  1,  1987. 

The  Health  Care  Financing  Administration  recently  issued 
guidelines  requiring  each  part  A  intermediary  and  part  B  carrier 
to  process  at  least  95  percent  of  ''clean"  Medicare  claims  within  27 
days  of  receipt.  "Clean"  Medicare  claims  are  those  not  requiring 
development  for  payment  safeguard  activities  or  additional  infor- 
mation. The  guidelines  apply  to  Medicare  claims  submitted  by 
beneficiaries,  physicians,  providers,  and  suppliers. 

House  bill 

(a)  Elimination  of  PIP  for  PPS  hospitals. — Eliminates  periodic  in- 
terim payments  for  inpatient  services  in  PPS  hospitals  (including 
distinct  psychiatric  or  rehabilitation  units  of  PPS  hospitals)  except 
for  disproportionate  share  hospitals,  sole  community  hospitals,  and 
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hospitals  receiving  Medicare  payment  under  a  State  hospital  reim- 
bursement system  if  payment  on  a  PIP  basis  is  an  integral  part  of 
the  reimbursement  system. 

Eligible  PPS-exempt  hospitals  and  other  costbased  providers  (i.e., 
outpatient  hospitals  skilled  nursing  facilities,  and  home  health 
agencies)  may  continue  to  receive  periodic  interim  payments. 

If  a  PPS  hospital  has  significant  cash  flow  problems  resulting 
from  operations  of  its  intermediary  or  from  unusual  circumstances 
of  the  hospital's  operation,  the  Secretary  is  required  to  make  avail- 
able accelerated  payments. 

(b)  Part  A  prompt  payment. — Provides  (for  Medicare  claims  not 
paid  on  a  PIP  basis)  that  if  payment  is  not  made  by  a  part  A  inter- 
mediary by  the  22nd  calendar  day  after  the  day  on  which  a  clean 
claim  is  received,  interest  would  accrue  beginning  on  the  day  after 
the  day  on  which  payment  was  due  and  ending  on  the  day  pay- 
ment is  made.  Intermediaries  are  required  to  notify  the  beneficiary 
or  provider  who  submits  a  claim,  within  22  calendar  days  after  the 
date  on  which  a  claim  is  received,  of  any  defect,  impropriety,  or  cir- 
cumstance that  prevents  the  claim  from  being  treated  as  a  clean 
claim.  If  such  notice  is  not  provided  on  a  timely  basis  and  the 
claim  is  eventually  paid,  interest  would  accrue  beginning  on  the 
day  after  the  day  the  notice  is  required  and  ending  on  the  day  pay- 
ment is  made  or  the  day  notice  is  provided,  whichever  is  earlier. 

(c)  Part  B  prompt  payment, — Provides  (for  Medicare  claims  not 
paid  on  the  PIP  basis)  that  if  payment  is  not  made  by  a  part  B  car- 
rier by  the  22nd  calendar  day  (or  by  the  11th  calendar  day  in  the 
case  of  a  participating  physician  or  supplier)  after  the  date  on 
which  a  clean  claim  is  received,  interest  would  accrue  beginning  on 
the  day  after  the  day  on  which  payment  was  due  and  ending  on 
the  day  payment  is  made.  Part  B  carriers  are  required  to  notify  the 
beneficiary,  physician,  or  supplier  who  submits  a  claim,  within  22 
calendar  days  (or  by  the  11th  calendar  day  in  the  case  of  a  partici- 
pating physician  or  supplier)  after  the  date  on  which  a  claim  is  re- 
ceived of  any  defect,  impropriety,  or  circumstance  that  prevents 
the  claim  from  being  treated  as  a  clean  claim.  If  such  notice  is  not 
provided  on  a  timely  basis  and  the  claim  is  eventually  paid,  inter- 
est would  accrue  beginning  on  the  day  after  the  date  the  notice  is 
required  and  ending  on  the  day  payment  is  made  or  the  day  notice 
is  provided,  whichever  is  earlier. 

(d)  Interest  Rate. — Interest  under  this  provision  is  paid  at  the 
rate  used  for  purposes  of  section  3902(a)  (Interest  Penalties)  of  title 
31  (Money  and  Finance),  United  States  Code. 

(e)  Federal  administrative  costs. — Carriers  and  intermediaries 
will  be  reimbursed  for  interest  payments  from  amounts  made 
available  for  Federal  administrative  costs  to  carry  out  this  provi- 
sion (other  than  the  amounts  made  available  for  intermediary  and 
carrier  agreements). 

(f)  Definition  of  "clean"  claim. — A  "clean"  claim  is  defined  as  a 
claim  that  has  no  defect  or  impropriety  (including  missing  required 
substantiating  documentation)  or  particular  circumstances  requir- 
ing special  treatment  that  prevents  timely  payment. 

(g)  Timely  amendments  to  agreements  and  regulations. — No  provi- 
sion. 
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Effective  date. — Applies  PIP  provision  for  discharges  occurring 
on  or  after  August  1,  1987.  The  timely  payment  for  part  A  claims 
provision  applies  to  claims  received  on  or  after  October  1,  1987.  The 
prompt  payment  for  Medicare  physicians  and  suppliers  provision 
applies  to  claims  received  on  or  after  October  1,  1987. 

Senate  amendment 

(a)  Elimination  of  PIP  for  PPS  hospitals. — Eliminates  periodic  in- 
terim payments  for  inpatient  services  in  PPS  hospitals  (including 
distinct  psychiatric  or  rehabilitation  units  of  PPS  hospitals). 

The  elimination  of  PIP  for  PPS  hospitals  would  be  delayed  until 
the  intermediary  demonstrates  that  it  has  complied  with  the 
prompt  payment  requirement  for  at  least  three  consecutive 
months.  If  the  intermediary  fails  to  meet  the  prompt  payment  re- 
quirements for  three  consecutive  months,  all  the  PPS  hospitals  it 
serves  may  choose  to  be  placed  on  PIP. 

Eligible  PPS-exempt  hospitals  and  other  cost-based  providers 
(i.e.,  skilled  nursing  facilities  and  home  health  agencies)  may  con- 
tinue to  receive  periodic  interim  payments. 

(b)  Part  A  prompt  payment. — Requires  (for  Medicare  claims  not 
paid  on  a  PIP  basis)  payment  to  be  made  by  a  part  A  intermediary 
for  at  least  95  percent  of  all  Medicare  clean  claims  by  the  applica- 
ble number  of  calendar  days  after  the  day  on  which  a  clean  claim 
is  received.  In  FY  1987,  the  applicable  number  of  calendar  days  is 
27,  FY  1988  it  is  26,  in  FY  1989  it  is  25,  and  in  FY  1990  and  there- 
after, it  is  24. 

For  clean  claims  not  paid  on  a  PIP  basis,  if  payment  is  not  made 
by  the  applicable  number  of  days  after  the  date  on  which  a  clean 
claim  is  received,  interest  would  be  paid  beginning  on  the  day  after 
the  date  on  which  payment  was  due,  and  ending  on  the  date  pay- 
ment is  made. 

(cj  Part  B  prompt  payment. — Provides  (for  Medicare  claims  not 
paid  on  a  PIP  basis)  that  if  payment  is  not  made  by  a  part  B  carri- 
er for  at  least  95  percent  of  all  Medicare  clean  claims  by  the  applic- 
ble  number  of  calendar  days  after  the  day  on  which  a  clean  claim 
is  received,  interest  would  be  paid  beginning  on  the  day  after  the 
day  on  which  payment  was  due  and  ending  on  the  day  payment  is 
made. 

(d)  Interest  rate. — Similar  provision. 

(e)  Federal  administrative  costs. — No  provision. 

ffj  Definition  of  ''clean''  claim. — A  ''clean"  claim  is  defined  as  a 
claim  which  meets  Medicare  requirements  for  payment  under  part 
A  or  part  B  respectively.  In  addition,  in  order  for  a  part  A  claim  to 
be  a  clean  claim  it  must  meet  the  requirements  of  section  1814(a)(1) 
(which  defines  a  Medicare  claim). 

(g)  Timely  amendments  to  agreements  and  regulations. — Requires 
the  Secretary  to  provide  for  timely  amendments  to  intermediary 
and  carrier  agreements  and  regulations  to  the  extent  necessary  to 
implement  these  provisions. 

Effective  date. — Applies  to  claims  received  on  or  after  October  1, 
1986,  except  that  the  interest  penalties  apply  to  claims  received  on 
or  after  April  1,  1987. 
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Conference  agreement 

(a)  Elimination  of  PIP  for  PPS  hospitals. — The  conference  agree- 
ment includes  the  Senate  amendment  with  a  modification.  Under 
the  agreement,  the  elimination  of  periodic  interim  payment  (PIP) 
would  not  apply  to  prospective  payment  system  hospitals  (and  their 
distinct  psychiatric  or  rehabilitation  units)  with  a  disporportionate 
share  adjustment  percentage  of  at  least  5.1  percent.  For  purposes 
of  this  provision,  the  disproportinate  share  adjustment  shall  be 
based  upon  the  data  base  used  for  establishing  the  standardized 
amounts  for  fiscal  year  1987  (i.e.,  the  disproportionate  share  per- 
centage calculated  from  the  hospital's  percentage  of  low  income  pa- 
tients, which  were  based  on  the  SSI  percentage  from  1985  SSI  data 
and  the  medicaid  percentage  from  1984  cost  report  data).  Prospec- 
tive payment  system  hospitals  with  100  or  fewer  beds  located  in 
rural  areas  could  also  qualify  for  continued  periodic  interim  pay- 
ments. 

On  a  one-time  basis  during  the  cost  reporting  period  beginning  in 
fiscal  year  1987,  qualified  disproportionate  share  and  qualified 
rural  hospitals  could  elect  to  continue  receiving  periodic  interim 
payments  provided  that  they  were  receiving  such  payments  on 
June  30,  1987  and  provided  that  they  continue  to  meet  the  require- 
ments specified  in  regulations  that  were  applicable  on  October  1, 
1986.  Qualification  for  periodic  interim  payments  for  eligible  dis- 
proportionate share  hospials  and  eligible  rural  hospitals  with  100 
beds  or  less  would  be  limited  to  those  hositals  which  qualify  under 
this  exception  during  the  cost  reporting  period  beginning  in  fiscal 
ye^r  1987.  These  qualified  hospitals  could  continue  to  receive  PIP 
payments  indefinitely  provided  that  they  continue  to  meet  stand- 
ards established  by  the  Secretary  that  were  applicable  on  October 
1,  1986.  The  conferees  expect  the  Health  Care  Financing  Adminis- 
tration to  identify  hospitals  which  would  qualify  for  continued  PIP 
payments  and  to  inform  such  hospitals  of  their  one-time  opportuni- 
ty to  continue  PIP  payments. 

The  conferees  recognize  that  elimination  of  PIP  may  present  se- 
rious financial  difficulties  for  certain  hospitals.  In  addition  to  the 
current  criteria  under  which  accelerated  payments  are  generally 
available,  accelerated  payments  to  hospitals  should  be  made  avail- 
able by  the  Secretary  if  the  hospital  can  demonstrate  that  it  is  ex- 
periencing significant  cash  flow  difficulties  resulting  from  oper- 
ations of  the  intermediary  or  from  unusual  circumstances  of  the 
hospital's  operation. 

The  PIP  option  would  be  retained  for  PPS-exempt  hospitals, 
skilled  nursing  facilities,  home  health  agencies,  and  hospitals  in 
states  holding  waivers  under  section  1886(c)  or  section  1814(b)(3); 
and  would  be  made  available  to  hospice  providers.  The  conferees 
require  that  the  payment  mechanism  and  requirements  be  compa- 
rable to  those  which  are  currently  in  place  under  42  CFR  405.454(j). 

(h)  Part  A  prompt  payment. — The  conference  agreement  includes 
the  Senate  amendment  with  a  modification  which  specifies  that  95 
percent  of  "clean"  claims  shall  be  paid  in  not  more  than  30  calen- 
dar days  in  FY  1987;  26  for  FY  1988;  25  for  FY  89  and  24  for  FY 
1990  and  for  each  of  the  subsequent  years. 


300 


Periodic  interim  payments  could  not  be  eliminated  for  hospitals 
receiving  such  payments  until  the  intermediary  has  met  the 
prompt  payment  standards  for  three  consecutive  months.  Periodic 
interim  payments  could  be  provided  for  those  hospitals  that  meet 
the  standards  required  by  the  Secretary,  as  in  place  as  of  October 
1,  1987,  if  an  intermediary  fails  to  meet  the  applicable  prompt  pay- 
ment standard  for  three  consecutive  months.  For  providers  not  re- 
ceiving periodic  interim  payments  interest  would  be  required  to  be 
paid  on  claims  not  processed  within  the  specified  time  periods. 

(c)  Part  B  prompt  payment. — The  conference  agreement  includes 
the  Senate  amendment  with  a  modification  which  specifies  that  95 
percent  of  ''clean"  claims  shall  be  paid  in  not  more  than  30  calen- 
dar days  in  FY  1987;  26  for  FY  1988;  25  for  FY  1989;  and  24  for  FY 
1990  and  for  each  of  the  subsequent  years  except  that  for  partici- 
pating physicians  the  standard  shall  be  19  days  for  FY  1988;  18  for 
FY  1989  and  17  for  FY  1990  and  for  each  subsequent  years.  For 
claims  not  paid  within  the  specified  time  period  interest  would 
accrue. 

The  conferees  are  concerned  about  the  rapid  slow  down  in  pay- 
ments to  beneficiaries  and  providers  that  has  developed  over  the 
last  year.  The  conferees  hope  that  intermediaries  and  carriers  proc- 
ess claims  in  the  most  expeditious  manner  and  consider  the  limits 
established  in  this  bill  as  an  absolute  ceiling  with  a  goal  of  process- 
ing claims  according  to  historical  experience.  The  conferees  urge 
the  Administration  to  manage  more  appropriately  the  payment 
function  carried  out  by  medicare's  intermediaries  and  carriers  and 
that  the  Administration  request  funds  necessary  to  improve  the  ad- 
ministration of  the  medicare  program  and  to  pay  claims  in  a 
timely  manner  consistent  with  the  historical  levels. 

The  Secretary  should  establish  standards  for  timely  payment  of 
claims  that  do  not  meet  the  definition  of  ''clean"  claims  or  fail  to 
meet  the  95  percent  minimum  requirement.  The  conferees  do  not 
expect  that  the  exclusion  of  some  claims  from  timeliness  require- 
ments in  this  bill  will  result  in  increased  numbers  of  claims  classi- 
fied as  incomplete. 

(d)  Interest  rate. — The  conference  agreement  includes  the  House 
provision. 

(e)  Federal  administrative  costs. — The  conference  agreement  in- 
cludes the  House  provision. 

(f)  Definition  of  clean  claims. — The  conference  agreement  in- 
cludes the  Senate  amendment  with  an  amendment  clarifying  the 
definition  of  a  clean  claim.  A  "clean"  claim  is  defined  as  a  claim 
that  has  no  defect  or  impropriety  (including  the  absence  of  re- 
quired substantiating  documentation)  or  particular  circumstances 
requiring  special  treatment  that  prevents  timely  payment. 

(g)  Tim^ely  amendments  to  agreements  and  regulations. — The  con- 
ference agreement  includes  the  Senate  amendment. 

10.  HEALTH  MAINTENANCE  ORGANIZATION  AMENDMENTS  (SECTIONS 
10222  AND  4510  OF  HOUSE  BILL) 

Present  law 

Section  1876  of  the  Social  Security  Act,  as  amended  by  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of  1982  (TEFRA),  provides  for 
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Medicare  payments  to  Health  Maintenance  Organizations  (HMOs) 
and  Competitive  Medical  Plans  (CMPs)  on  either  a  risk  or  a  cost 
contracting  basis.  In  general,  risk  contracting  plans  are  financially 
responsible  for  the  cost  of  all  benefits  their  enrollees  would  other- 
wise be  eligible  for  under  Medicare  while  enrolled  in  these  plans. 

(a)  Two  for  one  ri//e. —Sectioh  114(c)(2)  of  TEFRA  provides  the 
HMOs  with  enrolled  individuals  under  an  existing  cost-contract 
and  convert  such  individuals  to  enrollment  under  a  risk  contract. 
However,  the  plan  must  enroll  two  new  Medicare  enrollees  under 
the  risk  contract  for  each  enroUee  converted  from  the  cost  to  the 
risk  contract.  This  provision  is  known  as  the  *'two  for  one"  rule. 

(h)  Explanation  of  enrollee  rights. — Each  HMO  and  CMP  must 
meet  certain  requirements  to  be  eligible  to  contract  with  the  Secre- 
tary to  enroll  Medicare  members.  These  requirements  include  ac- 
cepting financial  responsibility  for  contracted  services  and  provid- 
ing for  meaningful  grievance  procedures.  The  enrolling  member  of 
a  risk  contracting  plan  accepts  that,  except  for  emergency  and  out- 
of-area  care,  neither  the  plan  nor  Medicare  has  financial  responsi- 
bility for  services  not  rendered  by  or  through  the  contracting  plan. 

(c)  Restriction  on  waivers  of  50  percent  Medicare  and  Medicaid 
enrollment. — Each  Medicare  contracting  HMO  and  CMP  must  have 
at  least  half  of  their  membership  composed  of  enrollees  that  are 
not  entitled  to  benefits  under  either  Medicare  or  Medicaid.  The 
Secretary  can  waive  this  requirement  only  if  circumstances  war- 
rant such  waiver  and  the  organization  is  making  reasonable  efforts 
to  enroll  individuals  not  entitled  to  Medicare  or  Medicaid. 

(d)  Prompt  payment  of  claims. — Each  HMO  and  CMP  is  financial- 
ly responsible  for  the  cost  of  benefits  used  by  its  enrollees,  whether 
provided  directly  or  under  arrangement. 

(e)  Financial  disclosure. — Each  HMO  and  CMP  is  required  to 
comply  with  Section  1318  of  the  Public  Health  Service  Act  (relating 
to  financial  disclosure). 

(f)  Civil  monetary  penalties. — Medicare  contracts  with  HMOs  and 
CMOs  are  automatically  annually  renewable,  unless  the  Secretary 
determines  that  the  organization  has  failed  to  meet  its  contractual 
obligations.  The  Secretary  may  terminate  such  contracts  at  any 
time  if  it  is  found  (after  appropriate  notice  and  opportunity  for 
hearing)  that  the  organization  has  substantially  failed  to  carry  out 
the  terms  of  the  contractual  requirements. 

(g)  Study  of  AAPCC  and  ACR. — Reimbursement  of  risk  contract- 
ing HMOs  and  CMPs  is  determined  based  on  estimates  of  the  aver- 
age adjusted  per  capita  cost  (AAPCC)  and  the  adjusted  community 
rate  (ACR). 

(h)  Allowing  Medicare  beneficiaries  to  disenroll  at  a  local  Social 
Security  office. — No  provision. 

House  hill 

(a)  Two  for  One  rule. — 

Section  10222.— Amends  TEFRA  such  that  the  ''two  for  one 
rule''  does  not  apply  for  current  nonrisk  HMO  Medicare  enroll- 
ees for  months  beginning  with  April  1987» 

Section  4510. — No  provision. 

(b)  Explanation  of  enrollee  rights. — 
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Section  Requires  HMOs  and  CMPs  contracting  on 

either  a  risk  or  cost  basis  to  provide  each  enrollee  at  the  time 
of  enrollment,  and  not  less  than  annually  thereafter,  an  expla- 
nation of  the  enrollee's  rights,  including  enrollee's  rights  to 
benefits  from  the  organization,  restrictions  on  Medicare  pay- 
ments for  services  provided  other  than  by  or  through  the  orga- 
nization, out-of-area  coverage,  coverage  of  emergency  services, 
and  appeal  rights  of  enrollees. 

Section  JfSlO. — No  provision. 

(c)  Restriction  on  waivers  of  50  percent  Medicare  and  Medicaid 
enrollment. — 

Section  10222.— 

(1)  Limits  the  Secretary's  authority  to  issue  new  waivers 
of  the  50  percent  rule  to  plans  with  service  areas  that  in- 
clude populations  more  than  half  of  which  are  entitled  to 
either  Medicare  or  Medicaid. 

(2)  Provides  that,  if  an  eligible  organization  fails  to 
comply  with  the  requirements  for  a  waiver,  the  Secretary 

,  may  suspend  enrollment  of  Medicare  enrollees  by  the  or- 
ganization. 

(3)  Provides  that,  in  the  case  of  organizations  that  cur- 
rently have  a  waiver  but  that  do  not  meet  the  require- 
ments for  such  waiver  as  amended  by  this  section,  the  Sec- 
retary is  given  the  authority  to  suspend  enrollments  under 
Medicare  if  the  organization  does  not  meet  scheduled  en- 
rollment goals  approved  by  the  Secretary. 

Section  4510. — 

(1)  Similar  provision. 

(2)  Provides  that,  if  an  eligible  organization  fails  to 
comply  with  the  requirements  for  a  waiver,  the  Secretary 
may  provide  for  a  suspension  of  Medicare  payments  to  the 
organization. 

(3)  Provides  that,  in  the  case  of  organizations  that  cur- 
rently have  a  waiver  but  that  do  not  meet  the  require- 
ments for  such  waiver  as  amended  by  this  section,  the  Sec- 
retary is  given  the  autliority  to  suspend  payments  under 
Medicare. 

(d)  Prompt  payments  of  claims. — 

Section  10222. — Requires  that  risk  contracting  organizations 
must  provide  for  payment  of  claims  submitted  for  covered  serv- 
ices and  supplies  furnished  to  their  enrollees  by  physicians, 
providers  and  suppliers  not  having  a  contractual  arrangement 
with  the  organization  within  the  same  time  limits  for  prompt 
payment  that  apply  to  Medicare  carriers  and  fiscal  interme- 
diaries. If,  after  notice  and  opportunity  for  a  hearing,  an  orga- 
nization fails  to  make  prompt  payments,  the  Secretary  may 
provide  for  direct  payment  of  amount  owed  and  then  deduct 
the  amount  of  such  payments  (and  amounts  incurred  by  the 
Secretary  in  making  such  payments)  from  payment  otherwise 
made  to  such  organizations. 

Section  4510. — No  provision. 

(e)  Financial  disclosure. — 

Section  10222.— Requ.ires  that  HMOs  and  CMPs  supply,  on 
request  of  the  Secretary  and  according  to  regulations  specified 
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by  the  Secretary,  information  as  to  ownership  of  subcontrac- 
tors with  whom  the  organization  had  business  transactions  in 
excess  of  $25,000  during  the  preceding  12  months,  and  com- 
plete information  regarding  significant  business  transactions 
between  organizations  and  wholely  owned  subcontractors  or 
suppliers  during  the  5-year  period  preceding  the  date  of  such 
request.  The  organization  is  required  to  notify  the  Secretary  of 
loans  or  other  special  financial  arrangements  between  the  or- 
ganization and  its  subcontractors,  affiliates,  and  related  par- 
ties. 

Section  4510. — No  provision. 

(f)  Civil  money  penalties. — 

Section  10222. — Provides  that  any  risk-contracting  organiza- 
tion that  fails  substantially  to  provide  any  medically  necessary 
items  and  services  that  are  required  to  be  provided  under  such 
contract,  is  subject  to  a  civil  money  penalty  of  not  more  than 
$2,000  for  each  such  failure  if  the  failure  has  adversely  affect- 
ed (or  has  the  likelihood  of  adversely  affecting)  individuals  en- 
rolled under  such  contract.  Such  penalties  are  subject  to  the 
requirements  generally  applicable  to  civil  money  penalties 
under  Section  11 28 A  of  the  Social  Security  Act  (except  for  sub- 
section (a)). 

Section  4510. — No  provision. 

(g)  Study  of  AAPCC  and  ACR  — 

Section  10222. — Requires  the  Secretary  to  provide,  through  a 
contract  with  an  appropriate  organization,  for  a  study  of  the 
methods  by  which  the  AAPCC  and  the  ACR  can  be  refined  to 
more  accurately  reflect  the  cost  of  providing  care  to  different 
classes  of  patients,  and  to  submit  to  Congress  not  later  than 
January  1,  1988  specific  legislative  recommendations  concern- 
ing the  methods  by  which  these  measures  can  be  refined. 

(h)  Allowing  Medicare  Beneficiaries  to  Disenroll  at  a  Local  Social 
Security  Office. — 

Section  10222. — Requires  the  Secretary  to  provide  that  benefici- 
aries may  disenroll  from  HMOs  and  CMPs  at  any  local  office  of  the 
Social  Security  Administration  on  or  after  June  1,  1987. 
Section  4510. — No  provision. 

Effective  date. — Section  10222. — Enactment  except  for  the  follow- 
ing: 

(h)  January  1,  1987. 

(c)  Except  for  subsection  (3)  relating  to  current  waivers,  ap- 
plies to  modifications  and  waivers  granted  after  enactment. 

(d)  Applies  to  services  furnished  on  or  after  July  1,  1987. 

(e)  Applies  to  contracts  as  of  January  1,  1987. 

Section  4510. — Except  for  subsection  (3)  relating  to  current  waiv- 
ers, applies  to  modifications  and  waivers  granted  after  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Two  for  One  rule. — The  conference  agreement  includes  section 
10222  of  the  House  provision. 
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(h)  Explanation  of  enrollee  rights. — The  conference  agreement  in- 
cludes section  10222  of  the  House  provision.  All  HMO/CMP's  would 
be  required  to  provide  medicare  beneficiaries  an  explanation  of 
their  rights  as  HMO  enrollees,  including  but  not  limited  to  under- 
standable descriptions  of  the  benefits  package,  the  meaning  of  any 
''lock-in"  provisions,  the  scope  of  out-of-area  coverage  and  emergen- 
cy and  urgently  needed  services  and  appeal  rights.  This  informa- 
tion would  be  supplied  to  beneficiaries  enrolled  in  risk  contract 
HMO/CMP's  effective  January  1,  1987  and  no  less  often  than  every 
January  thereafter. 

Restriction  of  waivers  of  50  percent  Medicare  and  Medicaid  en- 
rollment.— The  conference  agreement  includes  section  10222  of  the 
House  provision  with  two  amendments: 

(1)  Restrictions  on  new  waivers — New  waivers  may  only  be 
granted  ''to  the  extent  that"  more  than  50  percent  of  the  popu- 
lation area  served  by  the  organization  consists  of  individuals 
who  are  entitled  to  benefits  under  this  title  or  under  a  State 
plan  approved  under  title  XIX. 

New  waivers  of  the  requirements  of  section  1876(f)(1)  of  the 
Act  would  be  allowed,  at  the  discretion  of  the  Secretary,  for  a 
period  not  to  exceed  three  years  if  the  organization  is  publicly 
owned  and  operated.  The  conferees  note  that  the  original  pur- 
pose of  this  requirement  was  to  ensure  that  the  organization 
remain  financially  sound,  and  that  it  be  of  sufficient  quality  to 
attract  nonmedicare  enrollees.  Because  the  financial  viability 
of  a  publicly  owned  HMO  would  be  guaranteed  by  the  govern- 
ment, but  such  an  HMO  would  typically  serve  a  disproportion- 
ate share  of  medicaid  and  medicare  beneficiaries,  the  require- 
ments of  section  1876(f)(1)  do  not  serve  their  purpose  and  can 
appropriately  be  waived. 

(2)  Sanctions  for  noncompliance — If  an  eligible  organization 
fails  to  comply  with  the  requirements  for  a  waiver,  the  Secre- 
tary may  suspend  medicare  payments  to  the  organization  for 
beneficiaries  newly  enrolled  after  the  date  of  a  finding  of  non- 
compliance, and  may  also  suspend  new  renrollment  of  medi- 
care beneficiaries  by  the  organization. 

In  the  case  of  organizations  that  currently  have  a  waiver  but 
that  do  not  meet  the  requirements  for  such  waiver  as  amended 
by  this  section,  the  Secretary  would  be  given  the  authority  to 
suspend  medicare  payments  for  beneficiaries  newly  enrolled 
after  the  date  of  a  finding  of  noncompliance,  and  to  suspend 
new  enrollments  if  the  organization  does  not  meet  scheduled 
enrollment  goals  approved  by  the  Secretary. 

No  new  waivers  of  the  current  rule  requiring  that  no  more 
than  50  percent  of  enrollees  be  medicare  or  medicaid  eligible 
would  be  granted  other  than  for  exceptions  specified  in  the 
bill.  Where  an  existing  waiver  has  been  granted  for  reasons 
other  than  "disproportionate"  representation,  the  Secretary 
must  establish  a  schedule  under  which  each  waived  organiza- 
tion can  meet  the  50/50  requirement.  Where  a  waiver  has  been 
granted  for  other  than  "disproportionate"  representation,  the 
waivers  may  only  be  extended  if  the  Secretary  determines  that 
the  organization  (or  its  successor)  has  made  and  is  continuing 
to  make  reasonable  efforts  to  meet  scheduled  enrollment  goals 
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approved  by  the  Secretary.  The  Secretary  would  be  given  au- 
thority to  suspend  further  medicare  enrollment  if  the  waivered 
HMO/CMP  fails  to  meet  its  enrollment  schedule  (in  order  to 
come  into  compliance  with  the  50/50  rule).  If  the  HMO/CMP 
does  not  have  a  50/50  waiver,  but  is  out  of  compliance  with  the 
50/50  rule,  the  Secretary  would  be  given  authority  to  freeze 
new  medicare  enrollment  and  to  suspend  medicare  payments 
for  new  enrollments  after  the  finding  of  non-compliance. 

The  conference  agreement  clarifies  that  the  Secretary  has 
the  authority,  to  terminate  (after  reasonable  notice  and  oppor- 
tunity for  hearing)  contracts  entered  into  under  section  1876  if 
the  organization  substantially  fails  to  meet  the  requirements  of 
the  new  section  1876(f)  relating  to  the  50/50  membership  re- 
quirements. 

(d)  Prompt  payment  of  claims. — The  Conference  agreement  in- 
cludes section  10222  of  the  House  provision  with  an  amendment 
that  the  requirements  of  the  provision  become  effective  with  re- 
spect to  services  furnished  on  or  after  January  1,  1987.  Effective  be- 
ginning on  January  1,  1987  until  December  31,  1987,  "clean" 
claims  submitted  for  services  and  supplies  furnished  to  HMO/ CMP 
enrollees  pursuant  to  a  Section  1876  contract  furnished  by  physi- 
cians, providers  and  suppliers  not  having  a  contractual  arrange- 
ment with  the  organization  must  be  paid  within  thirty  calendar 
days  of  receipt  by  the  HMO/ CMP.  The  conferees  encourage  HMO/ 
CMP's  to  pay  such  claims  in  a  shorter  period  than  the  maximum  of 
30  calendar  days  as  required  in  this  bill,  especially  in  light  of  the 
fact  that  HMO/CMP's  are  paid  prospectively  by  the  medicare  pro- 
gram. For  calendar  year  1988  the  prompt  payment  standard  would 
be  26  days;  for  1989,  25  days;  and  for  1990  and  beyond,  24  days.  If 
the  standards  are  not  met,  the  Secretary  would  have  the  authority 
to  provide  for  direct  payment  of  the  amounts  owed  to  such  provid- 
ers and  suppliers.  In  this  case,  the  Secretary  would  provide  for  an 
appropriate  reduction  in  the  amount  of  payments  otherwise  made 
to  the  organization  to  reflect  such  payments. 

(e)  Financial  disclosure. — The  conference  agreement  includes  sec- 
tion 10222  of  the  House  provision. 

(f)  Civil  monetary  penalties. — The  conference  agreement  includes 
section  10222  of  the  House  provision  with  an  amendment  that  the 
amount  of  the  penalty  is  equal  to  $10,000  for  each  substantial  fail- 
ure to  provide  medically  necessary  items  or  services  that  are  re- 
quired to  be  provided  under  the  contract.  In  determining  whether 
the  requirements  of  this  section  were  breached,  the  Secretary  is  ex- 
pected to  take  into  consideration  generally  accepted  HMO  practice 
patterns  for  the  delivery  of  medically  necessary  care. 

(g)  Study  of  the  AAPCC  and  ACR. — The  conference  agreement 
includes  section  10222  of  the  House  provision. 

(h)  Allowing  Medicare  beneficiaries  to  disenroll  at  a  local  Social 
Security  office. — The  conference  agreement  includes  section  10222 
of  the  House  provision. 

(i)  Use  of  benefit  stabilization  funds  during  the  1986  contract 
year. — The  conference  agreement  allows  amounts  withheld  and  re- 
served in  the  Federal  Hospital  Insurance  Trust  Fund  and  in  the 
Federal  Supplementary  Medical  Insurance  Trust  Fund  under  sec- 
tion 1876(g)(5)  during  the  1986  contract  period  to  be  withdrawn  by 
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the  organization  to  the  extent  that  the  organization  was  paid  less 
than  it  would  have  otherwise  been  paid  under  a  risk  contract  with 
the  Secretary  as  a  result  of  Federal  spending  reductions  triggered 
under  the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of 
1985. 

11.  PROVISIONS  RELATING  TO  IMPROVEMENT  OF  QUALITY  OF  CARE  (SEC- 
TION 10223  OF  HOUSE  BILL;  SECTIONS  614  AND  615  OF  SENATE 
AMENDMENT) 

Prsent  law 

(a)  Provider  representation  of  beneficiaries  on  appleals  and  appeal 
of  technical  denials. — If  a  beneficiary  disagrees  with  a  payment 
denial  for  services  provided  under  Medicare  Part  A,  he  or  she  is 
entitled  to  appeal  the  determination.  In  the  past,  beneficiaries  have 
been  permitted  to  be  represented  in  their  appeals  by  the  provider 
who  furnished  the  services  in  question.  However,  in  April  1984, 
HCFA  issued  an  intermediary  manual  instruciton  prohibiting  such 
representation.  HCFA  also  has  prohibited  appeals  of  "technical" 
denials,  such  as  homebound  and  intermittent  care  requirements  for 
home  health  services. 

(h)  Prohibition  of  certain  physician  incentive  plans. — Section 
1866(d)  of  the  Social  Security  Act  provides  for  Medicare  payments 
to  most  hospitals  on  a  prospective  basis.  These  PPS  hospitals  are 
responsible  for  the  costs  of  all  medically  necessary  part  A  inpatient 
services  provided  to  Medicare  beneficiaries  during  their  inpatient 
stay.  Section  1876  of  the  Social  Security  Act,  as  amended  by  the 
Tax  Equity  and  Fiscal  Responsibility  Act  of  1982  (TEFRA),  provides 
for  Medicare  payments  to  Health  Maintenance  Organizations 
(HMOs)  and  Competitive  Medical  Plans  (CMPs)  on  either  a  risk  or 
a  cost  contracting  basis.  In  general,  risk  contracting  plans  are  fi- 
nancially responsible  for  the  cost  of  all  benefits  their  enrollees 
would  otherwise  be  eligible  for  under  Medicare  while  enrolled  in 
these  plans. 

(c)  Study  to  develop  a  strategy  for  quality  review  and  assurance. — 
No  provision. 

House  bill 

(a)  Provider  representation  of  beneficiaries  on  appeals  and  appeal 
of  technical  denials. — Allows  providers  to  represent  beneficiaries 
on  appeals,  but  prohibits  representation  by  a  provider  with  respect 
to  issues  described  in  section  1879(a)(2)  of  the  Social  Security  Act 
unless  the  provider  has  waived  any  rights  for  payment  from  the 
beneficiary  for  services  involved  in  the  appeal. 

Provides  beneficiaries  the  right  to  appeal  any  payment  denial  for 
benefits  under  part  A  or  part  B  home  health  services. 
Effective  date. — Enactment. 

(b)  Prohibition  of  certain  physician  incentive  plans. — 

(1)  Prohibition  of  incentive  payments. — Prohibits  a  hospital 
or  risk-contracting  HMO  or  CMP  from  knowingly  making  in- 
centive payments  to  a  physician  as  an  inducement  to  reduce  or 
limit  services  provided  to  Medicare  beneficiaries  who  are 
under  the  direct  care  of  the  physician.  With  respect  to  HMOs 
and  CMPs,  the  prohibition  applies  to  Medicare  enrollees  of 
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such  entities.  Hospitals  and  risk-contracting  HMOs  and  CMPs 
who  knowingly  make  such  payments  are  subject  to  civil  money 
penalties  of  $2,000  for  each  such  individual  with  respect  to 
whom  the  payments  are  made,  in  addition  to  any  other  penal- 
ties that  may  be  prescribed  by  law.  Any  physician  who  know- 
ingly accepts  such  incentive  payments  is  subject  to  a  civil 
money  penalty  of  $2,000  for  each  such  individual  with  respect 
to  whom  such  payments  are  made,  in  addition  to  any  other 
panalties  prescribed  by  law. 

(2)  Study  of  incentive  arrangements. — Requires  the  Secretary 
to  conduct  a  study  of  inicentive  arrangements  offered  to  physi- 
cians by  HMOs  and  CMPs,  and  to  report  the  findings  to  Con- 
gress no  later  than  April  1,  1987.  The  report  shall  include  rec- 
ommendations for  providing  exceptions  for  such  organizations 
from  the  prohibition  specified  under  (1)  for  incentive  payments 
that  encourage  efficiency  in  the  utilization  of  services  but  do 
not  have  a  substantial  potential  for  an  adverse  effect  on  qual- 
ity. 

Effective  date. — The  prohibition  and  civil  money  penalty  provi- 
sions apply  to  payments  made  by  hospitals  occurring  more  than  6 
months  after  enactment,  and  to  payments  made  by  risk  contracting 
plans  on  or  after  January  1,  1988. 

(c)  Study  to  develop  a  strategy  for  quality  review  and  assurance. — 

(1)  In  general. — Requires  the  Secretary  to  arrange  for  a  study 
to  serve  as  the  basis  for  establishing  a  strategy  for  reviewing 
and  assuring  the  quality  of  care  under  medicare. 

(2)  Items  included  in  the  study.— -The  study  is  required 
among  other  items,  to  (a)  identify  the  appropriate  consider- 
ations which  should  be  used  in  defining  "quality  of  care";  Qd) 
evaluate  the  relative  roles  of  structure,  process,  and  outcome 
standards  in  assuring  quality  of  care;  (c)  consider  whether  cri- 
teria and  standards  for  defining  and  measuring  quality  of  care 
should  be  developed  and,  if  so,  how  this  should  be  done;  (d) 
evaluate  the  adequacy  and  focus  of  the  current  methods  for 
measuring,  reviewing,  and  assuring  quality  of  care;  (e)  evaluate 
the  current  research  on  methodologies  for  measuring  quality  of 
care,  and  suggest  areas  of  research  needed  for  further  progress; 
(f)  evaluate  the  adequacy  and  range  of  methods  available  to 
correct  or  prevent  identified  problems  with  quality  of  care;  (g) 
review  mechanisms  available  for  coordinating  and  supervising 
at  the  national  level  quality  review  and  assurance  activities; 
and  (h)  develop  general  criteria  which  may  be  used  in  estab- 
lishing priorities  in  the  allocation  of  funds  and  personnel  in  re- 
viewing and  assuring  quality  of  care. 

(3)  Report. — Requires  the  Secretary  to  report  to  Congress,  no 
later  than  2  years  after  the  date  of  enactment.  The  report  shall 
address  the  items  in  (2)  above  and  shall  include  recommenda- 
tions with  respect  to  strengthening  quality  assurance  and 
review  activities  for  Medicare  services. 

(4)  Arrangement  for  study. — Requires  the  Secretary  to  re- 
quest the  National  Academy  of  Sciences,  acting  through  appro- 
priate units,  to  submit  an  application  to  conduct  the  study  de- 
scribed in  this  subsection.  If  the  Academy  submits  an  accepta- 
ble application,  the  Secretary  is  required  to  enter  into  an  ap- 
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propriate  arrangement  with  the  Academy  for  conducting  the 
study.  If  the  Academy  does  not  submit  an  acceptable  applica- 
tion, the  Secretary  may  request  one  or  more  appropriate  non- 
profit private  entities  to  submit  an  application  to  conduct  the 
study  and  may  enter  into  an  arrangement  for  the  study  with 
the  entity  which  submits  the  best  application. 
Requires  the  Secretary,  in  developing  plans  for  the  conduct  of 
the  study,  to  assure  that  consumer  and  provider  groups,  peer 
review  organizations,  the  Joint  Commission  on  Accreditation  of 
Hospitals,  professional  societies,  and  private  purchasers  of  care 
with  experience  and  expertise  in  the  monitoring  and  quality  of 
care  are  consulted. 
Effective  date. — Enactment. 

Senate  amendment 

(a)  Provider  representation  of  beneficiaries  on  appeals  and  appeal 
of  technical  denials. — Similar  provision,  except  prohibits  provider 
representing  beneficiary  from  imposing  any  financial  liability  on 
the  beneficiary  in  connection  with  representation.  Also  prohibits 
costs  incurred  by  provider  for  representing  a  beneficiary  in  an  un- 
successful appeal  from  being  allowed  as  reasonable  costs. 

Provides  beneficiaries  the  right  to  appeal  payment  denials  for 
home  health  services  that  do  not  meet  the  ''intermittent  or  home 
bound"  criteria. 

Effective  date. — For  provider  representation  provisions,  effective 
on  enactment.  For  technical  denials  provisions,  effective  for  cover- 
age denials  occurring  on  or  after  July  1,  1987. 

(h)  Prohibition  of  certain  physician  incentive  plans. — No  provi- 
sion. 

(c)  Study  to  develop  a  strategy  for  quality  review  and  assurance. — 
No  provision. 

Conference  agreem,ent 

(a)  Provider  representation  of  beneficiaries  on  appeals  and  appeals 
of  technical  denials. — The  conference  agreement  includes  the 
Senate  amendment. 

(b)  Prohibition  of  certain  physician  incentive  plans. — The  confer- 
ence agreement  includes  the  House  provision  with  an  amendment 
extending  its  applications  to  Medicaid.  The  agreement  modifies  the 
House  requirement  for  HMOs  and  CMPs  by  extending  the  period  of 
exemption  to  April  1,  1989.  The  Secretary  would  be  required  to  con- 
duct a  study  of  the  impact  of  physician  incentive  arrangements  and 
make  legislative  recommendations  to  refine  the  prohibition  as  it  re- 
lates to  HMOs  and  CMPs  by  January  1,  1988.  The  provision  does 
not  apply  to  incentive  plans  approved  by  the  Secretary  as  part  of  a 
demonstration  project. 

(c)  Study  to  develop  a  strategy  for  quality  review  and  assurance. — 
The  conference  agreement  includes  the  House  provision  with  an 
amendment  concerning  coordination  of  quality  of  care  studies.  The 
Secretary  of  Health  and  Human  Services  (HHS)  would  be  required 
to  designate  an  office  with  responsibility  for  coordinating  the  plan- 
ning of  studies  on  quality  of  care,  including  the  development  of  pri- 
orities for  quality  studies.  The  office  would  also  be  responsible  for 
coordinating  access  to  data  necessary  to  conduct  the  studies  and  for 
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maintaining  a  clearinghouse  on  PPS  quality  studies  conducted  by 
HHS  and  other  entities.  Such  office  may  be  located  within  the 
Health  Care  Financing  Administration. 

12.  TECHNICAL  AMENDMENTS  AND  MISCELLANEOUS  PROVISIONS  RELAT- 
ING TO  PARTS  A  AND  B  (SECTIONS  10224,  4504,  AND  4509  OF  HOUSE 
BILL) 

Present  law 

(a)  Treatment  of  group  purchasing  vendor  agreements. — It  is  pro- 
hibited to  receive,  give,  solicit,  or  offer  any  remuneration  in  return 
for  referring  or  arranging  for  the  furnishing  of  any  item  or  service 
or  in  return  for  purchasing,  leasing,  or  ordering  any  good,  facility, 
or  service  for  which  payment  can  be  made  under  Medicare. 

Some  hospitals  and  other  providers  purchase  medical  supplies 
and  equipment  through  their  participation  in  group  purchasing  or- 
ganizations (GPOs).  GPOs  purchase  goods  and  services  for  partici- 
pating institutions.  A  service  or  transactional  fee  is  charged  to  par- 
ticipating institutions  by  GPOs.  In  some  situations,  fees  are  also 
paid  by  the  vendor  or  supplier  in  order  to  participate  in  the  GPO 
agreement.  This  practice  constitutes  a  technical  violation  of  Medi- 
care anti-fraud  and  abuse  preventions. 

(b)  Extension  and  clarification  of  competitive  contracting  author- 
ity.— DEFRA  provided  the  Secretary  with  the  authority  to  enter 
into  two  competitively  bid  contracts  under  part  A  and  two  such 
contracts  under  part  B  to  replace  poor  performing  contractors,  i.e., 
intermediaries  and  carriers.  This  authority  expires  on  September 
30,  1986. 

While  the  Secretary  has  used  this  authority  to  enter  into  com- 
petitively bid  cost  contracts,  competitive  bidding  has  not  been  used 
in  the  negotiation  of  fixed-price  contracts. 

(c)  Parts  A  and  B  COBRA  technical  corrections. — Current  law 
contains  a  number  of  technical  errors. 

(d)  Delay  in  promulgation  of  regulations. — The  Secretary  may  at 
any  time  issue  regulations,  instructions  to  Medicare  carriers  and 
fiscal  intermediaries,  and  other  instruments  which  change  Medi- 
care policy.  Regulations  must  be  issued  in  final  form  prior  to 
August  15  or  prior  to  October  6  to  be  included  in  the  August  or 
October  Gramm-Rudman-Hollings  baseline.  As  an  exception  to  this 
general  rule,  proposed  regulations  updating  prospective  payments 
for  hospital  operating  costs  are  included  in  the  August  or  October 
Gramm-Rudman-Hollings  baseline  if  they  are  issued  prior  to  the 
August  15  or  October  6  deadline. 

House  bill 

(a)  Treatment  of  group  purchasing  vendor  agreements. — 

Section  10224. — Permits  the  payment  of  administrative  fees 
to  group  purchasing  organizations  by  a  vendor  if  the  purchas- 
ing agent  has  an  appropriate  written  contract  and  full  disclo- 
sure of  the  payment  is  made  to  each  provider. 

Section  4594- — Similar  provision. 

Section  4509. — No  provision. 

(b)  Extension  and  clarification  of  competitive  contracting  author- 
ity.— 
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Section  10224. — Extends  the  authority  of  the  Secretary  for  3 
years  to  enter  into  competitively  bid  contracts  with  interme- 
diaries and  contractors  to  replace  poor  performing  contracts. 
Language  would  be  clarified  to  include  fixed-price  contracting. 

Section  4504. — No  Provision. 

Section  4509.— Provision. 

(c)  Parts  A  and  B  COBRA  technical  corrections. — 

Section  10224- — Corrects  technical  errors  as  follows:  (1)  clari- 
fies that  a  1-year  transition  period  is  provided  for  foreign  medi- 
cal graduates  (FMGs)  who  have  not  passed  the  Foreign  Medical 
Graduate  Examination  in  the  Medical  Sciences  from  July  1, 
1986,  through  June  30,  1987,  such  a  FMG  will  be  counted  at  a 
rate  equal  to  one-half  of  the  rate  at  which  the  individual  would 
otherwise  be  counted;  (2)  allows  the  Secretary  to  announce 
rather  than  publish  health  maintenance  organization  and  com- 
petitive medical  plan  rates  by  September  7  of  each  year;  (3) 
clarifies  effective  date  of  the  provision  regarding  penalties  for 
billing  for  assistants  at  surgery  for  certain  cataract  operations; 
(4)  allows  temporary  use  of  carrier  prepayment  screening  as  a 
substitute  for  preprocedure  leview;  (5)  clarifies  that  the  termi- 
nation date  of  the  ACCESS  demonstration  project  is  July  31, 
1987;  and  (6)  makes  other  miscellaneous  corrections  to  COBRA 
and  related  laws. 

Section  4504. — No  provision. 

Section  Identical  provision. 

(d)  Delay  in  promulgation  of  legulations. — The  Secretary  would 
be  prohibited  from  issuing  in  final  form  any  regulation,  instruc- 
tion, or  other  policy  before  September  15,  1987,  which  is  estimated 
by  the  Secretary  to  achieve  Medicare  savings  in  fiscal  year  1987  of 
more  than  $50,000,000,  except  as  required  to  implement  specific 
provisions  required  under  statute.  The  Secretary  would  also  be  pro- 
hibited from  publishing  in  final  form  any  regulation  regarding 
changes  in  the  methodology  for  computing  the  amount  of  payment 
for  capital-related  costs  for  inpatient  hospital  services  under  Medi- 
care part  A  between  September  1,  1986  and  September  1,  1987.  Ref- 
erences in  current  law  to  regulations  issued  in  final  or  proposed 
form  pursuant  to  Sections  1886(b)(3)(B),  1886(d)(3)(A),  and  1886(e)(4) 
of  the  Social  Security  Act  would  be  clarified.  Under  this  provision, 
no  such  reference  would  be  construed  as  including  any  regulation 
issued  or  proposed  with  respect  to  capital-related  costs. 

Effective  date. — (a)  Applies  to  payments  made  before,  on,  or  after 
the  date  of  enactment;  (b)  applies  to  contracts  entered  into  on  or 
after  October  1,  1986;  (c)  applies  as  if  it  had  been  included  in  the 
enactment  of  COBRA;  and  (d)  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Group  purchasing  agreements. — The  conference  agreement  in- 
cludes the  House  provision  with  an  amendment.  The  conference 
agreement  follows  section  4504  of  the  bill  which  would  exclude 
amounts  paid  by  vendors  of  goods  and  services  to  authorized  pur- 
chasing agents  for  groups  of  hospitals,  nursing  homes  or  other  enti- 
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ties  and  individuals  furnishing  medicare  services.  The  conference 
agreement  would  delete  the  reference  to  a  specific  percentage  limit 
on  the  amount  of  such  a  fee.  The  deletion  was  made  because  of  a 
concern  that  specifying  a  percentage  might  establish  a  norm  for  all 
such  fees,  resulting  in  increases  in  current  fees  that  are  typically 
below  the  amount  specified.  The  Secretary  shall  monitor  these  ar- 
rangements for  possible  abuse,  particuarly  those  in  excess  of  3  per- 
cent. In  addition,  the  conference  agreement  would  require  disclo- 
sure of  fees  paid  by  medicare  providers  as  prescribed  by  the  Secre- 
tary in  regulations. 

(h)  Competitive  contracting. — The  conference  agreement  includes 
the  House  provision  with  an  amendment  which  would  clarify  the 
Secretary's  authority  to  enter  into  competitively  bid  fixed  price 
contracts. 

(c)  COBRA  technicals.— The  conference  agreement  does  not  in- 
clude the  House  provision. 

(dj  Moratorium  on  HCFA  regulations. — The  conference  agree- 
ment includes  the  House  provision  with  an  amendment  to  prohibit 
the  Secretary  from  issuing  any  regulation,  instruction  or  other 
policy  regarding  hospitals  or  physicians  before  September  1,  1987 
which  would  achieve  medicare  savings  of  more  than  $50  million  in 
fiscal  year  1988. 

The  conference  agreement  also  prohibits  the  Secretary  from  issu- 
ing final  regulations  that  change  the  methodology  for  computing 
the  amount  of  payment  for  capital-related  costs  for  inpatient  hospi- 
tal services  under  part  A  before  September  1,  1987. 

The  agreement  also  requires  that  the  Secretary  allow  60  days  for 
public  comment  on  proposed  regulations  and  notices,  except  for 
limited  circumstances  when  such  comment  periods  are  not  possible 
due  to  statutorily  imposed  deadlines  for  Secretarial  action.  This 
provision  does  not  require  the  Secretary  to  provide  an  opportunity 
for  public  comment  for  items  (such  as  interpretive  rules,  general 
statements  of  policy,  or  rules  of  agency  organization,  procedure  or 
practice)  that  are  not  currently  subject  to  that  requirement.  (See 
also  item  #2  and  #3). 

13.  DIRECT  COSTS  OF  GRADUATE  MEDICAL  EDUCATION  (SECTION  4501  OF 

HOUSE  BILL) 

Present  law 

COBRA  restructure  the  manner  in  which  Medicare  reimburses 
teaching  hospitals  for  the  direct  cost  they  incur  for  graduate  medi- 
cal education.  Effective  with  cost  reporting  periods  beginning  on 
or  after  July  2,  1985,  hospitals  are  to  receive  payment  on  the  basis 
of  a  formula  that  takes  into  account  each  hospital's  previous  aver- 
age cost  per  full-time  equivalent  resident,  the  number  for  full-time 
equivalent  residents  during  the  period  for  which  reimbursement  is 
being  made,  an  the  hospital's  proportion  of  total  inpatient  days 
used  by  Medicare  patients  during  that  period. 

(a)  Clarifying  counting  of  time  spent  in  out  patient  settings.  Time 
spent  by  residents  out  of  the  inpatient  setting  is  counted  for  this 
purposes  only  if  the  setting  is  part  of  the  hospital 

(h)  Reducing  maximum  initial  residence  period. — Beginning  on 
July  1,  1986,  distinctions  are  made  among  residents,  for  purposes  of 
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counting  their  full-time  equivalency  in  this  formula,  and  different 
weighting  factors  are  applied  depending  on  how  many  years  of  resi- 
dent training  they  have  completed.  Residents  are  weighted  at  1.00 
during  the  period  needed  to  obtain  their  first  board  eligibility,  plus 
one  additional  year,  not  to  exceed  a  total  of  5  years.  This  results 
in  full  payments  for  either  4  or  5  years.  After  the  initial  residency 
period,  payments  are  reduced;  beginning  on  July  1,  1987,  payments 
for  such  residents  are  reduced  to  half  (i.e.,  a  weight  factor  of  .50)  of 
what  they  would  otherwise  have  been. 

House  bill 

(a)  Clarifying  counting  of  time  spent  in  outpatient  settings. — 
Counts  only  time  spent  in  patient  care  activities  towards  the  deter- 
mination of  full-time  equivalency  (used  in  determining  of  payments 
for  direct  graduate  medical  education  costs),  and  counts  all  time  so 
spend  by  a  resident  under  an  approved  medical  residency  training 
program,  without  regard  to  the  setting  in  which  the  activities  are 
performed,  if  the  hospital  incurs  costs  for  the  training  program  in 
that  setting. 

(b)  Reducing  Maximum  Initial  residency  period.  Reduces  the 
length  of  the  initial  residency  period  from  5  years  to  4  years.  As  a 
result,  the  support  for  the  fifth  year  of  residency  is  reduced  by  half 
(i.e.,  a  weighting  factor  of  .50),  conforming  to  policy  adopted  in 
COBRA  for  the  sixth  and  succeeding  years. 

Provides  a  one  year  transition,  from  July  1,  1987,  through  June 
30,  1988,  during  which  support  for  the  fifth  year  of  residency  is  re- 
duced by  one-quarter  (i.e.,  a  weighting  factor  of  .75  instead  of  .50) 
for  a  resident  whose  support  would  otherwise  be  reduced  by  half. 

Effective  date. — Applies  to  payments  for  approved  residency 
training  programs  as  of  July  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Clarifying  counting  of  time  spent  in  outpatient  settings. — The 
conference  agreement  includes  the  House  provision,  with  an 
amendment  clarifying  that,  in  order  to  receive  payments  under 
this  provision,  the  hospital  must  incur  all  or  substantially  all  of  the 
costs  of  the  residency  training  in  the  ambulatory  setting.  This  re- 
quirement could  be  met,  for  example,  if  the  hospital  has  an  agree- 
ment with  an  independent  entity  to  be  legally  responsible  for  reim- 
bursing the  entity  for  the  costs  the  entity  incurs  for  the  residency 
program,  subject  to  the  maximum  amount  recognized  as  allowable 
under  the  Medicare  formula  enacted  in  P.L.  99-272,  the  Consolidat- 
ed Omnibus  Reconciliation  Act  of  1985. 

(h)  Reducing  maximum  initial  residency  period. — The  conference 
agreement  does  not  include  the  House  provision. 
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14.  COST  LIMITS  FOR  HOME  HEALTH  AGENCIES  (SECTION  4502  OF  HOUSE 
bill;  section  613  of  senate  AMENDMENT) 

Present  law 

Section  1861(vXl(L)  of  the  Social  Security  Act  authorizes  the  Sec- 
retary to  set  limits  on  home  health  agency  costs  which  may  be  rec- 
ognized as  reasonable  in  the  efficient  delivery  of  services.  The  Sec- 
retary is  authorized  to  establish  limits  for  home  health  agencies  at 
the  75th  percentile  of  the  average  cost  per  visit  for  freestanding 
home  health  agencies,  or  at  a  lower  percentile  or  comparable  or 
lower  limit  as  the  Secretary  may  determine.  The  Secretary  is  also 
authorized  to  provide  for  exemptions  and  exceptions  to  these  limits 
as  he  deems  appropriate. 

Prior  to  final  regulations  published  by  the  Secretary  on  July  5, 
1985,  limits  to  home  health  agencies  were  established  by  regulation 
at  the  75th  percentile  of  the  labor-related  component  of  per  visit 
cost  and  the  nonlabor  component  of  per  visit  cost.  Separate  limits 
were  established  for  each  type  of  service  (e.g.,  skilled  nursing,  home 
health  aide,  physical  therapy);  however  they  were  applied  in  the 
aggregate  to  each  home  health  agency  based  on  its  mix  of  services. 

With  the  regulations  published  July  5,  1985,  HCFA  revised  the 
home  health  limit  methodology.  For  cost  reporting  periods  begin- 
ning on  or  after  July  1,  1985,  the  limits  were  set  at  120  percent  of 
the  mean  labor-related  and  nonlabor  component  of  per  visit  costs. 
For  cost  reporting  periods  beginning  on  or  after  July  1,  1986,  the 
limits  are  set  at  115  percent  of  the  mean,  and  for  cost  reporting 
periods  beginning  on  or  after  July  1,  1987,  the  limits  are  to  be  set 
at  112  percent  of  the  mean.  These  regulations  also  established  and 
applied  separate  limits  for  each  type  of  service. 

House  bill 

(a)  Application  of  cost  limits. — Amends  the  Secretary's  authority 
to  establish  limits  for  home  health  agency  costs  to  require  that 
limits  be  applied  on  an  aggregate  basis  for  all  home  health  serv- 
ices, rather  than  on  a  discipline-specific  basis,  with  appropriate  ad- 
justment for  administrative  and  general  costs  of  hospital-based 
agencies.  The  Secretary  is  also  required  to  base  limits  on  the  most 
recent  data  available,  which  may  be  for  cost  reporting  periods  be- 
ginning no  earlier  than  October  1,  1983.  The  Secretary  must  also 
take  into  account  the  changes  in  costs  of  home  health  agencies  for 
billing  and  verification  procedures  that  result  from  the  Secretary's 
changing  the  requirements  for  such  procedures,  to  the  extent  these 
changes  in  costs  are  not  reflected  in  available  data. 

(b)  GAO  study. — Requires  the  Comptroller  General  to  study  and 
report  to  Congress  by  April  1,  1987,  on:  (1)  the  appropriateness  and 
impact  on  Medicare  beneficiaries  of  applying  per  visit  home  health 
agency  cost  limits  on  a  discipline-specific  basis,  rather  than  on  an 
aggregate  basis;  and  (2)  the  appropriateness  of  the  percentage 
limits  established  in  regulation. 

Effective  date. — Cost  reporting  periods  beginning  on  or  after  July 
1,  1985. 

Requirement  for  the  Secretary  to  base  limits  on  most  recent  data 
available:  effective  for  cost  reporting  periods  beginning  on  or  after 
July  1,  1985. 
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Requirement  for  the  Secretary  to  take  into  account  changes  in 
costs  for  billing  and  verification  procedures:  effective  for  changes  in 
requirements  of  Secretary  effected  before,  on,  or  after  July  1,  1985. 

Senate  amendment 

(a)  Application  of  cost  limits. — Repeals  the  Secretary's  authority 
to  establish  home  health  limits  at  the  75th  percental  of  the  average 
per  visit  cost  and  replaces  it  with  authority  to  establish,  for  the 
cost  reporting  periods  beginning  on  or  after  July  1,  1985,  limits  at 
120  percent  of  the  mean  of  the  labor-related  and  nonlabor  compo- 
nent of  per  visit  costs  for  freestanding  home  health  agencies;  for 
cost  reporting  periods  beginning  on  or  after  July  1,  1986,  limits  at 
115  percent  of  the  mean;  and  for  cost  reporting  periods  beginning 
on  or  after  July  1,  1987,  limits  at  112  percent  of  the  mean. 

Requires  that  for  cost  reporting  periods  beginning  on  or  after 
Oct.  1,  1986,  limits  must  be  applied  on  an  aggregate  basis,  rather 
than  on  a  discipline-specific  basis,  with  appropriate  adjustment  for 
administrative  and  general  costs  of  hospital-based  agencies. 

(h)  GAO  study. — Requires  the  Comptroller  General  to  study  and 
report  to  Congress,  not  later  than  Sept.  1,  1987,  on  the  appropriate- 
ness of  applying  per  visit  home  health  agency  cost  limits  on  a  disci- 
pline-specific basis,  rather  than  on  an  aggregate  basis. 

Effective  date. — Enactment. 

Conference  agreement 

(a)  Application  of  cost  limits. — The  conference  agreement  in- 
cludes the  House  provision  with  an  amendment  changing  the  effec- 
tive date  to  cost  reporting  periods  beginning  on  or  after  July  1, 
1986. 

(h)  GAO  study. — The  conference  agreement  include  the  House 
provision. 

15.  ESTABLISHMENT  OF  RESEARCH  PROGRAM  (SECTION  4503  OF  HOUSE 
bill;  section  616  of  senate  AMENDMENT) 

Present  law 
No  provision. 

A  growing  body  of  research  on  the  utilization  of  medical  services 
indicates  variations  in  the  scope  of  care  furnished  to  otherwise 
comparable  populations.  Such  research  raises  questions  that  have  a 
bearing  on  policy  decisions  affecting  the  Medicare  program.  These 
include  questions  about  the  quality  of  care,  the  appropriateness  of 
care,  and  the  cost-effectiveness  of  care  being  received  by  Medicare 
enrollees  and  the  effects  of  the  payment  methodologies  and  quality 
assurance  measures  currently  employed. 

House  bill 

(a)  Research  projects. — Requires  the  Secretary  to  provide  for  a  re- 
search program  on  patient  outcomes  of  selected  medical  treatments 
and  surgical  procedures  for  the  purpose  of  assessing  their  appropri- 
ateness, necessity,  and  effectiveness. 

The  research  is  required  to  include  (1)  assessments  of  the  extent 
of  uncertainty  regarding  appropriateness;  (2)  assessments  of  the  ap- 
propriateness of  admissions  or  selection  criteria;  (3)  development  of 
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improved  measures  of  patient  outcome;  (4)  evaluation  of  patient 
outcome;  and  (5)  efforts  to  reduce  existing  levels  of  uncertainty  or 
disagreement  regarding  appropriateness. 

(b)  Study  priorities. — Requires  the  Secretary,  in  selecting  treat- 
ments and  procedures  to  be  studied,  to  give  priority  to  those  medi- 
cal and  surgical  treatments  and  procedures  (1)  for  which  data  indi- 
cate a  highly  (or  potentially  highly)  variable  pattern  of  utilization 
among  Medicare  beneficiaries  in  different  geographic  areas;  and  (2) 
which  are  significant  (or  potentially  significant)  for  purposes  of  this 
title  in  terms  of  utilization  by  beneficiaries,  length  of  hospitaliza- 
tion associated  with  the  treatment  or  procedure,  costs  to  the  pro- 
gram and  risk  involved  to  the  beneficiary. 

(c)  Funding  levels. — Makes  available,  for  the  purposes  of  carrying 
out  the  research  program,  (1)  from  the  Federal  Hospital  Insurance 
Trust  Fund— $4  million  for  FY  1987,  $5  million  for  FY  1988,  and  $5 
million  for  FY  1989;  and  (2)  from  the  Supplementary  Medical  In- 
surance Trust  Fund— $2  million  for  FY  1987,  $2.5  million  for  1988, 
and  $2.5  million  for  FY  1989. 

(d)  Funding  distribution. — Requires  not  less  than  90  percent  of 
each  fiscal  year's  appropriation  to  be  used  to  fund  grants  to  and 
cooperative  arrangements  with,  non-Federal  research  entities.  The 
remaining  funds  may  be  used  by  the  Secretary  for  research  by  Fed- 
eral entities  and  for  administrative  costs. 

(e)  Administration. — Requires  the  research  program  to  be  run  by 
the  National  Center  for  Health  Services  Research  and  Health  Care 
Technology.  The  Center  is  required  to  establish  application  proce- 
dures for  grants  and  cooperative  agreements.  The  Center  is  re- 
quired to  establish  peer  review  panels  to  review  all  such  applica- 
tions and  all  research  findings.  The  Center  is  required  to  consult 
with  the  Council  on  Health  Care  Technology  in  establishing  the 
scope  and  priorities  for  the  research  program  and  shall  report  peri- 
odically to  the  Council  on  the  status  of  the  program. 

(f)  HHS  cooperation. — Requires  the  Secretary  to  make  available 
data  derived  from  the  Medicare  care  program  and  any  other  HHS 
programs  for  use  in  the  research  program. 

(g)  Report  to  Congress. — Requires  the  Center  to  report  to  the 
Senate  Committees  on  Finance  and  Appropriations  and  the  House 
Committees  on  Ways  and  Means,  Energy  and  Commerce,  and  Ap- 
propriations no  later  than  18  months  after  enactment,  and  annual- 
ly thereafter,  on  the  research  program's  findings. 

(h)  dissemination  of  findings. — Requires  the  Center,  in  coopera- 
tion with  appropriate  medical  specialty  groups,  to  disseminate  the 
research  program's  findings  as  widely  as  possible,  including  dis- 
seminating the  findings,  to  each  peer  review  organization. 

(i)  Permitting  services  to  be  provided  under  research  program. — 
Permits  exceptions  to  the  ''reasonable  and  necessary"  coverage  ex- 
clusion, as  necessary  to  carry  out  this  research. 

Effective  date.— October  1,  1986. 

Senate  amendment 

(a)  Research  project. — Similar  provision,  except  the  research  is  re- 
quired to  include  (1)  reorganization  of  data  relating  to  claims  under 
Part  A  and  B  in  a  manner  that  facilitates  research  with  respect  to 
patient  outcomes;  (2)  assessments  of  the  appropriateness  of  admis- 
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sions  and  discharges;  (3)  assessments  of  the  extent  of  professional 
uncertainty  regarding  efficacy;  (4)  development  of  improved  meth- 
ods for  measuring  quality-of-life  patient  outcomes;  (5)  model  evalua- 
tions of  patients  outcomes,  and  (6)  evaluation  of  the  effects  on  phy- 
sician's practice  patterns  of  the  dissemination  to  physicians  and 
peer  review  organizations  of  the  findings  of  the  research  in  items 
(2),  (3),  (4),  and  (5)  above. 

(b)  Study  priorities.— Identicai  provision. 

(c)  Funding  levels.~M.3kes  available,  for  the  purposes  of  carrying 
out  the  research  program,  (1)  from  the  Federal  Hospital  Insurance 
Trust  Fund— $3  million  for  FY  1987,  $2.75  million  for  FY  1988,  and 
$1.75  million  for  FY  1989;  and  (2)  from  the  Supplementary  Medical 
Insurance  Trust  Fund— $3  million  for  FY  1987,  $2.75  million  for 
FY  1988;  and  $1.75  million  for  FY  1989. 

(d)  Funding  distribution. — Identical  provision. 

(e)  Administration. — Similar  provision. 

(f)  HHS  cooperation.—ldeniicai  provision. 

(g)  Report  to  Congress. — Identical  provision. 

(h)  Dissemination  of  findings. — Identical  provision. 

(i)  Permitting  services  to  be  provided  under  Research  Program.— 
Identical  provision. 

Effective  date.— October  1,  1986. 

Conference  agreement 

(a)  Research  projects. — The  conference  agreement  includes  the 
Senate  amendment  with  a  modification  deleting  the  role  of  the  As- 
sistant Secretary  for  Planning  and  Evaluation. 

(b)  Study  priorities. — The  conference  agreem_ent  includes  the 
Senate  amendment. 

(c)  Funding  levels. — The  conference  agreement  includes  the 
House  provision. 

(d)  Funding  distribution. — The  conference  agreement  includes 
the  House  provision. 

(e)  Administration.— The  conference  agreement  includes  the 
House  provision. 

(f)  HHS  cooperation. —The  conference  agreement  includes  the 
House  provision. 

(g)  Report  to  Congress. — The  conference  agreement  includes  the 
House  provision. 

(h)  Dissemination  of  findings. — The  conference  agreement  in- 
cludes the  House  provision. 

(t).  Permitting  services  to  be  provided  under  Research  Program. — 
The  conference  agreement  includes  the  House  provision. 

16.  CIVIL  MONETARY  PENALTY  AND  EXCLUSION  PROVISIONS  (SECTION 
4505  OF  HOUSE  BILL) 

Present  law 

Practitioners  and  institutions  who  present  false  or  certain  other 
improper  claims  or  requests  for  reimbursement  under  the  Medi- 
care, Medicaid,  or  Maternal  and  Child  Health  Services  Block  Grant 
programs  are,  in  addition  to  potential  criminal  penalties,  subject  to 
civil  monetary  penalties  of  up  to  $2,000  for  each  item  or  service 
and,  in  lieu  of  damages,  an  assessment  of  up  to  twice  the  amount 
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claimed.  Civil  money  penalty  proceedings  are  prosecuted  by  the  In- 
spector General  of  the  Department  of  Health  and  Human  Services 
before  an  administrative  law  judge;  provider's  may  appeal  adverse 
determinations  to  the  appropriate  U.S.  Circuit  Court  of  Appeals.  In 
addition,  individuals  who  have  been  convicted  of  criminal  offenses 
related  to  their  participation  in  Medicare  and  Medicaid  are  subject 
to  exclusion  from  both  programs;  these  individuals  are  entitled  to 
an  administrative  hearing  and,  if  the  agency  upholds  the  Inspector 
General's  decision  to  exclude,  judicial  review. 

House  bill 

(a)  Collateral  estoppel  effect  of  prior  Federal  criminal  convic- 
tions.— In  a  proceeding  to  bar  a  physician  or  other  individual  from 
participating  in  Medicare  or  Medicaid  which  is  against  an  individ- 
ual who  has  been  convicted  (whether  upon  a  verdict  after  trial  or 
upon  a  plea  of  guilty  or  nolo  contendere)  of  a  Federal  crime  charg- 
ing fraud  or  false  statements,  and  which  involves  the  same  transac- 
tion as  in  the  criminal  action,  the  individual  cannot  relitigate  (i.e., 
is  estopped  from  denying)  the  essential  elements  of  the  criminal  of- 
fense in  a  subsequent  civil  case  including  a  civil  monetary  penal- 
ties case. 

(h)  Authority  of  hearing  officer  to  sanction  misconduct. — The  offi- 
cial conducting  such  a  hearing  may  sanction  a  person,  including 
any  party  or  attorney,  for  failing  to  comply  with  an  order  or  proce- 
dure, failing  to  defend  an  action,  or  other  misconduct  that  would 
interfere  with  the  speedy,  orderly,  or  fair  conduct  of  the  hearing. 

Requires  the  sanction  to  reasonably  relates  to  the  severity  and 
nature  of  the  failure  or  misconduct.  The  sanction  may  include:  (1) 
in  the  case  of  refusal  to  provide  or  permit  discovery,  drawing  nega- 
tive factual  inferences  or  treating  such  refusal  as  an  admission  by 
deeming  the  matter,  or  certain  facts,  to  be  established;  (2)  prohibit- 
ing a  party  from  introducing  certain  evidence  or  otherwise  support- 
ing a  particular  claim  or  defense;  (3)  striking  pleadings,  in  whole  or 
in  part;  (4)  staying  the  proceedings;  (5)  dismissal  of  the  action;  (6) 
entering  a  default  judgment;  (7)  ordering  the  party  or  attorney  to 
pay  attorney's  fees  and  other  costs  caused  by  the  failure  or  miscon- 
duct; and  (8)  refusing  to  consider  any  motion  or  other  action  which 
is  so  filed  in  a  timely  manner. 

(c)  Clarification  of  exclusion  authority  for  certain  offenders. — 
Considers  a  physician  or  other  individual  to  have  been  *  convicted" 
of  a  criminal  offense:  (1)  when  a  judgment  of  conviction  has  been 
entered  against  the  physician  or  individual  by  a  Federal,  State,  or 
local  court,  regardless  of  whether  there  is  an  appeal  pending  or 
whether  the  judgment  of  conviction  or  other  record  relating  to 
criminal  conduct  has  been  expunged;  (2)  when  there  has  been  a 
finding  of  guilt  against  the  physician  or  individual  by  a  Federal, 
State,  or  local  court;  (3)  when  a  plea  of  guilty  or  nolo  contender  by 
the  physician  or  individual  has  been  accepted  by  a  Federal,  State, 
or  local  court;  and  (4)  when  the  physician  or  individual  has  entered 
into  participation  in  a  first  offender  or  other  program  when  judg- 
ment of  conviction  has  been  withheld. 

Effective  date. — (a)  Applies  on  enactment,  without  regard  to 
when  a  criminal  conviction  was  obtained;  (b)  applies  to  failures  or 
misconduct  occurring  on  or  after  the  date  or  enactment;  and  (c)  ap- 
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plies  to  judgments  entered,  findings  made  and  pleas  entered  before, 
on  or  after  the  date  of  enactment  (except  for  (4)  which  applies  to 
participation  in  a  program  entered  into  on  or  after  the  date  of  en- 
actment). 

Senate  amendment 

No  provision. 
Conference  agreement 

(a)  Collateral  estoppel  effect  of  prior  Federal  criminal  convic- 
tions.— The  conference  agreement  includes  the  House  provision. 

(h)  Authority  of  hearing  officer  to  sanction  misconduct — The  con- 
ference agreement  includes  the  House  provision. 

(c)  Clarification  of  exclusion  authority  for  certain  offenders. — The 
conference  agreement  includes  the  House  provision. 

17.  HOSPITAL  PROTOCOLS  FOR  ORGAN  PROCUREMENT  AND  STANDARDS 
FOR  ORGAN  PROCUREMENT  AGENCIES  (SECTION  4508  OF  HOUSE  BILL) 

Present  law 

Current  law  does  not  include  requirements  with  regard  to  hospi- 
tals and  organ  procurement  protocols,  or  with  respet  to  certifica- 
tion standard  for  organ  procurement  agencies. 

The  Task  Force  on  Organ  Transplantation,  created  by  the  Na- 
tional Organ  Transplant  Act  (P.L.  98-507),  found  that  opportunities 
for  obtaining  organs  were  lost  due  to  shortcommings  in  the  present 
organ  procurement  process.  The  Task  Force  recommended  legisla- 
tion requiring  that  hospitals  establish  protocols  for  encouraging 
organ  and  tissue  donation  and  requiring  certification  standards  for 
organ  procurement  agencies. 

House  bill 

(a)  Hospital  protocols. — Requires  that  the  Secretary  provide  that 
no  hospital  may  participate  in  Medicare  or  Medicaid  unless  the 
hospital  has  established  protocols  for  encouraging  organ  and  tissue 
donation. 

(h)  Criteria  and  certification  of  organ  procurement  agencies. — 
Would  prohibit  payment  under  Medicare  or  Medicaid  with  respect 
to  costs  of  procuring  organs,  by  an  organ  procurement  organization 
that  is  not  qualified  under  section  317(b)  of  the  Public  Health  Serv- 
ice Act  (or  does  not  meet  the  standards  to  be  qualified),  and  that 
has  not  been  certified  (and  recertified  at  least  every  2  years)  as 
meeting  the  standards  established  by  the  Association  of  Independ- 
ent Organ  Procurement  Agencies. 

Effective  (ia^e.— Applies  to  hospitals  as  of  July  1,  1987,  and  to  the 
costs  of  organs  procured  on  or  after  January  1,  1988. 

Senate  amendm^ent 

No  provision. 

Conference  agreement 

(a)  Hospital  protocols. — The  conference  agreement  includes  the 
House  provision,  with  amendments.  In  addition  to  establishing  pro- 
tocols for  making  a  routine  inquiry,  hospitals  would  have  to  notify 
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the  local  organ  procurement  agency  when  a  potential  organ  donor 
is  identified.  The  conferees  intend  for  the  hospital  and  the  organ 
procurement  agency  to  cooperate  in  counseling  and  procurement 
activities. 

Those  hospitals  in  which  organ  transplants  are  performed  would 
also  have  to  be  members  of  the  national  organ  transplant  network 
established  under  the  National  Organ  Transplant  Act  of  of  1984, 
and  to  comply  with  the  policies  of  that  network  regarding  the  allo- 
cation of  organs. 

The  requirement  that  these  procedures  be  followed  in  cases  of  a 
potential  tissue  donor  who  is  not  also  a  potential  organ  donor  has 
been  removed.  Instead,  a  definition  or  ''organ"  is  added,  which  pro- 
vides the  Secretary  discretion  to  extend  these  requirements  to  any 
tissue  that  the  Secretary  finds  to  be  appropriate.  This  provision  en- 
courages tissue  donation  whenever  the  hospital  has  identified  a  po- 
tential organ  donor.  The  hospital  is  required,  under  the  conference 
agreement,  to  notify  the  organ  procurement  agency  designated  by 
the  Secretary  to  serve  that  area.  In  turn,  the  organ  procurement 
agency,  under  the  terms  of  the  conference  agreement  and  the  re- 
quirements of  the  National  Organ  Transplant  Act,  is  required  to 
have  cooperative  arrangements  with  tissue  banks,  in  order  to  be 
designated  by  the  Secretary  as  the  organ  procurement  agency  for 
the  area. 

(h)  Criteria  and  Certification  of  Organ  Procurement  Agencies. — 
The  conference  agreement  includes  the  House  provision  with  an 
amendment.  In  order  for  its  costs  to  be  recongized  by  medicare,  an 
organ  procurement  agency  would  have  to  comply  with  the  require- 
ments of  section  371(b)  of  the  Public  Health  Service  Act,  which 
were  enacted  as  part  of  the  National  Organ  Transplant  Act  of 
1984.  The  alternative  of  meeting  standards  established  by  the  Asso- 
ciation of  Independent  Organ  Procurement  Agencies  is  deleted. 

The  conference  agreement  also  adds  several  other  requirements 
that  agencies  must  meet.  First,  they  must  meet  performance  stand- 
ards set  by  the  Secretary,  respecting  the  quality  or  competence  of 
the  services  performed  by  the  agency  and  the  volume  of  organs 
procured. 

Second,  with  respect  to  all  organs  within  their  control,  they  must 
comply  with  the  policies  established  by  the  national  organ  trans- 
plant network  regarding  the  allocation  or  organs,  irrespective  of 
whether  the  organ  is  placed  through  the  network  or  is  placed  with- 
out the  assistance  of  the  network.  This  provision  reflects  the  con- 
ferees' concern  about  wastage  and  criticisms  of  the  allocation  of 
available  organs. 

The  conferees  understand  that  the  national  network  will  have 
policies  requiring  that  separate  lists  of  potential  recipients  be 
maintained  for  U.S.  residents  and  foreign  nationals,  and  that  all 
potential  recipients  on  the  first  list  be  re\aewed  for  an  acceptable 
match  between  organ  and  recipient  before  the  organ  is  offered  to 
someone  on  the  second  list  or  exported  out  of  the  country.  It  is  also 
the  conferees'  understanding  that  these  policies  require  there  to  be 
documentation  that  an  acceptable  match  was  not  available  on 
either  list  before  the  organ  was  offered  for  export.  The  conference 
agreement  is  premised  on  these  policies  being  retained  and  fol- 
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lowed,  and  on  ail  allocations  being  made  on  the  basis  of  criteria  es- 
tablished by  the  network. 

Medicare  payments  will  be  made  for  organ  procurement  agencies 
only  for  those  agencies  specifically  designated  by  the  Secretary, 
and  only  one  agency  may  be  designated  in  each  service  area. 

18.  MEDICARE  AS  SECONDARY  PAYER;  COVERAGE  REQUIREMENTS  FOR 
CERTAIN  OTHER  PAYERS  (SECTION  611  OF  SENATE  AMENDMENT) 

Present  law 

TEFRA  required  employers  to  offer  their  employees  ages  65 
through  69  the  same  group  health  plans  to  employees  under  age 
65.  When  the  employee  age  65  to  69  elects  such  coverage.  Medicare 
becomes  the  secondary  payer.  The  beneficiary  retains  the  right  not 
to  elect  such  coverage  and  to  be  covered  only  by  Medicare.  DEFRA 
extended  this  provision  to  include  beneficiaries  covered  under  a 
working  spouse's  employer-based  group  health  insurance  plan 
when  the  working  spouse  is  under  age  65.  COBRA  further  extended 
the  provision  to  apply  to  the  working  aged  and  spouses  over  age  69. 

House  bill 

No  provision. 

Senate  amendment 

Recodifies  current  law  with  respect  to  secondary  payer  provisions 
and  amends  the  Social  Security  Act  to  provide  that  Medicare  would 
be  the  secondary  payer  for  all  Medicare  beneficiaries  (including  dis- 
abled and  those  who  buy  into  Medicare)  who  elect  to  be  covered  by 
employment  based  health  insurance  as  a  current  employee  (or 
family  member  of  such  employee)  of  a  large  employer.  This  provi- 
sion would  explicitly  include  under  the  secondary  payer  provision 
those  persons  with  group  health  coverage  who  are  the  employer, 
former  employees  under  age  65,  individuals  associated  with  the  em- 
ployer in  a  business  relationship,  or  members  of  the  families  of  any 
such  persons. 

Uniform  rules  are  established  as  to  the  benefits  Medicare  pays 
when  other  payers  are  primary  but  do  not  pay  the  full  charge.  Pay- 
ments under  workers  compensation  or  liability  or  related  insurance 
are  counted  toward  the  Medicare  deductible,  as  provided  under  cur- 
rent law  for  other  types  of  primary  payers. 

The  secondary  payer  provisions  are  enforceable  through  private 
action  or  action  brought  by  the  Federal  Government  (with  double 
damages  payable).  In  addition,  a  tax  is  imposed  on  employers  and 
employee  organizations  that  contribute  to  plans  that  do  not  con- 
form with  the  secondary  payer  provisions.  The  tax  is  25  percent  of 
the  employer's  or  employee  organization's  annual  contributions  to 
nonconforming  group  health  plans. 

Federal  Medicaid  payments  to  a  State  would  be  reduced  by  an 
amount  equal  to  25  percent  of  the  group  health  plan  expenses  of  a 
State  that  does  not  comply  with  the  secondary  payer  provision. 

Conforming  amendments  are  made  to  the  section  relating  to  spe- 
cial enrollment  periods  and  premium  penalties  for  part  B  of  Medi- 
care for  individuals  covered  under  employer  based  group  health 
plans. 
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Effective  date. — The  special  enrollment  period  and  premium  pen- 
alty provisions  apply  to  enrollments  occurring  on  or  after  October 
1,  1986,  and  premiums  for  months  beginning  on  or  after  October  1, 
1986.  All  other  provisions  apply  to  items  and  services  furnished  in 
calendar  quarters  beginning  on  or  after  October  1,  1986. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment  with 
modifications.  The  provision  which  requires  that  medicare  be  sec- 
ondary payer  for  disabled  beneficiaries  who  elect  to  be  covered 
under  employer-based  health  insurance  as  a  current  employee  (or 
family  member  of  such  employee)  would  only  apply  to  employers 
with  100  or  more  employees.  The  provision  would  sunset  October  1, 
1991.  The  agreement  would  require  the  Secretary  to  study  the 
impact  of  this  provision.  The  agreement  includes  additional  modifi- 
cations to  (1)  retain  enforcement  of  the  requirements  related  to 
coverage  of  the  working  aged  under  the  Age  Discrimination  Act,  (2) 
add  a  private  right  of  action  to  enforce  the  provision  for  the  aged, 
and  (3)  eliminate  reductions  in  Medicaid  funds  as  a  penalty  for 
States  which  do  not  comply. 

19.  COVERAGE  OF  SERVICES  OF  NURSE  ANESTHETISTS  (SECTIONS  4524 
AND  10207  (A)  OF  HOUSE  BILL) 

Present  law 

Pajanents  for  services  of  certified  registered  nurse  anesthetists 
(CRNAs)  employed  by  hospitals  are  made  to  the  hospital  on  a  rea- 
sonable cost  basis  and  are  temporarily  excluded  from  the  definition 
of  operating  costs  under  PPS.  For  services  of  CRNAs  employed  by 
anesthesiologists,  the  anesthesiologist  is  paid  on  a  reasonable 
charge  basis  as  if  he  had  performed  the  sei*vice.  Physicians  who 
provide  medical  direction  for  CRNAs  employed  by  a  hospital  re- 
ceive an  adjusted  reasonable  charge  payment.  Provisions  relating 
to  payment  for  services  of  hospital-employed  and  physician-em- 
ployed CRNAs  are  both  effective  for  cost  reporting  periods  begin- 
ning on  or  after  October  1,  1984,  and  before  October  1,  1987. 

House  bill 

(a)  Payment  extension. — 

Section  10207(a). — Extends  current  payment  provisions  for 
the  services  of  CRNAs  hospital-employed  for  cost-reporting  pe- 
riods beginning  before  October  1,  1988.  [Note:  See  item  23(c)  for 
related  provision  requiring  study  of  prospective  payment  for 
radiology,  anesthesia,  and  pathology  services.] 

Section  4524. — No  provision. 

(b)  Direct  reimbursement  for  services  of  a  registered  nurse  anesthe- 
tist.— 

Section  10207(a). — No  provision. 

Section  4524. — Authorizes  direct  reimbursement  for  anesthe- 
sia services  and  related  care  furnished  by  a  registered  nurse 
anesthetist  which  he/she  is  legally  authorized  to  perform  in 
the  State.  The  term  registered  nurse  anesthetist  is  defined  as  a 
registered  nurse  licensed  by  the  State  who  meets  such  educa- 
tion, training,  and  other  requirements  relating  to  anesthesia 
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services  and  related  care  as  the  Secretary  may  prescribe.  The 
Secretary  may  use  the  same  requirements  as  those  estabUshed 
by  a  national  organization  for  the  certification  of  nurse  anes- 
thetists. 

Specifies  that  nothing  in  this  section  shall  contravene  provisions 
of  State  law  relating  to  the  practice  of  medicine  or  nursing  or  State 
law  requirements  or  institutional  requirements  regarding  the  ad- 
ministration of  anesthesia  and  its  medical  direction  or  supervision. 

Authorizes  direct  reimbursement  for  services  equal  to  80  percent 
of  the  reasonable  charge  for  such  services.  The  reasonable  charge  is 
the  amount  determined  by  the  Secretary  to  be  consistent  with  effi- 
cient and  high  quality  anesthesia  services  taking  into  account  the 
prevailing  rate  for  such  services.  However,  the  reasonable  charge 
must  be  adjusted  to  the  extent  necessary  to  ensure  that  the  total 
amount  paid  for  such  services  by  Medicare  in  any  fiscal  year  may 
not  exceed  the  total  amount  which  would  have  been  paid  if  such 
services  were  included  as  inpatient  hospital  services  and  paid  for 
under  Part  A,  in  the  same  manner  as  payment  was  made  in  fiscal 
year  1986,  adjusted  to  take  into  account  changes  in  prices  and  tech- 
nology relating  to  the  administration  of  anesthesia. 

Requires  the  Secretary  to  adjust  the  reasonable  charge  for  medi- 
cal direction  of  services  of  registered  nurse  anesthetists  to  the 
extent  necessary  to  ensure  that  the  total  amount  paid  for  medical 
direction  and  services  would  not  exceed  the  amount  which  would 
have  been  paid  in  the  absence  of  this  provision.  If  the  adjustment 
results  in  a  reduction  in  the  reasonable  charge  for  a  non-participat- 
ing physician,  such  physician  may  not  charge  more  than  125  per- 
cent of  the  adjusted  prevailing  charge;  if  the  physician  charges 
more,  the  physician  would  be  required  to  refund  the  excess  to  the 
individual.  If  the  physician  knowingly  and  willfully  imposes 
charges  or  fails  to  make  required  refunds,  the  Secretary  could 
impose  sanctions. 

Effective  date. — Section  10207(a). — Enactment.  Section  4524.— Ap- 
plies to  items  and  services  furnished  on  or  after  October  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Payment  extension. — The  conference  agreement  includes  the 
House  provision  contained  in  Section  10207(a). 

(b)  Direct  reimbursement  for  services  of  a  certified  registered  nurse 
anesthetist. — The  conference  agreement  includes  the  House  provi- 
sion contained  in  Section  4524  with  a  modification  as  follows.  The 
conference  agreement  authorizes  payments  to  be  made  in  an 
amount  equal  to  the  lower  of  80%  of  a  fee  schedule  established  by 
the  Secretary  or  80%  of  the  actual  charge.  The  Secretary  could  uti- 
lize time  units,  or  a  system  of  base  and  time  units,  or  another  ap- 
propriate methodology,  in  establishing  the  schedule.  The  Secretary 
is  permitted  to  establish  a  nationwide  fee  schedule  or  to  adjust  the 
fee  schedule  for  geographic  areas.  Initially,  the  fee  schedule  would 
be  established  at  a  level  based  on  the  costs  of  anesthesia  services 
provided  by  certified  registered  nurse  anesthetists  determined  from 
audited  cost  data  from  cost  reporting  periods  ending  in  FY  85.  The 
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fee  schedule  amount  would  be  adjusted  annually  by  the  change  in 
the  Medicare  economic  index. 

The  fee  schedule  amount  would  be  adjusted  to  the  extent  neces- 
sary to  ensure  that  the  total  amount  paid  by  Medicare  (plus  appli- 
cable coinsurance  amounts)  in  1989  for  certified  registered  nurse 
anesthetist  services  would  equal  the  amount  which  would  be  paid 
under  part  A  for  the  same  volume  of  CRNA  services  in  the  absence 
of  this  provision.  The  Secretary  would  also  be  permitted  to  adjust 
payment  levels  in  1989  and  1990  for  CRNA  services  and  for  medi- 
cal direction  provided  by  physicians  (or  both),  in  order  to  assure 
that  payments  made  under  this  provision  for  both  CRNA  services 
and  medical  direction  do  not  exceed  those  that  would  be  made  in 
the  absence  of  this  provision.  The  Secretary  could  do  this  by  adjust- 
ing time  or  base  units,  or  by  any  other  means.  The  conferees  recog- 
nize that  it  will  be  difficult  to  document  the  volume  and  cost  of 
CRNA  services  currently  being  reimbursed  under  Part  B  and  to  es- 
timate what  total  Medicare  payments  would  be  in  the  absence  of 
this  provision.  The  Secretary  is  expected  to  use  the  best  estimates 
available  for  this  purpose. 

In  the  case  of  nonparticipating  physicians  whose  actual  charges 
have  been  reduced  pursuant  to  this  provision,  a  special  limit  on 
maximum  allowable  actual  charges  (MACC)  would  apply.  For  the 
first  year  the  reduction  is  in  effect,  the  maximum  allowable  actual 
charge  for  the  service  would  equal  125%  of  the  reduced  prevailing 
charge  amount  plus  one-half  of  the  difference  between  the  physi- 
cian's actual  charge  in  the  preceding  period  and  125%  of  the  re- 
duced prevailing  charge  amount.  In  the  second  year,  the  special 
maximum  allowable  charge  for  the  service  would  equal  125%  of 
the  reduced  prevailing  charge  amount. 

Certified  registered  nurse  anesthetists  would  be  required  to 
accept  assignment  for  all  Medicare  services  and  civil  monetary 
penalties  could  be  imposed  for  violations  of  this  requirement.  Pay- 
ments could  be  made  directly  to  the  certified  registered  nurse  anes- 
thetist. Alternatively,  the  hospital  or  physician  could  bill  for  and 
receive  payment  for  these  services  where  an  employment  relation- 
ship or  contract  so  stipulates.  The  hospital  or  physician  could  not 
bill  more  for  certified  registered  nurse  anesthetist  services  than  the 
amount  the  CRNA  could  bill  directly. 

The  conference  agreement  specifies  that  the  fee  schedule  would 
apply  to  items  and  services  furnished  on  or  after  January  1,  1989. 
The  current  cost  pass  through  for  hospital-employed  CRNAs  would 
be  extended  to  that  date,  irrespective  of  the  hospital's  cost  report- 
ing period.  The  conferees  intend  that  the  Secretary  will  extend  the 
limitation  on  physicians'  rights  to  bill  for  inpatient  services  provid- 
ed by  CRNAs  whom  they  employ,  as  provided  under  current  law 
until  January  1,  1989. 
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11.  Medicare  Provisions  (Part  B) 

20.  extension  of  premium  payment  provision  through  1989  (sec- 
tion 10231  of  house  bill;  section  1001(c)  of  senate  amend- 
MENT) 

Present  law 

Under  the  original  Medicare  law,  beneficiary  premiums  paid  for 
50  percent  of  the  program  cost  of  part  B  with  the  remaining  50  per- 
cent financed  by  Federal  general  revenues.  However,  between  1974 
and  1982  the  law  limited  the  percentage  increase  in  the  part  B  pre- 
mium to  the  percentage  increase  in  Social  Security  cash  benefits 
payments.  By  1982,  beneficiary  premiums  paid  for  approximately 
25  percent  of  program  costs. 

TEFRA,  as  amended  by  the  Social  Security  Amendments  of  1983 
(P.L.  98-21),  specified  that  enrollee  premiums  in  1984  and  1985 
would  be  allowed  to  increase  to  amounts  necessary  to  produce  pre- 
mium income  equal  to  25  percent  of  program  costs  for  elderly  en- 
rollees.  If  there  is  no  Social  Security  COLA,  the  monthly  premium 
would  not  be  increased  in  that  year.  If  the  amount  of  a  premium 
increase  is  greater  than  the  Social  Security  COLA,  the  premium  in- 
crease is  to  be  reduced  so  as  to  avoid  a  reduction  in  the  individual's 
Social  Security  check.  Disabled  enrollees  pay  the  same  premiums, 
though  the  per  capita  cost  of  services  to  these  enrollees  is  higher. 
DEFRA  extended  this  provision  for  1986  and  1987,  COBRA  ex- 
tended this  provision  through  1988.  Beginning  January  1,  1989,  the 
premium  calculation  reverts  to  the  earlier  method. 

House  bill 

(a)  One  year  extension. — Extends  the  current  25  percent  payment 
provision  for  one  additional  year,  through  calendar  year  1989. 
(h)  Technical  conforming  change. — No  provision. 
Effective  date. — Enactment. 

Senate  amendment 

(a)  One  year  extension. — No  provision. 

(h)  Technical  conforming  change. — Makes  technical  clarifying 
changes  in  provision  reducing  the  premium  increase  where  neces- 
sary to  avoid  a  reduction  in  the  individual's  Social  Security  checks. 

Effective  date. — Applies  with  respect  to  monthly  premiums  for 
months  after  December  1986. 

Conference  agreement 

(a)  One  year  extension. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

(h)  Technical  conforming  change. — See  Item  1,  Part  I,  Income  Se- 
curity Provisions. 
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21.  PAYMENTS  FOR  PHYSICIANS'  SERVICES  (SECTIONS  10232  (A-D,  AND 
F-J)  AND  SECTION  4525  OF  HOUSE  BILL;  SECTIONS  621  (B-C)  AND  622 
OF  SENATE  AMENDMENT) 

Present  law 

Payments  are  made  to  physicians  on  the  basis  of  reasonable 
charges.  The  reasonable  charge  for  a  service  is  the  lowest  of  the 
actual  charge,  the  physician's  customary  charge  for  the  service  or 
the  prevailing  charge  for  the  service  in  the  community.  The  pre- 
vailing charge  for  a  service  is  the  lower  of  the  75th  percentile  of 
customary  charges  for  the  service  in  the  area,  or  the  maximum  al- 
lowed prevailing  charge,  which  is  the  unadjusted  prevailing  charge 
in  a  base  year  increased  by  the  Medicare  economic  index  (MEI). 

DEFRA  froze  physician  fees  for  the  15-month  period  July  1,  1984 
through  September  30,  1985.  P.L.  99-107,  as  amended,  and  COBRA 
extended  this  freeze  through  April  30,  1986  for  participating  physi- 
cians and  December  31,  1986  for  non-participating  physicians. 

Since  July  1,  1984,  the  actual  charges  of  non-participating  physi- 
cians have  been  subject  to  a  freeze.  Violations  have  been  subject  to 
sanctions.  The  freeze  expires  on  December  31,  1986. 

On  May  1,  1986,  participating  physicians  received  an  increase  in 
prevailing  charges  based  on  the  MEI  for  1986  plus  an  additional 
one  percentage  point.  The  one  percentage  point  increase  is  tempo- 
rary and  will  not  be  included  after  December  31,  1986.  Participat- 
ing and  non-participating  physicians  will  receive  a  prevailing 
charge  increase  each  year  beginning  on  January  1987.  The  increase 
for  non-participating  physicians  is  to  be  lagged  and  will  be  based 
on  the  MEI  for  the  preceding  year. 

The  MEI,  expressed  as  a  maximum  allowable  percentage  in- 
crease, has  been  tied  to  economic  indexes  reflecting  changes  in  phy- 
sician operating  expenses  and  earnings  levels.  On  August  12,  1986, 
the  Administration  has  by  regulation  revised  the  calculation  of  the 
MEI  to  account  for  an  adjustment  to  the  housing  cost  component, 
which  the  Administration  believes  to  be  historically  overstated. 
The  index  would  be  computed  retroactively  using  the  rental 
equivalence  housing  component  of  the  CPI  as  a  substitute  for  the 
home  ownership  approach. 

COBRA  required  the  Secretary,  with  the  advice  of  the  newly  es- 
tablished Physician  Payment  Review  Commission,  to  develop  a  rel- 
ative value  scale  for  physician  payments.  The  Secretary  is  required 
to  complete  the  development  of  the  RVS  and  report  to  Congress  on 
its  development  by  July  1,  1987.  The  report  is  to  include  recom- 
mendations concerning  its  potential  application  to  Medicare  on  or 
after  January  1,  1988. 

(a)  Maximum  allowable  prevailing  charges. — 

Section  10232— On  January  1,  1987,  all  physicians  will  re- 
ceive an  increase  in  prevailing  charges  based  on  the  percent- 
age increase  in  the  Medicare  economic  index  (MEI)  for  services 
provided  in  1987.  The  increase  will  apply  to  the  maximum  al- 
lowable prevailing  charges  of  participating  and  nonparticipat- 
ing  physicians  respectively  in  effect  during  the  8-month  period 
ending  on  December  31,  1986.  The  Secretary  is  required  to 
treat  the  maximum  allowed  prevailing  charges  recognized  for 
participating   and   nonparticipating   physicians  respectively 
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during  such  8-month  period  as  having  been  justified  by  eco- 
nomic changes.  In  years  subsequent  to  1987,  the  maximum  al- 
lowed prevailing  charges  of  participating  and  nonparticipating 
physicians  is  to  be  increased  by  the  MEI  increase  factor  appli- 
cable for  services  provided  during  the  year. 

Section  4525. — Specifies  that  the  one  percentage  point  in- 
crease for  participating  physicians  permitted  on  May  1,  1986  is 
built  into  the  MEI  base  for  future  calculations.  Allows  an  MEI 
update  for  all  participating  physicians  and  all  assigned  claims 
submitted  by  nonparticipating  physicians.  Limits  increases  in 
prevailing  charges  for  unassigned  claims  to  1  percent  in  1987. 

(b)  Bonus  for  participating  physicians. — 

Section  10232. — Provides  that  in  applying  the  percentage  in- 
crease in  the  MEI  for  physicians'  services  furnished  by  partici- 
pating physicians  during  each  year  after  1986,  the  Secretary 
shall  provide  for  a  bonus  of  one  percentage  point  in  the  per- 
centage increase  otherwise  determined.  Such  a  bonus  for  each 
year  will  apply  to  physicians'  services  furnished  only  during 
the  year  and  not  in  the  calculation  of  payments  for  any  subse- 
quent year. 

Section  4525. — No  provision. 

(c)  Limit  on  actual  charges  for  nonparticipating  physicians. — 

Section  10232. — The  current  freeze  on  actual  charges  of  non- 
participating  physicians  would  be  replaced  by  a  role  of  increase 
limit.  In  1987,  nonparticipating  physicians  could  increase  their 
actual  charges  above  levels  in  effect  during  the  calendar  quar- 
ter beginning  April  1,  1984  by  an  amount  equal  to  the  MEI  for 
1987  plus  one  percentage  point.  For  nonparticipating  physi- 
cians without  actual  charges  for  a  procedure  during  the  calen- 
dar quarter  beginning  April  1,  1984,  the  limit  is  the  50th  per- 
centile of  customary  charges  (weighted  by  frequency  of  the  pro- 
cedure) for  the  pr  cedure  performed  by  nonparticipating  physi- 
cians in  the  locality  during  the  12-month  period  ending  June 
30,  1986  increased  by  the  MEI  for  1987  plus  one  percentage 
point.  In  future  years,  the  limit  is  the  maximum  allowed 
charge  permitted  for  the  previous  year  increased  by  the  per- 
centage increase  in  the  MEL  If  the  physician  knowingly  and 
willfully  bills  for  actual  charges  in  excess  of  permitted  charges, 
the  Secretary  may  apply  sanctions  for  noncompliance.  Carriers 
are  required  to  provide  available  information  to  nonparticipat- 
ing physicians  to  enable  them  to  determine  maximum  allowed 
charges. 

In  calculating  customary  charges  for  services  furnished  on  or 
after  January  1,  1988,  the  Secretary  shall  not  recognize  any  in- 
creases in  actual  charges  in  excess  of  these  limits. 

Section  Similar  provision  with  respect  to  monitoring 

of  charges  and  application  of  sanctions.  Nonparticipating  phy- 
sicians could  increase  their  actual  charges  in  1987  by  the  per- 
centage increase  in  the  MEI  for  assigned  claims  and  only  by  1 
percent  for  nonassigned  claims.  In  calculating  customary 
charges  for  services  furnished  during  1988  and  1989,  the  Secre- 
tary shall  not  recognize  any  increase  in  actual  charges  in 
excess  of  the  limits. 

(d)  Medicare  economic  index  (MEI). — 
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Section  10232. — Prohibits  the  Secretary  from  revising  the 
MEI  in  a  manner  that  provides  for  any  period  before  January 
1,  1985,  for  the  substitution  of  a  rental  equivalence  or  rental 
substitution  factor  for  the  housing  component  of  the  consumer 
price  index. 

Section  1^525. — Identical  provision. 

(e)  Reasonable  charge  limitations. — (See  item  21,  Inherent  Rea- 
sonableness.) 

(f)  Recruiting. — 

Section  10232. — Requires  carriers  to  implement  programs  to 
recruit  and  retain  physicians  as  participating  physicians,  in- 
cluding educational  and  outreach  activities  and  the  use  of  pro- 
fessional relations  personnel  to  handle  billing  problems  for 
participating  physicians.  Carriers  are  also  required  to  imple- 
ment programs  to  familiarize  beneficiaries  with  the  participat- 
ing physician  program  and  to  assist  them  in  locating  partici- 
pating physicians.  The  Secretary  is  required  to  provide  a 
system  for  measuring  carriers'  performance  with  respect  to 
these  responsibilities  or  those  specified  under  section  1842(h)  of 
the  Social  Security  Act.  An  incentive  pool,  equal  to  1  percent 
of  total  payments  to  carriers  for  claims  processing,  will  be 
available  to  reward  carriers  for  their  success  in  increasing  the 
percentage  of  participating  physicians  in  the  carrier's  service 
area. 

Section  1^525. — No  provision. 

(g)  Directories  of  participating  physicians.— 

Section  10222. — Requires  the  Secretary  to  provide  that  each 
appropriate  area  directory  is  sent  to  each  Part  B  beneficiary 
residing  in  the  area  and  that  an  appropriate  number  of  copies 
is  sent  to  hospitals  in  the  area.  The  copies  are  to  be  sent  free  of 
charge. 

Requires  each  directory  to  provide  alphabetical  listings  for: 
(1)  all  participating  physicians  in  the  area;  and  (2)  locality  and 
specialty  of  such  physicians. 

Section  4525. — No  provision. 

(h)  Prohibiting  unassigned  billing  of  services  determined  to  be 
medically  unnecessary  by  a  carrier. — 

Section  10232. — Provides  that,  where  a  physician  has  provid- 
ed services  on  a  nonassigned  basis  which  are  determined  by  a 
peer  review  organization  or  carrier  to  be  unnecessary,  the  phy- 
sician is  required  to  refund  any  amounts  collected  from  the 
beneficiary  within  30  days  after  receiving  a  notice  that  the 
services  were  unnecessary  or  within  15  days  after  receiving 
notice  of  an  adverse  determination  upon  reconsideration  or 
appeal.  A  refund  would  not  be  required  if:  (i)  the  physician  did 
not  know  and  could  not  reasonably  have  been  expected  to  have 
known  that  the  services  would  be  found  to  be  unnecessary;  or 
(ii)  the  beneficiary  was  informed  in  advance  that  Medicare  pay- 
ment would  not  be  made  for  a  specific  service  and  agreed  to 
pay  for  the  service.  Physicians  who  knowingly  and  willfully 
fail  to  make  required  refunds  on  a  timely  basis  would  be  sub- 
ject to  civil  money  penalties  and/or  exclusion  from  the  Medi- 
care program.  Carriers  and  peer  review  organizations  would  be 
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required  to  send  denial  notices  based  on  medical  necessity  de- 
terminations to  the  physician  and  the  beneficiary. 
Section  4525. — No  provision. 
(i)  Maintenance  and  use  of  participating  directories  by  hospi- 
tals.— 

Section  10232. — Amends  Medicare  participation  agreements 
to  require  hospitals  to  make  available  directories  of  participat- 
ing physicians  and,  where  referral  is  made  to  a  nonparticipat- 
ing  physician,  inform  the  beneficiary  of  such  fact.  Wherever 
practicable,  the  hospital  must  identify  at  least  one  qualified 
participating  physician. 
Section  4525. — No  provision. 
(j)  Submission  and  disclosure  of  information  on  unassigned 
claims. — 

Section  10232. — Provides  that  where  the  actual  charge  on  an 
unassigned  elective  surgical  procedure  exceeds  $500,  the  physi- 
cian is  required  to  disclose  to  the  individual  in  writing,  the  es- 
timated charge,  the  estimated  approved  charge,  and  the  excess 
of  the  physician's  actual  charge  over  the  approved  charge.  A 
physician  failing  to  comply  with  this  requirement  would  be  re- 
quired to  refund  payments  received  in  excess  of  the  Medicare 
approved  charge.  Knowing  and  willful  failures  to  make  re- 
quired refunds  would  be  subject  to  civil  money  penalties  and/ 
or  exclusion  from  Medicare. 
Section  4525. — No  provision. 
(k)  HCFA  common  procedure  coding  system. — No  provision. 
(I)  Recommendations  for  relative  value  scale  (RVS). — No  provi- 
sion. 

Effective  date. — Section  10232:  (a)  and  (c)  apply  to  services  fur- 
nished on  or  after  January  1,  1987.  (b)  and  (d)  are  effective  on  en- 
actment, (f)  applies  to  carrier  contracts  as  of  October  1,  1987;  carri- 
er bonus  payments  shall  be  first  paid  not  later  than  April  1,  1988, 
to  reflect  performance  of  carriers  during  November  1987.  (g)  ap- 
plies for  distribution  of  directories  to  beneficiaries  for  1988  directo- 
ries; organization  of  directories  applies  to  1987  directories,  (h)  ap- 
plies to  services  furnished  on  or  after  October  1,  1987.  (i)  applies  to 
agreements  as  of  October  1,  1987.  (j)  applies  to  surgical  procedures 
performed  on  or  after  October  1,  1987. 

Section  4525:  (a)  and  (c)  applies  to  services  furnished  on  or  after 
January  1,  1987.  (d)  effective  on  enactment. 

Senate  amendment 

(a)  Maximum  allowable  prevailing  charges.— No  provision. 

(b)  Bonus  for  participating  physicians. — No  provision. 

(c)  Limit  on  actual  charges  for  nonparticipating  physicians. — No 
provision. 

(d)  Medicare  economic  index  (MEI). — Provides  that  the  adjust- 
ment of  the  MEI  as  proposed  by  the  Administration  would  be  made 
in  two  stages,  with  one-half  of  the  adjustment  becoming  effective 
January  1,  1987,  and  the  other  half  January  1,  1988.  The  Secretary 
is  required  to  utilize  the  rule-making  process  for  proposed  changes 
in  the  methodology,  basis,  or  elements  of  the  MEI. 

(e)  Reasonable  charge  limitations. — (See  item  21,  Inherent  Rea- 
sonableness.) 
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(f)  Recruiting. — No  provision. 

(g)  Directories  of  participating  physicians. — No  provision. 

(h)  Prohibiting  unassigned  billing  of  services  determined  to  be 
medically  unnecessary  by  a  carrier. — No  provision. 

(i)  Maintenance  and  use  of  participating  directories  by  hospi- 
tals.— No  provision. 

(j)  Submission  and  disclosure  of  information  on  unassigned 
claims. — No  provision. 

(k)  HCFA  common  procedure  coding  system. — Requires  by  July  1, 
1987,  the  consolidation  of  the  payment  methodology  under  HCFA's 
Common  Procedures  Coding  System  (HCPCS)  and  mandates  its  use 
for  hospital  outpatient  services  by  the  same  date.  Carriers  and  in- 
termediaries are  required  to  report  services  and  claims  using 
HCPCS  by  January  1,  1988. 

Recommendations  for  relative  value  scale  (RVS). — Requires  the 
Secretary  in  making  recommendations  for  application  of  an  RVS 
to:  1)  develop  and  assess  an  appropriate  index  to  reflect  justifiable 
geographic  variations  in  practice  costs  without  exacerbating  the  ge- 
ographic maldistribution  of  physicians;  and  2)  assess  the  advisabil- 
ity and  feasibility  of  developing  an  appropriate  adjustment  to  assist 
in  attracting  and  retaining  physicians  in  medically  underserved 
areas.  The  Secretary  is  to  take  into  account  recommendations  of 
the  Physician  Payment  Review  Commission.  The  Secretary  is  to  de- 
velop an  interim  geographic  index  by  July  1,  1987,  and  collect  data 
for  refining  the  index  by  December  31,  1989.  The  date  of  the  Secre- 
tary is  required  to  report  on  the  RVS  is  deferred  to  July  1,  1989. 
The  potential  application  date  of  the  RVS  is  deferred  until  after 
December  31,  1989. 

Effective  date. — Enactment. 

Conference  agreement 

(a)  Maximum  allowable  prevailing  charges. — The  conference 
agreement  includes  the  House  provision  with  amendments.  All 
physicians  would  receive  an  increase  in  their  prevailing  charges 
equal  to  3.2%  effective  January  1,  1987.  In  1987  and  future  years, 
the  percent  increase  in  the  MEI  would  be  applied  to  the  maximum 
allowable  prevailing  charges  for  participating  and  nonparticipating 
physicians  respectively  in  effect  on  December  31  of  the  previous 
year. 

The  conference  agreement  makes  permanent  the  current  differ- 
ential in  the  prevailing  charges  of  participating  and  nonparticipat- 
ing physicians.  In  other  words,  the  prevailing  charges  for  nonparti- 
cipating physicians  would  equal  96%  of  the  prevailing  charges  for 
participating  physicians.  In  future  years,  participating  and  nonpar- 
ticipating physicians  would  receive  the  same  percentage  increase 
based  on  the  percentage  increase  in  the  medicare  economic  index 
(MEI)  for  the  year.  This  provision  replaces  the  1-year  lag  in  prevail- 
ing charges  for  nonparticipating  physicians  contained  in  the  Con- 
solidated Omnibus  Budget  Reconciliation  Act  of  1985. 

The  conference  agreement  does  not  include  the  House  provision 
that  would  pay  a  h^her  rate  for  assigned  claims  of  nonparticipat- 
ing physicians. 

(b)  Bonus  for  participating  physicians.— The  conference  ajgree- 
ment  does  not  include  the  House  provision  that  would  provide  a 
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new  bonus  for  participating  physicians  in  addition  to  the  differen- 
tial in  effect  during  the  8-month  period  ending  December  31,  1986. 

(c)  Limit  on  actual  charges  for  nonparticipating  physicians. — The 
conference  agreement  includes  the  House  provision  with  a  modifi- 
cation as  follows.  In  the  case  of  a  nonparticipating  physician  whose 
actual  charge  for  a  service  in  the  previous  year  equals  or  exceeds 
115%  of  the  prevailing  charge  for  nonparticipating  physicians  for 
the  service  in  the  current  year,  the  maximum  allowable  actual 
charge  (MA AC)  is  101%  of  the  physician's  actual  charge  for  the 
previous  year. 

A  nonparticipating  physician  whose  actual  charge  for  a  service 
in  the  previous  year  is  less  than  115%  of  the  current  year  prevail- 
ing charge  for  nonparticipating  physicians  could  increase  his/her 
actual  charge  in  the  current  year  by  the  greater  of:  (i)  1%  above 
the  physician's  previous  year  actual  charge  or  (ii)  an  amount  based 
on  a  comparison  between  the  physician's  MAAC  for  the  previous 
year  and  115%  of  the  current  year  prevailing  charge.  Under  clause 
(ii),  the  MAAC  for  the  current  year  equals  the  previous  year 
MAAC  increased  by  a  fraction  of  the  difference  between  115%  of 
the  current  year  prevailing  and  the  previous  year  MAAC.  The  ap- 
plicable fractions  are  one-quarter,  one-third,  one-half,  and  one  for 
1987,  1988,  1989,  and  1990  respectively. 

Thus,  for  calendar  year  1987,  the  physician's  MAAC  for  1986  is 
compared  with  the  prevailing  charge  for  nonparticipating  physi- 
cians in  1987.  The  1987  MAAC  is  equal  to  the  1986  MAAC  plus 
one-quarter  of  the  difference  between  115%  of  the  1987  prevailing 
charge  amount  and  the  1986  MAAC.  For  example,  if  a  physician's 
1986  MAAC  is  $100  and  115%  of  the  1987  prevailing  charge 
amount  is  $124,  the  1987  MAAC  for  that  physician  for  that  service 
is  $106  [$100+0.25  ($124 -$100)]. 

In  future  years  a  similar  calculation  is  made.  In  1988,  the  MAAC 
equals  the  1987  MAAC  plus  one-third  fo  the  difference  between 
115%  of  the  nonparticipating  physicians'  1988  prevailing  charge 
amount  and  the  1987  MAAC.  In  1989,  the  MAAC  equals  the  1988 
MAAC  plus  one-half  of  the  difference  between  115%  of  the  1989 
prevailing  charge  amount  and  the  1988  MAAC.  In  1990  the  MAAC 
equals  115%  of  the  1990  prevailing  charge.  The  limitation  on  maxi- 
mum allowable  actual  charges  expires  on  December  31,  1990  or  one 
year  after  submission  by  the  Secretary  to  the  Congress  of  the  re- 
quired report  on  relative  value  scales,  whichever  occurs  earlier. 

Because  of  the  July  1,  1984  through  December  31,  1986  freeze  on 
actual  charges  of  nonparticipating  physicians,  a  nonparticipating 
physician's  1986  MAAC  equals  the  physician's  April  1  through 
June  30,  1984  base  period  charges.  The  1986  MAAC  for  a  nonparti- 
cipating physician  who  does  not  have  an  actual  charge  for  a  service 
during  the  April  to  June  1984  base  period  is  set  at  the  50th  per- 
centile of  customary  charges  for  the  service  as  provided  by  nonpar- 
ticipating physicians  in  the  locality  during  the  12  month  period 
ending  on  June  30,  1986.  A  similar  rule  applies  in  future  years. 

The  conference  agreement  does  not  require  a  physician  to  have  a 
single  actual  charge  for  a  service.  Instead,  a  physician  may  have  a 
range  of  actual  charges  above  the  MAAC  provided  that  there  are 
offsetting  charges  below  the  MAAC.  However,  if  the  weighted  aver- 
age of  the  physician's  actual  charges  for  a  procedure  during  a 
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period  of  time  exceeds  the  MAAC,  the  physician  may  be  subject  to 
civil  monetary  penalties. 

The  conference  agreement  requires  that  the  carriers  provide 
each  nonparticipating  physician  with  a  list  of  MAACs  for  the  pro- 
cedures most  commonly  provided  by  the  physician  at  the  beginning 
of  each  year.  It  is  expected  that  the  list  should  be  sent  to  each  non- 
participating  physician  no  later  than  March  1  for  1987  and  no  later 
than  February  1  for  subsequent  years.  While  the  conferees  believe 
that  it  is  important  to  provide  this  information,  failure  to  receive 
MAACs  at  the  beginning  of  a  year  should  not  be  a  defense  in  any 
action  against  a  physician  for  failure  to  abide  by  the  limits. 

(d)  Medicare  economic  index. — The  conference  agreement  in- 
cludes the  House  provision  with  amendments.  The  MEI  update  for 
1987  is  set  by  statute  at  3.2%.  The  Secretary  would  be  required  to 
determine  the  percentage  increase  in  the  MEI  on  an  annualized 
basis  comparing  appropriate  year-to-year  economic  changes.  For 
1988,  the  MEI  update  should  reflect  economic  changes  comparing 
the  period  July  1,  1986  through  June  30,  1987  with  the  period  July 
1,  1985  through  June  30,  1986,  (This  comparison  reflects  the  same 
comparisons  that  would  be  made  under  the  current  MEI  methodol- 
ogy.) 

The  Secretary  would  be  prohibited  from  revising  the  cumulative 
MEI  on  a  retrospective  basis.  This  is  accomplished  (i)  by  requiring 
the  Secretary  to  recognize  that  the  maximum  allowable  prevailing 
charges  for  participating  physicians  in  effect  on  December  31,  1986 
were  justified  by  economic  changes  and  (ii)  by  requiring  use  of  the 
annualized  MEI  comparing  appropriate  year-to-year  economic 
changes. 

The  Secretary  would  be  required  to  conduct  a  study  of  the  MEI 
to  ensure  that  the  index  reflects  economic  changes  in  an  appropri- 
ate and  equitable  manner  for  physicians  providing  servcie  to  medi- 
care beneficiaries.  The  Secretary  would  be  required  to  consult  ap- 
propriate experts  in  conducting  the  study. 

The  Secretary  would  be  precluded  from  changing  the  methodolo- 
gy used  to  determine  the  MEI  until  completion  of  the  study  and 
publication  of  a  final  notice  changing  the  methodolog>\  The  new 
methodology  must  not  reflect  retrospective  historical  adjustments 
in  the  cumulative  index.  The  Secretary  would  be  required  to  pub- 
lish a  proposed  notice  and  allow  not  less  than  60  days  for  public 
comment.  Until  publication  of  the  final  notice,  the  Secretary  would 
be  required  to  use  the  general  methodology  that  was  used  to  calcu- 
late the  MEI  that  was  published  in  the  Federal  Register  on  Sep- 
tember 30,  1985. 

(e)  Reasonable  charge  limitations. — (See  item  22.) 

(f)  Recruiting. —The  conference  agreement  includes  the  House 
provision. 

(g)  Directories  of  participating  physician. — The  conference  agree- 
ment includes  the  House  provision  with  an  amendment.  Annually, 
a  letter  reminding  beneficiaries  of  the  participating  physician  pro- 
gram and  offering  a  copy  of  the  participating  physician  directory 
would  be  sent  to  each  beneficiary  in  the  beneficiary's  Social  Securi- 
ty check.  The  letter  would  indicate  that  a  free  copy  of  the  directory 
would  be  sent  upon  request  and  the  beneficiary  would  be  directed 
to  contact  his  local  Medicare  carrier  or  social  security  office. 
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(h)  Prohibiting  unassigned  billing  of  services  determined  to  be 
medically  unnecessary  by  a  carrier  of  PRO. — The  conference  agree- 
ment includes  the  House  provision  with  an  amendment  specifying 
that  the  requirement  only  applies  to  covered  services  with  are  de- 
termined to  have  been  medically  unnecessary  in  the  particular 
case. 

(i)  Maintenance  and  use  of  participating  directories  by  hospi- 
tals.— The  conference  agreement  includes  the  House  provision. 

(j)  Submission  and  disclosure  of  information  on  unassigned 
claims. — The  conference  agreement  includes  the  House  provision 
with  an  amendment  which  indicates  that  the  information  is  not  to 
be  used  as  the  basis  for  or  evidence  in  a  civil  suit. 

(k)  HCFA  common  procedure  coding  system. — The  conference 
agreement  includes  the  Senate  amendment  with  amendments.  The 
Secretary  would  be  required  to  consult  with  appropriate  experts  in- 
cluding physicians  and  health  economists  to  provide  assistance  in 
determining  which  procedure  codes  should  be  consolidated  (and  in 
what  manner)  for  payment  purposes.  The  Secretary  would  be  re- 
quired to  publish  a  proposed  notice  in  the  Federal  Register  and 
allow  60  days  for  public  comment. 

(I)  Recommendations  for  relative  value  scale. — The  conference 
agreement  includes  the  Senate  amendment. 

22.  INHERENT  REASONABLENESS;  PAYMENTS  FOR  CATARACT  SURGERY 
(SECTION  10232(E),  SECTION  4526  AND  SECTION  4527  OF  HOUSE  BILL; 
SECTION  621  (A)  OF  SENATE  AMENDMENT) 

Present  law 

(a)  Reasonable  charge  limits  inherent  reasonableness. — COBRA 
required  the  Secretary  to  promulgate  regulations  which  specify  ex- 
plicitly the  criteria  of  inherent  reasonableness"  which  are  to  be 
used  for  determining  Medicare  payments.  On  August  11,  1986,  the 
Administration  by  regulation  published  ''inherent  reasonableness" 
guidelines. 

There  is  no  authority  under  current  law  for  the  Secretary  to 
limit  the  actual  charges  billed  by  a  physician  or  supplier  to  protect 
the  beneficiary  against  increased  expenses  when  Medicare  pay- 
ments are  reduced. 

(b)  Payments  for  cataract  surgery. — Payments  for  cataract  surgery 
are  made  on  the  basis  of  reasonable  charges.  Payments  for  anesthe- 
sia services  are  based  on  a  method  that  combines  base  units  (with 
values  assigned  to  each  procedure)  and  time  units. 

If  the  Secretary  were  to  reduce  Medicare  payments  for  these 
services,  under  "inherent  reasonableness,"  he  would  not  have  au- 
thority to  limit  the  actual  charge  billed  to  the  patient. 

House  bill 

(a)  Reasonable  charge  limits/inherent  reasonableness. — 
Section  10232.— 

(i)  Specifies  that  for  nonphysicians'  services,  the  inher- 
ent reasonableness  limitation  may  be  used  only  by  carriers 
and  only  in  calculating  prevailing  charges  for  an  item  or 
service  by  eliminating  charges  for  specific  items  or  services 
in  specific  instances  in  which  the  charges,  in  comparison 
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with  the  charges  for  similar  items  and  services,  are  grossly 
excessive  or  deficient. 

(ii)  Prohibits  the  Secretary,  through  regulations,  guide- 
lines, instructions  or  otherwise,  from  requiring  carriers  to 
reduce  payment  amounts  for  specific  items  or  services  for 
which  the  Secretary  had  made  a  specific  determination 
that  the  payment  amounts  or  charges  are  excessive. 

(iii)  Requires  the  Secretary,  after  consultation  with  the 
Physician  Payment  Review  Commission,  to  submit  to  Con- 
gress by  April  1,  1987,  recommendations  concerning  pay- 
ment-reductions for  overpriced  items  and  services.  The  rec- 
ommendations are  to  include  the  specific  payment  reduc- 
tions recommended  and  measures  to  assure  that  reduc- 
tions in  payment  do  not  result  in  corresponding  increases 
in  out-of-pocket  costs  to  Medicare  beneficiaries. 

Section  4526  — 

(i)  Requires  the  Secretary  before  exercising  the  authority 
to  adjust  reasonable  charges,  to  make  specific  findings. 
Specifies  that  the  Secretary  may  compare:  charges  and  re- 
source costs  for  related  procedures;  charges  and  resource 
costs  for  the  procedure  over  a  period  of  time;  charges  for 
procedures  in  different  geographic  areas;  and  charges  and 
allowed  payments  by  Medicare  and  other  payers.  An  ad- 
justment on  the  basis  of  a  comparison  of  prevailing 
charges  in  different  localities  may  only  be  made  if  the  Sec- 
retary determines  that  the  prevailing  charge  allowed  in 
one  locality  is  grossly  out  of  line  with  prevailing  charges 
allowed  in  other  localities  after  accounting  for  differences 
in  practice  costs.  Specifies  that  the  Secretary,  in  determin- 
ing whether  to  adjust  payment  rates,  shall  consider  the 
following:  potential  impacts  on  quality,  access  and  benefici- 
ary liability  of  the  adjustment;  likely  effects  on  assignment 
rates,  reasonable  charge  reductions  on  unassigned  claims, 
and  participation  rates  of  physicians;  proportion  of  such 
procedures  for  which  payment  is  available  under  Medi- 
care; and  the  prevailing  charge  of  other  third-party  payers 
for  the  procedure. 

(ii)  Specifies  that  the  Secretary  is  required  to  consult 
with  the  Physician  Payment  Review  Commission  with  re- 
spect to  a  proposed  adjustment,  and  after  such  consulta- 
tion, publish  a  notice  of  the  proposed  adjustment  and  allow 
for  public  comment.  The  final  notice  must  explain  the  fac- 
tors and  data  taken  into  consideration  in  making  the  ad- 
justment and  respond  to  any  comments  made  by  the  Phy- 
sician Payment  Review  Commission. 

(iii)  Provides  that  if  the  adjustment  results  in  a  reduc- 
tion in  the  reasonable  charge  for  a  nonparticipating  physi- 
cian, the  physician  may  not  charge  the  beneficiary  more 
than  125  percent  of  the  adjusted  prevailing  charge.  Any 
excess  amounts  must  be  refunded.  The  Secretary  may 
impose  sanctions  in  the  case  of  violations. 

(h)  Payments  for  Cataract  Surgery. — 
Section  1^527  — 
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(i)  Places  a  limit  on  prevailing  charges  for  cataract  sur- 
gery with  intraocular  lens  implantation  equal  to  110%  of 
the  prevailing  charge  recognized  for  such  surgery  without 
the  lens  implant.  In  determining  the  reasonable  charge  for 
cataract  surgery  anesthesia,  the  Secretary  may  not  recog- 
nize more  than  4  base  units  (as  used  for  purposes  of  deter- 
mining anesthesia  payments  on  the  date  of  enactment). 

(ii)  Specifies  that  non-participating  physicians  may  not 
charge  more  than  125%  of  the  adjusted  prevailing  charge 
for  cataract  surgery  with  lens  implantation  and  cataract 
surgery  anesthesia.  If  the  physician  charges  more  he/she 
shall  refund  any  excess  amounts.  The  Secretary  may 
impose  sanctions  in  the  case  of  physicians  who  knowingly 
and  willfully  impose  excess  charges  or  fail  to  make  re- 
funds. 

Effective  date. — (a)  Effective  on  enactment,  (b)  Applies  to  services 
furnished  on  or  after  January  1,  1987. 

Senate  amendment 

(a)  Reasonable  charge  limits/inherent  reasonableness. — 
Section  10232.— 

(i)  No  provision. 

(ii)  Specifies  that  the  inherent  reasonableness  authority 
must  be  applied  through  regulation  for  physicians  and  pro- 
hibits carriers  from  acting  independently,  without  the  issu- 
ance of  regulations. 

\  p  (iii)  Requires  the  Secretary,  by  October  1,  1987  to  review 
the  inherent  reasonableness  of  reasonable  charges  for  each 
of  the  10  most  costly  procedures  paid  for  under  part  B,  de- 
termined on  the  basis  of  aggregate  annual  payments.  The 
Secretary  may  review  additional  procedures. 
Section  4526.— 

(i)  Specifies  the  factors  to  consider  in  determining  the  in- 
herent reasonableness  of  charges.  The  identified  factors 
would  include  cases  where:  prevailing  charges  are  signifi- 
cantly different  from  those  in  comparable  localities;  Medi- 
care and  Medicaid  are  the  main  sources  of  payment;  the 
marketplace  for  the  service  is  not  truly  competitive  be- 
cause of  the  limited  number  of  physicians  performing  the 
service;  there  have  been  increases  in  charges  not  explained 
by  inflation;  charges  do  not  reflect  changing  technology  or 
reductions  in  acquisition  or  production  costs,  or  the  pre- 
vailing charges  are  substantially  higher  than  payments 
made  by  other  purchasers.  Regional  differences  in  fees  are 
to  be  taken  into  account  unless  there  is  substantial  eco- 
nomic justification  for  a  uniform  national  fee  or  payment 
limit. 

(ii)  Similar  provision.  Specifies  that  the  proposed  notice 
must  explain  factors  and  data  taken  into  consideration 
and  evaluate  the  impact  on  the  accessibility  of  and  benefi- 
ciary liability  for  the  service.  Provides  that  the  Commis- 
sion shall  comment  on  the  proposed  rule  during  the  public 
comment  period. 

(iii)  No  provision. 
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(h)  Payments  for  cataract  surgery. — No  provision. 
Effective  date. — Applies  to  final  regulations  promulgated  after 
July  1,  1986;  required  review  by  Secretary  effective  on  enactment. 

Conference  agreement 

(a)  Reasonable  charge  limits  inherent  reasonableness. — The  con- 
ference agreement  includes  the  Senate  provision  and  the  House 
provision  in  Section  4526  with  modifications  as  follows: 

Under  the  inherent  reasonableness  authority,  the  Secretary 
would  be  authorized  to  establish  a  payment  level  for  a  physician 
service  based  on  considerations  other  than  the  actual,  customary, 
or  prevailing  charge  for  the  service.  A  departure  from  the  standard 
methodology  would  be  appropriate  under  a  number  of  circum- 
stances, including  the  following:  (i)  the  prevailing  charge  for  a  serv- 
ice in  a  particular  locality  is  significantly  in  excess  of,  or  below,  the 
prevailing  charge  for  the  same  service  in  other  comparable  local- 
ities taking  into  account  the  relative  costs  of  furnishing  the  service; 
(ii)  medicare  and  medicaid  are  the  sole  or  primary  sources  of  pay- 
ment for  the  service;  (iii)  the  marketplace  for  the  service  is  not 
truly  competitive;  (iv)  there  have  been  increases  in  charges  for  a 
service  that  cannot  be  explained  by  inflation  or  technology;  (v)  the 
charges  do  not  reflect  changing  technology,  increased  facility  with 
that  technology,  or  reductions  in  acquisition  or  production  costs; 
(vi)  the  prevailing  charge  for  a  service  under  this  part  are  substan- 
tially higher  or  lower  than  the  payments  made  for  the  service  by 
other  purchasers  in  the  same  locality. 

The  Secretary  would  be  authorized  to  make  an  adjustment  in 
payment  is  such  adjustment  is  justified  on  the  basis  of  an  appropri- 
ate comparison  of  resource  costs  or  charges.  An  adjustment  may  be 
based  on  one  of  the  following  types  of  comparison:  (i)  a  comparison 
between  charges  and  resource  costs  for  related  procedures;  (ii)  a 
comparison  between  charges  and  resource  costs  for  the  procedure 
over  a  period  of  time;  (iii)  a  comparison  between  charges  for  a  pro- 
cedure in  different  geographic  areas;  and  (iv)  a  comparison  between 
charges  and  allowed  payments  for  a  procedure  under  this  part  and 
by  other  payers.  The  term  ''resource  costs"  includes  factors  such  as 
the  time  required  to  provide  a  procedure  (including  pre-procedure 
evaluation  and  post-procedure  follow-up),  the  complexity  of  the  pro- 
cedure, the  training  required  to  perform  the  procedure,  and  the 
risk  involved  in  the  procedure. 

Adjustments  based  on  comparisons  of  charges  for  a  procedure  in 
different  geographic  areas  may  be  made  only  if  the  Secretary  deter- 
mines that  the  prevailing  charge  allowed  in  a  locality  is  out  of  line 
with  prevailing  charges  allowed  in  other  localities  after  accounting 
for  differences  in  practice  costs.  The  Secretary  would  not  be  au- 
thorized to  establish  a  uniform  fee  or  payment  limit  under  this  pro- 
vision unless  the  Secretary  determines  that  there  is  substantial 
economic  justification  for  a  uniform  fee  or  a  uniform  payment 
limit.  Such  justification  would  have  to  be  explained  in  a  proposed 
and  final  notice. 

In  determining  whether  to  adjust  payments  rates,  the  Secretary 
would  be  required  to  consider  the  potential  impacts  on  quality, 
access,  and  beneficiary  liability  of  the  adjustment,  including  the 
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likely  effects  on  assignment  rates,  reasonable  charge  reductions  on 
unassigned  claims,  and  participation  rates  of  physicians. 

The  Secretary  would  be  required  to  consult  with  representatives 
of  physicans  likely  to  be  affected  at  an  appropriate  stage  in  the 
process.  The  Secretary  would  also  be  required  to  publish  a  proposed 
notice:  (i)  specifying  the  charge  or  methodology  proposed  to  be  es- 
tablished, (ii)  explaining  the  factors  and  data  on  which  the  proposal 
is  based  and  (iii)  explaining  the  potential  impacts  on  quality, 
access,  and  beneficiary  liability.  After  publication  of  the  proposed 
notice,  the  Secretary  would  be  required  to  allow  60  days  folr  public 
comment.  The  Physician  Payment  Review  Commission  would  be  re- 
quired to  comment  on  the  proposal,  and  the  Secretary  would  be  re- 
quired to  take  into  account  the  comments  made  by  the  Commission 
and  by  the  public  in  making  a  final  determination.  The  final  notice 
shall  explain  the  factors  and  data  that  the  Secretary  took  into  con- 
sideration in  making  a  final  determination  and  must  include  and 
respond  to  the  comments  made  by  the  Commission. 

If  an  adjustment  is  made  that  results  in  a  reduction  in  the  pay- 
ments allowed  for  a  service,  a  special  limit  on  actual  charges  for 
nonparticipating  physicians  would  apply.  The  purpose  of  this  spe- 
cial limit  is  to  moderate  beneficiary  liability  for  charges  in  excess 
of  the  medicare  approved  charge.  For  the  first  year  the  reduction  is 
in  effect,  the  maximum  allowable  actual  charge  for  the  service 
equals  125%  of  the  inherently  reasonable  charge  level  plus  one-half 
of  the  difference  between  the  physician's  actual  charge  in  the  pre- 
ceding period  and  125%  of  the  inherently  reasonable  charge  level. 
In  the  second  year,  the  special  maximum  allowable  charge  for  the 
service  equals  125%  of  the  inherently  reasonable  charge  level. 

The  Secretary  is  required  to  review  payments  under  this  section 
for  10  of  the  most  costly  procedures  paid  for  under  Part  B.  The  sec- 
retary should  have  flexibility  in  choosing  the  procedures  in  terms 
of  those  for  which  modifications  might  be  the  most  cost  effective.  If 
the  Secretary  determines  that  for  one  or  more  of  such  overpriced 
procedures  that  a  payment  adjustment  cannot  be  made  pursuant  to 
this  section,  he  shall  report  recommendations  to  Congress  concern- 
ing appropriate  statutory  changes. 

(h)  Payments  for  cataract  surgery. — The  conference  agreement  in- 
cludes the  House  provision  with  amendments.  The  maximum  al- 
lowable prevailing  charges  for  participating  and  nonparticipating 
physicians  providing  cataract  surgery  would  be  cut  by  10%  effec- 
tive January  1,  1987.  The  maximum  allowable  prevailing  charges 
would  be  cut  by  an  additional  2%  effective  January  1,  1988.  In  no 
case  could  the  reduced  amount  be  lower  than  75%  of  the  weighted 
national  average  prevailing  charge  amounts.  The  Secretary  would 
be  required  to  issue  in  final  form  the  proposed  notice  which  was 
published  on  August  15,  1986  in  the  Federal  Register  which  would 
require  that  carriers  recognize  no  more  than  4  base  units  for  anes- 
thesia services  provided  during  cataract  surgery. 

By  ratifying  the  regulations  relating  to  payment  limits  for  anes- 
thesia services,  the  Congress  does  not  intend  that  the  Secretary  be 
restricted  in  his  authority  to  subsequently  revise  these  regulations. 

Nonparticipating  physicians  providing  cataract  surgery  services 
and  cataract  surgery  anesthesia  would  be  required  to  reduce  their 
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actual  charges  for  these  services  effective  January  1,  1987  pursuant 
to  the  method  described  under  paragraph  (a). 

23.  END  STAGE  RENAL  DISEASE  PROGRAM  AMENDMENTS  (SECTIONS 
10233,  4506,  AND  4507  OF  HOUSE  BILL,  SECTION  623  OF  SENATE 
AMENDMENT) 

Present  law 

The  End-Stage  Renal  Disease  Program  (ESRD)  provides  coverage 
for  the  cost  of  routine  maintenance  dialysis  for  persons  with  chron- 
ic kidney  (renal)  failure. 

(a)  Composite  rate  for  dialysis  treatment. — The  Secretary  shall 
provide  by  regulation  for  a  method  of  reimbursing  facilities  for  rou- 
tine maintenance  dialysis  care.  Such  method  provides  for  the  pro- 
spective determination  of  rates  based  on  a  single  composite  weight- 
ed formula  which  takes  into  account  the  mix  of  patients  receiving 
dialysis  services  at  home  or  in  a  facility  and  which  reflects  the  rel- 
ative costs  of  providing  dialysis  services  in  such  settings.  The  Secre- 
tary may  provide  for  exceptions  to  the  prospective  payment  rates 
as  may  be  warranted,  such  as  for  sole  facilities  located  in  isolated 
rural  areas. 

In  regulations  published  on  May  13,  1983  (effective  August  1, 
1983),  the  Secretary  established  a  prospective  reimbursement  rate 
for  dialysis  facilities.  The  reimbursement  rates  are  calculated  on 
per-treatment  base  rates  (adjusted  for  wage  differences)  of  $122.91 
for  independent  facilities  and  $126.76  for  hospital-based  facilities. 
On  May  13,  1986,  the  Secretary  published  a  proposed  rule  that 
would  reduce  the  base  rates  to  $113.47  for  independent  facilities 
and  $117.89  for  hospital-based  facilities. 

(b)  Payment  for  physician's  services. — Physicians  are  reimbursed 
for  services  related  to  routine  maintenance  dialysis  care  on  the 
basis  of  a  monthly  capitation  fee  that  encourages  the  use  of  home 
dialysis. 

The  regulations  establishing  the  payment  rates  for  physicians 
were  based,  in  part,  on  the  assertion  that  the  physician  could  over- 
see the  dialysis  care  of  ten  home  patients  in  the  same  amount  of 
time  as  seven  facility  patients,  resulting  in  a  facility  to  home  physi- 
cian treatment  capability  ratio  of  1  to  1.4  in  the  determination  of 
the  composite  rate.  On  March  19,  1986,  the  Secretary  published  a 
proposed  rule,  based  on  GAO  study,  that  would  change  the  facility 
to  home  physician  treatment  capability  ratio  to  1  to  3.9.  On  July  2, 
1986,  this  change  was  published  as  a  final  rule,  effective  August  1, 
1986.  This  change  will  result  in  an  estimated  reduction  of  physi- 
cians' average  monthly  capitation  payments  for  dialysis  care  from 
$187.88  to  $173.07. 

(c)  Study  of  dialysis  payment  rates. — No  provision. 

(d)  Coverage  of  immunosuppressive  drugs. — Medicare  provides 
coverage  for  kidney  and  heart  transplants,  including  organ  pro- 
curement costs,  hospitalization,  surgical  fees,  and  immunosuppres- 
sive drugs  provided  in  the  hospital  or  administered  by  a  physician. 

(e)  Reorganization  of  ESRD  network  areas. — The  Secretary  shall 
establish  renal  disease  network  areas  and  such  network  organiza- 
tions (including  a  coordinating  council  and  medical  review  boards) 
for  the  purpose  of  assuring  the  effective  and  efficient  administra- 
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tion  of  the  ESRD  program.  The  Secretary  has  established  32  net- 
work areas.  Under  COBRA,  the  Secretary  may  consolidate  the 
number  of  network  areas  to  not  less  than  14.  The  Secretary  is  pro- 
posing through  regulations  to  reduce  the  number  of  network  areas 
to  14  and  to  modify  the  current  functions  of  the  networks. 

(f)  Patient  representation  on  councils  and  medical  review 
boards. — At  least  one  patient  representative  shall  serve  as  a 
member  of  each  network  coordinating  council  and  executive  com- 
mittee. 

(g)  Responsibilities  of  network  organizations. — The  network  orga- 
nizations are  responsible  for:  encouraging  use  of  appropriate  treat- 
ment settings,  developing  criteria,  standards  and  network  goals 
with  respect  to  quality  and  appropriateness  of  treatment,  evaluat- 
ing procedures  by  which  facilities  assess  appropriateness  of  treat- 
ment, identifying  facilities  not  cooperating  in  achieving  network 
goals,  and  submitting  to  the  Secretary  by  July  1  of  each  year  an 
annual  report. 

(h)  Facility  cooperation  with  networks. — The  Secretary  may  ter- 
minate or  withhold  certification  of  facilities  that  consistently  fail  to 
cooperate  with  network  plans  and  goals. 

(i)  Maximum  use  of  vocational  rehabilitation  services. — It  is  the 
intent  of  Congress  that  the  maximum  practical  number  of  patients 
who  are  medically,  socially,  and  psychologically  suitable  for  home 
dialysis  or  transplantation  should  be  so  treated. 

(j)  National  end  stage  renal  disease  registry. — The  Secretary  shall 
submit  to  Congress  an  annual  report  on  the  ESRD  program. 

(k)  Funding  of  ESRD  network  organizations. — No  provision. 

(I)  Reuse  of  dialysis  filters  and  other  dialysis  supplies.— No  provi- 
sion. 

House  bill 

(a)  Composite  rate  for  dialysis  treatment. — 

Section  10233, — Permits  the  Secretary  to  adjust  the  composite 
rates  to  dialysis  facilities,  but  only  if  the  base  rate  for  dialysis  in 
an  independent  facility  is  not  less  than  $117.50  per  treatment  and 
only  if  the  base  rate  for  hospital-based  facilities  is  not  less  than 
$121.50  per  treatment.  An  application  for  a  payment  exception  for 
sole  facilities  located  in  isolated  rural  areas  shall  be  deemed  ap- 
proved unless  the  Secretary  disapproves  it  by  not  later  than  45 
working  days  after  the  request  for  the  exception  is  filed. 

Section  4506. — Similar  provision  except  that  it  adds  pediatric  di- 
alysis facilities  as  a  basis  for  payment  exception  requests,  and  ap- 
plies 45  da}^  deadline  to  all  exception  requests. 

(b)  Payment  for  physicians '  services. — 

Section  10233. — ^Requires  the  Secretary  to  implement  the 
changes  in  physicians'  monthly  capitation  payments  for  dialysis 
payments  as  published  in  the  Federal  Register  on  July  2,  1986. 

Section  45 06. —Vrowides  that  the  Secretary  shall  establish  a 
home  to  facility  physician  treatment  capability  ratio  such  that  the 
average  monthly  capitation  payment  to  physicians  (based  on  a 
weighted  average  by  State  ESRD  population)  would  be  reduced  to 
$180.00.  Such  adjustment  is  to  be  made  such  that  it  would  apply  to 
services  rendered  on  or  after  August  1,  1986. 

(c)  Study  of  dialysis  payment  rates. — 
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Sections  10233  and  4506.— The  Secretary  shall  provide  for  a 
study  to  evaluate  the  effectiveness  of  reductions  in  payment 
rates  for  facility  and  physician  dialysis  services  and  report  to 
Congress  not  later  than  Jar  ^ary  1,  1988.  The  Secretary  is  re- 
quired to  request  the  National  Academy  of  Sciences  to  submit 
an  application  to  conduct  the  study.  If  the  Academy  does  not 
submit  an  acceptable  proposal,  the  Secretary  may  request 
other  appropriate  entities  to  submit  applications  to  conduct  the 
study. 

(d)  Coverage  of  immunosuppressive  drugs. — 

Section  10233— No  provision. 

Section  4506. — Provides  that  immunosuppressive  drugs  fur- 
nished to  a  transplant  patient  within  1  year  of  the  transplant 
would  be  a  covered  service  under  part  B  of  Medicare. 

(e)  Reorganization  of  ESRD  network  areas.— 

Sections  10233  and  4507. — Requires  the  Secretary  to  estab- 
lish not  less  than  17  ESRD  netw^ork  areas,  and  to  designate  a 
network  administrative  organization  that  includes  a  network 
council  of  dialysis  and  transplant  facilities  in  the  area,  and  a 
medical  review  board.  The  Secretary  shall  develop  standards, 
criteria  and  procedures  for  evaluating  whether  to  enter  into, 
continue  or  terminate  an  agreement  with  the  network  admin- 
istrative organization.  The  Secretary  may  terminate  such 
agreements  only  after  applying  such  standards  and  finding 
that  the  organization  has  failed  to  perform  its  prescribed  re- 
sponsibilities. In  the  case  of  a  termination,  the  Secretary  may 
select  a  successor  organization  on  the  basis  of  competitive  bid- 
ding. The  Secretary  shall  designate  the  network  areas  not  later 
than  January  1,  1987.  In  first  designating  the  network  admin- 
istrative organizations  for  the  areas  so  established,  the  Secre- 
tary shall  designate  the  current  network  organizations  (or  vol- 
untary combinations  of  such  organizations)  unless  such  organi- 
zations do  not  meet  the  standards  established. 

(f)  Patient  representation  of  councils  and  medical  review 
boards. — 

Sections  10233  and  4507. — Requires  at  least  one  patient  rep- 
resentative on  each  network  council  and  each  medical  review 
board. 

(g)  Responsibilities  of  network  organizations. — 

Sections  10233  and  4507.— Amends  the  responsibilities  of  the 
network  organizations  to  include  in  addition  to  current  law 
functions:  encouraging  participation  of  patients,  providers,  and 
facilities  in  vocational  rehabilitation  programs,  setting  stand- 
ards and  criteria  for  such  participation,  reporting  to  the  Secre- 
tary on  facilities  and  providers  not  providing  appropriate  care, 
implementing  a  patient  grievance  process,  conducting  onsite 
review  of  facilities  and  providers,  collecting  and  analyzing  data 
to  report  to  the  Secretary,  and  providing  data  to  assure  main- 
tenance of  the  National  ESRD  Registry. 

(h)  Facility  cooperation  with  networks. — 

Sections  10233  and  4057.— AMs  failure  to  follow  the  recom- 
mendations of  the  medical  review  board  as  a  basis  for  the 
Secretary  to  terminate  or  withhold  certification. 

(i)  Maximum  use  of  vocational  rehabilitation  services.— 
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Sections  10233  and  1^507. — Amends  current  provision  to  in- 
clude that  the  maximum  number  of  patients  who  are  suitable 
for  vocational  rehabilitation  services  be  given  access  to  such 
services  and  encouraged  to  return  to  gainful  employment. 
Q)  National  end  stage  renal  disease  registry. — 

Section  10233. — Requires  the  Secretary  to  establish  a  nation- 
al end  stage  renal  disease  registry  using  data  from  networks, 
transplant  centers  and  other  sources  that  will  permit:  prepara- 
tion of  the  Annual  Report  to  Congress,  analysis  of  the  econom- 
ic impact  and  medical  efficacy  of  alternative  treatment  modali- 
ties, evaluation  of  the  allocation  of  resources  for  treatment  and 
research  and  measurement  of  patient  mortality  and  morbidity 
rates  and  other  indices  of  quality  of  care  over  time.  The  Secre- 
tary shall  provide  for  the  appointment  of  a  professional  adviso- 
ry group  and  will  report  to  Congress  on  the  progress  made  in 
establishing  such  registry  not  later  than  January  1,  1987,  and 
establish  the  registry  by  January  1,  1988. 

Section  1^507. — Similar  provision. 
(k)  Funding  of  ESRD  network  organizations. — 

Section  10233. — Requires  the  Secretary  to  reduce  the  compos- 
ite rates  paid  to  facilities  by  $0.50  per  treatment  (adjusted  for 
modalities  of  treatment  other  than  hemodialysis)  and  to  pro- 
vide for  payment  of  such  amounts  to  the  network  organization 
for  the  area  in  which  the  treatment  is  rendered  to  provide  for 
the  administrative  costs  of  the  networks. 

Section  1^507. — Similar  provision. 
(I)  Reuse  of  dialysis  filters  and  other  dialysis  supplies. — 

Sections  10233  and  1^507. — Requires  the  Secretary  to  estab- 
lish protocols  on  standards  and  conditions  for  the  reuse  of  dial- 
ysis filters  for  those  facilities  and  providers  who  voluntarily 
elect  to  reuse  such  filters.  The  Secretary  shall  study  the  appro- 
priateness of  establishing  protocols  for  reuse  of  other  dialysis 
supplies  and,  where  appropriate,  the  Secretary  may  establish 
such  protocols.  The  protocols  established  are  to  be  incorporated 
into  the  requirements  of  participation  for  facilities.  Failure  to 
follow  such  protocols  may  result  in  denial  of  participation  or 
denial  of  payment  for  services  not  in  compliance  with  such  pro- 
tocols. 

The  Secretary  shall  establish  the  protocol  on  filter  reuse  not 
later  than  January  1,  1988  and  shall  report  to  Congress  on  the 
need  for  other  such  protocols  by  January  1,  1988. 

Effective  date. — Enactment  except  for  the  following: 

(a)  Payment  provision  applies  to  services  rendered  on  or 
after  October  1,  1986.  Exception  provision  applies  to  exception 
applications  filed  on  or  after  October  1,  1986. 

(b)  August  1,  1986,  for  section  4516. 

(d)  Applies  to  immunosuppressive  drugs  provided  on  or  after 
October  1,  1986. 

(e)  (f),  (g)  and  (h)  No  later  than  January  1,  1987. 

(k)  Applies  to  treatment  furnished  on  or  after  January  1, 
1987. 
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Senate  amendment 

(a)  Composite  rate  for  dialysis  treatment. — Prohibits  the  Secre- 
tary from  reducing  the  current  prospective  payment  dialysis  rates 
prior  to  October  1,  1986.  The  Secretary  is  required  to  reduce  the 
prospective  payment  dialysis  rates  by  $1  for  services  rendered  on 
or  after  October  1,  1986  and  before  October  1,  1988,  and  is  prohibit- 
ed from  further  reducing  the  rates  during  this  period. 

(b)  Payment  for  physicians'  services. — ^Same  provision  as  Section 
10233  of  the  House  bill. 

(c)  Study  of  dialysis  payment  rates. — The  Comptroller  General 
shall  conduct  a  study  of  facility  payment  rates  for  dialysis  services 
and  report  to  Congress  not  later  than  September  30,  1987. 

(d)  Coverage  of  immunosuppressive  drugs. — No  provision. 

(e)  Reorganization  of  ESRD  network  areas.— -No  provision. 

(P  Patient  representation  on  councils  and  medical  review  board. — 
No  provision. 

(g)  Responsibilities  of  network  organizations. — No  provision. 

(h)  Facility  cooperation  with  network  organizations. — No  provi- 
sion. 

(i)  Maximum  use  of  vocational  rehabilitation  services. — No  provi- 
sion. 

(j)  National  end  stage  renal  disease  registry. — No  provision. 
(k)  Funding  of  ESRD  network  organizations.— No  provision. 
(I)  Reuse  of  dialysis  filters  and  other  dialysis  supplies. — ^No  provi- 
sion. 

Effective  date. — Enactment. 
Conference  agreement 

(a)  Composite  rate  for  dialysis  treatment — The  conference  agree- 
ment includes  the  Senate  amendment  with  a  modification  requir- 
ing the  Secretary  to  reduce  the  base  rate  for  calculating  the  pro- 
spective payment  by  $2  for  services  furnished  on  or  after  October  1, 
1986.  The  Secretary  must  maintain  that  rate  for  two  years  and 
would  be  authorized  to  change  the  rate  thereafter.  The  conference 
agreement  includes  section  4506  of  the  House  bill's  exceptions  pro- 
vision, with  an  amendment  providing  sixty,  rather  than  forty-five, 
working  days  for  the  approval  or  disapproval  requirement  of  excep- 
tions requests. 

(b)  Payment  for  physicians'  services. — The  conference  agreement 
does  not  include  the  House  provision  or  Senate  amendment.  The 
Administration's  changes  in  physicians'  monthly  capitation  pay- 
ments for  dialysis  payments  as  published  in  the  Federal  Register 
on  July  2,  1986,  remains  effective  as  published. 

(c)  Study  of  dialysis  payment  rates. — The  conference  agreement 
includes  the  House  provision. 

(d)  Coverage  of  immunosuppressive  drugs. — The  conference  agree- 
ment includes  the  House  provision. 

(e)  Reorganization  of  ESRD  network  areas. — The  conference 
agreement  includes  the  House  provision  with  an  amendment  delet- 
ing the  preference  for  existing  networks  in  awarding  competitive 
contracts.  To  allow  for  an  orderly  transition,  the  existing  network 
organizations  will  remain  in  operation  until  thirty  days  after  the 
new  network  organizations  begin  operation. 
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(f)  Patient  representation  on  councils  and  medical  review 
boards. — The  conference  agreement  includes  the  House  provision. 

(g)  Responsibilities  of  network  organizations. — ^The  conference 
agreement  includes  the  House  provision. 

(h)  Facility  cooperation  with  networks. — The  conference  agree- 
ment includes  the  House  provision. 

(i)  Maximum  use  of  vocational  rehabilitation  services. — The  con- 
ference agreement  includes  the  House  provision. 

(j)  National  end  stage  renal  disease  registry. — The  conference 
agreement  includes  the  House  provision. 

(k)  Funding  of  ESRD  network  organizations. — The  conference 
agreement  includes  the  House  provision,  with  amendments.  The 
preference  for  existing  networks  is  deleted.  It  is  also  clarified  that 
the  competitive  bidding  for  the  establishment  of  new  networks  in- 
cludes price  competition.  In  determining  which  applicant  will  be 
awarded  the  network  contract,  the  Secretary  may  not  weight  the 
price  of  the  bid  by  more  than  20%  and  must  weight  the  quality 
and  scope  factors  by  at  least  80%.  The  conferees  intend  that  the 
new  funding  mechanism  is  to  cover  the  necessary  costs  of  the  exist- 
ing networks  until  30  days  after  the  new  networks  begin  operating. 

(1)  Reuse  of  dialysis  filters  and  other  dialysis  supplies. — The  con- 
ference agreement  includes  the  House  provision  with  an  amend- 
ment. The  Secretar}^  shall  impose  standards  and  conditions  for  safe 
and  effective  dialyzer  reuse  and  reprocessing,  enforceable  as  a  con- 
dition of  medicare  participation  effective  October  1,  1987.  Begin- 
ning January  1,  1988,  no  reuse  of  blood  lines,  transducers,  caps  and 
other  accessories  shall  be  allowed  in  Medicare  certified  ESRD  fa- 
cilities until  and  unless  standards  and  conditions  for  safe  reuse  and 
reprocessing  of  these  devices  and  equipment  are  imposed  as  a  con- 
dition of  participation. 

Effective  dates. — The  conference  agreement  includes  the  House 
provision,  except  the  designation  of  the  network  areas  is  to  be  com- 
pleted by  May  1,  1987  and  the  new  networks  are  to  be  established 
by  July  1,  1987. 

24,  TECHNICAL  AMENDMENTS  AND  MISCELLANEOUS  PROVISIONS 
RELATING  TO  PART  B  (SECTIONS  10234  AND  4531  OF  HOUSE  BILL) 

Present  law 

(a)  Additional  members  for  Physician  Payment  Review  Commis- 
sion.— The  Physician  Payment  Review  Commission  established  by 
COBRA  consists  of  11  commissioners.  The  Commission  was  estab- 
lished to  provide  recommendations  concerning  physician  reimburse- 
ments under  part  B.  Commission  members  are  appointed  by  the 
Director  of  the  Office  of  Technology  Assessment. 

(b)  Effective  date  on  voluntary  disenrollment  from  Medicare. — A 
beneficiary's  coverage  period  under  part  B  can  be  terminated  by 
filing  a  notice  that  he  or  she  no  longer  wishes  to  participate  or  by 
nonpayment  of  premiums.  When  a  beneficiary  files  a  notice  to  dis- 
enroll  from  part  B,  the  effective  date  of  the  termination  is  the  close 
of  the  calendar  quarter  following  the  calendar  quarter  in  which  the 
notice  is  filed;  a  termination  for  nonpayment  of  premiums  takes 
effect  with  the  end  of  a  grace  period  (not  more  than  90  days). 
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(c)  Study  on  prospective  payment  of  radiology,  anesthesia,  and  pa- 
thology services  to  hospital  inpatients. — The  Health  Care  Financing 
Administration  conducts  a  variety  of  studies  on  reimbursement, 
coverage,  eUgibility,  and  management  alternatives  under  Medicare. 

House  bill 

(a)  Additional  members  for  Physician  Payment  Review  Commis- 
sion. — 

Section  10234. — Expands  the  membership  of  the  Physician 
Payments  Review  Commission  by  2  members  to  13.  The  Direc- 
tor of  the  Congressional  Office  of  Technology  Assessment  shall 
appoint  the  two  additional  members  of  the  Commission  no 
later  than  60  days  after  the  date  of  the  enactment  of  this  Act, 
for  terms  of  3  years,  except  that  the  Director  may  provide  ini- 
tially for  such  terms  as  will  ensure  that  (on  a  continuing  basis) 
the  terms  of  no  more  than  five  members  expire  in  any  1  year. 

Section  5^31. — Similar  provision. 

(b)  Effective  date  on  voluntary  disenrollment  from  Medicare. — 

Section  10234. — Modifies  the  effective  date  of  disenrollment 
from  Medicare  when  a  beneficiary  files  a  notice  to  disenroll  to 
the  close  of  the  calendar  quarter  in  which  the  notice  is  filed. 

Section  4531. — No  provision. 

(c)  Study  on  prospective  payment  of  radiology,  anesthesia,  and  pa- 
thology services  to  hospital  inpatients. — 

Section  10234- — Requires  the  Secretary  to  study  and  report 
to  the  House  Ways  and  Means  Committee  by  April  1,  1987, 
concerning  the  implementation  of  a  part  B  prospective  pay- 
ment system  for  radiology,  anesthesia,  and  pathology  services 
furnished  to  hospital  inpatients.  The  report  is  required  to  in- 
clude data,  from  a  representative  sample,  showing,  for  dis- 
charges classified  within  each  diagnosis-related  group,  the  dis- 
tribution of  total  reasonable  charges  and  costs  for  each  inpa- 
tient discharge  for  such  services. 

Section  4531. — No  provision. 
Effective  date. — (a)  enactment;  (b)  applies  to  notices  filed  on  or 
after  October  1,  1986;  (c)  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Additional  members  for  Physician  Payment  Review  Commis- 
sion.— The  conference  agreement  includes  the  House  provision.  The 
conferees  intend  that  at  least  one  of  the  members  would  represent 
a  rural  area. 

(b)  Effective  date  on  voluntary  disenrollment  from  Medicare. — 
The  conference  agreement  includes  the  House  provision  of  Section 
10234  with  an  amendment  specifying  that  the  effective  date  is  the 
first  day  of  the  second  month  following  the  month  in  which  the 
beneficiary  files  the  required  notice. 

(c)  Study  on  prospective  payment  of  radiology,  anesthesia  and  pa- 
thology services  to  hospital  inpatients. — The  conference  agreement 
includes  the  House  provision  of  Section  10234  with  an  amendment 
to  delay  the  reporting  date  of  the  study  to  July  1,  1987. 
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25.  VISION  CARE  (SECTION  4521  OF  HOUSE  BILL) 

Present  law 

Medicare  pays  for  eye  examinations  furnished  by  a  physician  to 
a  patient  with  a  complaint  or  symptom  of  eye  disease  or  injury. 
Medicare  excludes  payment  for  eyeglasses  and  eye  examinations 
for  the  purposes  of  prescribing,  fitting,  or  changing  eyeglasses 
(except  for  prosthetic  lenses  for  aphakic  patients;  that  is,  those 
without  the  natural  lens  of  the  eye.)  Payment  is  also  excluded  for 
procedures  performed  to  determine  the  refractive  state  of  the  eye. 
An  optometrist  who  is  legallj^  authorized  by  the  State  to  practice 
optometry  is  defined  as  a  physician,  but  only  with  respect  to  serv- 
ices related  to  the  treatment  of  aphakic  patients. 

House  bill 

Allows  payment  under  Medicare  for  vision  care  services  per- 
formed by  optometrists,  if  the  services  are  among  those  already 
covered  by  Medicare  when  furnished  by  a  physician  and  if  the  op- 
tometrist is  authorized  by  State  law  to  provide  the  services. 

Effective  date. — Services  furnished  on  or  after  April  1,  1987. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision. 

26.  OCCUPATIONAL  THERAPY  SERVICE  (SECTION  4522  OF  HOUSE  BILL; 
SECTION  625  OF  SENATE  AMENDMENT) 

Present  law 

Medically  necessary  occupational  therapy  services  are  covered 
under  part  A  when  provided  as  part  of  covered  inpatient  hospital 
services,  skilled  nursing  facility  services,  home  health  services  or 
hospice  care.  Part  B  coverage  is  limited  to  treatment  in  a  hospital 
outpatient  department,  comprehensive  outpatient  rehabilitation  fa- 
cility, home  health  agency,  or  when  provided  incident  to  physi- 
cians' services. 

House  bill 

(a)  Services  furnished  in  skilled  nursing  facilities  and  other  pro- 
viders.— Extends  part  B  coverage  of  occupational  therapy  services 
to  services  provided  in  skilled  nursing  facilities  (when  part  A  cover- 
age has  been  exhausted),  in  a  clinic,  rehabilitation  agency,  or 
public  health  agency  or  by  others  under  arrangements  with  such 
entities.  Reimbursement  is  on  the  basis  of  reasonable  costs  subject 
to  the  provision  that  the  reasonable  costs  of  services  furnished 
under  arrangements  cannot  exceed  the  amount  that  would  be  paid 
on  a  salary  related  basis. 

(h)  Services  furnished  in  beneficiary's  home  and  private  offices. — 
Extends  part  B  coverage  to  occupational  therapy  services  furnished 
by  an  independently  practicing  therapist  in  a  therapist's  office  or  a 
beneficiary's  home.  The  independently  practicing  therapist  would 
be  required  to  meet  licensing  and  other  standards  prescribed  by  the 
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Secretary.  Reimbursement  is  on  the  basis  of  80  percent  of  reasona- 
ble charges,  with  no  more  than  $500  in  incurred  expenses  eligible 
for  coverage  in  a  calendar  year.  A  physician  must  certify  the  need 
for  such  services  and  a  treatment  plan  must  be  established  by  a 
physician  or  by  the  qualified  occupational  therapist. 

Effective  date. — Applies  to  expenses  incurred  for  outpatient  occu- 
pational therapy  services  furnished  on  or  after  April  1,  1987. 

Senate  amendment 

(a)  Services  furnished  in  skilled  nursing  facilities  and  other  pro- 
viders.— Identical  provision. 

(hj  Services  furnished  in  beneficiary's  home  and  private  offices. — 
Identical  provision. 

Effective  date. — Applies  to  expenses  incurred  for  outpatient  occu- 
pational therapy  services  furnished  on  or  after  October  1,  1986. 

Conference  agreement 

(a)  Services  furnished  in  skilled  nursing  facilities  and  other  pro- 
viders.— The  conference  agreement  includes  the  Senate  amendment 
with  an  amendment  changing  the  effective  date  to  July  1,  1987. 

(hJ  Services  furnished  in  beneficiary's  home  and  private  office. — 
The  conference  agreement  includes  the  Senate  amendment  with  an 
amendment  changing  the  effective  date  to  July  1,  1987. 

27.  COVERAGE  OF  SERVICES  OF  A  PHYSICIAN  ASSISTANT  (SECTION  4523 

OF  HOUSE  BILL) 

Present  law 

Payments  are  made  to  a  physician  for  services  and  supplies  fur- 
nished incident  to  a  physician's  professional  services.  The  services 
of  nonphysicians  are  covered  as  incident  to  physicians'  services  and 
such  services  must  be  rendered  under  the  physician's  direct  super- 
vision. 

House  bill 

(a)  Covered  services. — Authorizes  coverage  of  the  services  of  phy- 
sicians' assistants  furnished  under  the  supervision  of  a  physician  in 
a  hospital,  skilled  nursing  facility,  or  as  an  assistant-at-surgery. 
The  physician  assistant  must  be  legally  authorized  to  perform  such 
services  in  the  State  in  which  the  services  are  performed.  Services 
and  supplies  furnished  incident  to  these  services  are  covered  if  they 
would  be  covered  when  furnished  incident  to  physicians'  services. 

(b)  Payment  for  services. — The  prevailing  charge  for  a  service  fur- 
nished by  a  physician's  assistant  may  not  exceed  90%  of  the  pre- 
vailing charge  for  the  same  service  when  furnished  by  a  physician. 
Payment  may  only  be  made  to  the  employer  of  the  physician  assist- 
ant when  services  are  provided  on  the  basis  of  assignment. 

Effective  date.— Services  furnished  on  or  after  January  1,  1987. 

Senate  amendment 
No  provision. 
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Conference  agreement 

(a)  Covered  services. — The  conference  agreement  includes  the 
House  provision  with  an  amendment  to  add  to  the  definition  of  cov- 
ered physician  assistant  services  those  services  provided  by  a  physi- 
cian assistant  in  an  intermediate  care  facility. 

(h)  Payment  for  services. — The  conference  agreement  includes  the 
House  provision  with  a  modification.  Physician  assistant  services 
are  subject  to  a  prevailing  charge  screen  equal  to  85%  of  the  pre- 
vailing charge  for  comparable  physicians  services  performed  by 
nonspecialists  when  such  services  are  performed  in  skilled  nursing 
facilities  or  intermediate  care  facilities.  The  prevaiUng  charge 
screen  is  to  be  equal  to  75%  of  the  nonspecialist  physicians  prevail- 
ing charge  level  when  such  services  are  performed  in  a  hospital 
and  65%  of  the  reasonable  charge  for  a  physician  when  acting  as 
an  assistant  at  surgery.  The  conference  agreement  requires  physi- 
cian assistants  to  accept  assignment  for  all  claims  and  imposes  civil 
monetary  penalties  for  violations. 

The  agreement  requires  the  Secretary  to  submit  a  report  to  Con- 
gress by  April  1,  1988  concerning  appropriate  adjustments  to  pay- 
ments for  physician  assistant  services  to  ensure  that  payments  for 
such  services  approximate  the  cost  of  furnishing  such  services,  in- 
cluding compensation  costs  and  overhead  costs,  and  costs  of  physi- 
cian supervision  attributable  to  employment  of  physicians'  assist- 
ants. The  Secretary,  in  making  recommendations  to  the  Congress, 
shall  consider  both  the  advisability  of  adjusting  current  rates  or  de- 
veloping a  fee-schedule. 

The  Secretary  is  authorized  to  reduce  Medicare  payment  rates  to 
the  extent  necessary  to  avoid  double  payments  for  such  services. 
The  Secretary  is  expected  to  require  carriers  to  conduct  utilization 
review  of  claims  to  avoid  duplication  of  payment  for  physicians  and 
physician  assistant  services. 

28.  PAYMENT  FOR  CLINICAL  DIAGNOSTIC  LABORATORY  TESTS  (SECTION 
4528  OF  HOUSE  BILL) 

Present  law 

Payment  for  clinical  laboratory  services  are  made  on  the  basis  of 
two  fee  schedules.  One  fee  schedule  is  established  for  laboratory 
tests  performed  either  in  a  physician's  office  or  by  an  independent 
laboratory  (including  a  hospital  laboratory  furnishing  services  to 
persons  who  are  not  patients  of  the  hospital).  A  second  schedule  is 
established  for  hospital  laboratory  services  provided  to  a  hospital's 
outpatients. 

For  the  period  beginning  July  1,  1984,  the  rates  under  both 
schedules  were  established  on  a  regional,  statewide,  or  carrier  serv- 
ice area  basis.  The  first  fee  schedule  was  set  at  60  percent  of  the 
prevailing  charge  levels  established  for  the  fee  screen  year  begin- 
ning July  1,  1984.  The  second  fee  schedule  was  set  at  62  percent  of 
the  prevailing  charge  levels  established  for  the  fee  screen  year  be- 
ginning July  1,  1984.  The  fee  schedules  are  adjusted  annually  to  re- 
flect changes  in  the  consumer  price  index  for  all  urban  consumers. 
Beginning  July  1,  1986,  the  Secretary  is  required  to  establish  pay- 
ment ceilings  for  each  test  to  be  applied  nationwide.  Beginning 
July  1,  1988,  the  fee  schedule  for  tests  performed  either  in  a  physi- 
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cian's  office  or  by  an  independent  laboratory  is  to  be  established  on 
a  national  basis.  At  the  same  time,  payment  for  hospital  laboratory 
services  is  slated  to  revert  to  cost-based  reimbursement. 

House  bill 

(a)  Treatment  of  hospital  outpatient  laboratories. — Conforms  fee 
schedule  for  hospital  outpatient  laboratories  to  that  for  independ- 
ent laboratories  by  eliminating  the  2  percent  differential  and  by 
eliminating  the  January  1,  1988,  sunset  provision  on  the  fee  sched- 
ule for  such  laboratory  services. 

(b)  National  fee  schedule. — Eliminates  requirement  for  the  na- 
tional fee  schedule.  The  Secretary  is  required  to  report  to  the  Con- 
gress by  April  1,  1988,  on  the  advisability  and  feasibility  of  estab- 
lishing a  national  fee  schedule. 

(c)  Payment  for  travel  costs. — Authorizes  the  Secretary  to  provide 
for  and  establish  a  fee  to  cover  transportation  and  personnel  ex- 
penses for  trained  personnel  to  travel  to  the  location  to  collect  the 
sample.  Such  fee  may  only  by  provided  with  respect  to  a  benefici- 
ary who  is  homebound  or  an  inpatient  in  a  facility  other  than  a 
hospital. 

(d)  State  standards  for  directors  of  clinical  laboratories. — Speci- 
fies that  clinical  laboratories  that  meet  State  licensure  laws  regard- 
ing medical  direction  are  qualified  to  receive  payments  under  Med- 
icare. 

Effective  date.— (a)  applies  to  tests  performed  on  or  after  January 
1,  1987.  (b)  effective  on  enactment,  (c)  applies  to  samples  collected 
on  or  after  January  1,  1987.  (d)  effective  January  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Treatment  of  hospital  outpatient  laboratories. — The  confer- 
ence agreement  includes  the  House  provision  with  an  amendment. 
The  2  percent  differential  for  hospital  outpatient  laboratories 
would  be  maintained  for  such  laboratories  if  they  are  in  a  hospital 
which  operates  a  24  hour  per  day  emergency  room,  and  the  labora- 
tory is  available  to  provide  laboratory  services  for  the  emergency 
room  24  hours  a  day,  seven  days  a  week. 

(b)  National  fee  schedule. — The  conference  agreement  includes 
the  House  provision  with  an  amendment.  Implementation  of  the 
national  fee  schedule  would  be  postponed  for  two  years,  until  Janu- 
ary 1,  1990. 

(c)  Payment  for  travel  costs. — The  conference  agreement  includes 
the  House  provision. 

(dj  State  standards  for  directors  of  clinical  laboratories. — The 
conference  agreement  includes  the  House  provision. 

In  addition,  the  conference  agreement  would  extend  the  morato- 
rium on  the  competitive  bidding  demonstration  project  until  Janu- 
ary 1,  1988.  The  conferees  expect  the  Secretary  to  continue  to  work 
with  the  industry  and  the  Comptroller  General  to  determine 
whether  there  is  an  alternative  method  of  utilizing  competitive 
market  forces  in  establishing  payment  levels  under  Medicare. 
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29.  PAYMENT  OF  PARENTERAL  AND  ENTERAL  NUTRITION  SUPPLIES 
(SECTION  4529  OF  HOUSE  BILL) 

Present  law 

Reasonable  charges  for  medical  services,  supplies  and  equipment 
that,  in  the  judgment  of  the  Secretary,  do  not  vary  substantially  in 
quality  from  one  supplier  to  another  may  not  exceed  the  lowest 
charge  levels  at  which  such  services,  supplies  and  equipment  are 
widely  and  consistently  available,  except  to  the  extent  and  under 
circumstances  specified  by  the  Secretary.  Regulations  implement- 
ing this  provision  established  such  lowest  charge  levels  at  the  25th 
percentile  of  the  charges  submitted  for  the  item  or  service  in  ques- 
tion. 

Parenteral  and  enteral  nutrition  supplies  and  equipment  are  cur- 
rently paid  on  the  basis  of  reasonable  charges. 

House  bill 

Requires  the  Secretary  to  apply  the  lowest  charge  level  provision 
to  parenteral  and  enteral  nutrition  supplies. 
Effective  date. — Applies  to  supplies  on  or  after  January  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  provision  with  a 
modification.  In  establishing  the  ''lowest  charge  level"  for  parenter- 
al and  enteral  supplies,  the  Secretary  would  be  required  to  base 
payments  at  the  25th  percentile  as  currently  set  forth  in  regula- 
tions (42  CFR  405.511(c)).  The  conferees  expect  that  all  available 
charge  data  submitted  by  suppliers  of  such  services  would  be  used 
in  calculating  the  lowest  charge  levels.  The  Secretary  and  carriers 
would  therefore  be  prohibited  from  using  "inherent  reasonable- 
ness" in  establishing  the  lowest  charge  level. 

In  addition,  the  conferees  are  concerned  that  some  items  (e.g. 
supply  and  administration  kits)  are  billed  on  a  partial  month  basis 
which  may  distort  the  charge  data.  The  conferees  expect  the  Secre- 
tary to  ensure  that  the  data  used  in  establishing  the  lowest  charge 
level  for  these  items  are  accurate. 

In  comparing  charges  submitted  for  various  items,  the  conferees 
expect  the  Secretary  to  compare  like  products  which  are  of  compa- 
rable quality  and  nutritional  content  rather  than  looking  solely  at 
the  volume  of  nutrients  or  calorie  content.  In  addition,  the  confer- 
ees expect  that  the  Secretary  would  not  group  together  products  of 
dissimilar  quality  or  function. 

The  conferees  are  concerned  that  current  categories  for  reim- 
bursing premixed  parenteral  solutions  may  be  inappropriate.  The 
conferees  therefore  expect  the  Secretary  to  establish  new  categories 
for  premixed  parenteral  solutions  based  on  the  amount  of  proteins 
prescribed  per  day.  The  Secretary  would  be  expected  to  calculate 
payment  levels  at  the  25th  percentile  based  on  t^e  charge  data 
available  for  the  new  categories.  To  provide  sufficient  time  to  col- 
lect the  data,  the  effective  date  for  parenteral  products  would  be 
October  1,  1987. 
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Between  January  1,  1987  and  October  1,  1987,  the  Secretary  is  to 
apply  existing  charge  screens  to  these  parenteral  nutrients.  Howev- 
er, rather  than  applying  many  different  screens  to  the  various 
states,  the  Secretary  should  apply  uniform  screens  throughout  the 
nation,  or  uniform  screens  throughout  each  of  the  two  carrier 
areas. 

It  is  the  conferees'  understanding  that  certain  parenteral  nutri- 
tional patients  require  special  parenteral  solutions  such  as  renal 
failure  solutions,  hepatic  failure  solutions,  or  acute  metabolic  stress 
formulas.  The  Secretary  would  be  expected  to  provide  for  separate 
categorization  or  appropriate  exceptions  to  accommodate  these  pa- 
tients and  for  other  special  circumstances. 

The  provision  would  be  effective  for  parenteral  nutrients  October 
1,  1987,  and  for  all  other  services  and  supplies  on  January  1,  1987. 

30.  PAYMENT  FOR  OXYGEN  THERAPY  SERVICES  (SECTION  4530  OF  HOUSE 

BILL) 

Present  law 

Oxygen  therapy  services  provided  in  the  home  are  reimbursed  on 
a  reasonable  charge  basis  under  part  B  of  Medicare. 

Payments  for  equipment  are  determined  separately  from  pay- 
ments for  consumable  oxygen.  Total  payments  for  consumable 
oxygen  are  determined  by  the  amount  of  oxygen  actually  supplied. 

House  bill 

Requires  the  Secretary  to  establish  monthly  capitation  fee  sched- 
ules on  a  regional,  statewide,  or  carrier  service  area  basis  for 
oxygen  therapy  services  under  part  B.  Payment  shall  be  made  on 
the  basis  of  the  number  of  units  of  oxygen  prescribed  by  physi- 
cians, subject  to  verification  by  laboratory  data  or  other  means 
deemed  appropriate  by  the  Secretary. 

No  payment  may  be  made  for  services  prescribed  by  a  physician 
if  the  physician  has  significant  ownership  or  financial  interest  in 
the  entity  supplying  the  oxygen  therapy  services,  except  with  re- 
spect to  sole  suppliers  as  determined  by  the  Secretary. 

The  Secretary  will  provide  for  prompt  payment  of  claims  for 
oxygen  therapy  services  (clean  claims  to  be  paid  within  22  calendar 
days),  or  the  carrier  will  pay  interest  on  the  amount  payable.  The 
carriers  are  to  be  reimbursed  for  their  interest  expense  from 
amounts  made  available  for  Federal  administrative  expenses  under 
part  B. 

The  Secretary  shall  establish  the  monthly  capitation  fee  sched- 
ules based  on  100  percent  of  the  reasonable  charge  level  for  oxygen 
therapy  services  (excluding  purchase  or  rental  of  equipment)  for 
such  services  furnished  in  the  region.  State,  or  area  for  the  12 
month  period  ending  June  30,  1986.  The  fee  schedules  are  to  be  ad- 
justed annually,  effective  January  1  (beginning  in  1987),  by  the  per- 
centage change  in  the  Consumer  Price  Index  for  All  Urban  Con- 
sumers, subject  to  adjustments  for  technological  changes  and  other 
factors  as  determined  by  the  Secretary. 

The  Secretary  shall  provide  for  a  percentage  increase  in  the  fee 
schedule  amounts  for  oxygen  therapy  services  provided  through  a 
portable  device.  The  Secretary  shall  also  provide  for  a  minimum 
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monthly  amount  to  assure  the  availability  of  such  therapy  for  indi- 
viduals consuming  small  amounts  of  oxygen. 

Program  payment  amounts  are  to  be  80  percent  of  the  amount 
determined  under  the  monthly  prospective  fee  schedule.  In  general, 
payment  would  only  be  made  on  the  basis  of  assignment. 

Effective  date. — Applies  to  oxygen  therapy  services  furnished  on 
or  after  January  1,  1987. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

31.  CHANGING  MEDICARE  APPEAL  RIGHTS  (SECTION  4532  OF  HOUSE 

BILL) 

Present  law 

Beneficiaries  dissatisfied  with  a  carrier's  disposition  of  a  part  B 
claim  are  entitled  to  a  review  by  the  carrier.  A  fair  hearing  by  the 
carrier  is  then  available  if  the  amount  in  controversy  is  $100  or 
more.  The  law  does  not  provide  for  any  further  administrative 
appeal  or  judicial  review  for  a  part  B  claim. 

House  bill 

Provides  that  beneficiaries  may  obtain  an  administrative  law 
judge  hearing  if  the  amount  in  controversy  is  $500  or  more  and  ju- 
dicial review  if  the  amount  in  controversy  is  $1,000  or  more.  In  de- 
termining the  amount  in  controversy,  the  Secretary  under  regula- 
tions must  allow  two  or  more  claims  to  be  aggregated  if  the  claims 
involve  the  delivery  of  similar  or  related  services  to  the  same  indi- 
vidual or  involve  common  issues  of  law  and  fact  arising  from  serv- 
ices furnished  to  two  or  more  individuals.  Carrier  hearings  are  re- 
tained for  amounts  in  controversy  between  $100  and  $500. 

Specifies  that  national  coverage  determinations  made  pursuant 
to  section  1862(a)(1)  of  the  Act  are  not  subject  to  review  by  an  ad- 
ministrative law  judge  but  are  subject  to  judicial  review. 

Effective  date. —  Applies  to  items  and  services  furnished  on  or 
after  January  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  provision  with 
amendments  regarding  the  scope  of  judicial  review  and  the  form  of 
relief  that  a  court  may  order. 

Coverage  determinations  of  national  applicability  could  not  be 
overturned  solely  on  the  grounds  that  they  were  not  issued  in  ac- 
cordance with  the  notice  and  comment  procedures  in  the  Adminis- 
trative Procedure  Act,  as  amended.  The  process  used  by  the  Secre- 
tary in  making  such  determinations,  including  the  role  of  the  Na- 
tional Center  for  Health  Services  Research  and  Health  Care  Tech- 
nology Assessment,  is  designed  to  assure  consultation  with  the  sci- 
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entific  and  medical  community  and  the  general  public.  If  that  proc- 
ess is  adhered  to,  the  further  procedure  of  publishing  proposed  and 
final  regulations  in  the  Federal  Register  does  not  seem  essential. 

The  court  could,  however,  review  coverage  determinations  to  de- 
termine whether  the  Secretary  arrived  at  the  result  in  a  arbitrary 
manner  or  without  an  adequate  basis.  If  the  court  invalidated  a 
coverage  determination  on  this  basis,  it  would  not  substitute  a  re- 
vised coverage  determination  but,  instead,  would  provide  the  Secre- 
tary a  reasonable  opportunity  to  supplement  the  record  and  sub- 
stantiate or  revise  the  coverage  determination.  If  the  court,  on 
review  of  the  supplemented  record,  concluded  that  the  Secretary 
had  still  failed  to  substantiate  the  determination,  the  court  could 
then  enter  an  appropriate  order. 

The  amendment  also  limits  the  judiciary  in  reviewing  payment 
methodologies  established  by  the  Secretary.  Methodologies  estab- 
lished by  regulation  or  policy  instruction  could  not  be  declared  in- 
valid if  the  regulation  was  promulgated  or  the  instruction  issued 
prior  to  January  1,  1981.  Policies  would  otherwise  be  reviewable. 

32.  Alzheimer's  disease  demonstration  projects  (section  4533  of 

house  bill) 

Present  law 

Medicare  beneficiaries  with  Alzheimer's  disease  or  related  disor- 
ders are  covered  for  acute  medical  care  services  they  might  need. 
However,  many  of  the  home  and  community-based  services  which 
these  persons  require  in  order  to  remain  in  their  homes  are  not 
covered  by  Medicare. 

House  bill 

Requires  the  Secretary  of  HHS  to  conduct  at  least  5  demonstra- 
tion projects  to  determine  the  effectiveness,  cost,  and  impact  of  pro- 
viding comprehensive  services  to  Medicare  beneficiaries  who  are 
victims  of  Alzheimer's  disease  or  related  disorders.  Services  provid- 
ed under  the  demonstration  projects  must  be  designed  to  meet  the 
specific  needs  of  Alzhemier's  disease  patients  and  may  include  case 
management,  home  and  community-based  services,  mental  health 
services,  outpatient  drug  therapy,  respite  care  and  other  supportive 
services  and  counseling  for  family,  adult  day  care  services  and 
other  inhome  services.  Each  demonstration  project  would  be  con- 
ducted over  a  period  of  3  years  and  at  sites  chosen  so  as  to  be  geo- 
graphically diverse  and  located  in  States  with  a  high  proportion  of 
Medicare  beneficiaries  and  in  areas  readily  accessible  to  a  signifi- 
cant number  of  Medicare  beneficiaries. 

Requires  that  projects  provide  each  Medicare  beneficiary  with  a 
comprehensive  medical  and  mental  status  evaluation  upon  enter- 
ing the  project  and  at  discharge.  Also  requires  that  projects  be  con- 
ducted by  entities  which  either  directly  or  by  contract  are  able  to 
provide  these  evaluations  and  additional  services  covered.  Projects 
also  would  be  required  to  involve  community  outreach  efforts  at 
each  site  to  enroll  the  maximum  number  of  Medicare  beneficiaries 
in  each  project. 
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Requires  the  Secretary  to  waive  compliance  with  Medicare  re- 
quirements to  the  extent  and  for  the  period  he  finds  necessary  for 
the  projects. 

Requires  the  Secretary  to  provide  for  an  evaluation  of  the 
projects  and  to  submit  to  Congress  two  reports:  a  preliminary 
report  during  the  third  year  of  the  projects  and  a  final  report  upon 
completion  that  includes  recommendations  for  appropriate  legisla- 
tive changes. 

Specifies  that  expenditures  not  exceed  $40  million  for  the 
projects  and  $2  million  for  the  evaluation  and  be  made  from  the 
Federal  Supplementary  Medical  Insurance  Trust  Fund. 

Effective  date. — Enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision  with  an 
amendment  permitting  the  Secretary  to  conduct  additional  demon- 
stration projects,  up  to  a  total  of  10,  within  the  appropriation  of 
$40  million  over  3  years.  The  Secretary  could  undertake  the  addi- 
tional projects  by  reducing  the  number  of  beneficiaries  participat- 
ing in  these  demonstrations  from  500  to  approximately  250. 

The  conferees  intend  the  services  covered  under  this  demonstra- 
tion to  supplement  current  Medicare  acute  care  benefits.  These  ad- 
ditional benefits  are  not  to  replace,  reduce,  restrict,  or  otherwise 
substitute  for  existing  benefits  provided  through  Medicare  which 
the  beneficiaries  might  need.  These  demonstration  projects  are  to 
be  funded  from  the  Medicare  Part  B  trust  fund,  without  being 
charged  against  the  monies  appropriated  for  the  research  activities 
of  the  Health  Care  Financing  Administration. 

In  addition,  the  conference  agreement  includes  a  modification  to 
the  preventive  health  services  demonstration  program  as  added  by 
COBRA.  The  agreement  would  clarify  that  the  $4  million  funding 
limitation  specified  in  COBRA  applies  only  to  the  administrative 
cost  of  designing  and  conducting  the  demonstration  and  the  accom- 
panying evaluation.  The  funding  limitation  would  be  increased  by 
$1.9  million. 

The  provision  would  also  specify  that  at  least  one  of  the  five  sites 
chosen  for  the  demonstration  must  serve  a  rural  area. 

33.  AMBULATORY  SURGERY  (SECTION  624  OF  SENATE  AMENDMENT) 

Present  law 

Payment  for  facility  services. — Medicare  may  pay  for  ambulatory 
surgical  procedures  performed  in  three  different  settings: 

Ambulatory  surgical  center  (ASC). — The  Omnibus  Reconcilia- 
tion Act  of  1980  (P.L.  96-499)  authorized  payments  for  facility 
services  furnished  in  connection  with  ambulatory  surgical  pro- 
cedures specified  by  the  Secretary.  Payments  to  ASCs  are 
made  on  the  basis  of  prospectively  set  rates  known  as  the 
''standard  overhead  amount."  On  August  5,  1982,  HHS  issued 
final  regulations  and  an  accompanying  notice  identifying  four 
groups  of  surgical  procedures  and  the  payment  amount  for 
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each  group.  The  payment  amounts  and  the  list  of  procedures 
has  not  been  updated.  The  rates  do  not  include  payments  for 
physicians'  services,  prosthetic  devices,  or  laboratory  services. 
No  beneficiary  cost-sharing  is  required. 

Hospital  outpatient  department. — Medicare  payments  for  am- 
bulatory surgery  performed  in  a  hospital  outpatient  depart- 
ment are  made  on  the  basis  of  reasonable  costs.  The  standard 
Part  B  beneficiary  cost-sharing  is  required. 

Physician's  office. — P.L.  96-499  also  authorized  payments  to 
be  made  to  physicians  for  the  use  of  their  office  facilities  when 
covered  ambulatory  surgical  procedures  were  performed  there. 
However,  the  legislation  has  not  been  implemented  because 
adequate  utilization  and  quality  control  peer  review,  which  is 
required  by  law,  is  not  available  for  office-based  surgery. 
Payment  for  physicians'  services. — When  surgery  is  performed  in 
any  of  these  three  settings.  Medicare  reimburses  100  percent  of  the 
physician's  reasonable  charge,  provided  the  physician  agrees  to 
accept  assignment. 

House  bill 

No  provision. 

Senate  amendment 

(a)  Payment  rates. — Provides  that  payments  to  hospital  outpa- 
tient departments  for  procedures  approved  for  ASCs,  would  be  the 
lesser  of  the  outpatient  department's  cost  or  the  payment  rate  for 
the  same  surgical  procedure  in  an  ASC  in  the  same  geographic 
area. 

When  the  payment  rate  is  based  on  the  ASC  payment  rate,  the 
outpatient  department  would  receive  additional  payments  for  the 
cost  of  the  services  of  certified  nurse  anesthetists  (for  cost  reporting 
periods  beginning  before  October  1,  1987)  and  for  the  direct  costs  of 
medical  education. 

The  Secretary  is  required  to  review  and  update  the  ASC  payment 
rates  not  later  than  July  1,  1987,  and  annually  thereafter,  and  to 
review  and  update  the  list  of  approved  procedures  not  less  than  an- 
nually. 

(b)  Facility  services  definition. — Specifies  that  ''facility  services" 
for  which  payment  is  made  includes  all  ''medical  and  other  health 
services"  furnished  in  connection  with  the  procedure  except  the 
services  of  physicians. 

(c)  PRO  review. — Requires  Peer  Review  Organization  contracts  to 
provide  for  review  of  all  ambulatory  surgical  procedures  (or,  at  the 
Secretary's  discretion,  a  sample  of  selected  procedures)  performed 
in  ASCs  and  hospital  outpatient  departments. 

(d)  Coinsurance  and  deductible  to  apply  without  regard  to  setting 
of  ambulatory  surgery. — Repeals  current  law  provisions  waiving  co- 
insurance and  deductible  requirements  for  ASC  services. 

(e)  Development  of  prospective  payment  methodology  for  outpa- 
tient hospital  services. — Requires  the  Secretary  to  develop  group- 
ings of  pre-  and  postoperative  services  that  are  related  to  surgical 
services  performed  in  a  hospital  outpatient  department  and  then 
develop  a  model  prospective  reimbursement  system  that  may  be 
used  for  reimbursing  hospitals  under  part  B.  The  Secretary  is  re- 
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quired  to  report  to  Congress  on  the  groupings  and  the  model  reim- 
bursement system  not  later  than  January  1,  1991. 

(f)  Study  of  educational  activities. — Requires  the  Secretary  to 
conduct  a  study  on  educational  activities  in  hospital  outpatient  de- 
partments. The  Secretary  shall  report  the  results  to  Congress  not 
later  than  2  years  after  enactment. 

Effective  date. — The  payment  provisions  in  (a)  apply  to  cost  re- 
porting periods  beginning  on  or  after  July  1,  1987.  (b)  and  (d)  apply 
to  services  furnished  after  June  30,  1987.  (c)  applies  to  contracts  en- 
tered into  or  renewed  after  January  1,  1987.  All  other  provisions 
are  effective  on  enactment. 

Conference  agreement 

(a)  Payment  rates. — The  conference  agreement  includes  the 
Senate  amendment  with  modification.  The  conferees  anticipate 
that  the  payment  mechanism  established  under  this  section  will  be 
a  transitional  step,  and  the  conference  agreement  requires  the  de- 
velopment and  implementation  of  a  fully  prospective  payment 
system  for  ambulatory  surgery  procedures  provided  in  hospital  out- 
patient departments  (OPDs)  by  October  1,  1989. 

Under  the  conference  agreement,  a  new  payment  methodology 
for  facility  services  provided  by  hospital  OPDs  in  connection  with 
ambulatory  surgery  would  be  established  effective  for  hospital  cost 
reporting  periods  beginning  on  or  after  October  1,  1987.  Payments 
would  be  based  on  a  comparison  between  the  amount  that  would  be 
paid  to  a  hospital  OPD  under  Section  1833(a)(2XB)  and  a  blended 
amount  based  on  the  amount  that  would  be  paid  to  an  OPD  under 
Section  1833(a)(2)(B)  and  the  payment  that  would  be  made  to  a  free- 
standing ambulatory  surgery  center  (ASC)  under  Section 
1833(i)(2)(A)  (as  amended  by  paragraph  d).  Under  Section 
1833(a)(2)(B),  services  provided  by  an  OPD  are  paid  at  the  lesser  of 
the  reasonable  cost  for  the  service  or  the  hospital's  customary 
charge  for  the  service,  less  20%  of  the  hospital's  reasonable  charge, 
as  provided  under  Section  1866(a)(2)(ii),  not  to  exceed  80%  of  rea- 
sonable cost.  Under  Section  1833(i)(2)(A),  ASCs  are  paid  80%  of  a 
''standard  overhead  amount"  which  is  intended  to  reflect  costs  in- 
curred by  ASCs. 

During  a  cost  reporting  period,  aggregate  payment  to  a  hospital 
outpatient  department  (OPD)  for  facility  services  for  ambulatory 
surgery  procedures  would  be  the  lesser  of:  (i)  the  aggregate  amount 
that  would  be  paid  to  an  OPD  under  Section  1833(a)(2)(B)  of  the 
Social  Security  Act  of  (ii)  an  aggregate  amount  based  on  a  blend  of 
the  OPD  payment  under  Section  1833(a)(2)(B)  and  the  ASC  pay- 
ment under  Section  1933(i)(2)(A).  For  cost  reporting  years  beginning 
during  FY  1988,  the  blend  is  75%  OPD  payment  and  25%  ASC 
rate.  For  cost  reporting  years  beginning  during  FY  1989  (and  in 
subsequent  years),  the  blend  is  50%  OPD  payment  and  50%  ASC 
rate. 

Medical  and  other  health  services,  other  than  facility  services, 
which  are  provided  by  a  hospital  OPD  in  connection  with  an  ambu- 
latory surgery  procedure  which  are  otherwise  covered  under  medi- 
care would  continue  to  be  reimbursed  on  the  basis  of  Section 
1833(a)(2)(B).  While  the  Secretary  will  have  flexibility  in  defining 
the  term  ''facility  services"  for  purposes  of  this  provision,  it  is  an- 
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ticipated  that  the  term  will  be  defined  in  a  manner  that  is  compa- 
rable to  the  definition  of  the  term  ''ASC  facility  service"  that  ap- 
pears at  42  CFR  416.61. 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment concerning  nurse  anesthetist  and  direct  medical  education 
costs  because,  under  the  conference  agreement,  these  provisions 
are  not  needed  to  ensure  payment  of  these  costs.  The  services  of  a 
nurse  anesthetist  are  not  included  in  the  current  definition  of 
''ASC  facility  services,"  and  it  is  anticipated  that  such  services 
would  not  be  included  within  the  term  "facility  services"  for  pur- 
poses of  paying  hospital  OPDs.  Accordingly,  no  "pass-through"  is 
required  for  the  costs  of  hospital-employed  nurse  anesthetists,  and 
these  costs  will  continue  to  be  reimbursed  on  a  reasonable  cost 
basis.  In  addition,  no  "pass-through"  is  required  for  direct  medical 
education  costs  because  of  the  payment  methodology  established 
for  these  costs  under  Section  1886(h)  of  the  Social  Security  Act. 

(b)  Facility  service  definition. — The  conference  agreement  does 
not  include  the  Senate  amendment,  but  does  require  that  all  serv- 
ices (other  than  physician  services)  provided  by  an  OPD  be  billed 
through  the  hospital.  Separate  billing  for  such  items  or  services  by 
other  suppliers  would  be  prohibited  and  violations  would  be  subject 
to  civil  monetary  penalties. 

(c)  PRO  review. — The  conference  agreement  includes  the  Senate 
amendment  with  technical  clarifications  regarding  the  requirement 
that  PROs  review  some  or  all  of  the  ambulatory  surgery  services 
provided  by  hospital  OPDs  and  ASCs.  Under  the  agreement,  the 
Secretary  would  have  discretion  to  review  a  sample  of  such  proce- 
dures. 

(dj  Coinsurance  and  deductible  to  apply  without  regard  to  setting 
of  ambulatory  surgery.— The  conference  agreement  includes  the 
Senate  amendment. 

(e)  Development  of  prospective  payment  methodology  for  outpa- 
tient hospital  services. — The  conference  agreement  includes  the 
Senate  amendment  with  the  following  modifications.  The  Secretary 
would  be  required  to  submit  an  interim  report  to  Congress  by  April 
1,  1988  concerning  development  of  a  fully  prospective  payment 
system  for  ambulatory  surgery.  The  following  issues  are  to  be  ad- 
dressed in  the  interim  report:  (i)  whether  payment  for  hospitals 
should  be  based  on  hospital  costs  in  providing  ambulatory  services, 
or  the  ASC  payment  rate,  or  a  blend  of  the  two;  and  (ii)  recommen- 
dations for  developing  and  implementing  an  all-inclusive  payment 
for  ambulatory  surgery  encompassing  payment  for  facility  services 
and  all  medical  and  other  health  services  commonly  furnished  in 
connection  with  an  ambulatory  surgical  procedure  other  than  the 
physicians'  service.  The  Secretary  would  be  required  to  submit  a 
final  report  to  Congress  no  later  than  April  1,  1989  with  recom- 
mendations concerning  implementation  of  a  fully  prospective  pay- 
ment mechanism  for  ambulatory  surgery  services  by  October  1, 
1989.  The  Secretary  would  also  be  required  to  develop  a  model 
system  for  prospective  payment  of  OPD  services  other  than  ambu- 
latory surgical  procedures  and  submit  a  report  to  Congress  con- 
cerning the  model  system  by  January  1,  1991. 

(f)  Study  of  educational  activities. — The  conference  agreement 
does  not  include  the  Senate  amendment. 
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III.  Utilization  and  Quality  Control  Peer  Review 
Organization  (PRO)  Provisions 

1.  PEER  REVIEW  ORGANIZATIONS  (SECTION  10241  OF  HOUSE  BILL; 
SECTIONS  631,  632,  AND  633  OF  SENATE  AMENDMENT) 

Present  law 

(a)  PRO  Review  of  Hospital  Denial  Notices. — By  regulation,  hos- 
pitals are  authorized  to  make  determinations  that  further  inpa- 
tient care  is  no  longer  medically  necessary.  If  the  attending  physi- 
cian concurs  with  this  determination,  the  hospital  may  serve  the 
beneficiary  with  a  discharge  notice  and  may  begin  to  charge  for 
continued  stay  beginning  with  the  third  day  after  serving  the 
notice.  The  beneficiary  may  appeal  the  discharge  notice  to  a  peer 
review  organization  (PRO).  If  the  PRO  reverses  the  hospital's  deter- 
mination, the  hospital  may  not  bill  for  continued  inpatient  stay. 
The  PRO  is  required  to  decide  the  appeal  within  3  working  days 
after  receipt  of  the  appeal.  Under  current  policy,  a  beneficiary  may 
incur  financial  liability  for  several  days  of  continued  stay  before  re- 
ceiving notice  of  the  PROs  decision  in  the  event  of  an  adverse  deci- 
sion. 

(h)  PRO  Review  of  Inpatient  Hospital  Services  and  Early  Read- 
mission  Cases. — PROs  review  the  necessity  and  quality  of  hospital 
services  provided  to  beneficiaries. 

(i)  To  initiate  the  review  process,  a  PRO  must  receive  data 
concerning  the  number  and  type  of  hospital  discharges  from 
hospitals  in  the  PROs  services  area.  This  information  is  provid- 
ed to  PROs  by  Medicare  fiscal  intermediaries.  There  is  no  stat- 
utory provision  regarding  timely  provision  of  data  to  PROs. 

(ii)  Under  PRO  contracts  for  1986-88,  PROs  will  be  required 
to  review  all  readmissions  to  a  hospital  where  the  readmission 
occurs  within  15  days  after  initial  discharge. 

(c)  Requiring  PRO  Review  of  Quality  of  Care. — PROs  are  required 
to  review  a  sample  of  the  professional  activities  of  health  care  prac- 
titioners and  providers  for  purposes  of  determining  whether  the 
services  provided  were  medically  necessary  and  meet  professionally 
recognized  standards  of  care.  COBRA  required  PROs  to  review 
services  provided  by  health  maintenance  organizations  (HMOs)  and 
competitive  medical  plans  (CMPs)  effective  January  1,  1987.  A  re- 
quired level  of  effort  for  PRO  review  of  HMO  and  CMP  services  is 
not  specified. 

(d)  Requiring  consumer  representation  on  PRO  boards. — No  Provi- 
sion. 

(e)  Improve  peer  review  responsiveness  to  beneficiary  complaints. — 
No  provision. 

(f)  Sharing  of  information  by  PROs. — PRO  confidential  informa- 
tion is  subject  to  protection. 

(g)  Funding  of  PRO  activities.— The  costs  of  PRO  review  are 
funded  by  transfer  of  funds  from  the  Federal  Hospital  Insurance 
Trust  Fund.  Under  current  law,  the  aggregate  amount  to  be  paid  to 
all  PROs  during  a  year  must  be  no  less  than  the  aggregate  amount 
expended  during  FY  1986  on  PRO  reviews  adjusted  for  inflation. 


357 


House  bill 

(a)  PRO  review  of  hospital  denial  notices. — 

(i)  Provides  that  if  a  hospital  determines  and  the  physician 
agrees  that  the  patient  no  longer  requires  inpatient  care,  the 
hospital  may  provide  that  patient  with  a  coverage  denial 
notice. 

(ii)  Provides  that  if  a  hospital  has  determined  but  the  physi- 
cian does  not  agree  that  the  patient  no  longer  requires  inpa- 
tient care,  the  hospital  may  request  the  PRO  to  review  the  va- 
lidity of  the  hospital's  determination. 

(iii)  Provides  that  if  a  patient  has  received  a  denial  notice 
and  requests  the  PRO  to  review  the  determination,  the  PRO 
shall  conduct  a  review  of  the  validity  of  the  hospital's  determi- 
nation and  shall  provide  notice  to  the  patient,  hospital,  and  at- 
tending physician.  Such  review  is  to  be  provided  regardless  of 
whether  or  not  the  hospital  will  charge  for  continued  care  or 
whether  or  not  the  patient  will  be  liable  for  payment  for  con- 
tinued care. 

(iv)  Provides  that  if  the  patient  requests  a  review  while  still 
an  inpatient  and  not  later  than  noon  of  the  first  working  day 
after  receipt  of  the  hospital  denial  notice,  the  hospital  must 
provide  the  PRO  with  the  records  required  to  review  the  de- 
termination by  the  close  of  business  of  such  day,  and  the  PRO 
must  provide  notice  by  not  later  than  one  full  working  day 
after  it  has  received  the  request  and  the  records. 

(v)  Provides  that  if  the  patient  has  made  a  timely  request, 
and  the  patient  did  not  know  and  could  not  reasonably  have 
been  expected  to  know  that  continued  inpatient  stay  was  not 
necessary,  the  hospital  may  not  charge  the  patient  before  noon 
of  the  day  after  receipt  of  the  PRO's  decision. 

(vi)  Requires  PRO's  in  conducting  reviews  to  solicit  the  views 
of  the  patient. 

(h)  PRO  review  of  inpatient  hospital  services  and  early  readmis- 
sion  cases. — 

(i)  Requires  the  Secretary  to  provide  that  PROs  receive  each 
month  either  from  hospitals  or  through  fiscal  intermediaries, 
data  necessary  to  initiate  the  review  process  on  a  timely  basis. 

(ii)  Requires  PROs  to  perform  early  readmission  reviews  to 
determine  if  the  previous  inpatient  hospital  services  and  post- 
hospital  services  met  professionally  recognized  standards  of 
health  care.  The  reviews  may  be  done  on  a  sample  basis  if  the 
PRO  and  Secretary  determine  it  to  be  appropriate.  Any  early 
readmission  case  is  defined  as  one  where  a  readmission  occurs 
within  31  days  of  discharge. 

(c)  Requiring  PRO  review  of  quality  of  care. — 

(i)  Requires  each  PRO  to  provide  that  a  reasonable  propor- 
tion of  its  activities  are  involved  with  reviewing  the  quality  of 
services  and  that  a  reasonable  allocation  of  such  activities  is 
made  the  different  cases  and  settings  (including  inpatient  hos- 
pital care,  post-acute  care  settings,  ambulatory  settings,  health 
maintenance  organizations,  and  competitive  medical  plans).  In 
establishing  the  allocation,  the  PRO  shall  consider:  (1)  whether 
there  is  reason  to  believe  that  there  is  need  for  review  of  par- 
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ticular  cases  or  settings  because  of  previous  problems;  (2)  the 
cost  and  potential  yield  from  reviews;  and  (3)  the  availability 
and  adequacy  of  alternative  quality  review  and  assurance 
mechanisms. 

(ii)  Requires  each  PRO  contract  to  provide  for  review  of  inpa- 
tient and  outpatient  services  provided  by  HMOs  and  CMPs  to 
determine  whether  the  quality  of  services  meets  professionally 
recognized  standards  of  health  care,  including  whether  appro- 
priate health  services  have  not  been  provided  or  have  been 
provided  in  inappropriate  settings.  The  level  of  effort  expended 
by  PROs  under  the  requirement  shall  be  equivalent  on  a  per 
beneficiary  basis,  to  that  expended  on  utilization  and  quality 
reviews  with  respect  to  Medicare  beneficiaries  not  enrolled  in 
an  HMO  or  CMP. 

(iii)  Requires  the  Secretary,  in  consultation  with  appropriate 
experts,  to  identify  methods  that  would  be  available  to  assist 
PROs  in  identifying  those  cases  which  are  more  likely  than 
others  to  be  associated  with  substandard  quality. 

(d)  Requiring  consumer  representation  on  PRO  boards. — Requires 
at  least  one  consumer  representative  on  PRO  boards. 

(e)  Improve  peer  review  responsiveness  to  beneficiary  complaints. — 

(i)  Requires  PRO's  to  conduct  appropriate  reviews  of  all  writ- 
ten complaints  by  beneficiaries  about  the  quality  of  services 
not  meeting  professionally  recognized  standards.  The  PRO  is 

'     required  to  inforr^  the  beneficiary  of  its  conclusions  and  final 
disposition. 

(ii)  Before  the  PRO  concludes  that  the  quality  of  care  is  sub- 
standard, it  must  provide  the  practitioner  or  person  concerned 
with  reasonable  notice  and  opportunity  for  discussion. 

(f)  Sharing  of  in  formation  by  PROs. — 

(i)  Provides  that  confidential  information,  relating  to  a  spe- 
cific case  or  posr^ble  pattern  of  substandard  care,  obtained  by 
PROs  could  be  shared,  upon  request,  with  a  State  licensing  or 
certification  agency  or  with  a  national  accreditation  body,  but 
only  to  the  extent  that  such  informiation  is  required  by  such 
agency  or  body  to  carry  out  official  functions. 

(ii)  Provides  that  confidential  information  obtained  by  PROs 
could  be  shared  with  State  ombudsmen  and  State  protection 
and  advocacy  officials,  but  only  to  the  extent  that  such  infor- 
mation is  related  to  the  quality  of  services  furnished  and  only 
if  the  PRO  deterrriines  that  the  information  may  reflect  a  fail- 
ure in  a  substantial  number  of  cases  or  a  gross  and  flagrant 
failure  in  one  or  more  instances  to  provide  services  of  a  quality 
which  meets  professionally  recognized  standards  of  health 
care.  Further  the  information  must  be  needed  in  connection 
with  official  duties. 

(g)  Funding  of  additional  PRO  activities. — Requires  hospitals, 
skilled  nursing  facilities  and  home  health  agencies  to  maintain  an 
agreement  with  the  appropriate  PRO  with  respect  to  review  of 
services  provided  by  hospitals,  skilled  nursing  facilities  or  home 
health  agencies  (other  than  inpatient  hospital  services)  and  with 
respect  to  review  of  beneficiary  complaints  regarding  quality.  The 
activities  are  to  be  considered  a  cost  of  providing  services  and  are 
to  be  paid  directly  by  the  Secretary  to  the  PRO.  Payments  are  to 
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be  transferred  in  appropriate  amounts  from  the  part  A  and  part  B 
trust  funds  and  shall  not  be  less  in  the  aggregate  than  the  amount 
determined  by  the  Secretary  to  be  sufficient  to  cover  the  costs  of 
specified  review  activities.  Similar  provisions  apply  with  respect  to 
HMOs  and  CMPs. 

Effective  date. — (a)  Applies  to  denial  notices  furnished  by  hospi- 
tals to  individuals  on  or  after  the  first  day  of  the  first  month  that 
begins  more  than  30  days  after  enactment  except  that  (a)(v)  effec- 
tive on  enactment.  (b)(i)  Requires  the  Secretary  to  implement 
amendment  not  later  than  6  months  after  the  date  of  enactment. 
(bXii)  Applies  to  contracts  entered  into  or  renewed  on  or  after  Jan- 
uary 1,  1987.  (c)(i)  and  (c)(ii)  apply  to  contracts  as  of  January  1, 
1987  except  that  provision  requiring  equivalent  PRO  effort  for 
HMOs  and  CMPs  applies  to  review  activities  conducted  on  or  after 
January  1,  1988.  (c)(iii)  Effective  on  enactment,  (d)  Applies  to  con- 
tracts entered  into  or  renewed  on  or  after  January  1,  1987.  (e)  Ap- 
plies to  complaints  received  on  or  after  the  first  day  of  the  first 
month  that  begins  more  than  9  months  after  the  date  of  enact- 
ment, (f)  Applies  to  requests  for  data  and  information  made  on  and 
after  the  end  of  the  sixth  month  period  beginning  on  the  date  of 
enactment,  (g)  Amendments  apply  to  provider  agreements  as  of  Oc- 
tober 1,  1987  and  risk-sharing  contracts  with  HMOs  and  CMPs  as 
of  January  1,  1987. 

Senate  amendment 

(a)  PRO  review  of  hospital  denial  notices. — 

(i)  Identical  provision. 

(ii)  Identical  provision. 

(iii)  Similar  provision.  Specifies  that  the  provision  applies  to 
requests  made  by  a  person  who  is  still  an  inpatient.  The  PRO 
notice  must  be  given  to  the  patient  within  two  calendar  days 
after  receipt  of  request.  No  PRO  notice  to  hospital  or  attending 
physician  is  required. 

(iv)  No  provision. 

(v)  Provides  that  if  an  inpatient  makes  a  request  for  PRO 
review  within  1  day  after  the  date  he  or  she  receives  the  denial 
notice,  the  hospital  may  not  charge  the  patient  for  services  fur- 
nished before  the  fourth  day  after  receipt  of  the  denial  notice. 

(vi)  Identical  provision. 

(h)  PRO  review  of  inpatient  hospital  services  and  early  readmis- 
sion  cases. — 

(i)  Requires  the  Secretary  to  provide  that  fiscal  interm^ediar- 
ies  are  to  furnish  the  necessary  data.  If  the  Secretary  deter- 
mines that  a  fiscal  intermediary  is  unable  to  furnish  the  infor- 
mation on  a  timely  basis,  he  may  require  the  hospital  to  do  so. 

(ii)  Identical  provision. 

(cj  Requiring  PRO  review  of  quality  of  care. — 

(i)  Similar  provision  respecting  allocation  of  activities  except 
specifies  that  the  allocation  among  cases  and  settings  is  to  be 
based  on  instances  where  potential  problems  of  quality  have 
been  identified.  Does  not  include  provision  relating  to  items 
the  PRO  must  consider. 

(ii)  No  provision. 

(iii)  Identical  provision. 
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(d)  Requiring  consumer  representation  on  PRO  boards. — No  provi- 
sion. 

(e)  Improve  Peer  Review  Responsiveness   to   beneficiary  com- 
plaints.— 

(i)  Similar  provision.  Specifies  that  the  complaint  and  the 
name  of  the  complainant  shall  be  treated  as  confidential.  The 
PRO  is  required  to  inform  the  individual  that  the  organization 
has  received  the  complaint  and  will  take  appropriate  action. 

(ii)  No  provision. 

(f)  Sharing  of  information  by  PROs. — 

(i)  Similar  provision.  Specifies  information  is  related  to  a  spe- 
cific provider  or  practitioner.  Provides  that  information  can 
only  be  shared  to  the  extent:  (1)  it  relates  to  the  quality  of  care 
provided;  (2)  the  PRO  determines  it  may  reflect  a  failure  in  a 
substantial  number  of  cases  or  a  gross  and  flagrant  failure  in 
one  or  more  instances  to  provide  services  meeting  professional- 
ly recognized  standards  of  health  care;  and  (3)  it  is  needed  by 
the  body  in  carrying  out  official  duties. 

(ii)  No  provision. 

(g)  Funding  of  additional  PRO  activities.— No  provision. 
Effective  date. — (a)  Applies  to  denial  notices  furnished  by  hospitals 

to  individuals  on  and  after  the  first  day  of  the  first  month  that 
begins  more  than  30  days  after  enactment.  (b)(i)  Requires  the  Secre- 
tary to  implement  the  amendment  not  later  than  six  months  after 
enactment.  (b)(ii)  Applies  to  contracts  entered  into  or  renewed  after 
January  1,  1987.  (c)(i)  Applies  to  contracts  entered  into  or  renewed 
on  or  after  January  1,  1987.  (c)(iii)  Effective  on  enactment,  (e)  Ap- 
plies to  complaints  received  on  or  after  the  first  day  of  the  first 
month  that  begins  at  least  9  months  after  the  date  of  enactment,  (f)  - 
Applies  to  data  and  information  requests  made  on  and  after  the 
end  of  the  six-month  period  beginning  on  the  date  of  enactment. 

Conference  agreement 

(a)  PRO  review  of  hospital  denial  notices. — The  conference  agree- 
ment includes  the  House  provision. 

(b)  PRO  review  of  inpatient  hospital  services  and  early  readmis- 
sion  cases. — The  conference  agreement  includes  the  Senate  amend- 
ment with  a  modification  excluding  review  of  services  provided  by 
physicians  in  an  office  setting  from  the  scope  of  review  for  early 
readmission  cases  until  January  1,  1989. 

(c)  Requiring  PRO  review  of  quality  of  care. — The  conference 
agreement  includes  the  House  provision  with  the  following  amend- 
ments. The  requirement  that  PROs  allocate  a  reasonable  propor- 
tion of  their  review  activities  to  reviewing  different  cases  and  set- 
tings would  be  delayed  for  two  years  as  it  pertains  to  review  of 
services  provided  by  physicians  in  an  office  setting. 

The  requirement  of  PRO  review  of  HMOs  and  CMPs  is  amended 
by  delaying  the  deadline  for  initiation  of  PRO  review  of  HMOs  and 
CMPs  from  January  1,  1987  as  provided  in  the  House  bill  to  April  1 
of  that  year.  In  at  least  25  states  the  Secretary  must  contract  for 
review  of  HMO  and  CMP  services  with  the  organization  which  has 
a  contract  to  conduct  review  of  inpatient  and  outpatient  services 
pursuant  to  Section  1154  of  the  Social  Security  Act.  The  Secretary 
has  the  authority  under  the  provision  to  competitively  bid  the  con- 
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tract  for  quality  review  of  HOM  and  CMP  services  in  the  remain- 
ing twenty-five  states  on  a  state-by-state  basis.  No  more  than  50% 
of  the  total  number  of  medicare  beneficiaries  enrolled  in  HOMs  or 
CMPs,  as  of  the  date  of  the  competition,  can  be  included  in  the 
twenty-five  states  which  are  subject  to  competitive  bidding.  To 
qualify  for  the  competitively  bid  contracts,  quality  review  organiza- 
tions must  satisfy  the  requirements  of  Sections  1152  and  1153(bX3) 
of  the  Act. 

The  Secretary  would  be  required  to  provide  data  (and  associated 
data  processing  support)  to  at  least  12  PROs  to  enable  each  PRO  to 
review  and  analyze  small  area  variations  in  the  utilization  of  hospi- 
tal and  other  health  services  within  the  PROs  service  area.  The 
PROs  would  use  the  small  area  variation  information  in  establish- 
ing priorities  for  review  activities  and  in  conducting  educational 
progi'ams  for  community  physicians. 

(d)  Requiring  consumer  representation  on  PRO  boards. — The  con- 
ference agreement  includes  the  House  provision. 

(e)  Improve  peer  review  responsiveness  to  beneficiary  complaints. — 
The  conference  agreement  includes  the  Senate  amendment  with 
the  following  modifications.  If  the  PRO  makes  a  final  determina- 
tion with  respect  to  whether  the  services  w^hich  are  the  subject  of  a 
complaint  did  or  did  not  meet  professionally  recognized  standards 
of  care,  the  PRO  would  be  required  to  inform  the  beneficiary  in- 
volved (or  the  beneficiary's  representative)  of  any  final  action 
taken.  Before  the  PRO  concludes  that  the  services  involved  did  not 
meet  professionally  recognized  standards  of  care,  the  PRO  would  be 
required  to  provide  the  practitioner  (or  other  person  concerned) 
with  reasonable  notice  and  opportunity  for  discussion. 

(f)  Sharing  of  information  by  PROs. — The  conference  agreement 
includes  the  House  provision  with  respect  to  sharing  of  information 
with  State  licensing  and  certification  agencies  and  with  national 
accreditation  bodies.  The  agreement  does  not  include  the  House 
provision  with  respect  to  sharing  of  information  with  State  om- 
budsmen and  State  protection  and  advocacy  officials.  The  conferees 
emphasize  the  responsibility  of  PROs  to  protect  the  confidentiality 
of  patient  information. 

(g)  Funding  of  PRO  activities. — The  conference  agreement  in- 
cludes the  House  provision. 

VI.  Access  to  Health  Insurance  Coverage  Provisions 

1.  incentives  for  the  establishment  of  state  health  insurance 
pools  (section  10251  of  house  bill) 

Present  law 

States  are  not  required  to  establish  health  insurance  pools  for 
the  purpose  of  offering  health  insurance  to  people  that  are  other- 
wise unable  to  purchase  health  insurance.  However,  10  States  have 
enacted  laws  establishing  comprehensive  health  insurance  associa- 
tions. These  associations  are  independent  nonprofit  corporations 
governed  by  a  board  and  administered  by  an  insurance  carrier  se- 
lected by  the  board. 

The  10  States  base  employer  participation  in  such  pools  on 
whether  the  employer  maintains  a  health  insurance  plan,  rather 
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than  requiring  all  employers  to  participate  whether  or  not  they 
maintain  a  health  insurance  plan.  Accordingly,  only  health  insur- 
ance carriers  who  provide  health  insurance  plans  governed  by 
State  law  are  required  to  participate  in  such  pools.  Because  the 
Employment  Retirement  Income  Security  Act  (ERISA)  preempts 
State  law,  employer-based,  self-funded  health  plans  have  been  ex- 
empted from  any  State  mandate  to  participate  in  such  pools. 

The  existing  State  pools  are  financed  primarily  by  beneficiary 
premiums.  To  the  extent  that  the  premium  revenues  are  insuffi- 
cient, the  losses  of  the  pool  are  shared  among  the  health  insurance 
carriers  underwriting  health  insurance  in  the  State.  However, 
ERISA  preempts  State  laws  relating  to  employee  benefit  plans, 
except  for  laws  relating  to  the  regulation  of  insurance.  Self-funded 
employer-based  plans  have  been  found  to  be  exempt  from  State 
laws  under  the  ERISA  preemption.  Accordingly,  the  self-funded 
plans  do  not  share  in  the  losses  of  the  existing  pools. 

House  bill 

(a)  General  rule. — Amends  Chapter  41  of  the  Internal  Revenue 
Code  of  1954  to  provide  for  a  tax  on  the  wages  paid  by  large  em- 
ployers that  are  not  members  of  qualified  State  health  insurance 
pools  and  that  employ  individuals  to  perform  services  in  a  State 
that  has  established  such  a  pool.  The  tax  is  equal  to  5  percent  of 
the  wages  paid  by  the  employer  during  the  taxable  year  for  serv- 
ices performed  in  the  State  by  the  employees. 

(h)  Large  employer  defined. — A  large  employer  is  defined  as  an 
employer  who,  on  each  of  some  20  days  (each  day  being  in  different 
calendar  weeks),  employed  20  or  more  individuals  for  some  portion 
of  the  day.  The  term  does  not  include  the  United  States,  any  State 
or  political  subdivision,  any  possession  of  the  United  States,  or  any 
agency  or  instrumentality  of  any  of  the  foregoing  (including  the 
Postal  Service  and  Postal  Rate  Commission),  except  that  the  term 
shall  include  any  nonappropriated  fund  instrumentality  of  the 
United  States. 

(c)  Exception  for  certain  churches  and  associated  organizations. — 
Exempts  church  organizations  from  participation  in  the  State 
health  insurance  pools  which  fund  procedures  that  are  contrary  to 
their  religious  tenets. 

(d)  Qualified  health  insurance  pool  defined. — A  qualified  health 
insurance  pool  is  defined  as  any  organization  which:  (1)  is  a  non- 
profit organization  established  pursuant  to  and  regulated  by  State 
law;  (2)  permits  any  large  employer  doing  business  in  the  State  to 
be  a  participating  member;  and  (3)  makes  available  (without  regard 
to  health  status)  to  all  residents  of  the  State  not  entitled  to  Medi- 
care, levels  of  health  insurance  typical  of  large  employer  group  cov- 
erage. Any  such  level  of  insurance  must  limit  the  annual  out-of- 
pocket  expenses  to  specified  limits  and  may  not  establish  lifetime 
benefit  limits  for  any  individual  less  than  $500,000.  The  coverage 
may  provide  for  a  choice  of  deductibles  but  not  to  exceed  $1,000  per 
covered  individual.  The  plan  may  exclude  coverage  for  preexisting 
conditions  for  a  period  not  to  exceed  6  months.  The  coverage  must 
include  the  purchase  and  repair  of  durable  medical  equipment. 

A  qualified  pool  may  charge  a  premium  rate  expected  to  be  self- 
supporting,  but  such  premium  rate  may  not  exceed  150  percent  of 
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average  premium  rates  for  individual  standard  risks  in  the  State 
for  comparable  coverage. 

State  health  insurance  pools  may  deny  coverage  for  some  or  all 
services  or  other  costs  relating  to  abortions. 

The  organization  shall  assess  losses  of  the  pool  equitably  among 
all  participating  members. 

The  term  "State"  includes  the  District  of  Columbia  and  the  Com- 
monwealth of  Puerto  Rico. 

(e)  Establishment  of  qualified  State  health  insurance  pools. — Con- 
gress intends  that  each  State  shall  establish  a  qualified  health  in- 
surance pool  by  not  later  than  January  1,  1988,  or,  if  later,  the  end 
of  the  first  regular  State  legislative  session  that  begins  after  the 
enactment  of  this  Act. 

Effective  date. — Applies  to  taxable  years  beginning  on  or  after 
January  1,  1988. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

2.  COBRA  TECHNICAL  AMENDMENTS  RELATING  TO  CONTINUATION  OF 
EMPLOYER-BASED  HEALTH  INSURANCE  COVERAGE  (SECTION  10252  OF 
HOUSE  BILL) 

Present  law 

COBRA  amended  the  Internal  Revenue  code  to  prohibit  deduc- 
tions for  employer  contributions  to  group  health  plans  maintained 
by  private  employers  that  do  not  provide  continuation  coverage  to 
certain  specified  employees  and  their  spouses  and  dependents  who 
would  otherwise  lose  their  group  health  insurance  coverage  as  a 
result  of  specified  qualifying  events.  Qualifying  events  include: 
death  of  the  covered  employee;  termination  or  reduction  of  hours  of 
the  covered  employee's  employment;  divorce  or  legal  separation  of 
the  covered  employee  from  the  employee's  spouse;  the  covered  em- 
ployee becoming  entitled  to  Medicare;  or  a  dependent  child  ceasing 
to  be  a  dependent  child  under  the  plan. 

COBRA  also  made  comparable  amendments  to  the  Employment 
Retirement  Income  Security  Act  and  the  Public  Health  Service 
Act. 

(a)  Modification  of  coverage.— AW  qualified  beneficiaries  who 
would  otherwise  lose  coverage  as  a  result  of  a  qualifying  event  are 
entitled  to  elect  continuation  coverage.  The  continuation  coverage 
must  be  identical  to  the  coverage  provided  under  the  plan  to  simi- 
larly situated  beneficiaries  for  whom  a  qualifying  event  has  not 
occurred. 

(h)  Maximum  period  of  continuation  coverage. — The  continuation 
coverage  period  must  extend  from  the  period  beginning  on  the  date 
of  the  qualifying  event  and  end  not  earlier  than  18  months  after 
loss  of  coverage  due  to  termination  or  reduction  in  working  hours 
and  36  months  in  the  case  of  other  qualifying  events. 
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(c)  Grace  period  for  payment  of  premiums. — The  plan  may  require 
payment  of  a  premium.  No  coverage  need  be  provided  under  the 
plan  if  the  beneficiary  fails  to  make  timely  premium  payments. 

(d)  Election  by  beneficiaries. — Each  qualified  beneficiary  may 
elect  continuation  coverage.  If  the  qualifying  beneficiary  is  the  cov- 
ered employee  (in  the  case  of  separation  from  service  or  a  reduc- 
tion of  hours)  or  the  spouse  of  the  covered  employee,  the  election  is 
deemed  to  include  election  on  behalf  of  any  other  qualified  benefi- 
ciary who  would  otherwise  lose  coverage. 

(e)  Notice  requirement. — The  employer  of  any  employee  covered 
under  a  group  health  plan  must  notify  the  plan  administrator 
within  30  days  of  the  qualifying  event  in  the  case  of  the  death  of 
the  employee,  separation  from  service  or  reduction  of  hours  of  the 
employee,  or  the  commencement  of  entitlement  to  Medicare  bene- 
fits. In  the  case  of  other  qualifying  events,  the  covered  employee  or 
qualified  beneficiary  is  responsible  for  notifying  the  plan  adminis- 
trator that  a  qualifying  event  has  occurred.  However,  no  time  limit 
is  specified  in  such  events. 

House  bill 

(a)  Modification  of  coverage. — Amends  the  Internal  Revenue 
Code  to  provide  that  if  coverage  is  modified  under  the  plan  for 
similarly  situated  beneficiaries,  such  coverage  shall  be  modified  for 
all  qualified  beneficiaries. 

(b)  Maximum  period  of  continuation  coverage. — Amends  the  In- 
ternal Revenue  Code  to  provide  that  in  the  case  of  a  qualified  bene- 
ficiary with  respect  to  whom  more  than  one  qualifying  event  has 
occurred,  the  maximum  period  of  coverage  may  be  extended,  but  in 
no  event  may  the  coverage  exceed  a  36  month  period  (other  than 
the  period  applicable  to  bankruptcies  as  described  in  section  10253 
of  the  House  bill;  see  item  XX). 

(c)  Grace  period  for  payment  of  premiums. — Amends  the  Internal 
Revenue  Code  to  provide  that  the  grace  period  for  making  timely 
payments  is  the  longer  of  30  days,  the  period  the  plan  allows  em- 
ployees, or  the  period  the  insurance  company  allows  the  plan  or 
employer,  whichever  the  case  may  be. 

(d)  Election  by  beneficiaries. — Amends  the  Internal  Revenue  Code 
to  clarify  that  each  qualified  beneficiary  is  entitled  to  make  a  sepa- 
rate election  with  respect  to  continuation  coverage  and  among  the 
types  of  such  coverage  available  under  the  plan. 

(e)  Notice  requirement. — Amends  the  Internal  Revenue  Code  to 
provide  that  in  the  case  of  qualifying  events  for  which  the  coverage 
employee  or  qualified  beneficiary  is  responsible  for  notifying  the 
plan  administrator,  such  notice  must  be  made  within  60  days  of  the 
qualifying  event. 

Effective  date. — Effective  as  if  the  amendments  had  been  includ- 
ed in  COBRA. 

Senate  Amendment 

No  provision. 
Conference  agreement 

(a)  Modification  of  coverage.— The  conference  agreement  does  not 
include  the  House  provision. 
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(h)  Maximum  period  of  continuation  coverage. — The  conference 
agreement  does  not  include  the  House  provision. 

(c)  Grace  period  for  payment  of  premiums. — The  conference  agree- 
ment does  not  include  the  House  provision. 

(d)  Election  by  beneficiaries.  — The  conference  agreement  does  not 
include  the  House  provision. 

(e)  Notice  requirement. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

3.  CONTINUATION  COVERAGE  FOR  RETIREES  IN  CASES  OF  BANKRUPTCIES 
(SECTION  10253  OF  HOUSE  BILL) 

Present  law 

COBRA  amended  the  Internal  Revenue  Code  to  prohibit  deduc- 
tions for  employer  contributions  to  group  health  plans  maintained 
by  private  employers  that  do  not  provide  continuation  coverage  to 
certain  specified  employees  and  their  spouses  and  dependents  who 
would  otherwise  lose  coverage  as  a  result  of  specified  qualifying 
events. 

COBRA  also  made  comparable  amendments  to  the  Employment 
Retirement  Income  Security  Act  and  the  Public  Health  Service 
Act. 

(a)  Loss  of  coverage  of  retiree  through  bankruptcy, — The  reduction 
of  hours  of  the  covered  employee's  employment;  divorce  or  legal 
separation  of  the  covered  employee  from  the  employee's  spouse;  the 
covered  employee  becoming  entitled  to  Medicare;  or  dependent 
child  ceasing  to  be  a  dependent  child  under  the  plan. 

(b)  Period  of  continuation  coverage. — The  continuation  coverage 
period  must  extend  from  the  period  beginning  on  the  date  of  the 
qualifying  event  and  ending  not  earlier  than  18  months  after  loss 
of  coverage  due  to  termination  or  reduction  in  working  hours  and 
36  months  in  the  case  of  other  qualifying  events.  Continuation  cov- 
erage may  be  terminated  on  the  date  on  which  the  qualified  benefi- 
ciary becomes  entitled  to  Medicare. 

(c)  Definition  of  qualified  beneficiary  in  reorganization  cases. — A 
qualified  beneficiary  is  defined  as  the  covered  employee  of  a  group 
health  plan  (in  the  case  when  the  qualif\dng  event  is  the  termina- 
tion or  reduction  in  hours  of  the  employee)  and  any  other  individ- 
ual who,  on  the  day  before  the  qualifying  event,  was  a  beneficiary 
under  the  plan  as  the  spouse  or  dependent  child  of  the  employee. 

House  bill 

(a)  Loss  of  coverage  of  retiree  through  bankruptcy. — Amends  the 
Internal  Revenue  Code  to  provide  that  the  filing  of  a  Title  XI  bank- 
ruptcy proceeding,  commencing  on  or  after  July  1,  1986,  is  consid- 
ered a  qualifying  event  for  continuation  coverage  with  respect  to 
the  employer  from  whose  employment  the  covered  emploj^ee  re- 
tired at  any  time,  if  such  an  event  resulted  in  the  substantial  elimi- 
nation of  coverage  for  specified  qualified  beneficiaries  within  1  year 
before  or  after  the  filing  of  the  bankruptcy. 

(b)  Period  of  continuation  coverage. — Amends  the  Internal  Reve- 
nue Code  to  provide  that  the  filing  of  a  Title  XI  bankruptcy  pro- 
ceeding on  or  after  July  1,  1986,  which  results  in  retirees'  substan- 
tially losing  health  insurance  coverage  is  a  qualifying  event,  in 
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which  case,  the  maximum  period  of  continuation  coverage  is  life 
for  the  retiree  or  the  retiree's  widow.  After  the  death  of  the  cov- 
ered retiree,  the  maximum  period  of  continuation  coverage  is  36 
months  for  the  surviving  spouse  and  dependent  children.  In  the 
case  of  a  Title  XI  bankruptcy  as  a  qualifying  event,  entitlement  to 
Medicare  benefits  does  not  terminate  the  period  of  entitlement  to 
continuation  coverage. 

(c)  Definition  of  qualified  beneficary  in  reorganization  cases. — 
Amends  the  Internal  Revenue  Code  to  provide  that  in  the  case  of  a 
Title  XI  bankruptcy  as  a  qualifying  event,  the  term  qualified  bene- 
ficiary includes  a  covered  employee  who  had  retired  on  or  before 
the  date  of  substantial  elimination  of  coverage,  and  any  other  indi- 
vidual who,  on  the  day  before  such  qualifying  event,  is  a  benefici- 
ary under  the  plan  as  the  spouse  or  dependent  child  of  the  employ- 
ee or  as  the  surviving  spouse  of  the  employee. 

Effective  date. — In  general,  the  amendments  are  effective  as  if 
they  had  been  included  in  section  10001  of  COBRA.  Notwithstand- 
ing this  effective  date  and  section  10001  of  COBRA,  the  amend- 
ments made  by  this  section  and  section  10001  of  COBRA  shall 
apply  in  plan  years  ending  during  the  12  month  period  beginning 
July  1,  1986,  but  only  with  respect  to  a  qualifying  event  of  Title  XI 
bankruptcy,  and  the  qualifying  event  of  death  of  the  covered  em- 
ployee occurring  after  a  Title  XI  bankruptcy.  The  section  defining 
Title  XI  bankruptcy  as  the  qualifying  event  applies  to  covered  em- 
ployees who  retired  before,  on,  or  after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Loss  of  Coverage  of  Retiree  Through  Bankruptcy. — The  confer- 
ence agreement  includes  the  House  provision  with  an  amendment 
making  a  conforming  amendment  to  Title  I  of  ERISA.  Because  the 
continued  access  to  private  health  insurance  provision  contained  in 
COBRA,  which  this  provision  expands,  amended  both  the  Internal 
Revenue  Code  and  ERISA,  the  conferees  believe  that  an  ERISA 
conforming  amendment  is  appropriate.  The  conferees  wish  to  clari- 
fy that  upon  the  filing  for  Title  XI  bankruptcy  retirees  who  have 
had  their  health  benefits  terminated  or  substantially  reduced 
within  one  year  of  the  filing  for  bankruptcy  by  the  employer  are 
entitled  to  buy  the  health  coverage  they  had  prior  to  the  termina- 
tion or  substantial  reduction  in  their  health  benefits. 

(h)  Period  of  Continuation  Coverage.— "The  conference  agreement 
includes  the  House  provision  with  an  amendment  to  include  a  Title 
1  ERISA  conforming  amendment. 

(c)  Definition  of  Qualified  Beneficiary  in  Reorganization  Cases. — 
The  conference  agreement  includes  the  House  provision  with  an 
amendment  to  include  a  Title  1  ERISA  conforming  amendment. 
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V.  Revenue  Provisions 

1.  EXTEND  MEDICARE  COVERAGE  AND  HOSPITAL  INSURANCE  TAX  TO 
STATE  AND  LOCAL  GOVERNMENT  EMPLOYEES 

Present  laiv 

In  the  Consolidated  Omnibus  Budget  Reconciliation  Act 
(COBRA).  P.L.  99-272,  Medicare  coverage  and  the  corresponding 
hospital  insurance  payroll  tax  were  extended  on  a  mandatory  basis 
to  State  and  local  government  employees  hired  after  March  31, 
19S6.  COBRA  also  authorized  States  to  elect,  by  voluntary  agree- 
ment with  HHS.  to  extend  Medicare  coverage  to  State  and  local 
government  employees  hired  prior  to  April  1.  1986. 

For  Medicare-covered  employees,  the  hospital  insurance  tax  rate 
for  1986  is  1.45  percent  on  the  employer  and  1.45  percent  on  the 
employee,  applicable  to  wages  up  to  $42,000  (Code  sees.  3101,  3111, 
and  3i21(a". 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  extends  Medicare  coverage  on  a  manda- 
tory basis  to  employees  of  State  and  local  governments  who  are  not 
otherwise  covered  for  Medicare  under  present  law.  These  employ- 
ees and  their  employers  will  become  liable  for  the  hospital  insur- 
ance portion  of  the  FICA  tax.  and  the  employees  will  earn  credit 
toward  Medicare  eligibility  based  on  their  covered  earnings.  (The 
optional  Medicare  coverage  provision  enacted  in  COBRA  is  termi- 
nated, i 

Under  the  Senate  amendment,  the  collection  of  the  hospital  in- 
surance tax  w4th  respect  to  newly  covered  employees  is  to  be  car- 
ried out  in  the  same  manner  as  w^as  provided  in  COBRA  with  re- 
spect to  employees  hired  after  March  31,  1986. 

The  Senate  amendmient  is  effective  for  services  performed  after 
April  30,  1987. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

2.  DEPOSITS  OF  SOCIAL  SECURITY  CONTRIBUTIONS  BY  STATE  AND  LOCAL 
GOVERNMENT  EMPLOYERS 

Present  law 

A  State  that  enters  into  a  voluntary  agreement  with  HHS  to  pro- 
vide serial  security  coverage  for  its  employees  and  employees  of  its 
political  subdivisions  must  collect  and  deposit  the  employer  and 
employee  social  security  tax  payments  on  behalf  of  both  the  State 
and  local  entities.  The  local  entities  first  pay  over  the  social  securi- 
ty taxes  to  the  State,  which  must  verify  and  consolidate  the  pay- 
ments. The  State  then  deposits  these  amounts,  plus  the  appropriate 
tax  pa>Tnents  with  respect  to  its  own  em.ployees,  with  the  Federal 
Government  on  a  twice-a-month  deposit  schedule. 
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Private  employers  must  make  payroll  tax  payments  under  a 
schedule  that  links  the  frequency  of  deposits  to  the  amount  of 
taxes  withheld.  Large  employers  may  make  deposits  as  frequently 
as  eight  times  a  month,  while  small  employers  may  make  deposits 
only  once  every  three  months.  These  rules  applicable  to  private 
employers  for  depositing  payroll  taxes  also  apply  to  State  and  local 
governments  for  depositing  Federal  income  taxes  withheld  from 
their  employees. 

Under  present  law,  late  deposits  by  State  governments  are  sub- 
ject to  an  interest  charge  at  the  rate  of  six  percent  per  year.  Pri- 
vate-sector employers  pay  an  interest  rate,  adjusted  semiannually, 
that  is  based  on  the  prime  interest  rate  charged  by  major  commer- 
cial banks. 

House  bill 

The  House  bill  removes  from  State  governments  the  interme- 
diary role  of  collecting  social  security  taxes  from  local  govern- 
m.ents,  and  relieves  State  governments  from  liability  for  verifying 
and  depositing  such  taxes. 

The  House  bill  places  State  and  local  government  employers 
under  the  same  schedule  for  frequency  of  deposits  as  applies  under 
present  law  to  private-sector  employers  (and  to  deposits  of  Federal 
income  taxes  withheld  by  State  and  local  government  employers). 
Under  the  House  bill,  State  and  local  governments  are  subject  to 
the  same  interest  charge  and  penalties  for  late  deposits  as  apply  to 
private-sector  employers. 

These  provisions  are  effective  for  payments  of  social  security 
taxes  with  respect  to  wages  paid  after  December  31,  1986. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

3.  TELEPHONE  EXCISE  TAX 

Present  law 

Tax  rate. — A  three-percent  excise  tax  is  imposed  on  local  and  toll 
telephone  service  and  teletypewriter  service.  The  tax  is  scheduled 
to  expire  with  respect  to  telephone  bills  first  rendered  after  Decem- 
ber 31,  1987  (Code  Sec.  4251). 

Exemptions. — Exemptions  from  the  tax  are  provided  for  private 
communications  systems,  installation  services,  certain  calls  from 
coin-operated  telephones,  news  services  (except  local  services), 
international  organizations,  the  American  Red  Cross,  servicemen 
in  combat  zones,  nonprofit  hospitals  and  educational  organizations, 
and  State  and  local  governments. 

House  bill 

Extension  of  tax.— The  House  bill  extends  the  three-percent  tax 
for  two  years,  through  December  31,  1989. 
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Study  of  exemptions. — The  House  bill  requires  the  Treasury  De- 
partment to  study  the  effects  of  the  exemption  for  private  telecom- 
munications systems  and  other  specific  exemptions  from  the  tele- 
phone excise  tax.  The  Treasury  is  to  report  on  the  study  to  the 
Congress  before  January  1,  1988.  The  report  is  to  include  revenue 
effects  of  all  present-law  telephone  excise  tax  exemptions  and  de- 
scriptions of  types  of  persons  benefiting  from  such  exemptions. 

Senate  amendment 

Extension  of  tax. — No  provision. 
Study  of  exemptions. — No  provision. 

Conference  agreement 

Extension  of  tax. — The  conference  agreement  does  not  include 
the  House  bill  provision. 

Study  of  exemptions. — The  conference  agreement  follows  the 
House  bill,  with  modifications  that  (1)  in  conducting  the  study,  the 
Treasury  Department  is  to  consult  with  the  Commerce  Department 
and  the  Federal  Communications  Commission,  (2)  the  study  is  to  in- 
clude methods  by  which  the  tax  could  be  extended  to  private  com- 
munications services  users,  and  (3)  the  report  on  the  study  is  to  be 
submitted  to  the  Congress  no  later  than  June  30,  1987. 

4.  EXTENSION  OF  PORTION  OF  FEDERAL  UNEMPLOYMENT  TAX  (FUTA) 
DUE  TO  EXPIRE  AFTER  1987 

Present  law 

Under  present  law,  the  gross  FUTA  tax  rate  of  6.2  percent  of  the 
first  $7,000  in  wages  paid  to  an  employee  consists  of  a  permanent 
component  of  6.0  percent  and  a  temporary  component  of  0.2  per- 
cent. (The  net  FUTA  tax  is  0.8  percent  after  taking  into  account 
the  5.4  percent  credit  for  State  unemployment  taxes.)  The  funds 
generated  by  the  temporary  portion  of  the  tax  are  used  to  repay 
advances  made  from  general  revenues  to  the  Extended  Unemploy- 
ment Compensation  Account.  These  advances  have  been  utilized  to 
pay  for  the  Federal  Supplemental  Benefit  program  and  the  Federal 
share  of  the  permanent  extended  benefit  program. 

The  temporary  0.2-percent  tax  component  is  scheduled  to  expire 
at  the  beginning  of  the  first  year  following  the  year  in  which  the 
advances  from  general  revenues  are  repaid  (Code  sec.  3301(1)).  Cur- 
rent economic  projections  indicate  that  the  advances  will  be  fully 
repaid  in  mid-1987.  As  a  result,  for  the  year  beginning  January  1, 
1988,  the  FUTA  tax  rate  will  be  six  percent  (.6  percent  after  taking 
into  account  the  5.4  percent  credit  for  State  unemployment  taxes). 

House  bill 

The  House  bill  provides  that  the  temporary  FUTA  tax  compo- 
nent of  0.2  percent  will  remain  in  effect  for  1988  and  1989. 

Senate  amendment 
No  provision. 
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Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

5.  ACCELERATED  COLLECTION  OF  CERTAIN  EXCISE  TAXES 

Present  law 

Excise  taxes  on  alcohol  and  tobacco  products  are  paid  semi- 
monthly, with  payments  being  due  the  following  number  of  days 
after  each  semimonthly  period: 


In  certain  'cases,  payment  of  these  excise  taxes  must  be  by  means 
of  electronic  transfer  of  funds. 

House  bill 

Under  the  House  bill,  payments  of  the  excise  taxes  on  tobacco, 
wine,  and  beer  are  due  14  days  after  the  semimonthly  period 
during  which  the  products  are  removed  from  bonded  premises.  If 
the  regular  payment  date  falls  on  a  Saturday,  Sunday,  or  legal  hol- 
iday, payment  is  due  on  the  last  preceding  business  day.  The 
present-law  rules  requiring  electronic  transfer  of  funds  in  certain 
cases  are  retained. 

This  provision  applies  to  taxable  products  removed  during  semi- 
monthly periods  ending  on  or  after  December  31,  1986.  Under  a 
special  rule,  tobacco  excise  taxes  for  the  semimonthly  period 
ending  on  December  145,  1986,  will  be  due  on  January  14,  1986 
(rather  than  January  10,  1986). 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill  except  that 
(1)  nc  change  is  made  to  the  present-law  payment  date  for  the 
excise  taxes  on  wine  and  beer  and  (2)  payments  of  the  excise  taxes 
on  distilled  spirits  are  due  14  days  after  the  semimonthly  period 
during  which  products  are  removed  from  bonded  premises.  (Bottled 
imported  distilled  spirits  are  taxed  on  removal  from  customs  custo- 


The  Senate  amendment  applies  to  taxes  paid  after  September  30, 
1986,  for  semimonthly  periods  ending  on  or  after  that  date.  Under 
a  special  rule,  tobacco  excise  taxes  for  the  semimonthly  period 
ending  on  September  15,  1986,  will  be  due  on  October  14,  1986. 

Conference  agreement 

Under  the  conference  agreement,  the  excise  taxes  on  (a)  domesti- 
cally produced  and  bulk  imported  distilled  spirits,  Cb)  bottled  im- 
ported distilled  spirits,  (c)  beer  and  wine,  and  (d)  tobacco  products 
are  due  14  days  after  the  semimonthly  period  when  the  taxable 
event  occurs  (14  days  after  entry  into  the  customs  territory  of  the 
United  States  in  the  case  of  certain  imported  products).  If  the  regu- 


(a)  domestically  produced  and  bulk  imported  distilled  spirit^s 

(b)  bottled  imported  distilled  spirits  

(c)  beer  and  wine  

(d)  tobacco  


30 
15 
15 
25 
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lar  payment  date  falls  on  a  Saturday,  Sunday,  or  legal  holiday, 
payment  is  due  on  the  last  preceding  business  day. 

As  under  present  law,  the  taxable  event  generally  is  removal 
from  a  bonded  factory,  distillery  winery,  or  brewery  in  the  case  of 
domestically  produced  taxable  pi  oducts  and  certain  bulk  imported 
products  (i.e.,  distilled  spirits).  As  stated  above,  the  taxable  event 
for  other  imported  products  is  entry  into  the  customs  territory  of 
the  United  States.  A  further  exception  is  provided  in  the  case  of  an 
entry  pursuant  to  which  taxable  products  are  transferred  directly 
to  a  customs'  bonded  warehouse  C'CBW").  (A  foreign  trade  zone  is 
treated  as  a  CBW  for  this  purpose.)  In  such  a  case,  the  taxable 
event  is  removal  from  the  first  such  CBW  into  which  the  products 
are  placed  upon  entry  into  the  United  States.  This  rule  does  not 
apply,  however,  to  any  artcle  so  removed  which  is  shown  to  the  sat- 
isfaction of  the  Secretary  to  be  destined  for  export.  Finally,  for  tax- 
able products  brought  into  the  United  States  from  Puerto  Rico,  tax 
is  due  14  days  after  the  products  are  brought  into  the  U,S. 

The  conference  agreement  retains  the  present-law  requirements 
for  payment  of  these  taxes  by  electronic  transfer  of  funds. 

Effective  date. — These  provisions  apply  to  products  removed  in 
semimonthly  periods  ending  on  or  after  December  31,  1986,  and  to 
products  entered  into  the  customs  territory  (including  entry  into  a 
CBW)  of  the  United  States  (or  otherwise  brought  into  the  U.S.) 
after  December  15,  1986. 

Special  rules  are  provided  consolidating  payments  for  the  semi- 
monthly periods  ending  on  December  15,  1986,  and  December  31, 
1986,  in  the  case  of  distilled  spirits  and  tobacco  products  that  now 
receive  more  than  15  days  after  removal  for  payment  of  tax. 

The  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1986  im- 
posed a  manufacturers  excise  tax  on  smokeless  tobacco,  effective 
for  taxable  products  removed  from  the  factory  after  June  30,  1986. 
However,  in  June  1985,  the  Treasury  Department  incorrectly  noti- 
fied manufacturers  of  smokeless  tobacco  that  the  tax  did  not  apply 
to  products  held  at  the  factory  on  July  1,  1986,  in  a  condition  ready 
for  sale  to  consumers.  The  conference  agi'eement  amends  the  effec- 
tive date  of  the  tax  on  smokeless  tobacco  to  exempt  otherwise  tax- 
able products  held  at  the  factory  on  July  1,  1986,  in  a  condition 
ready  for  sale  to  ultimate  consumers. 

6.  INCREASES  IN  CERTAIN  TAX  PENALTIES 
A.  PENALTY  FOR  FAILURE  TO  DEPOSIT  TAXES 

Present  law 

Employers  and  certain  other  taxpayers  are  required  to  make 
periodic  deposits  of  various  taxes  (such  as  social  security  taxes  or 
income  taxes  withheld  from  employees)  prior  to  the  close  of  the 
taxable  year.  Taxpayers  who  fail  to  comply  with  these  deposit  re- 
quirements may  be  subject  to  a  penalty  of  five  percent  of  any  un- 
derdeposit  not  deposited  on  or  before  the  prescribed  date,  unless  it 
is  shown  that  the  failure  is  due  to  reasonable  cause  and  not  due  to 
willful  neglect  (Code  sec.  6656). 
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House  bill 

Under  the  House  bill,  the  penalty  for  failure  to  comply  with 
these  deposit  requirements  is  increased  from  five  percent  to  10  per- 
cent of  the  amount  of  any  underdeposit.  The  provision  is  effective 
with  respect  to  deposits  required  to  be  made  (whether  by  the  Code 
or  by  regulations)  after  the  date  of  enactment  of  the  bill. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  the  Senate  amendment  applies  to  penalties  assessed  after  the 
date  of  enactment  of  the  bill. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

B.  PENALTIES  FOR  SUBSTANTIAL  UNDERSTATEMENT  OF  TAX  UABILITY 
AND  FOR  NEGLIGENCE 

Present  law 

Substantial  understatement — If  a  taxpayer  substantially  under- 
states income  tax  liability  for  a  taxable  year,  the  taxpayer  must 
pay  an  addition  to  tax  equal  to  10  percent  of  the  underpayment  of 
tax  attributable  to  the  understatement  (sec.  6661).  An  understate- 
ment is  substantial  if  it  exceeds  the  greater  of  10  percent  of  the  tax 
required  to  be  shown  on  the  tax  return  or  $5,000  ($10,000  in  the 
case  of  most  corporations).  (Taxpayers  subject  to  the  penalty  in- 
clude individuals,  corporations,  and  entities  liable  for  the  unrelated 
business  income  tax.)  The  penalty  generally  does  not  apply  (except 
with  respect  to  certain  tax  shelter  items)  to  the  extent  the  taxpay- 
er (1)  had  substantial  authority  for  the  taxpayer's  treatment  of  the 
item  on  the  return,  or  (2)  adequately  disclosed  the  relevant  facts  on 
the  return. 

Negligence. — If  any  portion  of  an  underpayment  of  tax  is  due  to 
negligence  or  intentional  disregard  of  rules  or  regulations  (but 
without  intent  to  defraud),  a  penalty  of  five  percent  of  the  entire 
underpayment  is  imposed  (sec.  6653(a)). 

House  bill 

Substantial  understatement — The  addition  to  tax  for  a  substan- 
tial understatement  of  tax  liability  is  increased  to  25  percent,  effec- 
tive for  returns  the  due  date  of  which  is  after  December  31,  1986. 

Negligence. — No  provision. 

Senate  amendment 

Substantial  understatement  and  negligence. — If  either  the  negli- 
gence or  substantial  understatement  penalties  (or  both)  apply,  then 
the  aggregate  of  these  penalties  must  be  at  least  25  percent  of  the 
underpayment  of  tax.  This  provision  is  effective  for  penalties  as- 
sessed after  the  date  of  enactment. 

Conference  agreement 

Substantial  understatement — The  conference  agreement  follows 
the  House  bill,  effective  for  penalties  assessed  after  the  date  of  en- 
actment. 
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Negligence. — The  conference  agreement  follows  the  House  bill 
(i.e.,  no  change  is  made  to  the  negligence  penalty). 

7.  TAX  TREATMENT  OF  CONRAIL  PUBLIC  SALE 

Present  law 

In  general,  the  purchase  of  the  stock  in  corporation  has  no  effect 
on  the  corporation's  tax  attributes  (e.g.,  net  operating  loss  car- 
ryovers, earnings  and  profits,  and  asset  basis). 

House  bill 

Under  the  House  bill,  the  sale  of  Conrail's  stock  will  be  treated 
as  an  asset  sale.  Conrail  will  be  treated  as  a  new  corporation  that 
purchased  the  assets  after  the  public  sale.  Thus,  the  aggregate 
basis  for  Conrail's  assets  will  be  adjusted  to  reflect  the  stock  pur- 
chase price  (plus  liabilities  and  other  relevant  items).  Similarly,  no 
NOL  or  other  carryovers  from  periods  before  the  public  sale  will  be 
available  for  use  in  post-sale  periods. 

In  addition,  no  amount  will  be  included  in  the  gross  income  of 
Conrail  by  reason  of  the  cancellation  of  any  obligation  or  preferred 
stock  of  Conrail.  Also,  the  House  bill  provides  any  post-closing  pay- 
ments for  back  wages  must  be  capitalized.  Finally,  certain  ESOP 
provisions  are  waived. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  with  a  modifi- 
cation providing  that  accounts  receivable  and  materials  and  sup- 
plies will  be  treated  as  cash  equivalents  for  purposes  of  applying 
the  temporary  regulations  under  section  338. 

8.  DENIAL  OF  TAX  BENEFITS  WITH  RESPECT  TO  ACTIVITIES  IN  CERTAIN 
FOREIGN  COUNTRIES 

Present  law 

Foreign  tax  credit-— A  credit  against  U.S.  income  tax  is  available 
for  foreign  income,  war  profits,  and  excess  profits  taxes  paid  to  a 
foreign  country  or  a  U.S.  possession.  The  amount  of  the  foreign  tax 
credit  may  be  reduced,  however,  in  certain  circumstances.  For  ex- 
ample, a  taxpayer  that  participates  in  or  cooperates  with  an  inter- 
national boycott  is  denied  a  foreign  tax  credit  for  taxes  paid  on 
income  derived  within  the  countries  associated  with  the  boycott. 

Deferral. — U.S.  owners  of  a  foreign  corporation  generally  may 
defer  U.S.  tax  on  the  corporation's  income  until  the  income  is  repa- 
triated. However,  this  deferral  of  U.S.  tax  does  not  apply  to  certain 
kinds  of  income  earned  by  U.S.-controUed  foreign  corporations,  in- 
cluding income  derived  within  countries  associated  with  an  inter- 
national boycott  in  which  the  taxpayer  participates  or  with  which 
the  taxpayer  cooperates. 

House  bill 

Foreign  tax  credit — No  provision. 
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Deferral. — No  provision. 
Senate  amendment 

Foreign  tax  credit. — The  Senate  amendment  denies  a  foreign  tax 
credit  for  taxes  paid  on  income  attributable  to  activities  of  the  tax- 
payer conducted  in  a  foreign  country  (1)  that  has  been  designated 
by  the  Secretary  of  State  (pursuant  to  sec.  6(j)  of  the  Export  Ad- 
ministration Act)  as  a  country  that  repeatedly  provides  support  for 
acts  of  international  terrorism,  (2)  with  which  the  United  States 
does  not  have  diplomatic  relations,  or  (3)  the  government  of  which 
the  United  States  does  not  recognize  (with  certain  expections). 
Income  from  one  of  these  countries  is  subject  to  a  separate  foreign 
tax  credit  limitation,  so  that  taxes  from  other  countries  cannot 
offset  the  U.S.  tax  on  that  income.  The  amendment  provides  regu- 
latory authority  for  look-through  rules  to  trace  income  (and  taxes) 
from  one  of  these  countries  through  various  entities. 

Deferral. — The  Senate  amendment  currently  taxes  U.S.  share- 
holders of  a  controlled  foreign  corporation  on  the  corporation's 
income  attributable  to  activities  conducted  in  a  foreign  country  de- 
scribed in  the  preceding  paragraph.  The  amendment  provides  regu- 
latory authority  for  look-through  rules  to  trace  income  from  one  of 
these  countries  through  various  entities. 

Effective  date. — The  Senate  amendment  is  effective  on  January 
1,  1987. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment.  The 
conference  agreement  makes  it  clear  that  foreign  taxes  that  are 
not  creditable  under  this  provision  are  deductible.  In  the  case  of 
dividends  from  foreign  corporations  that  are  attributable  to  earn- 
ings from  activities  conducted  in  one  of  the  foreign  countries  sub- 
ject to  the  agreement,  the  income  of  a  U.S.  recipient  is  the  amount 
of  the  dividend  net  of  foreign  taxes  (not  grossed  up  by  foreign  taxes 
paid). 

The  conference  agreement  applies  to  income  attributable  to  ac- 
tivities that  occur  after  1986  (and  to  taxes  imposed  on  income 
earned  after  1986).  For  example,  in  the  case  of  a  taxpayer  with  a 
fiscal  year  beginning  October  1,  income  earned  from  January  1, 
1987,  to  September  30,  1987  will  be  subject  to  the  agi'eement,  as 
will  taxes  (whenever  paid)  imposed  on  the  income  earned  during 
that  nine-month  period. 

9.  OLDER  AMERICANS  PENSION  BENEFITS 

Present  law 

Age  discrimAnation  in  Employment  Act  of  1967 

Under  present  law,  the  Age  Discrimination  in  Employment  Act 
of  1967  (ADEA),  as  amended,  makes  it  unlawful  for  employers  to 
fail  or  refuse  to  hire  or  to  discharge  any  individual  (who  is  at  least 
age  40  but  less  than  age  70),  or  otherwise  discriminate  against  such 
individual  with  respect  to  that  individuals  compensation,  terms, 
conditions,  or  privileges  of  employment  because  of  that  individual's 
age. 
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Employers  subject  to  ADEA  include  (1)  any  person  engaged  in  an 
industry  affecting  commerce  who  has  20  or  more  employees  (in- 
cluding agents  of  such  persons),  (2)  a  State,  political  subdivision  of 
a  State,  or  an  agency  of  a  State  or  political  subdivision,  and  (3)  any 
interstate  agency.  The  United  States,  or  a  corporation  wholly 
owned  by  the  Government  of  the  United  States,  is  not  considered 
an  employer  for  purposes  of  ADEA.  The  Act  does  not  apply  to  an 
employer  who  observes  the  terms  of  a  bona  fide  employee  benefit 
plan  (such  as  a  retirement,  pension,  or  insurance  plan)  which  is  not 
a  subterfuge  to  evade  the  purposes  of  the  Act  (sec.  4(f)(2)). 

ERISA  and  the  code 

Employment  benefit  plans. — Under  present  law,  benefits  provided 
under  employee  benefit  plans  (including  employer-maintained  pen- 
sion plans)  are  subject  to  certain  requirements  under  the  Employee 
Retirement  Income  Security  Act  of  1974  (ERISA)  and  the  Internal 
Revenue  Code  (the  Code).  ERISA  and  the  Code  impose  certain  mini- 
mum standards  relating  to  minimum  participation,  vesting,  and 
benefit  accruals  with  respect  to  pension  plans  established  or  main- 
tained by  an  employer  engaged  in  commerce  or  in  any  industry  or 
activity  affecting  commerce,  or  by  any  employee  organization  or  or- 
ganizations representing  employees  engaged  in  commerce  or  in  any 
industry  or  activity  affecting  commerce,  or  by  both.  The  minimum 
participation,  vesting,  and  benefit  accrual  standards  of  ERISA  and 
the  Code  do  not  apply  to  certain  pension  plans,  such  as  governmen- 
tal plans,  certain  church  plans,  and  certain  plans  maintained  only 
for  executives. 

If  an  employer-maintained  pension  plan  satisfies  the  require- 
ments of  the  Code,  then  contributions  to  the  trust  are  deductible  by 
the  employer  when  made,  trust  earnings  are  not  currently  taxed, 
and  contributions  to  the  trust  on  behalf  of  an  employee  are  not  in- 
cludible in  the  employee's  income  until  distributed  from  the  plan. 

Exclusion  from  participation. — Under  ERISA  and  the  Code,  a 
pension  plan  may  not  exclude  an  employee  from  plan  participation 
merely  because  of  the  employee's  age.  However,  a  defined  benefit 
pension  plan  and  a  target  benefit  plan  may  exclude  an  employee 
who  is  within  five  years  of  normal  retirement  age  under  the  plan 
when  the  employee  is  first  hired.  Such  employees  are  taken  into 
account,  even  though  otherwise  excludable,  in  determining  wheth- 
er the  plan  satisfies  minimum  coverage  requirements. 

Benefit  accruals. — Present  law  specifies  certain  requirements 
Vv'ith  respect  to  the  rate  at  which  benefits  are  accrued  (i.e.,  earned) 
under  a  pension  plan.  These  benefit  accrual  rules  generally  pre- 
vent the  backloading  of  benefit  accruals  by  specifying  a  minimum 
rate  of  benefit  accrual  for  each  year  of  plan  participation. 

A  defined  benefit  pension  plan  is  not  required,  under  ERISA  or 
the  Code,  to  provide  for  benefit  accruals  for  individuals  who  contin- 
ue to  work  after  the  normal  retirement  age  under  the  plan.  In  ad- 
dition, under  the  suspension  of  benefit  rules,  benefits  payable 
under  a  defined  benefit  plan  are  not  required  to  be  adjusted  if  an 
employee's  benefit  payments  do  not  commence  at  normal  retire- 
ment age.  Plans  that  do  not  comply  with  the  suspension  of  benefit 
rules  are  required  to  provide  benefits  that  are  actuarially  equiva- 
lent to  the  benefit  payable  at  the  normal  retirement  age. 
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Commencement  of  benefits. — Under  present  law,  benefit  pay- 
ments are  required  to  commence  to  an  employee  not  later  than  the 
sixtieth  day  after  the  latest  of  the  close  of  the  plan  year  in  which 

(1)  the  employee  attains  the  earlier  of  age  65  or  the  normal  retire- 
ment age  under  the  plan,  (2)  the  tenth  anniversary  of  the  year  in 
which  the  employee  commenced  participation  in  the  plan,  or  (3)  the 
employee  separates  from  service  with  the  employer.  Therefore, 
present  law  permits  a  pension  plan  to  provide  that  benefits  are  not 
payable  until  an  employee  separates  from  service.  If  a  payment  is 
delayed,  however,  the  benefits  paid  at  the  time  of  separation  from 
service  are  to  be  actuarially  increased  to  take  into  account  the  em- 
ployee's age  at  retirement  unless  the  plan  has  adopted  a  suspen- 
sion of  benefits  provision. 

Suspension  of  benefits. — Under  present  law,  a  pension  plan  may 
provide  for  the  suspension  of  benefit  payments  when  a  retired  em- 
ployee is  reemployed  by  the  same  employer  or  certain  affiliated 
employers  in  the  case  of  a  single-employer  plan.  In  the  case  of  a 
multiemployer  plan,  a  plan  may  provide  for  the  suspension  of  bene- 
fit payments  when  a  retired  employee  is  reemployed  in  the  same 
industry,  in  the  same  craft,  and  in  the  same  geographic  area  cov- 
ered by  the  plan. 

Benefits  not  paid  by  a  plan  during  a  period  of  reemployment  are 
permanently  forfeited,  rather  than  merely  suspended.  Present  law 
provides  that  a  pension  plan  (other  than  a  multiemployer  plan) 
may  provide  for  such  a  forfeiture  if  (1)  the  employee  has  at  least  40 
hours  of  service  a  month  with  the  employer  maintaining  the  plan, 

(2)  the  plan  provides  proper  notice  to  the  employee  of  he  suspen- 
sion, and  (3)  certain  other  requirements  are  satisfied.  Similar  re-  ^ 
quirements  apply  to  multiemployer  plans. 

If  the  requirements  for  suspension  of  benefits  are  not  met  {or  if 
the  plan  does  not  provide  for  a  suspension  of  benefits),  the  plan 
may  still  delay  the  payment  of  benefits  until  the  employee  who  has 
reached  normal  retirement  age  separates  from  service.  However,  in 
this  case,  section  411  of  the  Code  and  Revenue  Ruling  81-140  re- 
quire that,  if  payment  is  delayed,  the  benefits  paid  at  the  later  date 
(i.e.,  actual  separation  from  service)  must  be  actuarially  increased 
to  take  into  account  the  employee's  age  at  retirement.  This  in- 
crease is  required  to  avoid  a  prohibited  forfeiture  of  benefits. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  amends  ADEA,  ERISA,  and  the  Code  to 
require  a  plan  to  provide  for  benefit  accruals  and  contributions 
with  respect  to  an  employee's  years  of  plan  participation  after 
normal  retirement  age.  Under  the  Senate  amendment,  a  defined 
benefit  plan  may  not  provide  that  an  employee's  benefit  accrual  or 
contribution  is  suspended  or  the  rate  of  an  employee's  benefit  ac- 
crual or  contribution  is  reduced  solely  because  of  the  employee's 
age  before  the  employee  accrues  the  maximum  normal  retirement 
benefit  under  the  plan. 

The  provision  requiring  that  benefit  accruals  may  not  be  sus- 
pended or  reduced  does  not  apply  if  a  defined  benefit  pension  plan 
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provides  that  an  employee's  retirement  benefit  is  actuarially  in- 
creased to  reflect  the  payment  of  benefits  after  the  attainment  of 
normal  retirement  age. 

A  defined  benefit  pension  plan  is  not  treated  as  failing  to  satisfy 
the  benefit  accrual  requirements  merely  because  the  plan  (1)  ex- 
cludes an  employee  from  plan  participation  if  the  employee  is  hired 
within  five  years  before  normal  retirement  age  under  the  plan,  or 
(2)  imposes  a  limit  on  the  benefits  that  the  plan  provides  or  on  the 
number  of  years  of  service  or  plan  participation  taken  into  account 
in  calculating  an  employee's  benefit  under  the  plan.  In  addition,  a 
target  benefit  plan  may  exclude  an  employee  from  plan  participa- 
tion if  the  employee  is  hired  within  five  years  before  normal  retire- 
ment age  under  the  plan. 

A  defined  contribution  plan  satisfies  the  benefit  accrual  require- 
ments in  the  plan  provides  that  employer  contributions  (or  forfeit- 
ures) allocated  to  an  employee's  account  are  not  suspended  or  re- 
duced on  account  of  the  employee's  age.  In  addition,  a  defined  con- 
tribution or  target  benefit  plan  may  provide  a  limitation  on  the 
amounts  allocated  to  an  employee's  account  or  on  the  number  of 
years  for  which  amounts  are  allocated  to  an  employee's  account. 

The  Senate  amendment  provides  special  rules  in  the  case  of  a 
plan  that  provided  (on  the  date  of  enactment)  for  the  distribution 
or  commencement  of  distribution  of  the  entire  interest  of  an  em- 
ployee under  the  plan  on  or  after  attainment  of  normal  retirement 
age  without  regard  to  whether  the  employee  has  separated  from 
service  with  the  employer.  Under  this  special  rule,  a  plan  amend- 
ment to  postpone  the  date  of  commencement  of  benefits  under  the 
plan,  which  is  adopted  within  the  12-month  period  following  the 
date  on  which  the  provisions  of  the  Senate  amendment  become  ap- 
plicable to  the  plan,  is  not  to  be  treated  as  violating  the  rule  that 
previously  accrued  benefits  may  not  be  retroactively  reduced. 

In  the  case  of  an  integrated  plan,  the  Senate  amendment  pro- 
vides that  the  plan  is  not  to  be  considered  discriminatory  merely 
because,  in  the  case  of  an  employee  who  has  attained  normal  re- 
tirement age  under  the  plan,  the  plan  provides  for  a  rate  of  benefit 
accrual  or  allocations  to  an  employee's  account  (including  retire- 
ment benefits  created  under  State  or  Federal  law)  that  does  not 
exceed  the  rate  of  benefit  accrual  or  allocations  under  the  plan  in 
the  case  of  an  employee  who  has  not  attained  normal  retirement 
age  under  the  plan. 

Effective  date. — Under  the  Senate  amendment,  the  provision  is 
effective  with  respect  to  employees  who  are  employed  after  Decem- 
ber 31,  1988,  with  respect  to  accrual  computation  periods  beginning 
after  December  31,  1986.  In  the  case  of  employees  not  employed  after 
December  31,  1988,  the  provision  applies  to  accrual  computation 
periods  beginning  after  December  31,  1988.  A  special  effective  date 
applies  to  collectively  bargained  plans. 

Under  the  Senate  amendment,  plan  amendments  required  by  the 
provisions  are  not  required  to  be  made  before  the  first  plan  year 
beginning  on  or  after  January  1,  1989,  if  (1)  during  the  period  after 
the  amendment  takes  effect  and  before  such  first  plan  year,  the 
plan  is  operated  in  accordance  with  the  requirements  of  the  Senate 
amendment,  and  (2)  the  plan  amendment  applies  retroactively  to 
the  period  after  the  amendment  takes  effect  and  before  the  first 
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plan  year  for  which  the  provision  is  effective.  A  pension  plan  is  not 
treated  as  faihng  to  provide  definitely  determinable  benefits 
merely  because  it  operates  in  accordance  with  this  delayed  plan 
amendment  provision. 

The  Senate  amendment  requires  the  Secretary  of  Labor  or  the 
Secretary  of  the  Treasury  to  issue  final  regulations  with  respect  to 
the  provision  by  February  1,  1988. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment with  certain  modifications. 

Reasons  for  change. — When  both  ADEA  and  ERISA  were  en- 
acted, authority  for  the  administration  and  enforcement  of  both 
laws  was  the  responsibility  of  the  Secretary  of  Labor.  Presidential 
Reorganization  Plan  No.  1  of  1978  transferred  the  authority  for 
ADEA  from  the  Secretary  of  Labor  to  the  Equal  Employment  Op- 
portunity Commission  (EEOC),  effective  July  1,  1979. 

Prior  to  that  date,  the  Secretary  of  Labor  issued  an  amendment 
to  the  Interpretative  Bulletin  on  Employee  Benefit  Plans,  29  C.F.R. 
860.120(f)(2)(ii)  (relating  to  the  application  of  sec.  4(fX2)  of  ADEA  to 
employee  benefit  plans  covered  under  ERISA),  which  allowed  em- 
ployers to  cease  benefit  accruals  and  allocations  to  an  employee's 
account  with  respect  to  employees  working  beyond  the  normal  re- 
tirement age  under  the  plan. 

On  June  24,  1984,  the  EEOC  announced  that  it  intended  to  re- 
scind the  Department  of  Labor's  interpretation  and  require  em- 
ployers to  continue  benefit  accruals  and  allocations.  In  March  1985, 
the  EEOC  unanimously  approved  proposed  regulations  requiring 
such  accruals  and  allocations.  That  proposed  regulation  has  not 
been  adopted  or  published  in  the  Federal  Register. 

Disagreement  exists  as  to  whether  and  to  what  extent  benefit  ac- 
cruals and  allocations  are  required  under  ADEA,  as  currently  in 
effect. 

In  the  past  three  Congresses,  bills  have  been  introduced  to  re- 
quire employers  to  continue  benefit  accruals  and  allocations.  Hear- 
ings were  held  by  the  Subcommittee  on  Labor-Management  Rela- 
tions of  the  House  Committee  on  Education  and  Labor  on  Septem- 
ber 5,  1984,  and  by  the  Subcommittee  on  Aging  of  the  Senate  Com- 
mittee on  Labor  and  Human  Resources  on  October  17,  1985,  on 
those  proposals. 

In  general. — Under  the  conference  agreement,  benefit  accruals  or 
continued  allocations  to  an  employee's  account  under  either  a  de- 
fined benefit  plan  or  a  defined  contribution  plan  may  not  be  re- 
duced or  discontinued  on  account  of  the  attainment  of  a  specified 
age.  A  plan  may  impose  a  limitation  on  the  amount  of  benefits  pro- 
vided under  the  plan  or  a  limitation  on  the  number  of  years  of 
service  or  plan  participation  taken  into  account.  The  conferees 
intend  that  a  plan  should  not  be  treated  as  violating  the  general 
rule  merely  because  the  plan  limits  benefits  to  a  stated  dollar 
amount  or  a  stated  percentage  of  compensation. 

The  conferees  intend  that  the  provisions  of  ADEA,  ERISA,  and 
the  Code  that  are  amended  to  prevent  the  reduction  or  cessation  of 
benefit  accruals  on  account  of  the  attainment  of  age  are  to  be  in- 
terpreted in  a  consistent  manner  and  do  not  intend  any  differences 
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in  language  in  the  provisions  to  create  an  inference  that  a  differ- 
ence exists  among  such  provisions.  (See,  also,  the  discussion  of 
interagency  coordination,  below.) 

Under  the  conference  agreement,  a  defined  benefit  plan  may 
offset  any  benefit  accruals  required  under  the  general  rule  by  the 
amount  of  any  adjustment  in  the  benefits  payable  with  respect  to 
an  employee  attributable  to  a  delay  in  the  commencement  of  bene- 
fit payments  after  attainment  of  normal  retirement  age.  A  similar 
offset  is  available  with  respect  to  plans  that  provide  for  the  com- 
mencement of  benefit  payments  occurring  before  separation  from 
service,  but  after  the  attainment  of  normal  retirement  age. 

Under  the  conference  agreement,  the  rules  preventing  the  reduc- 
tion or  cessation  of  benefit  accruals  on  account  of  the  attainment  of 
age  are  not  intended  to  apply  in  cases  in  which  a  plan  satisfies  the 
normal  benefit  accrual  requirements  for  employees  who  have  not 
attained  normal  retirement  age.  Under  the  benefit  accrual  rules, 
the  rate  of  benefit  accrual  for  an  employee  may  vary  depending  on 
the  number  of  years  of  service  an  employee  may  complete  between 
date  of  hire  and  the  attainment  of  norm^al  retirement  age. 

For  example,  under  the  fractional  benefit  accrual  rule,  an  em- 
ployee may  accrue  a  benefit  ratably  for  each  year  of  service  be- 
tween the  employee's  date  of  hire  and  the  employee's  attainment  of 
normal  retirement  age.  If  a  plan  has  a  normal  retirement  age  of 
65,  under  this  fractional  rule,  an  employee  who  is  hired  at  age  45 
would  accrue  the  normal  retirement  benefit  between  age  45  and 
age  65  (normal  retirement  age).  Thus,  the  employee  would  accrue 
the  benefit  over  20  years.  On  the  other  hand,  an  employee  with  the 
same  salary  hired  at  age  55  would  accrue  the  same  normal  retire- 
ment benefit  over  10  years  (the  number  of  years  between  date  of 
hire  and  normal  retirement  age).  In  this  example,  when  both  em- 
ployees have  completed  five  years  of  service,  they  will  have  differ- 
ent accrued  benefits  because  of  the  different  rate  of  benefit  accrual 
for  each  year  of  service.  The  conferees  do  not  intend  that  the  plan 
is  to  be  treated  as  violating  the  general  rule  that  benefit  accruals 
cannot  be  reduced  or  ceased  on  account  of  the  attainment  of  age 
merely  because  a  younger  employee  has  a  lower  accrued  benefit 
than  an  older  employee  with  the  same  number  of  years  of  service. 

Exclusion  from  participation. — The  conference  agreement  elimi- 
nates the  provision  in  current  law  which  permits  an  employer  to 
exclude  from  participation  under  certain  plans  employees  hired 
within  five  years  of  normal  retirement  age.  The  conferees  believe 
that  modification  of  the  existing  law  in  this  way  is  consistent  with 
the  overall  objective  of  the  provisions  to  assure  that  employee  ben- 
efit plans  do  not  discriminate  on  the  basis  of  age. 

The  conferees  recognize  that  repeal  of  this  rule  may  have  the 
effect  of  increasing  an  employer's  minimum  funding  requirements 
significantly  for  employees  hired  within  five  years  of  normal  retire- 
ment age.  In  order  to  ease  this  effect,  the  conference  agreement 
provides  that  a  plan  may  extend  the  normal  retirement  age  speci- 
fied in  the  plan  with  respect  to  individuals  who  begin  employment 
with  the  employer  after  attaining  a  specified  age  that  is  not  more 
than  five  years  before  the  normal  retirement  age  under  the  plan. 
With  respect  to  any  such  individual  hired  after  the  effective  date,  a 
plan  may  provide  that  normal  retirement  age  may  be  no  later  than 
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the  fifth  anniversary  of  the  time  such  participant  commenced  par- 
ticipation in  the  plan. 

Target  benefit  plans. — The  treatment  of  benefit  accruals  under  a 
target  benefit  plan  for  employees  who  have  attained  normal  retire- 
ment age  is  to  be  provided  under  regulations  issued  by  the  Secre- 
tary of  the  Treasury.  The  conferees  expect  that  such  regulations 
will  provide  that  a  plan  is  to  take  into  account  whether  a  partici- 
pant's account  balance  is  sufficient  to  provide  the  target  benefit. 

Highly  compensated  employees. — The  conference  agreement  re- 
quires the  Treasury  to  promulgate  regulations  that  prescribe  spe- 
cific circumstances  under  which  the  benefit  accrual  and  allocation 
requirements  imposed  by  this  amendment  shall  not  apply  to  highly 
compensated  employees.  The  conferees  believe  that  such  regula- 
tions are  necessary  because,  in  some  situations,  the  requirements 
for  continued  benefit  accruals  or  allocations  may  result  in  prohibit- 
ed discrimination  in  favor  of  highly  compensated  employees. 

While  it  is  generally  the  view  of  the  conferees  that  discrimina- 
tion problems  should  be  resolved  by  increasing  the  accrued  benefits 
or  allocations  attributable  to  nonhighly  compensated  employees, 
the  conferees  understand  that  there  may  be  circumstances  under 
which  such  increases  could  (if  made)  result  in  violation  of  other  plan 
qualification  requirements  specified  in  section  401(a)  of  the  Code 
(including,  for  example,  the  limitations  on  contributions  and  bene- 
fits), or  require  employer  contributions  in  excess  of  the  deductible 
limits  specified  in  section  404  of  the  Code.  In  such  cases,  the  regula- 
tions are  to  provide  methods  for  excluding  highly  compensated  em- 
ployees from  the  continued  benefit  accrual  or  allocation  require- 
ments. 

Coordination  with  other  provisions. — The  conference  agreement 
authorizes  the  Treasury  to  issue  regulations  coordinating  the  con- 
tinuing benefit  accrual  requirements  with  other  requirements,  in- 
cluding the  overall  limits  on  contributions  and  benefits  (sec.  415  of 
the  Code),  the  nondiscrimination  requirements  applicable  to  quali- 
fied plans,  tax-sheltered  annuities,  or  SEPs,  the  coverage  require- 
ments (sec.  410  of  the  Code),  the  vesting  requirements  (sec.  203  of 
ERISA,  and  sec.  411  of  the  Code),  the  deduction  limits  (sec.  404  of 
the  Code),  and  the  Age  Discrimination  in  Employment  Act. 

Integration  of  benefits. — The  conference  agreement  does  not 
follow  the  Senate  amendment  with  respect  to  the  special  rules  for 
integrated  plans.  The  conferees  believe  that  the  new  integration 
rules  for  qualified  plans  under  the  Tax  Reform  Act  of  1986  make 
such  special  rules  unnecessary  because  a  plan  is  permitted  under 
the  Tax  Reform  Act  to  modify  or  reduce  benefit  accruals  after  a 
specified  number  of  years  of  service.  Thus,  an  integrated  plan  could 
avoid  violation  of  the  general  benefit  accrual  requirement  by  ceas- 
ing benefit  accruals  after  35  years  of  service. 

The  conferees  intend  that  Treasury  regulations  with  respect  to 
these  provisions  are  to  include  special  rules  for  periods  during 
which  the  integration  rules  adopted  in  the  Tax  Reform  Act  are  not 
effective. 

Suspension  of  benefits. — The  conference  agreement  does  not  alter 
the  rules  of  existing  law  concerning  the  suspension  of  benefit  pay- 
ments to  employees  who  are  reemployed  after  attaining  normal  re- 
tirement age.  Accordingly,  a  defined  benefit  plan  compljdng  with 
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the  suspension  of  benefit  rules  is  required  to  provide  additional 
benefit  accruals  but  would  not  have  to  recommence  payments  until 
the  employee  actually  retires  (unless  the  provisions  of  section 
401(a)(9)  of  the  Code  require  the  commencement  of  benefits  because 
the  employee  has  attained  age  70  V2). 

For  example,  if  a  plan  provides  a  benefit  of  $10  monthly  per  year 
of  service  and  an  employee  has  10  years  of  service  at  the  plan's 
normal  retirement  age  of  65,  then  the  employee  is  entitled  to  re- 
ceive a  benefit  of  $100  a  month  if  he  or  she  retires  at  age  65.  If, 
however,  the  retiree  is  reemployed  after  age  65  and  the  plan  con- 
tains a  suspension  of  benefits  provision,  the  plan  is  not  required  to 
pay  any  benefits  during  a  period  of  reemployment,  assuming  that 
the  requirements  for  suspending  benefits  under  the  Code  and 
ERISA  are  satisfied.  Pursuant  to  the  conference  agreement,  the 
plan  is  required  to  provide  an  additional  benefit  of  $10  per  month 
for  each  year  of  service  after  age  65  (until  the  employee  has  the 
maximum  number  of  years  of  service  for  which  credit  is  provided 
under  the  plan).  Thus,  at  age  66,  the  retiring  employee  is  entitled 
to  receive  a  benefit  of  $110  a  month,  but  if  the  employee  is  reem- 
ployed, the  $110  may  be  forfeited  under  the  suspension  of  benefit 
rules.  Similarly,  if  the  employee  is  to  receive  a  benefit  of  $120  at 
age  67  and  the  employee  is  reemployed  the  amount  payable  may  be 
forfeited  for  the  period  of  reemployment  if  the  plan  contains  a  sus- 
pension of  benefits  provision. 

As  under  present  law  (Code  sec.  411),  a  defined  benefit  plan  must 
provide  actuarially  increased  benefits  if  the  suspension  of  benefit 
rules  did  not  apply  or  were  not  applied.  In  such  a  situation,  a  plan 
will  fail  to  satisfy  the  requirements  of  this  amendment  unless  it 
provides  each  participant  in  the  plan  with  additional  accruals. 
However,  the  conference  agreement  provides  that  benefit  adjust- 
ments provided  under  the  plan  to  take  account  of  the  delayed  com- 
mencement of  benefits  are  to  be  credited  to  the  additional  accruals 
otherwise  required.  Thus,  the  value  of  benefits  upon  the  actual 
commencement  of  benefits  would  effectively  offset  the  additional 
accruals  that  are  otherwise  required  under  the  plan. 

If  a  plan  pays  retirement  benefits  to  an  employee  who  continues 
working  after  attainment  of  normal  retirement  age  (and,  therefore, 
neither  suspends  benefits  nor  actuarially  increases  benefits  upon 
later  separation  from  service),  the  provision  of  such  benefit  pay- 
ments are  in  effect  equivalent  to  the  provision  of  an  actuarial  in- 
crease in  benefits  under  a  plan  that  delays  the  commencement  of 
benefits  (without  satisfying  the  suspension  of  benefit  rules).  Accord- 
ingly, under  the  conference  agreement,  such  a  plan  could  offset  the 
additional  accruals  required  by  this  amendment  by  the  value  of  the 
effective  actuarial  increase  in  benefits.  The  conferees  intend  that 
the  Treasury  will  provide  guidelines  for  computing  the  offset. 

Exception  for  certain  early  retirement  benefits. — Under  the  con- 
ference agreement,  an  exception  is  provided  to  the  rules  relating  to 
continued  benefit  accruals  with  respect  to  benefit  accruals  to  the 
extent  they  are  attributable  to  subsidized  early  retirement  benefits. 
The  conferees  intend  that  similar  exceptions  generally  are  to  be 
provided  with  respect  to  other  types  of  benefits,  such  as  disability 
benefits  or  social  security  supplements,  which  are  payable  before 
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normal  retirement  age  or  the  conditions  of  eligibility  for  which  are 
not  determined  on  the  basis  of  age. 

Age  Discrimination  in  Employment  Act. — It  is  the  intention  of 
the  conferees,  in  adopting  the  amendments  to  ADEA  (new  sec.  4(i)), 
that  the  requirements  contained  in  section  4(i)  related  to  an  em- 
ployee's right  to  benefit  accruals  with  respect  to  an  employee  bene- 
fit plan  (as  defined  in  sec.  3(2)  of  ERISA)  shall  constitute  the  entire 
extent  to  which  ADEA  affects  such  benefit  accrual  and  contribu- 
tion matters  with  respect  to  such  plans  on  or  after  the  effective 
date  of  such  provisions  (as  described  in  the  provision).  No  inference 
is  to  be  drawn  by  the  addition  of  section  4(i)  as  to  whether  or  to 
what  extent  employee  benefit  plans  might  have  been  required  to 
provide  benefit  accruals  or  allocations  to  employees'  accounts  for 
employees  protected  under  ADEA  prior  to  the  effective  date  of  sec- 
tion 4(i). 

Effective  date. — The  conference  agreement  clarifies  that  the 
amendments  apply  to  plan  years  beginning  on  or  after  January  1, 
1988.  Such  amendments  do  not  apply  with  respect  to  any  employee 
who  does  not  have  an  hour  of  service  in  any  plan  year  to  which  the 
amendments  apply.  The  provisions  relating  to  the  repeal  of  the 
provision  which  permits  certain  employees  to  be  excluded  from 
plan  participation  are  effective  for  plan  years  beginning  on  or  after 
January  1,  1988,  with  respect  to  hours  of  service  on  or  after  Janu- 
ary 1,  1988.  However,  hours  of  service  prior  to  January  1,  1988, 
shall  be  taken  into  account  for  purposes  of  section  410(a)(l)(A)(ii) 
and  section  410(a)(1)(B)  of  the  Code  (relating  to  minimum  service 
requirements)  and  the  corresponding  sections  of  ERISA,  section 
202(a)(l)(A)(ii)  and  section  202(a)(1)(B)  of  ERISA. 

The  conference  agreement  also  limits  the  special  effective  date 
for  plans  maintained  pursuant  to  a  collective  bargaining  agree- 
ment to  employees  covered  by  such  agreements.  The  conferees  rec- 
ognize that,  as  a  result  of  the  delayed  effective  date  applicable  to 
employees  covered  by  a  collective  bargaining  agreement,  there  may 
be  situations  in  which  a  plan  covering  both  employees  who  are  cov- 
ered by  the  agreement  and  those  who  are  not  so  covered  will  be 
subject  to  two  different  effective  dates.  To  the  extent  that  the  two 
effective  dates  may  cause  the  plan  to  be  considered  discriminatory, 
the  conferees  intend  that  the  Treasury  will  provide  special  rules 
ensuring  that  a  plan  will  not  fail  to  provide  special  rules  ensuring 
that  a  plan  will  not  fail  to  satisfy  the  nondiscrimination  require- 
ments applicable  to  qualified  plans  merely  on  account  of  the  differ- 
ing effective  dates. 

Interagency  coordination. — The  Secretary  of  Labor,  Secretary  of 
the  Treasury,  and  the  Equal  Employment  Opportunity  Commission 
are  to  issue  rulings  and  regulations  that  are  consistent  and  are  to 
consult  and  coordinate  with  one  another  in  issuing  such  rulings 
and  regulations. 
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10.  PORT  USE  TAX  AND  RELATED  TRUST  FUND;  INLAND  WATERWAYS 
FUELS  TAX  AND  RELATED  TRUST  FUND 

Present  law 

Ports. — Present  law  does  not  impose  Federal  user  taxes  on  the 
beneficiaries  of  Federal  expenditures  for  development,  operation, 
and  maintenance  of  U.S.  ports. 

Inland  waterways. — An  excise  tax  of  10  cents  per  gallon  is  im- 
posed on  diesel  and  other  liquid  fuels  used  by  commercial  cargo 
vessels  on  designated  inland  or  intracoastal  waterways  (Code  sec. 
4042).  Amounts  equivalent  to  the  tax  revenues  are  transferred  to 
the  Inland  Waterways  Trust  Fund  in  the  Treasury.  Amounts  in  the 
Trust  Fund  are  available,  as  provided  by  authorization  and  appro- 
priations Acts,  for  construction  and  rehabilitation  expenditures  for 
navigation  on  the  waterways  covered  by  the  fuels  tax. 

House  hill 

Port  use  tax  and  trust  fund. — The  House  bill  imposes  an  excise 
tax  of  0.04  percent  (4  cents  per  $100)  on  the  use  of  a  U.S.  port  by  a 
commercial  vessel  for  loading  or  unloading  of  commercial  cargo,  ef- 
fective January  1,  1987.  Certain  exemptions  are  provided. 

Amounts  equivalent  to  revenues  from  the  tax  are  transferred  to 
a  Port  Trust  Fund  established  by  the  bill;  also,  the  bill  authorizes 
annual  appropriations  to  the  Trust  Fund  equal  to  $1  billion  less 
the  port  use  tax  revenue  amounts  transferred  to  the  Fund. 
Amounts  in  the  Port  Trust  fund  are  to  be  available,  as  provided  by 
appropriations  Acts,  for  specified  port  expenditures,  and  for  rebates 
of  Saint  Lawrence  Seaway  tolls  (U.S.  portion)  attributable  to  cargo 
subject  to  the  port  use  tax.  The  statutory  provisions  for  this  Trust 
Fund  are  placed  in  the  Trust  Fund  Code  of  the  Internal  Revenue 
Code.  These  provisions  are  effective  January  1,  1987. 

Inland  waterways  trust  fund  and  fuels  tax. — The  House  bill  adds 
the  Tennessee-Tombigbee  Waterway  to  the  list  of  designated  water- 
ways with  respect  to  which  the  inland  waterways  fuels  tax  applies. 
Also,  the  bill  places  statutory  provisions  for  the  Inland  Waterways 
Trust  Fund  in  the  Trust  Fund  Code  of  the  Internal  Revenue  Code 
and  makes  certain  changes  relating  to  Trust  Fund  expenditures. 
These  provisions  are  effective  January  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

Port  use  tax  and  trust  fund. — The  conference  agreement  does  not 
include  the  House  bill  provision. 

Inland  waterways  trust  fund  and  fuels  tax. — The  conference 
agreement  does  not  include  the  House  bill  provision. 

11.  OIL  SPILL  LIABILITY  TRUST  FUND  AND  PETROLEUM  TAX 

Present  law 

Funds  relating  to  oil  spill  damages  and  cleanups  have  been  cre- 
ated under  various  statutes,  including  (1)  section  311(k)  of  the  Fed- 
eral Water  Pollution  Control  Act  (Clean  Water  Act)  ("Coast  Guard 


384 


Fund");  (2)  the  Trans-Alaska  Pipeline  Authorization  Act  ("TAPS 
Fund");  the  Deepwater  Port  Act  of  1974  C'Deepwater  Port  Fund"); 
and  the  Outer  Continental  Shelf  Act  Amendments  of  1978  (''Off- 
shore Oil  Fund").  These  funds  are  financed  by  per-barrel  fees  on 
crude  oil  ranging  from  two  to  five  cents  per  barrel  and,  in  the  case 
of  the  Coast  Guard  Fund,  by  general  revenue  appropriations. 

A  tax  of  0.79  cents  per  barrel  was  imposed  on  domestic  crude  oil 
and  imported  petroleum  products  as  part  of  the  funding  for  the 
Hazardous  Substance  Response  Trust  Fund  C'Superfund");  this  tax 
expired  after  September  30,  1985.^ 

House  bill 

Oil  spill  liability  trust  fund 

The  House  bill  establishes  in  the  U.S.  Treasury  the  Oil  Spill  Li- 
ability Trust  Fund  C'Oil  Spill  Fund").  The  general  expenditure  pur- 
poses of  this  fund  are  limited  to  payments,  as  provided  in  appro- 
priation Acts,  of  (1)  certain  removal  costs  and  related  costs  associat- 
ed with  oil  spills;  (2)  claims  asserted  under  the  Comprehensive  Oil 
Pollution  Liability  and  Compensation  Act  C'COPLCA")  that  are  not 
otherwise  compensated;  (3)  administrative  expenses  incurred  by  the 
Federal  Government  under  COPLCA;  and  (4)  contributions  to  the 
International  Fund  for  Compensation  for  Oil  Pollution  Damage 
(''International  Fund")  if  the  conventions  establishing  this  fund 
come  into  force  with  respect  to  the  United  States. 

Payments  from  the  Oil  Spill  Fund  may  be  made  to  a  governmen- 
tal entity  only  for  removal  costs  and  administrative  expenses  relat- 
ed to  removal  costs.  Thus,  for  example,  no  amounts  may  be  paid  to 
any  government  for  natural  resource  damage  claims  or  loss  of  tax 
revenue. 

Under  regulations  to  be  prescribed  by  the  Treasury,  expenditures 
from  the  Oil  Spill  Fund  may  be  made  for  any  contribution  to  the 
International  Fund  only  in  proportion  to  the  portion  of  the  Inter- 
national Fund  that  is  used  for  purposes  consistent  with  the  expend- 
iture purposes  of  the  Oil  Spill  Fund, 

Expenditures  from  the  Oil  Spill  Fund  are  limited  to  $200  million 
per  incident.  Except  in  the  case  of  removal  costs,  payments  may 
not  be  made  from  the  Oil  Spill  Fund  to  the  extent  that  the  balance 
of  such  Fund  following  such  payment  would  be  less  than  $30  mil- 
lion. 

Under  the  House  bill,  the  Oil  Spill  Fund  is  authorized  to  borrow 
up  to  $300  million.  Advances  made  to  the  Oil  Spill  Fund  are  repay- 
able with  interest  to  the  general  fund  of  the  Treasury.  Interest  ac- 
crues, with  annual  compounding,  at  a  rate  equal  to  the  current  av- 
erage yield  on  outstanding  marketable  U.S.  obligations  with  re- 
maining maturity  equal  to  the  anticipated  period  over  which  the 
advance  will  be  outstanding,  as  determined  by  the  Secretary.  All 
advances  must  be  repaid  no  later  than  September  30,  1991. 


'  The  conference  agreement  on  H.R.  2005  (The  Superfund  Amendments  and  Reauthorization 
Act  of  1986),  as  passed  by  the  Senate  on  October  3,  1986,  and  the  House  of  Representatives  on 
October  8,  1986,  reimposes  the  prior-law  excise  tax  on  petroleum  at  a  rate  of  8.2  cents  per  barrel 
on  domestic  crude  oil  and  11.7  cents  per  barrel  on  imported  pertroleum  products,  effective  Janu- 
ary 1,  1987.  A  credit  is  added  for  certain  crude  oil  which  is  returned  to  a  pipeline. 
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Claims  asserted  under  COPLCA  may  not  paid  from  any  source 
other  than  the  Oil  Spill  Fund.  Claims  against  the  Oil  Spill  Fund 
are  to  be  paid  in  full  in  the  order  in  which  they  are  finally  deter- 
mined, subject  to  the  expenditure  limitations  described  above. 

Excise  tax  on  petroleum 

Under  the  House  bill,  the  Oil  Spill  Fund  is  financed  in  part  by 
an  excise  tax  of  1.3  cents  per  barrel  on  crude  oil  and  imported  pe- 
troleum products  ("oil  spill  tax").  The  tax  is  imposed  on  the  same 
crude  oil  and  petroleum  products,  and  is  subject  to  the  same  defini- 
tional and  other  provisions,  as  the  Superfund  petroleum  tax  (sec. 
4611)  which  expired  on  September  30,  1985.  The  collection,  enforce- 
ment, and  penalty  provisions  also  are  the  same  as  under  the  Super- 
fund  petroleum  tax. 

A  credit  against  the  oil  spill  tax  is  allowed  for  amounts  paid  by 
the  taxpayer  before  1987  into  the  Deepwater  Port  Fund  or  the  Off- 
shore Oil  Fund. 

Effective  date 

The  oil  spill  tax  is  effective  January  1,  1987,  through  December 
31,  1991.  The  Oil  Spill  Liability  Trust  Fund  provisions  are  effective 
January  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

Oil  spill  liability  trust  fund 

The  conference  agreement  follows  the  House  bill,  except  that— 

(1)  The  Oil  Spill  Fund  is  authorized  to  borrow  up  to  $500  mil- 
lion from  the  general  fund  of  the  Treasury,  subject  to  the  same 
conditions  as  under  the  House  bill. 

(2)  The  liability  of  the  Oil  Spill  Fund  cannot  exceed  $500  mil- 
lion for  any  single  incident.  (The  conference  agreement  retains 
the  restriction  on  any  payment,  other  than  for  removal  costs, 
that  would  reduce  the  fund  balance  below  $30  million.) 

(3)  Payments  from  the  Oil  Spill  Fund  may  be  made  to  a  gov- 
ernmental entity  only  for  (A)  removal  costs  and  administrative 
expenses  related  to  removal  costs,  and  (B)  natural  resource 
damage  claims  not  in  excess  of  $250  million  per  incident  and 
related  administrative  expenses. 

(4)  All  references  to  COPLCA  are  treated  as  references  to 
any  authorizing  legislation  that  is  substantially  identical  to 
subtitle  E  of  Title  VI  or  subtitle  D  of  Title  VIII  of  H.R.  5300,  ^ 
as  passed  by  the  House  on  September  24,  1986.  If  no  such  legis- 
lation is  enacted  by  September  1,  1987,  the  trust  fund  provi- 
sions would  never  take  effect  (see  effective  dates,  below). 

Under  rules  to  be  prescribed  by  the  Treasury,  expenditures  from 
the  Oil  Spill  Fund  may  be  made  for  any  contribution  to  the  Inter- 


2  These  correspond  to  the  oil  spill  liability  and  compensation  provisions  as  reported  by  the 
House  Committee  on  iMerchant  Marine  and  Fisheries  and  the  House  Committee  on  Public 
Works  and  Transportation,  respectively,  each  of  which  is  included  in  H.R.  5300. 
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national  Fund  only  in  proportion  to  the  portion  of  the  Internation- 
al Fund  that  is  used  for  purposes  consistent  with  the  expenditure 
purposes  of  the  Oil  Spill  Fund.  The  conferees  intend  that  the  por- 
tion of  any  contribution  made  to  the  International  Fund  that  is 
paid  out  of  the  Oil  Spill  Fund  shall  be  limited  to  the  portion  of  the 
expenditures  from  the  International  Fund  (after  the  date  of  enact- 
ment of  authorizing  legislation)  that  are  made  for  purposes  consist- 
ent with  those  of  the  Oil  Spill  Fund.  (If  the  International  Fund  has 
made  no  expenditures  for  any  purpose,  no  limitation  would  apply.) 
Expenditures  by  the  International  Fund  that  are  inconsistent  with 
the  purposes  of  the  Oil  Spill  Fund  include,  but  are  not  limited  to, 
payments  to  national  or  subnational  governments  (or  agencies 
thereof)  to  the  extent  such  payments  are  for  (1)  replacement  of  tax 
revenues,  or  (2)  natural  resource  damage  assessments  and  claims  in 
excess  of  $250  million  per  incident. 

Excise  tax  on  petroleum 

The  conference  agreement  follows  the  House  bill,  with  the  fol- 
lowing modifications: 

First,  if  the  Superfund  Amendments  and  Authorization  Act  of 
1986  is  enacted,  the  tax  would  be  imposed  on  the  same  crude  oil 
and  petroleum  products  as  would  be  taxed  under  Code  section  4611 
(Superfund  tax  on  petroleum)  as  amended  by  that  Act. 

Second,  the  excise  tax  on  petroleum  is  to  terminate  when  cumu- 
lative revenues  from  the  tax  reach  $300  million.  (This  provision  ap- 
plies only  to  the  portion  of  the  petroleum  tax  used  to  finance  the 
Oil  Spill  Fund.) 

Third,  the  credit  for  previous  contributions  to  the  Deepwater 
Port  Fund  or  the  Offshore  Oil  Fund  is  to  include  the  contributors' 
share  of  accrued  interest  on  contributions,  determined  as  of  Janu- 
ary 1,  1987. 

Effective  date 

The  Oil  Spill  Fund  provisions  and  the  tax  on  domestic  and  im- 
ported oil  will  be  effective  on  the  beginning  of  the  first  month  oc- 
curring more  than  30  days  after  enactment  of  authorizing  legisla- 
tion, but  in  no  event  will  such  provisions  and  taxes  be  effective 
before  February  1,  1987.  The  taxes  and  trust  fund  provisions  will 
never  become  effective  if  authorizing  legislation  is  not  enacted  by 
September  1,  1987. 

12.  APPROPRIATIONS  FOR  IRS  ENFORCEMENT 

Present  law 

The  Internal  Revenue  Service  (IRS)  is  responsible  for  administer- 
ing almost  all  of  the  tax  laws.  The  cost  of  the  entire  IRS  budget  is 
funded  through  annual  appropriations  of  general  revenues. 

House  bill 

The  House  bill  provides  for  increases  in  the  funding  levels  appro- 
priated to  specific  IRS  functions  for  fiscal  year  1987.  Increased 
funds  are  to  be  directed  to  functions  involving  examination,  collec- 
tion, and  related  tax  compliance  activities,  as  follows: 
Salaries  and  expenses   $95,147,000 
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Processing  tax  returns  

Examinations  and  appeals  

Investigation,  collection,  and  taxpayer  service 


1,332,902,000 
1,623,162,000 
1,196,581,000 


These  changes  in  funding  are  to  be  effective  only  if  the  allocation 
to  the  Senate  Appropriations  Committee  for  the  budget  for  fiscal 
year  1987  for  the  IRS  is  increased  by  $300  million  in  both  new 
budget  authority  and  outlays. 

Senate  amendment 

The  Senate  amendment  generally  is  the  same  as  the  House  bill. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 


1.  CUSTOMS  USER  FEES  (SECS.  8351  AND  8352  OF  CONFERENCE 
agreement;  sec.  10361  OF  HOUSE  BILL;  NO  SENATE  PROVISION) 

Present  law 

The  Consolidated  Omnibus  Budget  Act  of  1985  (P.L.  99-272)  for 
the  first  time  imposed  a  schedule  of  customs  user  fees  to  cover  Cus- 
toms' costs  of  processing  the  arrival  of  vessels,  trucks,  trains,  pri- 
vate boats  and  planes,  and  passengers.  No  fees  were  imposed,  how- 
ever, on  the  processing  of  commercial  merchandise.  The  total  reve- 
nues from  such  fees  are  approximately  $170  million  per  year. 

House  hill 

Imposes  a  customs  user  fee  on  all  formal  entries  of  imported 
merchandise  for  consumption  based  on  the  customs  value  of  such 
merchandise  of  0.5  percent  ad  valorem  for  the  period  December  1, 
1986,  through  September  30,  1987,  and  0.2  percent  ad  valorem 
thereafter.  The  provision  would  not  apply  to  informal  entries  or  to 
articles  classifiable  under  items  in  schedule  8  of  the  Tariff  Sched- 
ules. These  fees  would  be  in  addition  to  the  processing  fees  re- 
quired under  present  law.  The  proceeds  of  such  fee  would  be  depos- 
ited in  a  separate  account  within  the  general  fund  of  the  Treasury 
and  be  available,  subject  to  appropriation,  to  the  Customs  Service 
for  carrying  out  its  operations. 

On  September  30,  1988,  and  every  two  years  thereafter,  the  Sec- 
retary of  the  Treasury  would  be  required  to  submit  a  report  to  the 
Congress  concerning  any  necessary  fee  adjustments  to  bring  the  ac- 
count into  a  zero  balance  and  to  ensure  that  the  fee  reflects  the 
actual  costs  of  the  services  provided. 

Senate  amendment 
No  provision. 

Conference  agreement 

The  conferees  agreed  to  an  amended  version  of  the  House  provi- 
sion imposing  a  user  fee  of  0.22  percent  ad  valorem  in  fiscal  year 
1987  and  0.17  percent  ad  valorem  in  fiscal  years  1988  and  1989  on 
all  formal  entries  of  imported  merchandise  for  consumption,  begin- 
ning December  1,  1986,  based  on  the  appraised  customs  value  of 
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such  merchandise.  These  fees  would  be  in  addition  to  the  process- 
ing fees  required  under  present  law  and  all  such  fees  would  expire 
at  the  conclusion  of  fiscal  year  1989.  The  provision  would  not  apply 
to  articles  classifiable  under  items  in  schedule  8  of  the  Tariff 
Schedules  or  to  the  products  of  least  developed  developing  coun- 
tries (LDDCs),  eligible  countries  under  the  Caribbean  Basin  Initia- 
tive (CBI),  or  U.S.  insular  possessions.  The  proceeds  of  such  fees 
would  be  deposited  in  a  dedicated  account  within  the  general  fund 
of  the  Treasury  and  be  available,  subject  to  authorization  and  ap- 
propriation, to  offset  appropriations  to  the  Customs  Service  for  the 
cost  of  commercial  services  rendered.  In  fiscal  years  1988  and  1989, 
a  special  formula  would  allow  reduction  of  the  fee  if  that  became 
necessary  to  ensure  that  the  fee  structure  and  revenue  derived 
therefrom  in  the  outyears  of  the  program  are  consistent  with  the 
international  obligations  of  the  United  States. 

During  the  effective  period  of  the  customs  user  fees.  Customs 
would  be  precluded  from  assessing  charges  for  cargo  inspection  or 
clearance  services  or  any  other  customs  service  performed  or  per- 
sonnel provided  in  connection  with  the  arrival  or  departure  of  any 
commercial  vessel,  vehicle,  or  aircraft,  its  passengers,  crew,  and 
cargo,  including  those  performed  outside  of  normal  business  hours 
on  an  overtime  basis  and  those  performed  outside  of  the  United 
States  except  for  those  fees  authorized  under  subsection  (a)  of  sec- 
tion 13031  of  the  Consolidated  Omnibus  Budget  Reconciliation  Act 
of  1985  as  amended  by  this  Act.  This  provision  includes,  in  section 
8352,  an  authorization  of  appropriations  for  the  U.S.  Customs  Serv- 
ice for  fiscal  year  1987  of  $1,001,180,000  to  serve  as  a  measure  of 
limitations  applicable  to  such  fees  under  existing  international 
trade  agreements. 

The  fee  is  intended  to  apply  to  all  formal  entries  of  merchandise 
for  consumption,  including  warehouse  withdrawals  for  consump- 
tion. The  fee  would  not  apply,  however,  to  informal  entries,  mer- 
chandise which  does  not  formally  enter  U.S.  commerce  for  con- 
sumption, or  any  articles  which  are  eligible  for  special  tariff  treat- 
ment under  one  of  the  provisions  in  schedule  8  of  the  Tariff  Sched- 
ules of  the  United  States.  The  conferees  also  agreed  to  exclude  the 
products  of  U.S.  insular  possessions,  LDDCs,  and  CBI  countries 
from  the  application  of  this  fee  primarily  because  these  are  among 
the  poorest  nations  in  the  world  and  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  authorizes  signatories  to  provide  special 
and  differential  treatment  to  developing  countries. 

The  conferees  intend  that  the  exemption  for  articles  entering 
under  schedule  8  shall  include  the  full  value  of  items  which,  if  du- 
tiable, would  be  eligible  for  entry  under  TSUS  items  such  as  items 
806.30  or  807.00,  even  if  the  articles  are  currently  duty-free  under 
the  parent  provision. 

The  fee  would  apply  to  all  other  articles,  however,  regardless  of 
whether  such  articles  are  dutiable  or  duty-free  or  whether  the  arti- 
cles are  eligible  for  a  tariff  preference  such  as  the  Generalized 
System  of  Preferences  (GSP)  or  a  bilateral  free  trade  arragement. 

In  the  case  of  small  airports  and  other  facilities  where  the  entire 
cost  of  maintaining  customs  services  is  already  borne  by  the  users 
of  such  facilities,  the  Secretary  of  the  Treasury  would  be  author- 
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ized  to  impose  a  lower  merchandise  entry  fee  than  would  be  appli- 
cable otherwise. 

The  conferees  believe  that  a  necessary  corollary  to  the  imposition 
of  a  merchandise  user  fee  is  adequate  and  expeditious  customs 
processing  of  such  merchandise.  The  importing  community  has  a 
right  to  expect  the  Customs  Service  to  be  adequately  staffed  and  to 
provide  its  services  in  an  expeditious  fashion.  It  is  the  intention  of 
the  conferees  in  providing  for  a  customs  user  fee  for  cargo  ship- 
ments, that  such  a  fee  will  enable  the  Customs  Service  to  guaran- 
tee that  staffing  and  services  will  be  provided  at  such  times  and  at 
such  levels  as  are  necessary  to  meet  the  demand  of  the  shipping 
public. 

The  conferees  are  also  concerned  that  the  creation  of  a  user  fee 
on  consumption  entries  not  be  the  occasion  for  an  increase  in  the 
recordkeeping  or  other  data  collection  burdens  imposed  upon  the 
public.  In  this  regard,  it  is  anticipated  that  the  Customs  Service 
will  continue  to  employ  its  existing  standard  consumption  entry 
form  (CF  7501)  which  contains  sufficient  information  to  assure 
proper  collection  of  the  user  fee.  In  implementing  the  new  user  fee, 
the  conferees  direct  the  Commissioner  of  Customs  to  make  certain 
that  no  new  recordkeeping  or  data  collection  burdens  are  imposed 
upon  the  public,  including  all  shippers,  cargo-freight  carriers,  or  re- 
lated entities. 

The  new  fees  are  consistent  with  U.S.  obligations  under  the 
GATT.  These  fees  are  limited  in  amount  to  the  approximate  cost  of 
services  rendered  by  the  Customs  Service,  and  the  fees  are  there- 
fore consistent  with  the  GATT  exceptions  regarding  such  charges. 
Article  II,  section  2,  of  the  GATT  authorizes  any  contracting  party 
to  impose  at  any  time  on  the  importation  of  any  product  'Tees  or 
other  charges  commensurate  with  the  costs  of  services  rendered." 
Article  VIII  is  to  similar  effect.  Moreover,  Article  XX  of  the  GATT, 
entitled  ''General  Exceptions,"  allows  the  United  States  to  adopt 
any  measure  "necessary  to  secure  compliance  with  laws  ...  in- 
cluding those  relating  to  customs  enforcement.  ..."  Since  customs 
enforcement  involves  inspection  and  various  duty  collections  over 
and  above  commercial  operations,  the  fee  does  not  cover  all  oper- 
ations that  such  a  fee  may  cover  under  GATT. 

An  overall  ad  valorem  fee  is  the  only  way  to  equitably  distribute 
the  cost  of  Customs'  commercial  services.  In  line  with  GATT  Arti- 
cle VIII,  the  fee  is  limited  to  the  approximate  cost  of  these  services. 
The  total  revenues  of  approximately  $170  million  per  year  realized 
from  the  existing  fees  fall  far  short  of  covering  the  costs  of  services 
rendered  by  the  Customs  Service.  The  additional  fees  have  been 
limited  to  less  than  the  cost  of  all  services  rendered. 

The  fee  level  of  0.22  percent  ad  valorem  in  fiscal  year  1987  was 
adopted  because  the  CBO  revenue  estimate  of  $790  million  in  fiscal 
year  1987,  which  provides  the  basis  for  revenue  scoring  under  the 
Budget  Act,  is  based  upon  a  CBO  estimate  of  imports  of  $436.6  bil- 
lion in  that  fiscal  year.  The  conferees  are  advised  by  the  Adminis- 
tration that  imports  in  fiscal  year  1987  will  actually  be  significant- 
ly lower  than  the  CBO  estimate,  largely  because  of  the  impact  of 
the  declining  value  of  the  U.S.  dollar.  Based  on  annualized  trade 
data  for  the  first  six  months  of  calendar  year  1986  and  the  estimat- 
ed effect  of  the  decline  in  the  value  of  the  dollar,  a  more  realistic 
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projection  of  imports  for  fiscal  year  1987  would  be  approximately 
$366.2  billion  or  $70  billion  less  than  the  CBO  estimate.  On  the 
basis  of  this  figure,  the  actual  revenues  realized  from  the  user  fee 
will  be  about  $630  million  which,  together  with  the  $170  million 
currently  being  collected,  closely  approximates  the  $830  million 
salary  and  expense  figure  authorized  in  this  legislation  for  fiscal 
year  1987. 

Second,  the  conferees  opted  for  a  slightly  higher  fee  in  the  first 
year  to  ensure  that  there  are  adequate  receipts  in  the  fund  to  cover 
start-up  costs  and  to  cover  any  potential  increases  in  the  costs  of 
customs  operations.  In  this  regard,  the  fee  was  reduced  to  0.17  per- 
cent ad  valorem  after  only  10  months  of  operation  on  the  belief 
that,  after  the  start-up  costs  were  absorbed,  the  lower  fee  in  subse- 
quent years  would  offset  any  surplus  resulting  in  fiscal  year  1987, 
so  that  for  the  first  two  years  the  fees  realized  will  closely  approxi- 
mate Customs'  actual  costs  of  commercial  operations. 

Third,  beginning  in  fiscal  year  1988,  a  mechanism  is  provided 
which  would  authorize  the  Secretary  of  the  Treasury  to  reduce  the 
applicable  fee  so  that  the  amount  realized  from  such  fees  would  be 
reduced  in  an  equivalent  amount  to  any  reductions  in  the  amount 
appropriated  to  the  U.S.  Customs  Service  for  commercial  oper- 
ations. The  conferees  are  concerned  that  in  future  years,  the 
amount  authorized  for  the  Customs  Service  would,  in  some  part, 
not  be  appropriated,  and  therefore  the  fee  provided  for  in  fiscal 
years  1988  and  1989  in  the  conference  agreement  (which  must, 
under  the  Budget  Act,  be  established  now  in  order  to  count  as  sav- 
ings with  respect  to  those  years)  would  be  higher  than  is  consistent 
with  the  standard  of  Article  VIII  of  the  GATT.  To  answer  this  con- 
cern, the  conferees  have  established  a  "fee  reduction  mechanism" 
applicable  in  fiscal  years  1988  and  beyond,  which  provides  that  the 
fee  is  the  lower  of  the  fee  set  by  this  bill  or  an  ad  valorem  rate  the 
Secretary  of  the  Treasury  is  required  to  set  in  accordance  with  a 
formula.  The  formula  requires  that  the  Secretary  reduce  the  rate 
of  the  fee  to  produce  revenue  each  year  equal  to  the  amount  au- 
thorized for  salaries  and  expenses  for  commercial  operations  of  the 
Customs  Service  in  that  same  year.  This  authorization  amount,  as 
well  as  the  fee,  is  required  by  the  bill  to  be  explicitly  authorized 
each  year. 

All  customs  user  fees,  whether  derived  from  merchandise  entries 
or  otherwise,  are  to  be  deposited  in  a  dedicated  account  in  the  Gen- 
eral Fund  of  the  Treasury,  to  be  used  exclusively  to  reimburse  the 
Customs  Service  appropriation.  The  fee  reduction  mechanism 
which  is  authorized  for  fiscal  years  1988  and  1989  should  ensure 
that  the  balance  in  this  account  is  reduced  to  zero  by  the  close  of 
fiscal  year  1989. 

Finally,  in  order  to  ensure  that  the  fees  approximate  the  actual 
costs  of  Customs'  operations,  the  Secretary  is  directed  at  the  end  of 
fiscal  year  1988  and  every  two  years  thereafter  to  recommend  cor- 
rections in  the  fee  structure  in  order  to  bring  the  funds  in  the  dedi- 
cated customs  user  fee  account  to  a  zero  balance.  Accordingly,  the 
conferees  chose  to  adopt  a  cautious  approach  and  to  approve  a  fee 
structure  which  would  guarantee  adequate  funding  at  the  outset 
and  strive  for  overall  balance  in  the  ensuring  years  in  a  manner 
that  is  completely  consistent  with  our  obligations  under  the  GATT. 
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2.  TEMPORARY  INCREASE  IN  PUBLIC  DEBT  LIMIT 

The  amount  available  for  the  debt  limit  through  May  1987, 
$2,300  billion,  is  consistent  with  the  budget  totals  and  budget  defi- 
cits in  the  Budget  Resolution  adopted  by  Congress  for  fiscal  year 
1987.  The  increase  of  $189  billion  would  expire  on  May  15,  1987 
and  the  debt  limit  will  revert  to  its  permanent  level  of  $2,111  bil- 
lion. 

3.  RESTORATION  OF  LOST  INTEREST  TO  CERTAIN  TRUST  FUNDS 

The  conference  agreement  provides  for  the  restoration  to  certain 
Federal  trust  funds  of  lost  interest  and  obligations  due  to  any  non- 
investments,  redemptions,  or  disinvestments  that  occurred  as  a 
result  of  the  failure  to  extend  the  debt  limit  by  September  30,  1986. 
This  provision  places  those  trust  funds  that  experienced  any  dis- 
ruption in  normal  investment  and  redemption  procedures  due  to 
debt  ceiling  constraints  in  the  same  position  they  would  have  been 
in  had  H.J.  Res.  668,  as  passed  by  the  House  of  Representatives  on 
June  26,  1986,  been  enacted  into  law  on  September  30,  1986. 

Medicaid  Provisions 
1.  optional  coverage  for  poor  pregnant  w^omen  and  children 

(SECTION  9401) 

Present  law 

States  are  required  to  provide  Medicaid  coverage  to  all  children 
receiving  assistance  under  the  Federally-assisted  Aid  to  Families 
with  Dependent  Children  (AFDC)  program  and  may  provide  cover- 
age for  children  who  would  be  eligible  for  AFDC  except  for  income 
requirements  (known  as  the  medically  needy).  States  are  required 
to  cover  all  children  born  after  October  1,  1983,  up  to  age  5  who 
meet  the  AFDC  income  and  resources  requirements  and  may 
extend  coverage  to  all  such  children  under  age  5  immediately. 
States  are  also  required  to  cover  pregnant  women  meeting  AFDC 
income  and  resources  standards. 

House  bill 

(a)  New  optional  categorically  needy  group. — 

(i)  Creates  a  new  optional  categorically  needy  group  com- 
posed of  pregnant  women  (through  60  days  following  preg- 
nancy) and  infants  up  to  1  year  of  age  with  family  incomes  up 
to  the  Federal  poverty  level.  A  State  choosing  this  option  could 
not  elect  to  cover  only  pregnant  women  or  only  children. 

(ii)  Provides  that  States  could  choose  an  income  eligibility 
level  between  the  AFDC  payment  level  and  100  percent  of  the 
Federal  poverty  line.  The  State  is  required  to  use  the  same 
methodology  used  in  determining  eligibility  for  AFDC  benefits. 
Costs  incurred  for  medical  care  are  not  taken  into  account  in 
determining  eligibility. 

(iii)  Prohibits  States  from  setting  a  resource  standard  for 
newly  eligible  pregnant  women.  For  infants,  States  are  not  per- 
mitted to  apply  a  resource  standard  that  is  more  restrictive 
than  the  AFDC  standard;  they  are  permitted  to  use  the  SSI  re- 
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source  standard;  some  other  less  restrictive  resource  test;  or  to 
impose  no  resource  requirements  at  all. 

(iv)  Specifies  that  any  different  treatment  of  income  and  re- 
sources provided  for  newly  eligible  persons  shall  not  require  or 
permit  such  treatment  for  other  persons. 

(v)  Provides  that  if  a  State  chooses  to  cover  a  new  optional 
categorically  needy  group,  it  may  not  lower  its  AFDC  payment 
levels  below  those  in  effect  on  April  17,  1986. 

(h)  Benefits. — Specifies  that  newly  covered  pregnant  women  are 
only  entitled  to  services  related  to  pregnancy  (including  prenatal, 
delivery,  and  postpartum  services)  and  other  conditions  which  com- 
plicate pregnancy. 

(c)  Continuation  of  assistance. — 

(i)  Permits  a  State  to  treat  pregnant  women  eligible  under 
this  provision  as  eligible  for  Medicaid  throughout  their  preg- 
nancy without  regard  to  any  change  in  family  income. 

(ii)  Requires  States  to  extend  eligibility  for  an  infant  receiv- 
ing inpatient  services  on  his/her  first  birthday  until  the  end  of 
the  inpatient  episode. 

Senate  amendment 

(a)  New  optional  categorically  needy  group. — 

(i)  Similar  provision  except  that  beginning  in  FY  88  States 
could  increase  the  age  level  by  one  year  in  each  fiscal  year 
until  all  children  up  to  age  5  were  included.  States  could  not 
elect  to  cover  one  age  group  unless  children  in  all  younger  age 
groups  were  covered. 

(ii)  Similar  provision  except  does  not  specify  that  the  mini- 
mum level  is  the  AFDC  level. 

(iii)  Specifies  that  application  of  a  resources  standard  is  at  a 
State  option.  The  State  may  choose  the  resources  standard  and 
methodology  used  under  AFDC,  SSI,  or  the  medically  needy 
programs;  or 

(iv)  Identical  provision. 

(v)  Similar  provision  except  linked  to  enactment. 

(b)  Benefits.~\denticQ\  provision. 

(c)  Continuation  of  assistance. — 

(i)  Identical  provision. 

(ii)  Identical  provision  except  also  includes  newly  eligible 
children. 

Conference  agreement 

(a)  New  optional  categorically  needy  group. — 

(i)  The  conference  agreement  follows  the  Senate  amendment. 

(ii)  The  conference  agreement  follows  the  Senate  amend- 
ment. 

(iii)  The  conference  agreement  follows  the  Senate  amend- 
ment with  a  modification.  In  the  case  of  pregnant  women,  the 
States  would  be  allowed  to  impose  resource  standards  and 
methodologies  that  are  no  more  restrictive  than  those  under 
the  SSI  program.  In  the  case  of  infants  and  children,  the  States 
would  be  allowed  to  impose  resource  standards  and  methodolo- 
gies no  more  restrictive  than  those  under  their  AFDC  pro- 
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grams.  As  under  current  law,  AFDC  sibling  and  grandparent 
deeming  rules  would  not  apply  to  this  population. 

(iv)  The  conference  agreement  follows  the  Senate  amend- 
ment. 

(v)  The  conference  agreement  follows  the  House  bill. 

(b)  Benefits. — The  conference  follows  the  Senate  am.endment. 

(c)  Continuation  of  assistance. —The  conferenced  agreement  fol- 
lows the  Senate  amendment  with  respect  to  items  (i)  and  (ii). 

Effective  date.— Except  for  the  phased-in  coverage  of  children, 
applies  to  medical  assistance  furnished  in  calendar  quarters  begin- 
ning on  or  after  April  1,  1987.  The  phased-in  coverage  for  children 
begins  October  1,  1987  and  is  extended  in  1-year  intervals  until  Oc- 
tober 1,  1990,  when  all  newly  eligible  children  under  age  5  may  be 
covered.  These  options  are  effective  on  the  dates  specified  whether 
or  not  final  regulations  have  been  promulgated  by  those  dates. 

2.  OPTIONAL  PRESUMPTIVE  ELIGIBILITY  PERIOD  FOR  PREGNANT  WOMEN 

(SECTION  9407) 

Present  law 

Title  XIX  of  the  Social  Security  Act  allows  for  a  3-month  retroac- 
tive eligibility  period  prior  to  the  date  on  which  application  for 
medical  assistance  is  made.  Medicaid  regulations  further  require 
State  agencies  to  determine  eligibility  within  45  days  from  the  day 
of  the  application  for  benefits.  If  the  application  is  approved,  medi- 
cal expenses  incurred  during  the  3-month  retroactive  eligibility 
period  and  services  incurred  after  the  date  of  application  for  bene- 
fits are  reimbursed  under  the  normal  Medicaid  rules.  If  the  appli- 
cation is  denied,  medical  expenses  incurred  during  the  3-month  ret- 
roactive eligibility  period  and  services  incurred  after  the  day  of  ap- 
plication remain  the  responsibility  of  the  individual. 

House  bill 

No  provision. 

Senate  amendment 

Permits  States  to  make  ambulatory  prenatal  care  available  to 
pregnant  women  during  a  presumptive  period  of  eligibility  which  is 
defined  as:  (1)  beginning  on  the  date  on  which  a  qualified  provider 
determines  on  the  basis  of  preliminary  information  that  the  family 
income  falls  below  the  applicable  Medicaid  standard;  and  (2)  ending 
\     on  the  earlier  of  the  day  on  which  the  application  is  approved  or 
i     disapproved  by  the  State  agency  or  45  days  after  the  date  the  pro- 
i     vider  makes  the  determination.  A  qualified  provider  (1)  is  eligible 
for  Medicaid  payments;  (2)  provides  outpatient  hospital  services, 
j     rural  health  services,  or  clinic  services;  (3)  is  determined  by  the 
j     State  agency  to  be  capable  of  making  presumptive  eligibility  deter- 
I     minations;  and  (4)  receives  funds  under  the  migrant  health  centers, 
community  health  centers,  or  the  maternal  and  child  health  block 
grant  programs;  participates  under  the  Special  Supplemental  Food 
j     Program  for  Women,  Infants  and  Children  or  the  Commodity  Sup- 
plemental Food  Program;  or  participates  in  a  State  perinatal  pro- 
gram. The  State  agency  is  required  to  provide  qualified  providers 
with  necessary  application  forms  and  information  on  how  to  assist 
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pregnant  women  to  complete  the  forms.  A  provider  that  deter- 
mines a  woman  is  presumptively  eligible  is  required  to  notify  the 
State  agency  within  5  working  days  of  the  determination.  The  pro- 
vider also  must  inform  the  woman  at  the  time  the  determination  is 
made  that  she  is  required  to  apply  for  Medicaid  within  14  days  of 
the  determination,  and  the  woman  is  required  to  make  such  appli- 
cation. Payments  made  on  behalf  of  presumptively  eligible  women 
shall  be  at  the  same  rate  otherwise  applicable.  The  amounts  of  any 
excess  payment  under  this  provision  are  not  to  be  included  toward 
the  calculation  of  excess  payments  under  the  State's  quality  con- 
trol program. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with  a 
clarification  that  the  provision  is  effective  on  April  1,  1987,  without 
regard  to  whether  final  regulations  have  been  promulgated  by  that 
date.  The  conference  agreement  further  clarifies  that,  in  the  case 
where  a  pregnant  woman  does  not  file  a  Medicaid  application 
within  the  required  14  day  period,  the  woman's  presumptive  eligi- 
bility terminates  at  the  end  of  the  14  day  period. 

Effective  date. — Applies  to  ambulatory  prenatal  care  furnished  in 
calendar  quarters  beginning  on  or  after  April  1,  1987,  without 
regard  to  whether  final  regulations  have  been  promulgated  by  that 
date. 

3.  OPTIONAL  COVERAGE  OF  ELDERLY  AND  DISABLED  POOR  FOR  ALL 
MEDICAID  BENEFITS  (SECTION  9402) 

Present  law 

Eligibility  of  the  elderly  and  the  disabled  for  Medicaid  is  linked 
to  actual  or  potential  receipt  of  cash  assistance  under  the  Federal 
Supplemental  Security  Income  (SSI)  program.  The  elderly  and  the 
disabled  covered  under  Medicaid  generally  are  persons  receiving 
Federal  and/or  State  SSI  payments,  residing  in  a  skilled  nursing 
facility  or  intermediate  care  facility,  or  incurring  substantial  medi- 
cal expenses.  The  income  and  resource  eligibility  criteria  differ  sub- 
stantially among  the  States. 

House  bill 

(a)  New  optional  categorically  needy  group. — Creates  a  new  op- 
tional categorically  needy  group  composed  of  the  aged  and  disabled 
with  family  incomes  up  to  the  Federal  poverty  level.  A  State  choos- 
ing this  option  would  have  to  offer  the  benefit  package  available  to 
other  categorically  needy  recipients.  A  State  choosing  this  option 
would  also  have  to  cover  some  newly  eligible  pregnant  women  and 
children. 

(b)  Income  and  resources  standards. — Provided  that  States  could 
choose  an  income  eligibility  level  up  to  100  percent  of  the  Federal 
poverty  line.  Costs  incurred  for  medical  care  are  not  taken  into  ac- 
count in  determining  eligibility.  Required  States  to  use  SSI  re- 
source standards,  except  that  if  a  State  has  a  medically  needy  pro- 
gram utilizing  higher  resource  standards,  it  may  utilize  those 
higher  standards.  Specifies  that  any  different  treatment  of  income 
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and  resources  provided  for  newly  eligible  persons  shall  not  require 
or  permit  such  treatment  for  other  persons. 

Senate  amendment 

(a)  New  optional  categorically  needy  group. — Identical  provision. 
(h)  Income  and  resources  standards. — Identical  provision. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

Effective  date. — Applies  to  payments  to  States  for  calendar  quar- 
ters beginning  on  or  after  July  1,  1987,  without  regard  to  whether 
final  regulations  have  been  promulated  by  that  date. 

4.  OPTIONAL  COVERAGE  OF  POOR  MEDICARE  BENEFICIARIES  FOR 
MEDICARE  COST-SHARING  EXPENSES  (SECTION  9403) 

Present  law 

Coverage  under  Medicare  Part  B  requires  payment  of  monthly 
premium.  Most  States  make  this  payment  for  their  Medicaid  eligi- 
bles  under  a  "buy-in"  agreement.  While  States  may  buy  into  Medi- 
care for  both  their  cash  assistance  and  non-cash  assistance  popula- 
tions who  are  eligible  for  Medicare,  Federal  matching  for  premium 
payments  is  only  available  for  the  cash  assistance  group. 

States  may  receive  Federal  matching  payments  for  Medicare 
cost-sharing  charges,  including  deductibles  and  coinsurance,  for 
services  provided  to  their  dual  eligibles. 

House  bill 

(a)  New  optional  coverage  group  for  medicare  cost-sharing. — 

(i)  Creates  a  new  optional  coverage  group  composed  of  Medi- 
care Part  A  beneficiaries  not  otherwise  eligible  for  Medicaid 
with  family  incomes  up  to  the  Federal  poverty  level.  A  State 
choosing  this  option  would  also  have  to  cover  some  newly  eligi- 
ble pregnant  women  and  children. 

(ii)  Provides  that  States  could  choose  an  income  eligibility 
level  up  to  100  percent  of  the  Federal  poverty  line.  Costs  in- 
curred for  medical  care  are  not  taken  into  account  in  deter- 
mining eligibility. 

(iii)  Requires  States  to  use  SSI  resource  standards,  except 
that  if  a  State  has  a  medically  needy  program  using  higher  re- 
source standards,  it  may  apply  those  higher  standards  to  this 
group. 

(iv)  Specifies  that  any  different  treatment  of  income  and  re- 
sources provided  for  newly  eligible  persons  shall  not  require  or 
permit  such  treatment  for  other  persons. 

(h)  Benefits. — Specifies  that  covered  benefits  are  limited  to  Medi- 
care cost-sharing.  Medicare  cost-sharing  is  defined  as  Part  B  premi- 
ums. Part  A  deductibles  and  coinsurance,  Part  B  deductibles  and 
Part  B  coinsurance.  The  term  may  include,  at  the  option  of  the 
State,  premiums  for  enrollment  of  an  eligible  beneficiary  with  a 
Medicare-qualified  risk-sharing  HMO. 

(c)  Payment  amounts. — Provides  that  the  total  of  Medicaid  pay- 
ments for  Medicare  cost-sharing  charges  under  this  provision  to- 
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gether  with  Medicare  payments  may  exceed  the  amounts  otherwise 
payable  under  the  State  Medicaid  plan  for  such  services. 

(d)  Effective  date  of  benefits. — Specifies  that  if  an  individual  is 
determined  to  be  a  qualified  Medicare  beneficiary  as  defined  under 
this  provision,  the  determination  shall  apply  to  services  furnished 
after  the  end  of  the  month  in  which  the  determination  first  occurs. 
The  determination  shall  be  considered  to  be  valid  for  a  12-month 
period,  except  that  a  State  may  provide  for  more  frequent  determi- 
nation, but  not  more  frequently  than  every  six  months. 

Senate  amendment 

(a)  New  optional  coverage  group  for  medicare  cost-sharing. — Iden- 
tical provision. 

(h)  Benefits. — Identical  provision  except  includes  (if  applicable) 
Part  A  premiums. 

(c)  Payment  Amount. — Identical  provision. 

(d)  Effective  Date  of  Benefits. — Identical  provision. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

Effective  date. — Applies  to  payments  under  Medicaid  for  calen- 
dar quarters  beginning  on  or  after  July  1,  1987,  without  regard  to 
whether  final  regulations  have  been  promulgated  by  that  date. 

5.  MEDICAID  ELIGIBILITY  FOR  QUAUFIED  SEVERELY  IMPAIRED 
INDIVIDUALS  (SECTION  9404) 

Present  law 

Low-income  individuals  who  qualify  for  Medicaid  on  the  basis  of 
disability  must,  in  most  States,  meet  the  disability  standards  of  the 
Supplemental  Security  Income  (SSI)  program.  (Some  States  have 
opted  to  impose  more  restrictive  criteria  than  those  in  SSI.  These 
are  commonly  referred  to  as  the  "209(b)  States"  in  reference  to  the 
statutory  provision  which  gives  them  the  option  to  use  their  1972 
eligibility  standards  for  the  elderly  and  disabled).  For  purposes  of 
SSI,  an  individual  is  not  considered  to  be  disabled  if,  after  a  9- 
month  trial  work  period,  he  or  she  is  able  to  engage  in  "substantial 
gainful  activity"  (SGA)  which  the  Secretary  has  defined  as  average 
countable  earnings  of  over  $300  per  month.  Loss  of  disability  status 
for  SSI  purposes  means  loss  of  categorical  eligibility  for  Medicaid. 

The  Disability  Amendments  of  1980  (P.L.  96-265)  added  a  new 
section  1619  to  the  SSI  law.  Section  1619(a)  provides  that  an  indi- 
vidual who  loses  eligibility  for  SSI  because  he  or  she  has  worked 
and  demonstrated  the  ability  to  engage  in  SGA,  but  who  continues 
to  have  a  disabling  impairment,  may  become  eligible  for  a  special 
cash  benefit  equal  in  amount  to  an  SSI  benefit  until  his  or  her 
countable  income  reaches  the  SSI  income  disregard  "break-even" 
point  (in  1986,  $756  per  month  in  a  State  with  no  supplementation). 
Those  who  qualify  for  these  special  SSI  benefits  continue  to  be  eli- 
gible for  Medicaid  as  long  as  they  need  medical  assistance  to  con- 
tinue working. 

Section  1619(b)  provides  Medicaid  coverage  for  individuals  whose 
earnings  cause  their  income  to  exceed  the  SSI  income  disregard 
"break-even  point".  This  special  Medicaid  eligibility  status  applies 
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so  long  as  the  individual:  (1)  continues  to  be  blind  or  have  a  dis- 
abling impairment;  (2)  except  for  earnings,  continues  to  meet  all 
the  other  requirements  for  SSI  eligibility;  (3)  would  be  seriously  in- 
hibited from  continuing  to  work  by  the  loss  of  Medicaid  coverage; 
and  (4)  has  earnings  that  are  not  sufficient  to  provide  a  reasonable 
equivalent  of  the  Medicaid  and  SSI  benefits  that  would  have  been 
available  if  he  or  she  did  not  work.  The  Social  Security  Administra- 
tion (SSA)  has  established  a  "threshold"  in  each  State  based  on  SSI 
and  any  State  supplementation  and  the  State's  average  per  capita 
Medicaid  expenditures;  individuals  with  gross  earnings  in  excess  of 
this  ''threshold"  no  longer  meet  requirement  (4)  and  therefore  lose 
Medicaid  coverage,  unless  their  individual  medical  expenses  exceed 
the  State's  average  Medicaid  expenditures. 

According  to  SSA,  section  1619  has  enabled  thousands  of  former 
SSI  recipients  to  retain  Medicaid  coverage  despite  returning  to 
work  and  performing  SGA.  Section  1619  expires  on  June  30,  1987. 

House  bill 

Amends  Title  XIX  of  the  Social  Security  Act  to  establish  a  new 
mandatory,  categorically  needy  coverage  group:  ''qualified  severely 
impaired  individuals."  This  group  includes  any  individual  under  65 
who  received  either  SSI,  State  supplementation,  or  special  1619(a) 
benefits  and  who:  (1)  continues  to  be  blind  or  have  a  disabling  phys- 
ical or  mental  impairment;  (2)  except  for  earnings,  continues  to 
meet  all  other  requirements  for  SSI  eligibility  (including  the  limi- 
tations on  unearned  income  below  the  SSI  benefit  standard);  (3) 
would  be  seriously  inhibited  by  the  lack  of  Medicaid  coverage  from 
continuing  to  work  or  from  obtaining  employment;  and  (4)  has 
earnings  that  are  not  sufficient  to  provide  a  reasonable  equivalent 
of  the  Medicaid,  SSI,  and  Title  XX  attendant  care  benefits  that 
would  be  available  if  he  or  she  did  not  work.  This  mandatory  cover- 
age group  applies  both  in  States  that  currently  follow  the  SSI  defi- 
nition of  disability  and  in  the  "209(b)"  States. 

Senate  amendment 

No  provision.  In  September,  the  Senate  Finance  Committee  re- 
ported S.  2209,  S.  Rept.  99-466,  which  revises  and  makes  perma- 
nent the  provisions  of  section  1619  of  the  Social  Security  Act.  This 
legislation,  in  different  versions,  has  passed  both  Houses. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  clarifica- 
tion that,  in  order  to  qualify  for  Medicaid  coverage  under  this  pro- 
vision, an  individual  must  have  eligible  for  Medicaid  in  the  month 
preceeding  the  first  month  in  which  this  provision  applies  to  the 
individual.  The  conferees  assume  that  section  1619(a)  will  be  re- 
vised and  made  permanent  in  other  legislation,  in  which  case  the 
Secretary,  through  the  Social  Security  Administration,  will  contin- 
ue to  administer  eligibility  for  Medicaid  benefits  for  this  popula- 
tion. Should  the  section  1619(a)  authority  expire,  however,  the  Sec- 
retary may  make  other  arrangements,  if  the  Secretary  finds  it  ap- 
propriate to  do  so. 

Effective  c?a^e.— Applies  to  payments  for  calendar  quarters  begin- 
ning on  or  after  July  1,  1987,  without  regard  to  whether  regula- 
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tions  to  implement  these  amendments  have  been  promulgated  by 
such  date.  Delay  would  be  permitted  where  State  legislation  is  re- 
quired to  amend  the  State's  Medicaid  plan. 

6.  CLARIFICATION  OF  ELIGIBILITY  OF  HOMELESS  INDIVIDUALS  (SECTION 

9405) 

Present  law 

States  are  prohibited  from  imposing  residency  requirements  that 
exclude  any  otherwise  qualified  individual  who  resides  in  the  State. 
There  is  no  Federal  requirement  that  an  individual  have  a  fixed  or 
permanent  residence  in  order  to  qualify  for  Medicaid.  However,  ac- 
cording to  the  Department  of  Health  and  Human  Services  and  the 
General  Accounting  Office,  some  States  and  localities  require  appli- 
cants for  Medicaid  and  AFDC  to  supply  a  fixed  address  in  order  to 
qualify.  It  appears  that  these  requirements  are  imposed  out  of  con- 
cern by  the  States  that  the  Federal  government  will  penalize  them 
if  they  approve  fraudulent  applications  for  homeless  recipients. 

House  bill 

Clarifies  that  States  or  localities  are  prohibited  from  imposing 
any  residence  requirement  which  excludes  from  Medicaid  any  oth- 
erwise qualified  individual  who  resides  in  the  State,  regardless  of 
whether  or  not  the  residence  is  maintained  permanently  or  at  a 
fixed  address. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 
Effective  date. — Enactment. 

7.  TREATMENT  OF  INCOME  AND  RESOURCES  REQUIRED  TO  BE  PAID 
UNDER  SPOUSAL  AND  CHILD  SUPPORT 

Present  law 

The  Medicaid  statute  provides  that,  in  determining  eligibility. 
States  take  into  account  only  such  income  and  resources  as  are 
available  to  the  applicant  or  recipient,  in  accordance  with  stand- 
ards prescribed  by  the  Secretary. 

House  bill 

Clarifies  that  in  determining  the  income  and  resources  of  an  in- 
dividual who  is  in  an  institution,  the  individual  shall  not  be  consid- 
ered to  have  available  to  him  or  her  income  or  resources  which  are 
required  to  be  paid  under  court  order  for  the  support  of  the  individ- 
ual's spouse  or  child.  The  provision  applies  to  States  which  had  the 
policy  or  practice  of  disregarding  such  support  payments  in  such 
circumstances  as  of  July  22,  1986,  without  regard  to  whether  or  not 
the  policy  or  practice,  reflected  in  a  State  plan  amendment  or  not, 
was  approved  by  HCFA. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

8.  PAYMENT  FOR  ALIENS  UNDER  MEDICAID  (SECTION  9406) 

Present  law 

The  Medicaid  statute  does  not  explicitly  identify  whether  other- 
wise qualified  aliens  are  entitled  to  benefits.  By  regulation,  the  Sec- 
retary has  limited  Medicaid  eligibility  to  otherwise  eligible  aliens 
who  ar  lawfully  admitted  for  permanent  residence  or  permanently 
residing  in  the  U.S.  under  color  of  law,  including  any  alien  who  is 
lawfully  present  under  sec.  203(a)(7)  or  sec.  212(d)(5)  of  the  Immi- 
gration and  Nationality  Act.  The  Aid  to  Families  with  Dependent 
Children  (AFDC)  statute,  section  402(a)(33)  of  the  Social  Security 
Act,  and  the  Supplemental  Security  Income  (SSI)  statute,  section 
1614(a)(1)(B)  of  the  Act,  both  limit  eligibility  for  cash  assistance 
benefits  to  otherwise  qualified  aliens  who  are  lawfully  admitted  for 
permanent  residence  or  otherwise  permanently  residing  in  the  U.S. 
under  color  of  law. 

On  July  14,  1986,  a  U.S.  District  Court  struck  down  this  regula- 
tion as  outside  the  scope  of  the  authority  delegated  under  the  Med- 
icaid statute.  The  court  reasoned  that  Congress  "knew  how  to 
impose  alienage  requirements  on  social  welfare  programs  when  it 
intended,  and  its  refusal  to  impose  such  a  requirement  on  Medicaid 
should  be  respected."  Because  the  AFDC  and  SSI  statutes  do  in- 
clude explicit  exclusions  of  certain  classes  of  aliens,  the  result  of 
this  decision  is  that  otherwise  qualified  aliens  who  are  eligible  for 
Medicaid  as  non-cash  beneficiaries — i.e.,  medically  needy  or  option- 
al categorically  needy  individuals — are  entitled  to  Medicaid  cover- 
age. 

House  bill 

Amends  the  Medicaid  statute  at  section  1903(i)  to  make  it  explic- 
it that  Federal  financial  participation  is  not  available  for  State  ex- 
penditures for  aliens  who  are  not  lawfully  admitted  for  permanent 
residence  or  permanently  residing  in  the  U.S.  under  color  of  law. 
Further  provides  in  sec.  1902(a)  that  nothing  in  Medicaid  law 
should  be  construed  to  require  a  State  to  offer  coverage  to  aliens 
who  are  not  lav^^ully  admitted  for  permanent  residence  or  other- 
wise permanently  residing  in  the  U.S.  under  color  of  law. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  that  House  bill  with  a  modifi- 
cation providing  that  Federal  financial  participation  is  not  avail- 
able for  State  expenditures  for  aliens  who  are  not  lawfully  admit- 
ted for  permanent  residence  or  permanently  residing  in  the  U.S. 
under  color  of  law  except  where  the  alien  is  otherwise  qualified  for 
Medicaid  and  has  an  emergency  medical  condition.  In  order  to  oth- 
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erwise  qualify  for  Medicaid  as  a  categorically  needy  beneficiary,  an 
alien  need  not  actually  receive  a  cash  payment  under  AFDC  or  SSI 
(indeed,  current  law  precludes  payment  in  such  cases);  however, 
the  alien  must  meet  the  income,  resource,  and  categorial  require- 
ments of  the  applicable  cash  assistance  program.  An  emergency 
medical  condition  is  defined  as  a  medical  condition  (including 
emergency  labor  and  delivery)  manifesting  itself  by  acute  symp- 
toms of  sufficient  severity  (including  severe  pain)  such  that  the  ab- 
sence of  immediate  medical  attention  could  reasonably  be  expected 
to  result  in  placing  the  patient's  health  in  serious  jeopardy,  serious 
impairment  to  bodily  functions,  or  serious  dysfunction  of  any 
bodily  organ  or  part.  The  costs  of  hospitals  and  other  providers  de- 
liverying  necessary  services  covered  under  the  Medicaid  State  plan 
to  aliens  with  emergency  medical  conditions  are  therefore  allow- 
able under  Medicaid  so  long  as  the  alien  meets  the  applicable 
income,  resource,  and  categorical  eligibility  requirements  under 
the  State  Medicaid  plan. 

Effective  date. — Applies  to  medical  assistance  furnished  to  aliens 
on  or  after  January  1,  1987,  whether  or  not  final  regulations  have 
been  promulgated  by  that  date. 

9.  PERMITTING  STATES  TO  OFFER  HOME  AND  COMMUNITY-BASED  SERV- 
ICES TO  LOW-INCOME  INDIVIDUALS  WITH  AIDS-RELATED  CONDmONS 
(SECTION  9411)  \ 

Present  Law 

(a)  Eligibility  for  persons  with  AIDS  or  AIDS  related  condi- 
tions.— Section  1915(c)  of  the  Social  Security  Act  authorizes  the 
Secretary  to  waive  certain  Medicaid  requirements  to  allow  States 
to  provide  a  variety  of  home  and  community-based  long-term  care 
services  to  individuals  (1)  who  would  otherwise  require  the  level  of 
care  provided  in  a  SNF  or  ICF  whose  cost  could  be  reimbursed 
under  the  State  plan,  or  (2)  who  but  for  the  provision  of  these  serv- 
ices would  continue  to  receive  inpatient  hospital,  SNF,  or  ICF  serv- 
ices because  they  are  dependent  on  ventilator  support  whose  cost  is 
reimbursed  under  the  State  plan. 

(b)  Computing  expenditures  for  AIDS  patients. — In  order  to  re- 
ceive approval  for  a  waiver.  States  must  provide  a  number  of  assur- 
ances to  the  Secretary,  including  one  requiring  that  the  estimated 
average  per  capita  expenditure  for  medical  assistance  under  the 
waiver  for  those  receiving  waivered  services  in  any  fiscal  year  not 
exceed  100  percent  of  the  average  per  capita  expenditure  that  the 
State  resonably  estimates  would  have  been  incurred  in  that  year 
for  that  population  if  the  waiver  had  not  been  granted.  COBRA  al- 
lowed States,  in  estimating  average  per  capita  expenditures  for 
waivers  applying  only  to  physically  disabled  individuals  in  SNFs  or 
ICFs,  to  use  only  the  expenditures  associated  with  this  group  of 
persons  and  not  expenditures  associated  with  other  eligible  individ- 
uals. 

(c)  Providing  case  management  services  to  AIDS  patients. — Sec- 
tion 1915(g)  authorizes  the  Secretary  to  provide  case  management 
services  without  regard  to  requirements  that  Medicaid  services  be 
available  throughout  a  State  and  that  covered  services  be  equal  in 
amount,  duration,  and  scope  for  certain  Medicaid  recipients.  Case 
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management  services  are  defined  as  services  which  will  assist  indi- 
viduals eligible  under  the  State's  Medicaid  plan  in  gaining  access 
to  needed  medical,  social,  educational,  and  other  services. 

House  bill 

(a)  Eligibility  for  persons  with  AIDS  or  AIDS-related  condi- 
tions.— Extends  eligibility  for  home  and  community-based  services 
to  individuals  diagnosed  as  having  AIDS  or  AIDS-related  conditions 
who,  but  for  such  services,  would  continue  to  receive  inpatient  hos- 
pital care  the  cost  of  which  is  reimbursed  under  the  State  plan. 

(b)  Computing  expenditures  for  AIDS  patients. — Allow^s  States,  in 
estimating  average  per  capita  expenditures  for  waivers  applying 
only  to  persons  with  AIDS  or  AIDS-related  conditions  who  are  in 
hospitals,  SNFs,  or  ICFs,  to  use  only  the  expenditures  associated 
with  this  group  of  persons  and  not  expenditures  associated  with 
other  individuals  in  facilities. 

(c)  Prwiding  case  management  services  to  AIDS  patients. — Allows 
States  to  limit  the  provision  of  case  management  services  under 
section  1915(g)  to  individuals  with  AIDS  or  AIDS-related  condi- 
tions. 

Senate  amendment 

No  provision. 
Conference  agreement 

(a)  Eligibility  for  persons  with  AIDS-related  conditions. — The  con- 
ference agreement  follows  the  House  provision  with  a  modification 
providing  that  eligibility  for  home  and  community-based  ser\dces 
extends  to  all  individuals  who,  but  for  the  provision  of  such  serv- 
ices, would  require  the  level  of  care  provided  in  a  hospital,  SNF  or 
ICF,  the  cost  of  which  could  be  reimbursed  under  the  State  Medic- 
aid plan.  States  are  allowed  to  target  their  waivers  to  groups  of  in- 
dividuals at  risk  of  hospital  care,  as  defined  by  illness  or  diagnosis 
(e.g.,  xA.IDS  of  AIDS-reiated  condition),  or  by  condition  (e.g.,  chronic 
mental  illness,  ventilator  dependency). 

(b)  Computing  expenditures  for  AIDS  patients. — The  conference 
agreement  follows  the  House  bill  with  a  modification  allowing 
States  to  make  their  expenditure  estimates  specific  to  any  group  of 
patients  who  are  in  hospitals,  SNFs,  or  ICFs,  as  defined  by  illness 
or  diagnosis  (e.g.,  AIDS  or  AIDS-related  condition),  or  condition 
(e.g.,  chronic  mental  illness,  ventilator  dependency). 

(c)  Provision  case  management  services  to  AIDS  patients. — The 
conference  agreement  follows  the  House  bill. 

Effective  c?a^e.— Applies  to  applications  for  waivers  (or  renewals 
thereof)  approved  on  or  after  date  of  enactment. 

10.  PERMITTING  STATES  TO  OFFER  HOME  AND  COMMUNITY-BASED  SERV- 
ICES TO  LOW-INCOME  INDIVIDUALS  WITH  CHRONIC  MENTAL  ILLNESS 
(SECTION  9411) 

Present  law 

(a)  Eligibility  for  persons  with  chronic  mental  illness. — Section 
1915(c)  authorizes  the  Secretary  to  waive  certain  Medicaid  require- 
ments to  allow  States  to  provide  a  variety  of  home  and  community- 
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based  services  to  individuals  (1)  who  could  otherwise  require  the 
level  of  care  provided  in  a  SNF  or  ICF  the  cost  of  which  could  be 
reimbursed  under  the  State  plan,  or  (2)  who  but  for  the  provision  of 
these  services  would  continue  to  receive  inpatient  hospital,  SNF,  or 
ICF  services  because  they  are  dependent  on  ventilator  support 
whose  cost  is  reimbursed  under  the  State  plan. 

(b)  Computing  expenditures  for  patients  with  chronic  mental  ill- 
ness.— In  order  to  receive  approval  for  a  waiver,  States  must  pro- 
vide a  number  of  assurances  to  the  Secretary,  including  one  requir- 
ing that  the  estimated  average  per  capita  expenditure  for  medical 
assistance  under  the  waiver  for  those  receiving  waivered  services 
in  any  fiscal  year  not  exceed  100  percent  of  the  average  per  capita 
expenditure  that  the  State  reasonably  estimates  would  have  been 
incurred  in  that  year  for  that  population  if  the  waiver  had  not 
been  granted. 

COBRA  allowed  States,  in  estimating  average  per  capita  expendi- 
tures for  waivers  applying  only  to  physically  disabled  individuals 
in  SNFs  or  ICFs,  to  use  only  the  expenditures  associated  with  this 
group  of  persons  and  not  expenditures  associated  with  other  eligi- 
ble individuals  in  these  facilities. 

(cj  Providing  case  management  services  to  patients  with  chronic 
mental  illness. — Section  1915(g)  authorizes  the  Secretary  to  provide 
case  management  services  without  regard  to  requirements  that 
Medicaid  services  be  available  throughout  a  State  and  that  covered 
services  be  equal  in  amount,  duration,  and  scope  for  certain  Medic- 
aid recipients.  Case  management  services  are  defined  as  services 
which  will  assist  individuals  eligible  under  the  State's  Medicaid 
plan  in  gaining  access  to  needed  medical,  social,  educational,  and 
other  services. 

(d)  Expanding  services  covered  under  waiver. — Section  1915(c)  in- 
cluding among  the  home  and  community-based  services  which  may 
be  covered  under  a  waiver  the  following:  case  management  serv- 
ices, homemaker/home  health  aide  services  and  personal  care  serv- 
ices, adult  day  health  services,  habilitation  services,  respite  care, 
and  such  other  services  as  the  State  may  request  and  the  Secretary 
may  approve. 

House  bill 

(a)  Eligibility  for  persons  with  chronic  mental  illness. — Extends 
eligibility  for  home  and  community-based  services  to  persons  with 
chronic  mental  illness  who  but  for  the  provision  of  such  services 
would  continue  to  need  inpatient  hospital  care  reimbursed  under 
the  State  plan.  Also  clarifies  with  a  technical  amendment  that  plan 
requirements  which  may  be  waived  under  section  1915(c)  include 
comparability  of  covered  services,  i.e.,  that  covered  services  be 
equal  in  amount,  duration,  and  scope  for  certain  Medicaid  recipi- 
ents. 

(b)  Computing  expenditures  for  patients  with  chronic  mental  ill- 
ness.— Allows  States,  in  estimating  average  per  capita  expenditures 
for  waivers  applying  only  to  persons  with  chronic  mental  illness 
who  are  in  hospitals,  SNFs,  or  ICFs,  to  use  only  the  expenditures 
associated  with  this  group  of  persons  and  not  expenditures  associat- 
ed with  other  persons  in  these  facilities. 
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(c)  Providing  case  management  sei'vices  for  patients  with  chronic 
mental  illness. — Allows  States  to  limit  the  provision  of  case  man- 
agement services  under  section  1915(g)  to  individuals  with  chronic 
mental  illness. 

(d)  Expanding  services  covered  under  waiver, — Adds  to  the  list  of 
services  which  may  be  offered  under  a  1915(c)  waiver  the  following: 
day  treatment  or  other  partial  hospitalization  services,  psychosocial 
rehabilitation  services,  and  clinic  services  (whether  or  not  fur- 
nished in  a  facility)  for  individuals  with  chronic  mental  illness. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Eligibility  for  persons  with  chronic  mental  illness. — The  con- 
ference agreement  follows  the  House  bill  with  a  modification  pro- 
viding that  eligibility  for  home  and  community-based  services  ex- 
tends to  all  individuals  who,  but  for  the  provision  of  such  services, 
would  require  the  level  of  care  provided  in  a  hospital,  SNF,  or  ICF, 
the  cost  of  which  could  be  reimbursed  under  the  State  Medicaid 
plan.  States  are  allowed  to  target  their  waivers  to  groups  of  indi- 
viduals at  risk  of  hospital  care,  as  defined  by  illness  or  diagnosis 
(e.g.,  AIDS  or  AIDS-related  condition),  or  by  condition  (e.g.,  chronic 
mental  illness,  ventilater  dependency). 

(b)  Computing  expenditures  for  patients  with  chronic  mental  ill- 
ness.— The  conference  agreement  follows  the  House  bill  with  a 
modification  allowing  States  to  make  their  expenditure  estimates 
specific  to  any  group  of  patients  in  hospitals,  SNFs,  or  ICFs,  as  de- 
fined by  illness  or  diagnosis  (e.g.,  AIDS  or  AIDS-related  condition), 
or  condition  (e.g.,  chronic  mental  illness,  ventilater  dependency). 

(c)  Providing  case  management  services  to  patients  with  cfironic 
mental  illness. — The  conference  agreement  follows  the  House  bill. 

(d)  Expanding  services  covered  under  waiver. — The  conference 
agreement  follows  the  House  bill. 

Effective  date. — Applies  to  applications  for  waivers  (or  renewals 
thereof)  approved  on  or  after  date  of  enactment. 

11.  WAIVER  AUTHORITY  FOR  THE  CHRONICALLY  MEDICALLY  ILL 
DEMONSTRATION  PROGRAM  (SECTION  9412) 

Present  law 

The  Robert  Wood  Johnson  Foundation  and  the  Department  of 
Housing  and  Urban  Development  (HUD)  will  jointly  fund  a  5-year 
demonstration  "Program  for  the  Chronically  Mentally  111."  Grants 
and  low-interest  loans  will  be  available  to  eight  urban  centers  with 
populations  in  excess  of  250,000  to  assist  in  the  establishment  of  a 
comprehensive  system  of  care  and  rehabilitation  and  the  expansion 
of  housing  options  for  chronically  mentally  ill  persons.  Grantees 
with  approved  housing  plans  will  also  be  eligible  for  Federal  rent 
subsidy  assistance  from  HUD.  HUD  v/ill  pay  the  difference  be- 
tween the  equivalent  of  30  percent  of  the  income  of  low-income  in- 
dividuals and  locally  established  fair  market  rents.  The  Robert 
Wood  Johnson  Foundation  plans  to  announce  the  recipients  of 
grants  on  November  1,  1986. 
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House  bill 

Authorize  the  Secretary  of  HHS  to  waive  certain  Medicaid  re- 
quirements to  allow  States  to  implement  demonstration  programs 
to  improve  the  continuity,  quality,  and  cost-effectiveness  of  mental 
health  services  available  to  chronically  mentally  ill  Medicaid  bene- 
ficiaries. Medicaid  requirements  which  may  be  waived  under  this 
program  include  statewideness,  comparability,  freedom  of  choice, 
review  and  screening  of  care,  and  certain  requirements  pertaining 
to  entities  providing  care  on  a  prepaid  capitation  basis. 

Requires  that  a  waiver  be  granted  only  if: 

(1)  the  demonstration  program  is  receiving  funding  from  the 
Robert  Wood  Johnson  Foundation  and  HUD  under  the  "Pro- 
gram for  the  Chronically  Mentally  111," 

(2)  the  State  provides  assurances  to  the  Secretary  of  HHS 
that  the  estimated  average  per  capita  expenditure  for  medical 
assistance  for  mental  health  provided  in  any  fiscal  year  to  per- 
sons covered  under  the  program  does  not  exceed  100  percent  of 
the  average  per  capita  expenditure  that  the  State  reasonably 
estimates  would  have  been  incurred  in  that  year  for  such  per- 
sons if  the  waiver  had  not  been  granted,  and 

(3)  the  State  assures  that  there  will  be  no  reduction  or  limi- 
tation in  benefits  to  a  Medicaid  beneficiary  under  the  program. 

States  may  cover  the  following  services  under  these  waivers:  case 
management  services  for  mentally  ill  patients,  habilitation  services 
(as  defined  in  section  1985(c)(5)  of  Medicaid),  day  treatment  or 
other  partial  hospitalization  services,  residential  services  (other 
than  room  and  board),  psychosocial  rehabilitation  services,  clinic 
services  (whether  or  not  furnished  in  a  facility),  and  such  other 
services  as  the  State  may  request  and  the  Secretary  may  approve 
for  individuals  covered  under  the  demonstration. 

Requires  that  a  waiver  be  granted  for  an  initial  term  of  3  years 
and  may  be  extended  for  an  additional  2-years.  The  request  for  an 
extension  shall  be  deemed  granted  unless  the  Secretary  denies  the 
request  in  writing  within  90  days  after  submission.  The  authority 
for  the  Secretary  of  HHS  to  approve  a  waiver  would  extend  only 
during  the  5-year  period  beginning  October  1,  1986. 

Prohibits  the  Secretary  from  requiring,  as  a  condition  for  approv- 
ing a  waiver,  that  the  actual  total  expenditures  for  services  provid- 
ed under  the  waiver  (and  the  associated  claim  for  Federal  match- 
ing payments)  cannot  exceed  approved  estimates  for  services.  Nor 
could  the  Secretary  deny  Federal  matching  payments  for  services 
on  the  ground  that  a  State  has  failed  to  limit  actual  total  expendi- 
tures for  services  under  the  waiver  to  approved  estimates  for  these 
expenditures. 

Requires  the  Secretary  to  monitor  the  implementation  of  waivers 
to  assure  that  requirements  are  met  and  to  terminate  any  waiver, 
after  notice  and  opportunity  for  a  hearing,  where  he  or  she  finds 
noncompliance  has  occurred. 

Requires  the  Secretary  to  report  to  Congress,  not  later  than  Jan. 
1,  1993,  on  the  cost,  accessibility,  utilization,  and  quality  of  services 
provided  under  these  waivers. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion directing  the  Secretary  to  grant  Medicare  and  Medicaid  waiv- 
ers in  connection  with  up  to  10  projects  for  the  provision  of  health 
services  to  the  frail  elderly  on  a  risk  basis.  Section  9220  of  P.L.  99- 
272  required  the  Secretary  to  extend  Medicare  and  Medicaid  waiv- 
ers to  the  On  Lok  Community  Care  Organization  for  Dependent 
Adults  in  San  Francisco,  California.  Under  the  terms  of  these  waiv- 
ers, On  Lok  assumes  full  risk  for  the  provision  of  comprehensive 
health  services  to  the  frail  elderly  who  are  at  risk  of  institutional- 
ization. Capitation  payments  to  On  Lok  will  continue  so  long  as  it 
meets  the  conditions  of  its  waivers.  The  Robert  Wood  Johnson 
Foundation  has  provided  a  grant  to  On  Lok  for  the  purpose  of  iden- 
tifying and  assisting  other  community-based  organizations  develop 
the  ability  to  provide  comprehensive  services  to  frail  elderly  pa- 
tients on  a  risk  basis.  The  Foundation  intends  to  provide  financial 
assistance  to  this  development  process. 

The  conferees  wdsh  to  learn  whether  the  On  Lok  approach  can  be 
replicated  in  other  areas  of  the  country.  The  conference  agreement 
therefore  requires  the  Secretary  to  provide  Medicare  and  Medicaid 
waivers  to  up  to  10  community-based,  public  or  nonprofit  private 
organizations  to  enable  them  to  provide  health  services  to  frail  el- 
derly beneficiaries  on  a  risk  basis.  The  waivers  must  be  granted  on 
the  same  general  terms  and  conditions  as  the  waivers  granted  to 
On  Lok,  with  appropriate  adjustments  for  the  phasing  in  of  risk 
and  the  circumstances  unique  to  each  project.  The  waivers  may  be 
granted  only  to  public  or  nonprofit  private  organizations  that  are 
community-based  and  that  have  been  awarded  a  grant  by  the 
Robert  Wood  Johnson  Foundation.  The  Secretary  is  not  authorized 
to  waive  freedom-of-choice  protections  for  either  Medicare  or  Med- 
icaid beneficiaries  in  connection  with  these  projects. 

Effective  date. — Enactment. 

12.  CONTINUATION  OF  ''CASE-MANAGED  MEDICAL  CARE  FOR  NURSING 
HOME  patients"  DEMONSTRATION  PROJECT  (SECTION  9413) 

Present  law 

Section  222  of  the  Social  Security  Amendments  of  1972,  section 
402(a)  of  the  Social  Security  Amendments  of  1967,  and  section  1115 
of  the  Social  Security  Act  provide  the  Secretary  of  HHS  general 
authority  to  conduct  experiments  and  demonstrations  on  Medicare 
and  Medicaid  alternative  paym.ent  systems  and  benefits  and  to 
waive  compliance  with  various  program  requirements  in  conduct- 
ing these  demonstrations.  Under  this  authority,  the  Secretary  has 
approved  Medicare  and  Medicaid  waivers  for  the  demonstration 
project,  ''Case-Managed  Medical  Care  for  Nursing  Home  Patients," 
for  the  period  July,  1983,  through  July,  1986.  These  waivers  were 
granted  to  the  Massachusetts  Department  of  Public  Welfare  to 
permit  fee-for-service  reimbursement  for  the  provision  of  medical 
services  by  physician-supervised  nurse  practitioners /physician  as- 
sistants for  6,500  residents  of  nursing  homes.  Under  this  demon- 


406 


stration,  increased  medical  monitoring  is  expected  to  generate  cost 
savings  as  a  result  of  fewer  hospital  admissions  and  hospital  outpa- 
tient visits.  HCFA's  Office  of  Research  and  Demonstration  ex- 
tended this  project  through  June,  1987. 

House  bill 

Requires  the  Secretary  to  approve  applications  for  waivers  for 
continuation  of  the  ''Case-Managed  Medical  Care  for  Nursing 
Home  Patients"  project  for  the  period  July  1,  1987,  through  June 
30,  1989,  and  to  continue  the  approval  on  the  same  terms  and  con- 
ditions as  applied  to  the  project  on  July  1,  1986. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 
Effective  date. — Enactment. 

13.  HOLDING  STATE  HARMLESS  IN  FISCAL  YEAR  1987  AGAINST  A  DE- 
CREASE IN  THE  FEDERAL  MEDICAL  ASSISTANCE  PERCENTAGE  (SECTION 
9421) 

Present  law 

Section  9528  of  COBRA,  P.L.  99-272,  provided  that  beginning  in 
fiscal  year  1987,  the  Federal  Medical  Assistance  Percentage 
(FMAP)  is  to  be  calculated  on  an  annual  rather  than  a  biennial 
basis.  The  FMAP,  which  represents  the  Federal  share  of  Medicaid 
expenditures  in  the  State,  is  tied  to  a  formula  inversely  related  to 
the  per  capita  income  of  the  States. 

House  bill 

Provides  that  the  change  to  the  annual  calculation  shall  not 
apply  to  a  State  Medicaid  program  for  calendar  quarters  occurring 
in  FY  87  if  the  State  would  be  adversely  affected  by  the  change. 

Senate  amendment 

Identical  provision. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 
Effective  date. — Effective  as  though  included  in  COBRA  at  the 
time  of  its  enactment. 

14.  INDEPENDENT  QUALITY  REVIEW  OF  HMO  SERVICES  (SECTION  9431) 

Present  law 

Regulations  require  that  entities  which  serve  Medicaid  benefici- 
aries on  a  prepayment  basis  must  have  internal  quality  assurance 
systems  meeting  certain  specifications.  Under  Medicare,  services 
provided  by  risk  contracting  HMOs  and  CMPs  are  subject  to  review 
by  utilization  and  quality  control  peer  review  organizations  (PROs) 
effective  January  1,  1987. 
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House  bill 

Requires  the  States  to  provide  for  an  annual,  independent,  exter- 
nal review  of  Medicaid  services  rendered  under  prepayment  and 
risk  sharing  contracts.  Such  review  is  to  be  performed  by  either  a 
PRO  or  other  private  accreditation  body.  The  results  of  such  re- 
views are  to  be  made  available  to  the  State  and,  upon  request,  to 
the  Secretary,  the  Inspector  General  of  the  Department  of  Health 
and  Human  Services,  and  the  Comptroller  General. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

Effective  date. — Applies  to  payments  under  Title  XIX  for  calen- 
dar quarters  beginning  on  or  after  July  1,  1987,  without  regard  to 
whether  or  not  final  regulations  to  carry  out  the  provision  have 
been  promulgated  by  such  date. 

15.  CLARIFICATION  OF  FLEXIBILITY  IN  STATE  UTILIZATION  REVIEW 
SYSTEMS  (SECTION  9432) 

Present  law 

States  may  at  their  option  implement  second  surgical  opinion 
programs  or  hospital  preadmission  review  programs.  HCFA  has 
proposed  a  rule  which  would  require  every  State  to  have  in  place 
by  January  1,  1987,  a  mandatory  second  surgical  opinion  program, 
or  as  an  alternative,  an  existing  utilization  review  plan  that  pre- 
vents unnecessary  surgery,  is  cost-effective,  and  meets  the  Depart- 
ment's approval. 

House  bill 

(a)  Clarification. — Specifies  that  nothing  in  the  Medicaid  law  is 
to  be  construed  as  authorizing  the  Secretary  to  require  that  States 
operate  second  surgical  opinion  programs  or  inpatient  hospital 
preadmission  review  programs. 

(b)  Report. — Requires  the  Secretary  to  report  to  Congress  not 
later  than  January  1,  1992,  for  each  State  in  a  representative 
sample  of  States  on:  (1)  the  high  volume  or  high  cost  procedures 
used  by  Medicaid  patients;  (2j  payment  rates  and  aggregate  spend- 
ing rates  for  these  procedures;  (3)  the  extent  of  geographic  varia- 
tion in  the  rate  of  performance  of  such  procedures;  (4)  the  rate  at 
which  the  procedure  is  performed  on  Medicaid  patients  compared 
to  private  patients;  and  (5)  the  number  of  physicians  willing  and 
qualified  to  perform  second  opinions  for  such  procedures.  The 
report  is  to  include:  (1)  a  list  of  procedures  for  which  the  Secretary 
believes  a  mandatory  second  opinion  may  be  appropriate;  and  (2) 
an  identification  of  underutilized  Medicaid  procedures. 

Senate  amendment 
No  provisions. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  the  follow- 
ing modifications.  The  Secretary  would  be  prohibited  from  publish- 
ing interim  or  final  regulations  implementing  the  proposed  rule 
published  at  51  Fed.  Reg.  21933  (June  17,  1986)  until  180  days  after 
submission  of  a  report  to  the  Congress.  The  report  is  due  by  Octo- 
ber 1,  1988,  but  may  be  submitted  earlier;  however,  implementing 
regulations  may  not  be  published  until  180  days  after  the  report 
has  been  received  by  the  Congress.  The  report  must  provide,  for 
each  State  in  a  representative  sample  of  States  with  mandatory 
second  surgical  opinion  programs,  with  hospital  preadmission 
review  programs,  and  with  neither  programs:  (1)  a  list  of  high  cost 
and  high  volume  procedures  provided  under  Medicaid;  (2)  payment 
rates  and  aggregate  payment  amounts  for  such  procedures;  (3)  the 
rates  at  which  such  procedures  are  performed  on  Medicaid  patients 
and,  to  the  extent  such  data  is  available  to  the  Secretary  from 
other  sources,  a  comparison  of  the  utilization  rates  for  such  proce- 
dures among  the  Medicaid  population  and  among  non-Medicaid  pa- 
tients of  comparable  age;  (4)  the  number  of  board-certified  or  board- 
eligible  physicians  in  the  State  who  serve  Medicaid  patients  and 
who  perform  the  procedure  and,  in  those  States  with  mandatory 
second  surgical  opinion  programs,  the  number  of  these  physicians 
who  provide  second  opinions;  and  (5)  in  the  case  of  States  with 
mandatory  second  opinion  programs  or  hospital  preadmission  pro- 
grams, a  description  of  the  extent  to  which  such  programs  impede 
access  to  needed  care  and  the  measures  which  States  have  taken  to 
reduce  these  barriers,  particularly  with  respect  to  Medicaid  pa- 
tients in  rural  areas.  The  report  must  also  include  a  list  of  the  sur- 
gical procedures  for  which  the  Secretary  believes  mandatory 
second  opinion  programs  under  Medicaid  may  be  appropriate,  ac- 
cording to  specified  criteria. 

The  conference  agreement  also  provides  that  the  Secretary 
submit  to  the  Congress,  by  January  1,  1990,  a  study  which  exam- 
ines the  use  of  selected  high  volume  or  high  cost  medical  treat- 
ments and  surgical  procedures  in  order  to  assess  their  appropriate- 
ness, necessity,  and  effectiveness  for  Medicaid  patients.  The  study 
must  analyze  the  extent  of  significant  variation  that  exists  in  the 
rate  of  performance  on  Medicaid  beneficiaries  of  selected  high 
volume  or  high  cost  treatment  procedures  and  services  for  small 
areas  within  States  and  among  States.  The  study  must  also  identify 
underutilized,  medically  necessary  treatments  and  procedures  for 
which  a  failure  to  furnish  could  have  an  adverse  effect  on  health 
status,  and  the  rate  of  use  by  Medicaid  beneficiaries  is  significantly 
less  than  the  rate  for  comparable,  age-adjusted  populations.  To  the 
extent  practicable,  the  study  shall  be  coordinated  with  the  Medi- 
care patient  outcomes  research  program  agreed  to  by  the  conferees, 
particularly  with  regard  to  the  relationship  between  geographic 
variations  and  patient  outcomes. 

Effective  date. — Enactment. 
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16.  CLARIFICATION  OF  FLEXIBILITY  FOR  STATE  MEDICAID  PAYMENT 
SYSTEMS  FOR  INPATIENT  SERVICES  (SECTION  9433) 

Present  law 

States  are  required  to  provide  assurances  to  the  Secretary  that 
their  Medicaid  payments  for  hospital,  SNF,  and  ICF  services  are 
"reasonable  and  adequate"  to  meet  the  costs  which  must  be  in- 
curred by  efficiently  and  economically  operated  facilities  in  order 
to  provide  care  and  services  in  conformity  with  State  and  Federal 
laws,  regulations,  and  quality  and  safety  standards,  and  to  assure 
that  individuals  eligible  for  medical  assistance  have  reasonable 
access  to  inpatient  hospital  services  of  adequate  quality. 

On  February  18,  1986,  HCFA  published  a  proposed  regulation 
which  would  limit  payments  for  inpatient  hospital  services  or  long- 
term  care  facility  services  to  hospitals,  SNFs,  ICFs,  and  ICFs/MR 
to  the  amount  that  can  reasonably  be  estimated  would  have  been 
paid  for  the  services  under  Medicare  reimbursement  principles  in 
effect  at  the  time  the  services  were  furnished. 

House  hill 

Clarifies  that  nothing  in  the  Medicaid  statute  should  be  con- 
strued as  authorizing  the  Secretary  to  limit  the  amount  of  payment 
that  may  be  made  for  inpatient  hospital  services,  SNF,  or  ICF  serv- 
ices, including  any  limitation  based  on  Medicare's  reimbursement 
principles. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion providing  that  nothing  in  Title  XIX  of  the  Social  Security  Act 
shall  be  construed  as  authorizing  the  Secretary  to  limit  the  amount 
of  payment  adjustments  that  may  be  made  under  a  State  Medicaid 
plan  with  respect  to  hospitals  that  serve  a  disproportionate  number 
of  low-income  patients  with  special  needs. 

Effective  date.— As  though  it  were  included  in  P.L.  97-35. 

17.  FINANCIAL  DISCLOSURE  REQUIREMENTS  FOR  HMOS  (SECTION  9434) 

Present  law 

(a)  Disclosure  of  interlocking  relationships. — All  entities  furnish- 
ing services  under  Medicaid  must  disclose  to  the  State  the  identity 
of  each  person  with  a  control  interest  or  with  an  ownership  inter- 
est of  5  percent  or  more.  In  addition,  participating  providers  must 
disclose,  upon  request  by  the  State  or  the  Secretary,  full  and  com- 
plete information  as  to  the  ownership  of  a  subcontractor  wdth 
whom  the  entity  has  had  business  transactions  in  excess  of  $25,000 
per  year,  and  as  to  any  significant  business  transaction  with  such 
subcontractor. 

Title  XIII  of  the  Public  Health  Service  Act,  under  which  health 
maintenance  organizations  (HMOs)  may  become  federally  qualified, 
provides  that  such  plans  must  report  to  the  Secretary  a  description 
of  transactions  between  the  HMO  and  a  party  in  interest,  and  shall 
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make  such  information  available  to  its  members  upon  reasonable 
request. 

(h)  Approval  of  contractual  expenditures. — Prior  to  1983,  HCFA 
regulations  required  prior  approval,  by  the  HCFA  regional  Medic- 
aid director,  of  contracts  with  HMO's  exceeding  $100,000. 

House  bill 

(a)  Disclosure  of  interlocking  relationships. — Requires  that  each 
entity  that  is  contracting  with  a  State  to  provide  services  to  Medic- 
aid beneficiaries  on  a  capitated  or  risk  basis  and  that  is  not  also  a 
Federally  qualificated  HMO  under  the  Public  Health  Service  Act 
must  report  to  the  State,  and  on  request,  to  the  Secretary,  the  In- 
spector General  of  DHHS,  and  the  Comptroller  General,  a  descrip- 
tion of  transactions  between  the  entity  and  parties  in  interest. 
Transactions  that  must  be  reported  include:  (i)  any  sale,  exchange, 
or  leasing  of  property:  (ii)  any  furnishing  for  consideration  of  goods, 
services  or  facilities  (hut  not  salaries  paid  to  employees);  and  (iii) 
any  loans  or  extensions  of  credit.  Each  organization  shall  make  the 
information  reported  available  to  its  enrollees  upon  reasonable  re- 
quest. 

(h)  Approval  of  contractual  expenditures. — Requires  that  the  Sec- 
retary subject  to  prior  review  and  approval  all  contracts  in  excess 
of  $100,000  between  States  and  entities  providing  services  to  Medic- 
aid beneficiaries  on  a  capitated  or  risk  basis. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion providing  for  the  imposition  of  civil  money  penalties  on  enti- 
ties providing  services  to  Medicaid  patients  on  a  risk  basis  in  the 
following  circumstances.  I  a  risk-contracting  entity  has  failed  sub- 
stantially to  provide  medically  necessary  items  and  services  that 
are  required  (under  the  State  Plan  or  contract)  to  be  provided  to 
Medicaid-eligible  individuals,  and  if  that  failure  has  adversely  af- 
fected (or  has  a  substantial  likelihood  of  adversely  affecting)  these 
individuals,  then  the  entity  is  subject  to  civil  money  penalties  of  up 
to  $10,000  for  each  failure.  This  provision  applies  to  health  mainte- 
nance organizations,  health  insuring  organizations,  or  other  pre- 
paid health  plans  contracting  with  the  States  on  a  risk  basis  under 
section  1903(m)  of  the  Social  Security  Act. 

The  provision  is  intended  to  remedy  and  deter  serious  failures  to 
abide  by  acceptable  standards  of  medical  practice,  rather  than  iso- 
lated cases  of  inadvertent  omissions.  The  conferees  intend  that  the 
Secretary,  in  determining  whether  and  in  what  amount  to  apply 
civil  money  penalties,  take  into  consideration  whether  there  was  a 
deliberate  omission  or  a  pattern  of  failing  to  provide  necessary 
items  and  services,  the  seriousness  of  the  effect  on  or  risk  to  pa- 
tients, and  the  reasons  or  circumstances  involved.  The  conferees 
further  expect  that  the  practice  standards  used  to  determine  that 
items  or  services  were  medically  necessary  would  be  based  on  gen- 
erally accepted  HMO  practice  standards. 
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Effective  date. — The  disclosure  requirement  is  effective  6  months 
after  enactment.  The  prior  approval  of  contractual  expenditures  re- 
quirement is  effective  on  enactment  and  applies  to  contracts  en- 
tered into,  renewed,  or  extended  after  the  end  of  th  30-day  period 
beginning  on  enactment.  The  civil  penalty  provision  is  effective  on 
enactment. 

18.  DELEGATION  TO  INSPECTOR  GENERAL  OF  AUTHORITY  OVER  STATE 
MEDICAID  FRAUD  CONTROL  UNITS 

Present  law 

Federal  administrative  responsibility  for  State  Medicaid  Fraud 
Control  Units  vi-^as  transferred  to  the  Offie  of  the  Inspector  General 
in  1979. 

House  bill 

Directs  the  Secretary  to  delegate  the  authority  over  State  Medic- 
aid Fraud  Control  Units  to  the  Office  of  the  Inspector  General. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

19.  COBRA  TECHNICAL  CORRECTIONS  AND  CLARIFICATIONS  RELATING  TO 
THE  MEDICAID  PROGRAM  (SECTION  9435) 

Present  law 

The  Consolidated  Ombibus  Budget  Reconciliation  Act  of  1985 
(P.L.  99-272)  was  signed  into  law  April  7,  1986.  COBRA  contains  a 
number  of  technical  errors  relating  to  the  Medicaid  program. 

House  bill 

(a)  TVz/ste.— Clarifies  that  section  9506  of  COBRA,  regarding  the 
treatment  of  income  from  certain  trusts,  does  not  apply  to  such 
trusts  if  they  were  established  before  April  7,  1986,  solely  for  the 
benefit  of  residents  in  an  intermediate  care  facility  for  the  mental- 
ly retarded  (ICF/MR). 

(b)  Health  insuring  organizations. — Clarifies  that  section 
9517(c)(2)  of  COBRA,  regarding  the  applicability  of  certain  contract- 
ing requirements  to  prepaid  plans,  shall  not  apply  to  the  Hartford 
Health  Network,  Inc. 

(c)  Other  technical  corrections  and  clarifications. — Makes  techni- 
cal corrections  and  clarifications  to  COBRA  relating  to  Medicaid 
errors. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Trusts.~The  conference  agreement  follows  the  House  bill. 
The  conferees  emphasize  that  the  rules  set  forth  in  section  9506  of 
COBRA  relating  to  the  treatment  of  certain  trust  distributions  for 
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purposes  of  Medicaid  eligibility  apply  only  to  distributions  from 
grantor  trusts,  not  distributions  or  principal  from  non-grantor 
trusts,  such  as  those  established  by  parents  for  children. 

(h)  Health  insurance  organizations. — The  conference  agreement 
does  not  include  the  House  bill  provisions  which  are  included  in 
section  1895(c)(4)  of  H.R.  3838,  the  Tax  Reform  Act  of  1986.  The 
conference  agreement  clarifies  that,  for  purposes  of  meeting  the  re- 
quirement in  section  1903(m)(2)(A)(i)  of  the  Social  Security  Act,  a 
health  insuring  organization  (HIO)  need  not  be  organized  under  the 
health  maintenance  organization  laws  of  a  State;  instead,  the 
health  insuring  organization  is  only  required  to  be  organized  under 
the  laws  of  the  State  in  which  it  is  doing  business,  including  a 
State's  corporation  law.  Thus,  an  HIO  which  is  organized  under  the 
corporation  law  in  the  State  in  which  it  operates,  which  makes 
services  accessible  as  required  by  section  1903(m)(l)(A)(i),  and  which 
has  made  adequate  provision  against  the  risk  of  insolvency  as 
required  by  section  1903(m)(l)(A)(ii),  has  met  the  requirement  of 
section  1903(m)(2)(A)(i).  The  HIO  need  not  be  organized  under  the 
HMO  laws  of  the  State  in  which  it  operates. 

(c)  Other  technical  corrections  and  clarifications. — The  conference 
agreement  does  not  include  the  provisions  in  the  House  bill  that 
are  included  in  section  1895(c)  of  H.R.  3838,  the  Tax  Reform  Act  of 
1986.  The  conference  agreement  clarifies  the  rules  for  payment 
with  respect  to  an  individual  who  is  eligible  for  both  Medicare  and 
Medicaid,  who  resides  in  a  skilled  nursing  facility  (SNF)  or  inter- 
mediate care  facility  (ICF),  who  is  having  Medicaid  payments  made 
on  his/her  behalf  for  such  institutional  services,  who  has  elected 
Medicare  hospice  coverage,  and  who  is  in  a  State  that  has  not 
elected  to  cover  hospice  services  under  its  Medicaid  program,  as  al- 
lowed by  section  9505  of  COBRA,  P.L.  99-272.  In  such  circum- 
stances, and  where  the  hospice  program  and  the  SNF  or  ICF  have 
entered  into  a  written  agreement  under  which  the  hospice  takes 
full  responsibility  for  the  professional  management  of  the  individ- 
ual's hospice  care  and  the  facility  agrees  to  provide  room  and 
board,  the  State  is  directed  to  pay  the  hospice  program  an  amount 
equal  to  the  amounts  allocated  under  the  State  Medicaid  plan  for 
room  and  board  in  the  SNF  or  ICF,  plus  applicable  coinsurance 
amounts.  For  this  purpose,  and  for  purposes  of  the  basic  hospice 
payment  provision  at  section  1902(a)(13)(D),  the  term  "room  and 
board"  includes  the  performance  of  personal  care  services  that  a 
family  caregiver  would  provide  if  the  individual  were  at  home,  in- 
cluding assistance  in  the  activities  of  daily  living  (washing  and 
groooming,  toileting,  dressing,  meal  service),  socializing  (compan- 
ionship, hobbies),  administration  of  medication,  maintaining  the 
cleanliness  of  the  resident's  bed  and  room,  and  supervising  and  as- 
sisting in  the  use  of  durable  medical  equipment  and  prescribed 
therapies  (such  as  range  of  motion  exercises,  speech  and  language 
exercises). 

Effective  date. — Applies  as  if  included  in  the  enactment  of 
COBRA. 
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20.  PAYMENT  FOR  CERTAIN  LONG-TERM  CARE  PATIENTS  IN  HOSPITALS 

(SECTION  9436) 

Present  law 

A  State  ma}^  reimburse  hospitals  for  inpatient  services  rendered 
to  Medicaid-eligibie  patients  who  no  longer  need  acute  hospital 
care,  who  do  need  a  skilled  nursing  facility  (SNF)  or  intermediate 
care  facility  (ICF)  level  of  care,  but  for  whom  such  services  are  un- 
available due  to  the  shortage  of  nursing  home  beds  in  the  commu- 
nity. The  rate  of  payment  is  the  estimated  State-wide  average  rate 
per  patient  day  for  SNF  services  rather  than  the  hospital's  inpa- 
tient acute  care  rate,  with  one  exception.  The  State  may  choose  to 
pay  the  higher  inpatient  hospital  rate  for  such  inappropriately- 
placed  patients  if  there  are  no  excess  beds  in  the  hospital  and  no 
excess  beds  in  the  region  where  the  hospital  is  located.  Under 
HCFA  regulations,  a  hospital  or  region  has  excess  beds  if  its  occu- 
pancy rate  is  under  80  percent. 

House  bill 

Allows  the  State  of  New  York  under  its  Medicaid  plan  to  pay  for 
services  rendered  to  hospital  patients  who  are  awaiting  long-term 
care  placement  at  the  higher  acute  care  rate  if  either  the  facility  or 
the  region  has  an  occupancy  rate  of  80  percent  or  more,  but  only  if 
the  Secretary  of  HHS  determines  that  the  State  has  decertified  a 
sufficient  number  of  hospital  beds  to  offset  the  additional  costs  re- 
sulting from  the  higher  payment  rate. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  foilov/s  the  House  bill. 

Effective  date. — Applies  to  payments  for  services  furnished 
during  the  3-year  period  beginning  Jan.  1,  1986,  after  the  date  the 
Secretary  makes  the  determination  described  above. 

21.  RESPIRATORY  CARE  SERVICES  FOR  VENTILATOR-DEPENDENT 
INDIVIDUALS  (SECTION  9408) 

Present  law 

The  Medicaid  statute  makes  no  direct  provision  for  home  respira- 
tory services.  A  State  could,  at  its  option,  pay  for  home  respiratory 
services  in  any  of  three  ways:  (1)  as  home  health  care  services  if 
the  State  considers  home  respiratory  services  as  a  medically  neces- 
sary component  of  home  health  care  services;  (2)  as  services  provid- 
ed to  disabled  children  under  18,  but  only  if  the  services  cost  no 
more  than  institutional  care  and  only  if  all  disabled  children  meet- 
ing certain  criteria  are  covered  under  this  optional  service;  and  (3) 
as  home  and  community-based  services  under  a  section  1915(c) 
waiver. 

House  hill 
No  provision. 
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Senate  amendment 

Requires  States  to  cover  respiratory  services  in  the  home  for  in- 
dividuals who  (1)  are  medically  dependent  on  a  ventilator  for  life 
support  at  least  6  hours  per  day;  (2)  have  been  so  dependent  for  at 
least  30  consecutive  days  or  the  maximum  number  of  days  author- 
ized under  the  State  plan,  whichever  is  less,  as  inpatients;  (3)  but 
for  home  respiratory  care,  would  require  respiratory  care  on  an  in- 
patient basis  for  which  Medicaid  would  pay;  (4)  have  adequate 
social  support  services  to  be  cared  for  at  home;  and  (5)  wish  to  be 
cared  for  at  home. 

Defines  respiratory  care  services  as  services  provided  on  a  part- 
time  basis  in  the  home  of  the  individual  by  a  respiratory  therapist 
or  other  person  skilled  in  respiratory  therapy  (determined  by  the 
State),  payment  for  which  is  not  otherwise  included  within  other 
items  and  services  covered  for  such  persons  under  the  State's  Med- 
icaid plan.  States  would  not  be  required  to  offer  respiratory  serv- 
ices covered  for  such  persons  under  the  State's  Medicaid  plan. 
States  would  not  be  required  to  offer  respiratory  services  of  the 
same  amount,  duration,  and  scope  to  any  person  except  those  who 
meet  the  above  requirements. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with  a 
modification  making  the  coverage  of  respiratory  care  services  at 
home  to  ventilator-dependent  individuals  optional  with  each  State. 

Effective  date. — Applies  to  services  furnished  on  or  after  enact- 
ment. 

22.  NEW  JERSEY  RESPITE  CARE  PILOT  PROGRAM  (SECTION  9414) 

Present  law 

Medicaid  does  not  currently  cover  respite  care  services  except 
where  provided  under  a  home  and  community-based  services 
waiver  approved  by  the  Secretary  under  section  1915(c). 

House  bill 

No  provision. 

Senate  amendment 

Requires  the  Secretary  to  enter  into  an  agreement  with  the  State 
of  New  Jersey  to  conduct  a  pilot  project  which  would  provide  res- 
pite care  services  to  Medicaid-eligible  elderly  and  disabled  persons 
and  other  elderly  and  disabled  persons  for  whom  respite  services 
are  not  otherwise  reasonably  and  actually  available  or  provided, 
and  who  would  be  reasonably  anticipated  to  require  institutional 
care  without  the  availability  of  these  services. 

Defines  respite  care  services  as  short-term  and  intermittent  com- 
panion or  sitter  services,  homemaker  and  personal  care  services, 
adult  day  care,  inpatient  care,  and  emergency  respite  as  well  as 
peer  support  and  training  for  family  caregivers. 

Requires  that  respite  services  be  available  to  persons  without 
regard  to  income  (with  cost-sharing  on  a  sliding-scale  basis  related 
to  income),  but  that  priority  be  given  to  persons  who  would  be  eligi- 
ble for  Medicaid  benefits  upon  institutionalization. 
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Requires  the  Secretary  to  pay  New  Jersey,  in  addition  to  pay- 
ments the  State  is  otherwise  entitled  to,  an  amount  equal  to  50  per- 
cent of  the  reasonable  costs  incurred  for  the  project.  The  Federal 
payment  for  the  project  could  not  exceed  $1  million  for  FY  87,  and 
$2  million  for  each  of  the  fiscal  years  1988  through  1990.  The 
project  would  have  a  maximum  duration  of  4  years,  plus  an  addi- 
tional period  of  up  to  6  months  for  final  evaluation  and  reporting. 

Requires  the  Secretary  to  submit  annual  reports  and  a  final 
report.  Also  requires  the  Secretary  to  waive  requirements,  includ- 
ing formal  solicitation  and  approval  requirements,  as  will  further 
the  expeditious  and  effective  implementation  of  the  project. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
the  following  modifications.  Federal  Medicaid  matching  funds 
available  under  the  waiver  are  limited  to  payment  for  respite  care 
services  to  individuals  eligible  for  Medicaid  under  Title  XIX  of  the 
Social  Security  Act,  whether  or  not  the  State  otherwise  covered 
such  individuals  under  its  State  Plan.  The  State  of  New  Jersey  is 
required  to  arrange  for  an  evaluation  of  the  project  to  be  conducted 
by  an  entity  independent  of  State  government;  the  results  of  this 
evaluation  are  to  be  transmitted  by  the  State  to  the  Secretary 
within  6  months  of  the  termination  of  the  project.  The  Secretary  is 
directed,  upon  request  by  the  State,  to  waive  requirements  in  cur- 
rent Medicaid  law  relating  to  statewideness,  reimbursement,  and 
comparability;  waivers  of  patient  freedom  of  choice  of  provider  are 
not  authorized. 

23.  WAIVER  OF  CERTAIN  MEDICAID  REQUIREMENTS  (SECTION  9422) 

Present  law 

Medicaid  law  authorizes  coverage,  for  up  to  three  months  prior 
to  application,  for  an  individual  if  such  individual:  (1)  received  serv- 
ices during  that  time  period  of  a  type  that  would  be  covered  under 
the  plan;  and  (2)  would  have  been  eligible  for  Medicaid  at  the  time 
the  services  were  received  if  he  or  she  had  applied  for  Medicaid. 
South  Carolina  expanded  its  Medicaid  program  in  October,  1984,  to 
cover  pregnant  women  with  high  medical  bills.  From  October,  1984, 
to  July,  1985,  the  Medical  University  of  South  Carolina  had  served 
1,300  patients  under  the  expanded  program,  but  no  Medicaid  appli- 
cations had  been  submitted  for  the  women  it  served  and  no  Medic- 
aid payment  to  the  University  had  been  made. 

Conference  agreement 

The  conference  agreement  would  extend  the  normal  3-month  ret- 
roactive coverage  period  for  the  Medical  University  of  South  Caro- 
lina. Medicaid  would  be  allowed  to  pay  for  claims  for  services  pro- 
vided during  the  period  October  1,  1984,  to  July  1,  1985,  to  persons 
who  are  determined  no  later  than  6  months  after  the  date  of  enact- 
ment to  have  been  eligible  when  the  services  were  rendered. 

Effective  date. — Enactment. 
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Maternal  and  Child  Health  Provisions 

1.  authorization  of  additional  maternal  and  child  health 
services  block  grant  funds  (section  9441) 

Present  law 

(a)  Funding  level— The  Deficit  Reduction  Act  of  1984,  P,L.  98- 
3G9,  estalished  a  permanent  authorization  level  of  $478  million  for 
the  Maternal  and  Child  Health  (MCH)  Services  Block  Grant. 
Under  the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of 
1985,  P.L.  99-177,  MCH  Block  Grant  funds  are  fully  sequesterable, 
subject  to  the  uniform  reduction  percentages  for  nondefense  pro- 
grams. 

(b)  Set-aside  for  special  projects. — Of  the  amounts  appropriated 
for  the  MCH  Block  Grant,  the  Secretary  is  directed  to  use  not  less 
than  10  percent  and  not  more  than  15  percent  for  special  projects 
of  regional  and  national  significance,  including  m.aternai  and  child 
health  improvement  projects,  and  for  research,  training,  hemophil- 
ia, and  genetics  grants. 

House  bill 

(a)  Additional  funds. — Authorizes  appropriations  for  the  MCH 
Block  Grant  in  the  amount  of  $553  million  for  FY  1987,  $557  mil- 
lion for  FY  1988,  and  $561  million  for  fiscal  years  thereafter. 

(b)  Set-aside  for  newborn  genetic  disorders. — Requires  the  Secre- 
tary to  retain  $7  million  in  FY  1987,  $7.5  million  in  FY  1988,  and 
$8  million  in  FY  1989  for  projects  for  the  screening  of  newborns  for 
sickle-cell  anemia  and  other  genetic  disorders.  This  set-aside  is  in 
addition  to  the  existing  set-aside  for  special  projects  of  regional  and 
national  significance.  The  set-aside  will  sunset  after  FY  1989  and 
the  funds  will  become  available  for  allocation  to  the  States. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion to  clarify  the  funding  and  administrative  mechanisms  for 
sickle-cell /newborn  genetic  screening  programs  and  to  establish 
demonstration  programs  and  projects  to  help  meet  the  primary  and 
specialized  health  care  needs  of  children. 

The  conference  agreement  provides  that  of  the  new  amounts  au- 
thorized and  appropriated  for  the  MCH  Block  Grant,  a  designated 
percentage  (7%  in  FY  1987;  8%  in  FY  1988;  and  9%  in  FY  1989)  is 
to  be  allocated  to  the  Secretary  for  projects  for  the  screening  of 
newborns  for  sickle-cell  anemia  and  other  genetic  disorders.  Project 
grants  are  to  be  selected  and  administered  under  the  same  proce- 
dures and  practices  that  are  currently  in  effect  with  regard  to  the 
special  projects  of  regional  and  national  significance  that  are 
funded  directly  by  the  Secretary.  The  specific  allocation  of  funds 
for  genetic  screening  projects  is  to  end  in  FY  1989,  at  which  time 
the  funds  designated  for  this  purpose  are  to  be  included  within  the 
total  amount  of  funding  available  to  the  States  for  MCH  services 
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and  to  the  Secretary  for  special  projects  of  regional  and  national 
significance. 

Of  the  remaining  new  amounts  authorized  and  appropriated 
under  the  Block  Grant,  the  conference  agreement  provides  that 
two-thirds  of  the  total  is  to  be  allocated  in  accordance  with  current 
law.  The  remaining  one-third  of  newly  authorized  and  appropriated 
funds  is  also  to  be  allocated  to  the  States  and  to  the  Secretary  in 
accordance  with  current  law,  but  must  be  used  by  the  States  and 
the  Secretary  for  primary  and  specialized  health  care  services  and 
projects  for  children.  Thus,  dedicated  funds  from  the  one-third  al- 
lotment are  to  be  used  by  the  States  to  develop  demonstration  pro- 
grams and  projects  that  provide  (1)  primary  health  care  services  to 
children,  and  (2)  community-based  service  networks  and  case  man- 
agement services  for  children  with  special  health  care  needs.  Simi- 
larly, dedicated  funds  from  the  one-third  allotment  are  to  be  used 
by  the  Secretary  for  special  projects  of  regional  and  national  sig- 
nificance, training,  and  research  that  promote  access  to  (1)  primary 
health  care  services  by  children,  and  (2)  community-based  service 
networks  and  case  management  services  for  children  with  special 
health  care  needs. 

The  following  example  illustrates  the  Conferees'  intended  use  of 
the  additional  funds  authorized.  Under  the  conference  agreement, 
the  authorization  of  appropriations  for  FY  1987  is  $553  million. 
That  represents  an  increase  of  $75  million  over  both  the  current 
authorization  and  the  current  appropriations  level  of  $478  million. 
If  FY  1987  appropriations  for  the  Block  Grant  are  increased  by  $75 
million  over  the  current  level,  7%  of  that  figure,  or  $5.25  million,  is 
to  be  allocated  to  the  Secretary  for  sickle-cell  anemia/genetic 
screening  programs.  Of  the  remaining  $69.75  million  of  new  appro- 
priations for  FY  1987,  two-thirds,  or  $46.50  million,  is  to  be  allocat- 
ed under  the  requirements  of  current  law  which  specify  how  much 
is  to  be  allocated  to  the  States  (85% -90%)  and  how  much  is  to  be 
allocated  to  the  Secretary  (10%-15%).  The  other  one- third,  or 
$23.25  million  also  is  to  be  allocated  in  accordance  with  the  re- 
quirements of  the  current  law,  that  is,  85%  to  90%  to  the  States, 
and  10%  to  15%  to  the  Secretary.  However,  these  funds  must  be 
used  by  the  States  and  by  the  Secretary  for  primary  and  special- 
ized health  care  service  programs  and  projects  for  children.  The 
Conferees  emphasize  that  these  funding  allocation  rules  apply  only 
to  the  extent  that  appropriations  for  the  Block  Grant  exceed  the 
current  appropriations  level  of  $478  million.  As  explained  above, 
however,  the  special  allocation  for  sickle-cell  anemia/genetic 
screening  programs  will  no  longer  be  in  effect  after  FY  1989. 

It  should  be  noted  that  in  dedicating  funds  for  primary  and  spe- 
cialized health  services  and  projects,  the  Conferees  intend  that  the 
States  and  the  Secretary  support  programs  that  provide  individual, 
personal  health  care  services  to  children  and  children  with  special 
health  care  needs.  The  Conferees  have,  therefore,  included  within 
the  conference  agreement  statutory  definitions  of  the  specific  types 
of  services  that  are  to  be  made  available  through  the  one-third  al- 
lotment of  dedicated  funds. 

The  Conferees  have  made  no  other  changes  or  modifications  in 
the  requirements  of  the  MCH  Block  Grant  program  with  regard  to 
the  dedicated  funds  for  primary  and  specialized  health  service  dem- 
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onstration  programs  and  projects.  Such  programs  and  projects 
must,  therefore,  comply  with  each  of  the  requirements  of  the  MCH 
Block  Grant  statute,  including  those  related  to  planning,  non-dis- 
crimination, audits,  and  reports.  With  regard  to  mandated  reports, 
however,  States  must  include  statistical  data  and  other  relevant  in- 
formation concerning  these  demonstrations  on  (a)  the  number  and 
ages  of  the  children  served  under  the  demonstrations;  (b)  the  per- 
centage of  children  assessed  who  are  found  to  have  at  least  one 
health  condition  or  problem  that  requires  a  referral  for  additional 
care;  (c)  the  most  common  types  of  health  conditions  or  problems 
disclosed;  (d)  the  number  and  location  of  demonstration  service 
sites  as  well  as  a  description  of  demonstration  service  providers; 
and  (e)  the  availability  of  timely  follow-up  referral  care  for  health 
conditions  or  problems  that  require  additional  services. 

2.  MATERNAL  AND  CHILD  HEALTH  AND  ADOPTION  CLEARINGHOUSE 
(SECTIONS  9442,  9443) 

Present  law 

The  Secretary  may  provide  technical  assistance  to  the  States  to 
assist  them  to  develop  foster  care  and  adoption  assistance  pro- 
grams. The  Secretary  is  required  periodically  to  (1)  evaluate  the 
foster  care,  adoption  assistance,  and  child  welfare  services  pro- 
grams; and  (2)  collect  and  publish  data  pertaining  to  the  incidence 
and  characteristics  of  foster  care  and  adoptions  in  the  United 
States. 

Each  State  is  required  to  submit  statistical  reports  as  the  Secre- 
tary may  require  with  respect  to  children  for  whom  payments  are 
made  under  the  foster  care  and  adoption  assistance  programs,  in-  - 
eluding  information  on  legal  status,  demographic  characteristics, 
location,  and  length  of  any  stay  in  foster  care. 

House  bill 

Requires  the  Secretary  to  establish,  either  directly  or  by  grant  or 
contract,  a  National  Adoption  Information  Clearinghouse.  The 
Clearinghouse  is  required  to  (1)  collect,  compile,  and  maintain  data 
and  information  obtained  from  studies,  research,  and  reports  by 
public  and  private  agencies,  institutions,  or  individuals  concerning 
all  aspects  of  infant  adoption  and  adoption  of  children  with  special 
needs;  (2)  compile,  maintain,  and  periodically  revise  directories  of 
information  concerning  crisis  pregnancy  centers,  shelters  and  resi- 
dences for  pregnant  women,  training  programs  on  adoption,  inter- 
county  adoption,  statistics  on  adoption,  and  any  other  information 
relating  to  adoption  (for  pregnant  womens,  infertile  couples,  adop- 
tive parents,  unmarried  individuals  who  want  to  adopt  children,  in- 
dividuals who  have  been  adopted,  birth  parents  who  have  placed  a 
child  for  adoption,  adoption  agencies,  social  workers,  counselors,  or 
other  individuals  who  work  in  the  adoption  field);  and  (8)  dissemi- 
nate the  most  current  and  complete  information  regarding  adop- 
tion, including  directories  compiled,  maintained,  and  revised  pursu- 
ant to  (2)  above. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion to  clarify  the  functions  of  the  National  Adoption  Information 
Clearinghouse  and  to  require  the  Secretary  of  HHS  to  develop  a 
system  for  the  uniform  collection  of  data  on  adoption  and  foster 
care  services  in  the  United  States. 

Under  the  conference  agreement,  the  National  Adoption  Infor- 
mation Clearinghouse  is  designed  to  serve  two  purposes:  (1)  to  fa- 
cilitate the  identification  and  dissemination  of  available  research, 
studies,  and  reports  on  infant  adoption  and  adoption  of  children 
with  special  needs;  and  (2)  to  provide  for  the  development  and  dis- 
semination of  directories  of  information  regarding  various  aspects 
of  adoption  as  specified  in  the  conference  agreement.  Thus,  the 
function  of  the  Clearinghouse  is  simply  to  provide  easy  access  to 
information  that  has  already  been  developed,  collected,  and  pre- 
pared on  adoption  services  and  programs.  The  Clearinghouse  is  not 
authorized  to  conduct  research  or  gather  statistical  data  on  issues 
concerning  adoption  and  foster  care;  rather  it  is  only  authorized  to 
disseminate  such  research  and  data  as  it  becomes  available  to  all 
those  who  voluntarily  seek  this  information. 

The  conference  agreement  also  requires  the  Secretary  of  HHS  to 
create  an  advisory  committee  to  identify  the  national  needs  for 
data  relating  to  adoption  and  foster  care  and  to  evaluate  alterna- 
tive ways  of  collecting  such  data  on  a  comprehensive  basis.  By  July 
1988,  the  Secretary  is  required  to  report  to  Congress  on  a  proposed 
data  collection  system.  Final  regulations  providing  for  the  imple- 
mentation of  such  a  system  are  to  be  promulgated  by  January  1, 
1989  with  full  implementation  to  take  place  no  later  than  October 
1,  1991.  Information  gathered  through  the  data  collection  system  is 
to  be  disseminated  as  it  becomes  available  through  the  National 
Adoption  Information  Clearinghouse  (described  above). 

Effective  date, — Enactment. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  9,  1986. 

Hon.  John  D.  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce, 
U.S.  House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  estimate  of  the  budget  impact  of  the  reconcilia- 
tion provisions  within  the  jurisdiction  of  subconference  21. 

If  you  wish  further  details  on  these  estimates,  we  will  be  pleased 
the  provide  them. 

With  best  wishes, 
Sincerely, 

Rudolph  G.  Penner,  Director. 
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ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  PROVISIONS— SUBCONFERENCE  21:  MEDICAID  AND 

MATERNAL  AND  CHILD  HEALTH 

[By  fiscal  year,  in  millions  of  dollars] 


Section  provision 


Change 
from 

Gradison 
base 
1987 


Cfiange  from  adjusted 
reconciliation  baseline 


1987 


1989 


DIRECT  SPENDING— MEDICAID 

9401—  Optional  Coverage  of  Poor  Pregnant  Women  and  Children: 

Budget  authority   25 

Outlay   25 

9402—  Optional  Coverage  of  Elderly  and  Disabled  Poor.- 

Budget  authority   30 

Outlay   30 

9403—  Optional  Coverage  of  Poor  Medicare  Beneficiaries  for  Cost  Sharing  Expenses: 

Budget  authority   15 

Outlay   15 

9404—  Medicaid  Eligit)ility  for  Qualified  Severely  Impaired: 

Budget  authority   0 

Outlay   0 

9405—  Clarification  of  Eligibility  for  Homeless: 

Budget  authority   0 

Outlay   0 

9406—  Payment  for  Aliens  Under  Medicaid: 

Budget  authority   45 

Outlay   45 

9407—  Optional  Presumptive  Eligibility  Period  for  Pregnant  Women: 

Budget  authority   2 

Outlay   2 

9408—  Optional  Respiratory  Care  for  Ventilator  Dependents: 

Budget  authority   ( ' ) 

Outlay..   (M 

9411—  Permitting  States  to  Offer  Home  and  Community  Based  Services  to  Certain  Persons: 

Budget  authority   0 

Outlay   0 

9412—  Waiver  Authority  for  Mentally  ill  and  Frail  [jderly: 

Budget  authority   C 

Outlay   G 

9413—  Continuation  of  Case  Managed  Nursing  Home  Demonstration: 

Budget  authority   0 

Outlay  '   0 

9414—  NJ.  Respite  Care  Project: 

Budget  authority   1 

Outlay   1 

9415—  inapplicability  of  Paperv/ork  Reduction  Act: 

Budget  authority   0 

Outlay   0 

9421—  Hold  States  Harmless  Against  a  Decrease  in  Match  Rate: 

Budget  authority   50 

Outlay   50 

9422—  Waiver  of  Certain  Requirements: 

Budget  authority   2 

Outlay   2 

9431—  Independent  Quality  Revievi'  of  HMO  Services: 

Budget  authority   (M 

Outlay   {') 

9432—  Moratorium  on  Promulgation  of  Certain  Regulations: 

Budget  authority   0 

Outlay   0 

9433—  Flexibility  in  State  Medicaid  Payment  Systems: 

Budget  authority   0 

Outlay   0 

9434—  Financial  Disclosure  Requirements  for  HMOs: 

Budget  authority   0 


0 
0 

0 
0 

0 
0 

1 
1 

0 
0 

50 
50 

2 
2 

(M 

0 
0 

0 
0 


85 
85 

100 
100 

70 
70 

0 
0 

0 
0 

135 
135 


(M 

0 
0 

0 
0 

0 
0 

2 
2 

0 
0 


0 
0 

{') 
(M 

0 
0 

0 
0 


110 
110 

140 
140 

100 
100 

0 
0 

0 
0 

165 
165 

2 
2 

(M 

0 
0 


0 
0 

2 
2 

0 
0 

0 
0 

0 
0 

(M 

0 
0 

0 
0 
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ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  PROVISIONS— SUBCONFERENCE  21:  MEDICAID  AND 
MATERNAL  AND  CHILD  HEALTH— Continued 

[By  fiscal  year,  in  millions  of  dollars] 

Cfiange  Cfiange  from  adjusted 
from         reconciliation  baseline 

Section  provision  Gradison   


base 
1987 


1987      1988  1989 


Outlay   0  0  0  0 

9435— COBRA  Technical  Corrections  and  Clarifications: 

Budget  authority   0  0  0  0 

Outlay   0  0  0  0 

4936— Payment  of  Certain  Long  Term  Patients  in  Hospitals: 

Budget  authority   0  0  0  0 

Outlay   0  0  0   0 

Total— Medicaid: 

Budget  authority   170  170  3S4  519 

170  170  394  519 


AUTHORIZATIONS— MATERNAL  AND  CHILD  HEALTH 

9441—  Authorization  for  MCH  Services  Block  Grant  Funds: 

Budget  authority   75      75      79  83 

Outlay   42      42      68  78 

9442—  MCH  Adoption  Clearinghouse: 

Budget  authority   (M     (i)     (')  (i) 

Outlay   (M     (M     {')  {') 

9443—  Collection  of  Data  Relating  to  Adoption  and  Foster  Care: 

Budget  authority   (M     (M       0  0 

Outlay   (^)  0  0 

Total— MCH: 

Budget  authority   75      75      79  83 

Outlay   42      42      68  78 


Total- Subconference  21: 

Budget  authority   245     245     473  602 

Outlay   212     212     462  597 


»  Means  less  then  $500,000. 

From  the  Committee  on  the  Budget,  for  consideration  of 
the  entire  House  bill  and  Senate  amendment,  except  for 
revenue  measures  on  which  conferees  from  the  Committee 
on  Ways  and  Means  have  been  appointed: 

William  H.  Gray  III, 
Mike  Lowry, 
Butler  Derrick, 
Ed  Jenkins, 
Chet  Atkins 
(for  purposes  of  short  title/ 
table  of  contents,  title  VII, 
and  section  6004  only), 
Delbert  L.  Latta, 
Lynn  Martin, 

From  the  Committee  on  the  Budget,  solely  for  consider- 
ation of  those  portions  of  the  House  bill  and  Senate 
amendment,  continuing  revenue  measures  on  which  con- 
ferees from  the  Committee  on  Ways  and  Means  have  been 
appointed: 

Ed  Jenkins, 


Finder's  Aid 

P.L.   99-514  (100  Stat.   2085)  Approved  October  22,  1986 
Tax  Reform  Act  of  1986 


Subject 

Redesignation  of  Internal 
Revenue  Code  of  1954 
to  Internal  Revenue  Code 
of  1986 


S.S.  Act 

Section 

201(a)(3) 


P.L. 

Section 


100  H.Rep.  S.Rep.  H.C.Rep.* 
Stat.     99-426     99-313  99-841 


2095  78 


II  837 


Old-Age  and  Survivors 
Insurance  -  Husband's 
Benefits 

(technical  correction) 


202(c)(5)(B)  1883(a)(1) 


2916 


1073 


II  841 
II  854 


Old-Age  and  Survivors 
Insurance  -  Reduction  of 
Benefits 

(technical  correction) 


202(q)(5)(A) 
(i) 


1883(a)(2) 


2916 


1073 


II  841 
II  854 


Old-Age  and  Survivors 
Insurance  -  Reduction  of 
Benefits 

(technical  correction) 


202(q)(5)(C)  1883(a)(3) 


2916 


1073 


II  841 
II  854 


Definition  of  Wages  - 
Exclusions  -  Cafeteria 
Plans 

(technical  amendment) 


209(e)(8) 


1151(d)(2) 
(C) 


2505 


Definition  of  Wages  - 
Exclusions  -  Cafeteria 
Plans 

(conforming  amendment) 

Definitions  of  Wages  - 
Exclusions  -  Prizes  and 
Awards 

(conforming  amendment) 


209(e)(9) 
New 


209(s) 


1151(d)(2) 
(C) 


122(c)(5) 


2505 


2112 


—  II  542 


6,   103  47 


II  17 


*  The  text  contained  in  Volume  I  of  the  Conference  Report  is  essentially  the  same 
as  the  Act  as  finally  approved  and  thus  is  not  duplicated  here. 
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S.S.  Act 

Subject  Section 

Definition  of  Employment  -  210(a)(5)(G) 
Federal  Legislative  Branch 
(technical  correction) 


P.L.  100        H.Rep.     S.Rep.  H.C.Rep. 

Section  Stat.     99-426     99-313  99-841 

1883(a)(4)        2916      —  1073        II  841 

II  854 


Definition  of  Employment  -        210(p)(2)(C)      1895(b)(18)      2935      —  —  II  841 

Medicare  Qualified  (B)(1)  -  II  860 

Government  Employment  - 
Election  Workers 
(technical  amendment) 


Definition  of  Employment  -        210(p)(2)(D)      1895(b)(18)      2935      ~  ~  II  841 

Medicare  Qualified  (B)(ii)  II  860 

Government  Employment  - 
Election  Workers 
(technical  amendment) 


Definition  of  Employment  -        210(p)(2)(E)  1895(b)(18)      2935      —           —           II  841 

Medicare  Qualified                      New  (B)(iii)  II  860 
Government  Employment  - 
Election  Workers 


Definition  of  Employment  - 
Medicare  Qualified 
Government  Employment 
(technical  correction) 

Self-Employment  -  Church 
Employee  Income 
(conforming  amendment) 

Self-Employment  -  Church 
Employee  Income 
(conforming  amendment) 

Self-Employment  -  Church 
Employee  Income 
(technical  correction) 


210(p)(4)(B)  1895(b)(19) 

211(a)(13)  1882(b)(2) 
(B)(i) 

211(b)  1882(b)(2) 
(B)(ii) 

211(c)(2)(G)  1883(a)(6) 


2935      —  ~  II  841 

II  860 


2915      1041        1071        II  841 
II  833 


2915      1041        1071        II  841 


2916      ~  1073        II  841 

II  833 


Self-Employment  -  Church  211(1.)  1882(b)(2)        2915      1042        1071        II  841 

Employee  Income  -  No  New  (A)  II  853 

Deduction  -  Separate  from 
Other  Net  Earnings 


Computation  of  Primary  215(i)(5)(B)      1883(a)(7)        2916      —  1073        II  841 

Insurance  Amount  -  (11)  (A)  II  854 

Cost-of-Llving  Increase 
(technical  correction) 


P.L.  99-5U  (Cont.  ) 


Subject 

Computation  of  Primary 
Insurance  Amount  - 
Cost-of-Living  Increase 
(technical  correction) 

State  and  Local  Coverage  - 
Wisconsin  Retirement  Fund 
(technical  correction) 


Disability  Insurance 
Benefits  -  Payment  Pending 
Appeal 

(technical  correction) 


S.S.  Act 

Section 


P.L. 

Section 


218(m) 
Heading 


Disability  Determinations  -  221(e) 
State  Reimbursement 
(technical  correction) 


100  H.Rep.  S.Rep.  H.C.Rep. 
Stat.     99-426     99-313  99-841 


215(i)(5)(B)      1883(a)(7)  2916 
(B) 


1883(a)(8)  2916 


1883(a)(9)  2916 


223(g)(1)  1883(a)(10)  2916 


1073        II  841, 
II  854 


1073        II  841 
II  854 


1073        II  841 
II  854 


1073        II  841 
II  854 


AFDC  -  State  Plans  - 
Report  of  Income  and 
Resources 

(technical  correction) 


402(a)(14)  1883(a)(5)  2916 

(B) 


1073        II  841 
II  854 


AFDC  -  State  Plans  - 
Determining  Income  and 
Resources  -  Step  Parent 

AFDC  -  State  Plans  - 
Income  and  Resources  - 
Home  Energy  Grants 
(technical  correction) 


402(a)(31)  1883(b)(1)  2917 

(A)  (A) 


402(a)(36)  1883(b)(4)  2917 

(B) 


1074        II  841 
II  854 


1073        II  841 
II  854 


AFDC  -  State  Plans  - 
Medicaid  Eligibility 
After  Termination 
(technical  correction) 

.^DC  -  State  Plans  - 
Income  and  Resources  - 
Parents  and  Siblings 
(technical  correction) 


402(a)(37) 


402(a)(38) 


1883(b)(4)  2917 
(A) 


1883(b)(2)  2917 
(B) 


1073        II  841 
II  854 


1074        II  841 
II  854 


AFDC  -  State  Plans  - 
Income  and  Resources  - 
Parents  and  Siblings 
(technical  correction) 


402(a)(38) 


1883(b)(4)  2917 
(A) 


1074        II  841 
II  854 


AFDC  -  State  Plans  - 
Income  and  Resources  - 
Parents  and  Siblings 
(technical  correction) 


402(a)(38) 


1883(b)(2)  2917 
(A) 


1074        II  84] 
II  85^ 


P.L.  99-51A  (Cont.) 
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Subject 

AFDC  -  State  Plans  - 
Age  of  Minor  Parents 
(technical  correction) 

AFDC  -  State  Plans  - 
Income  and  Resources  of 
Minor  Parents 
(technical  correction) 

AFDC  -  State  Plans  - 
Compatibility  with 
Food  Stamp  Program 
(technical  correction) 


S.S.  Act 

Section 

402(a)(39) 


402(a)(39) 


402(a) 


P.L. 

Section 

1883(b)(3) 
(A) 


1883(b)(4) 
(A) 


100  H.Rep.  S.Rep.  H.C.Rep. 
Stat.     99-426    99-313  99-841 


2917  ~ 


2917 


1883(b)(5)  2917 


1075 


1075 


1073 


AFDC  -  State  Plans  - 
Redesignation  of  Internal 
Revenue  Code  of  1954 
to  1986 

(conforming  amendment) 

Child  Support  - 
Administrative  Order 
(conforming  amendment) 

Child  Support  -  State 
Collection 

(technical  correction) 

Child  Support  -  Collection 
by  One  State  for  Another  - 
Incentive  Payments 
(technical  correction) 

Child  Support  -  Tax 
Refunds 

(technical  correction) 

Foster  Care  and  Adoption 
Assistance  -  Adoption 
Expenses  -  Children 
With  Special  Needs 
(conforming  amendment) 

Foster  Care  and  Adoption 
Assistance  -  Adoption 
Expenses  -  Children 
With  Special  Needs 
(conforming  amendment) 


402(d)(1)  2 

457(b)(3)  1899(a) 

457(c)  1883(b)(6) 

458(d)  1883(b)(7) 

464(b)(2)(A)  1883(b)(8) 

470  1711(c)(1) 

471(a)(1)  1711(c)(2) 


2095      —  —  II  837 


2957      —  1078        II  841 

II  854 


2917      —  —  II  841 

II  854 


2917      1047        1076        II  841 
II  854 


2917      —  1073        II  841 

II  854 


2784  52, 
875 


2784  52, 
875 
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P.L.  99-51^^  (Cont.) 


Subject 

Foster  Care  and  Adoption 
Assistance  -  Adoption 
Expenses  -  Children 
With  Special  Needs 
(conforming  amendment) 

Foster  Care  and  Adoption 
Assistance  -  Adoption 
Expenses  -  Children 
With  Special  Needs 

Foster  Care  and  Adoption 
Assistance  -  Adoption 
Expenses  -  Children 
With  Special  Needs 
(technical  amendment) 


S.S.  Act 

Section 

471(a)(ll) 


473(a)(2) 
Redesig- 
nated as 
A73(a)(3) 


P.L. 

Section 


100  H.Rep.  S.Rep.  H.C.Rep. 
Stat.     99-426     99-313  99-841 


1711(c)(2)        2784  52, 
875 


473(a)(1)  1711(a)(2)        2783  52, 

875 


1711(a)(1)  2783 


Foster  Care  and  Adoption 
Assistance  -  Adoption 
Expenses  -  Children 
With  Special  Needs 
(conforming  amendment) 

Foster  Care  and  Adoption 
Assistance  -  Adoption 
Expenses  -  Children 
With  Special  Needs 
(conforming  amendment) 


473(a)(3) 


1711(c)(3)  2784  52, 
(A)  875 


473(a)(3)  1711(c)(3)        2784  52, 

(B)  875 


Foster  Care  and  Adoption  473(a)(3) 

Assistance  -  Adoption  Redesig- 

Expenses  -  Children  nated  as 

With  Special  Needs  473(a)(4) 
(technical  amendment) 


1711(a)(1)        2783  — 


Foster  Care  and  Adoption  473(a)(4) 

Assistance  -  Adoption  Redesig- 

Expenses  -  Children  nated  as 

With  Special  Needs  473(a)(5) 
(technical  amendment) 


1711(a)(1)  2783 


Foster  Care  and  Adoption 
Assistance  -  Assistance 
During  Period  of 
Placement  Under  State 
and  Local  Laws 
(conforming  amendfaent) 


473(a)(5) 


1711(c)(4)        2784  52, 
875 


P.L.  99-51  A  (Cont. ) 
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Subject 

Foster  Care  and  Adoption 
Assistance  -  Children 
With  Special  Needs  - 
Definition  of 
"Nonrecurring  Adoption 
Assistance" 


S.S.  Act  P.L. 

Section  Section 


A73(a)(6)  1711(b) 
New 


100  H.Rep.  S.Rep.  H.C.Rep. 
Stat.     99-426     99-313  99-841 

2783      _-  _  — 


Foster  Care  and  Adoption 
Assistance  -  Adoption 
Expenses  -  Children 
With  Special  Needs 
(conforming  amendment) 

Foster  Care  and  Adoption 
Assistance  -  Payment  to 
States 

(technical  correction) 


473(b)(1)(A)      1711(c)(5)        2784  52, 

875 


474(a) 


1883(b)(9)  2917 


1073        II  841 
II  854 


Foster  Care  and  Adoption 
Assistance  -  Children 
With  Special  Needs  - 
Definition  of  "Adoption 
Assistance  Agreement" 
(conforming  amendment) 


475(3)(A) 


1711(c)(6)  2783 


Foster  Care  and  Adoption 
Assistance  -  Exclusion  of 
Foster  Care  Assistance 
Recipient  from  AFDC  Unit 

General  Provisions  - 
Definition  of  "Person" 
(technical  correction) 


478 
New 


1101(a)(3) 


1883(b)(10)  2917 
(A) 


1883(c)(1)  2918 


1076        II  841 
II  854 


1073        II  841 
II  854 


General  Provisions  - 
Definition  of 
"Corporation" 
(technical  correction) 


1101(a)(4)  1883(c)(1)  291i 


1073        II  841 
II  854 


General  Provisions  - 
Definition  of 
"Shareholders" 
(technical  correction) 


1101(a)(5)  1883(c)(1)  2918 


1073        II  841 
II  854 


General  Provisions  - 
Pilot  Project  for 
Integrated  Service 
Delivery 

(technical  correction) 


1136(b)(7)  1883(c)(2)  2918 


1073        II  841 
II  854 
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P.L.  99-51^  (Cont.) 


Subject 

Health  Care  Peer  Review  - 
100%  Review  of  Certain 
Surgical  Procedures 
(technical  correction) 


S.S.  Act  P.L. 

Section  Section 

1164(b)(4)  1895(b)(17) 
(B) 


100  H.Rep.  S.Rep.  H.C.Rep 
Stat.     99-426     99-313  99-841 

2934      —  —  II  841 

II  854 


Supplemental  Security 
Income  -  Meaning  of 
Income 

(technical  correction) 

Supplemental  Security 
Income  -  Exclusions 
from  Income 

(technical  correction) 

Supplemental  Security 
Income  -  Exclusions 
from  Income 

(technical  correction) 

Supplemental  Security 
Income  -  Exclusions 
from  Income 

(technical  correction) 

Supplemental  Security 
Income  -  Exclusions 
from  Income 

(technical  correction) 

Supplemental  Security 
Income  -  Exclusions 
from  Income 

(technical  correction) 

Supplemental  Security 
Income  -  State  Interim 
Assistance  Payments 
Reimbursement 
(technical  correction) 

Medicare  -  Enrollment 
Periods 

(technical  correction) 


1612(a)(1)(C)  1883(d)(2) 


1612(b)(2)(A)  1883(d)(3) 
(A) 


1612(b)(2)(B)  i883(d)(3) 
(B) 


1612(b)(ll)  1883(d)(3) 
(C) 


1612(b)(12)  1883(d)(3) 
(C) 


1612(b)(13)  1883(d)(3) 
(C) 


1631(g)  i883(d)(l) 
Heading 


1837(i)(l)(A)  1895(b)(12) 


2918      —  1073        II  841 

II  854 


2918      —  1073        II  841 

II  854 


2918      —  1073        II  841 

II  854 


2918      —  1073        II  841 

II  854 


2918      —  1073        II  841 

II  854 


2918      —  1073        II  841 

II  854 


2918      —  1073        II  841 

II  854 


2934      1044  II  841 

II  860 


Medicare  -  Contracts  1842(b)C4)(C)     1895(b)(14)      2934      ~           1113        II  841 

With  Carriers  -  Physician  (i)  (A)(ii)  II  860 
Payment 

(technical  correction) 


P.L.  99-5U  (Cont.  ) 
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Subject 

Medicare  -  Contracts 
With  Carriers  -  Physician 
Payment 

(technical  amendment) 

Medicare  -  Directories 
of  Participating 
Physicians 

(technical  correction) 


S.S.  Act 

Section 


P.L. 

Section 


100  H.Rep.  S.Rep.  H.C.Rep. 
Stat.     99-426    99-313  99-841 


1842(b)(4)(C)     1895(b)(14)  2934 

(ii)  (A)(i) 

Stricken 


[842(h)(5)  1895(b)(15)  2934 

(A) 


1113        II  841 
II  860 


Medicare  -  Directories 
of  Participating 
Physicians 

(technical  correction) 


1842(h)(6)  1895(b)(15)  2934 

(B) 


1113        II  841 
II  860 


Medicare  -  Fraudulent 
Billing  for  Assistant 
in  Cataract  Surgery 
(technical  correction) 

Medicare  -  Agreements 
with  Providers 
(technical  correction) 


1842(k)  1895(b)(16)  2934 

(A) 


1866(a)(l)(I)    1895(b)(5)  2933 
(A) 


1113        II  841 
II  860 


1113        II  841 
II  860 


Medicare  -  Agreements 
with  Providers 
(technical  correction) 


1866(a)(l)(I)    1895(b)(5)  2933 
[Duplicate  (C) 
designation 
added  by  P.L. 
99-272] 
Redesig- 
nated as  (k) 


1113        II  841 
II  860 


Medicare  -  Agreements 
with  Providers 
(technical  correction) 


1866(a)(l)(J)     1895(b)(5)  2933 
(B) 


1113        II  841 
II  860 


Medicare  -  Emergency 
Care 

(technical  correction) 


1867(e)(3)  1895(b)(4)  2933 


II  841 


Medicare  -  Health 
Maintenance  Organizations 
and  CoBpetitive  Medical 
Plans  -  Rate  of  Payment 
(technical  correction) 


1876(a)(1)(A)    1895(b)(ll)  2934 
(A) 


II  841 


Medicare  -  Payment  for 
Inpatient  Hospital 
Services  -  Indirect 
Medical  Education 
(technical  correction) 


1886(d)(2)(C)  1895(b)(1)  2931 
(i)  (A) 


II  841 
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P.L.  99-51^  (Cont. ; 


Subject 

Medicare  -  Payment  for 
Inpatient  Hospital 
Services  -  Dispropor- 
tionate Share  of  Low 
Income  Clientele 
(technical  amendment) 

Medicare  -  Payment  for 
Inpatient  Hospital 
Services  -  Dispropor- 
tionate Share  of  Low 
Income  Clientele 
(technical  amendment) 

Medicare  -  Payment  for 
Inpatient  Hospital 
Services  -  Dispropor- 
tionate Share  of  Low 
Income  Clientele  - 
Standardizing  Amounts 
Adjustment 

Medicare  -  Payment  for 
Inpatient  Hospital 
Services  -  Indirect 
Medical  Education 
Standardizing  Amount 
Adjustment 

Medicare  -  Payment  for 
Inpatient  Hospital 
Service  -  Indirect 
Teaching  Adjustment  - 
Reducing  of  Standardized 
Amounts 


S.S.  Act 

Section 


P.L. 

Section 


1886(d)(2)(C)  1895(b)(2) 
(ii)  (A)(i) 


1886(d)(2)(C)  1895(b)(2) 
(iii)  (A)(ii) 


1886(d)(2)(C)  1895(b)(2) 
(iv)  (A)(iii) 
Stricken 


1886(d)(3)(A)  1895(b)(1) 
(B) 


1886(d)(3)(C)  1895(b)(1) 
(ii)  (C) 


100 
Stat. 


2932 


2932 


H.Rep. 

99-A26 


S.Rep. 

99-313 


B.C. Rep. 

99-841 


2932  — 


II  841 


2931  — 


2931 


II  841 
II  859 


II  841 
II  859 


Medicare  -  Payment  for 
Inpatient  Hospital 
Services  -  Dispropor- 
tionate Share  of  Low 
Income  Clientele  Payment- 
Reduction  of  Standardized 
Amount 


1886(d)(3)(C)  1895(b)(2) 
(iii)  (B) 
New 


2932 


II  841 
II  860 


Medicare  -  Payment  for 
Inpatient  Hospital 
Services  -  Dispropor- 
tionate Patient 
Percentage 

(technical  correction) 


1886(d)(5)(F)  1895(b)(2) 
(vi)(I)  (C)(i) 


2932 


II  841 
II  860 


P.L.  99-31A  (Cont.) 
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Subject 

Medicare  -  Payment  for 
Inpatient  Hospital 
Services  -  Dispropor- 
tionate Patient 
Percentage 

(technical  correction) 


S.S.  Act 

Section 


P.L. 

Section 


1886(d)(5)(F)  1895(b)(2) 
(vi)(I)  (C)(ii) 


100 
Stat. 


H.Rep.     S.Rep.  H.C.Rep. 

99-426    99-313  99-841 


2932  — 


II  841 
II  860 


Medicare  -  Payment  for 
Inpatient  Hospital 
Services  -  Return  on 
Equity  Capital 
(technical  correction) 


1886(g)(2)(B)     1895(b)(3)  2932 


II  841 
II  860 


Medicare  -  Payment  for 
Inpatient  Hospital 
Services  -  Costs 
Including  Direct 
Medical  Education 
(technical  correction) 


1886(h)(2)(C)  1895(b)(9) 
(A) 


2933 


II  841 
II  860 


Medicare  -  Payment  for 
Inpatient  Hospital 
Services  -  Costs  of 
Medical  Education  - 
Foreign  Medical  Graduates 
(technical  correction) 


1886(h)(4)(E)  1895(b)(9)  2933 
(ii)  (B) 


II  841 
II  860 


Medicare  -  PajTnent  for 
Inpatient  Hospital 
Services  -  Costs  of 
Medical  Education  - 
Foreign  Medical  Graduates 
(technical  correction) 


1886(h)(4)(E)     1895(b)(9)  2933 
Redesignated  (C) 
as  1886(h)(4) 
(D) 


II  841 
II  860 


Medicare  -  Payment  for 
Inpatient  Hospital 
Services  -  Costs  of 
Direct  Medical  Education 
Consumer  Price  Index 
(technical  correction) 


1886(h)(5)(B)     1895(b)(9)  2933 
(D) 


II  841 
II  860 


Medicare  -  Payment  to 
Skilled  Nursing 
Facilities  -  Prospective 
Payment 

(technical  correction) 


1888(d)(1) 


1895(b)(7)  2933 
(A) 


II  841 
II  860 


Medicare  -  Payment  to 
Skilled  Nursing 
Facilities  -  Prospective 
Payment  Amounts 
(technical  correction) 


1888(d)(4) 


1895(b)(7)  2933 
(B)(i) 


II  841 
II  860 
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P.L.  99-51A  (Cont.) 


Subject 

Medicare  -  Payment  to 
Skilled  Nursing 
Facilities  -  Prospective 
Payment  Amounts 
(technical  correction) 


S.S.  Act 

Section 

1888(d)(4) 


P.L. 

Section 


100  H.Rep.  S.Rep.  H.C.Rep. 
Stat.     99-426    99-313  99-841 


1895(b))(7)  2933 
(B)(ii) 


II  841 
II  860 


Medicaid  -  State  Plans 
for  Medical  Assistance 
Hospice  Care 
(technical  correction) 

Medicaid  -  State  Plans 
for  Medical  Assistance 
Adoption  Assistance 
(technical  correction) 


1902(a)(10)  1895(c)(7)  2936 
(A)(ii)(vii)  (A) 


1902(a)(10)  1895(c)(7)  2936 
(A)(ii)  (B)(viii) 


1113        II  841 
II  854 


1113        II  841 
II  854 


Medicaid  -  State  Plan 
for  Medical  Assistance 
Institutions  for 
Mentally  111 
(conforming  amendment) 

Medicaid  -  State  Plan 
for  Medical  Assistance 
Hospice  Care 
(technical  correction) 


1902(a)(10)  1895(c)(3)  2935 
(C)(iv)  (C) 


1902(a)(13)  1895(c)(1)  2935 
(D) 


1113        II  841 

II  854 


1113        II  841 
II  854 


Medicaid  -  State  Plans 
for  Medical  Assistance 
American  Samoa 
(conforming  amendment) 


1902(j) 


1895(c)(3)  2935 
(B) 


II  841 
II  854 


Medicaid  -  Payment  to  1903(m)(2) 
State  -  Termination  of  (F) 
Enrollment  Restrictions 
(technical  correction) 


1895(c)(2)  2935 


1113        II  841 
II  854 


Medicaid  -  Definitions  - 
Medical  Assistance  -  Case 
Management  Services 
(technical  amendment) 


1905(a)(18)        1895(c)(3)  2935 
(A)(i) 


Medicaid  -  Definitions  - 
Medical  Assistance  -  Case 
Management  Services 
(technical  amendment) 


1905(a)(19)        1895(c)(3)  2935 
Redesignated  (A)(ii) 
as  (20) 


Medicaid  -  Definitions  - 
Medical  Assistance  -  Case 
Management  Services 
(technical  amendment) 


1905(a)(19)  1895(c)(3)  2935 
New  (A)(iii) 


P.L.  99-51  A  (Cont.  ) 


12 


S.S.  Act 

Subject  Section 

Medicaid  -  References  to  1920(a)(1) 

Other  Provisions  of  Law  -  (A) 
Deemed  Recipients  of  Aid 

Medicaid  -  References  to  1920(a)(1) 
Other  Provisions  of  Law  -  (B)  Redes- 
Deemed  Recipients  of  Aid  ignated  as 
(technical  amendment)  (C) 


P.L. 

Section 


100  H.Rep.  S.Rep.  H.C.Rep 
Stat.     99-426     99-313  99-841 


1895(c)(5)  2936 
(A)(ii) 


1895(c)(5)  2936 
(A)(i) 


Medicaid  -  References  to  1920(a)(1) 
Other  Provisions  of  Law  -  (C)  Redes- 
Deemed  Recipients  of  Aid  ignated  as 
(technical  amendment)  (D) 


1895(c)(5)  2936 
(A)(i) 


Medicaid  -  References  to 
Other  Provisions  of  Law  - 
Disabled  Widows  or 
Widowers  Who  Lost  SSI 
Entitlement 
(technical  amendment) 


1920(a)(2) 
Redesignated  (B)(i) 
as  (2)(A) 


1895(c)(5)        2936  — 


Medicaid  -  References  to 
Other  Provisions  of  Law  - 
Disabled  Widows  or 
Widowers  Who  Lost  SSI 
Entitlement 


1920(a)(2)  1895(c)(5)  2936 
(B)  New  (B)(ii) 


Medicaid  -  References  to 
Other  Provisions  of  Law  ■ 
Foster  Care  and  Adoption 
Assistance 


1920(a)(3) 


1895(c)(5)  2936 
(C) 


Social  Services  Program  - 
Amount  of  Allotment  to 
Each  State  -  Promulgation 
for  1982 

(technical  amendment) 


2003(b) 


1883(e)(1)  2919 
(B) 


Social  Services  Program  -  2003(d) 
Amount  of  Allotment  to  Repealed 
Each  State  -  Time  of 
Promulgation  for  1982 


1883(e)(1)  2919 
(A) 


II  842 
II  854 


Social  Services  Program 
Child  Day  Care  Services 


2007 

Repealed 


1883(e)(2)        2919  — 


II  842 
II  854 
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Public  Law  99-514 
99th  Congress 

An  Act 

To  reform  the  internal  revenue  lav^s  of  the  United  States.  — Oct.  22.  1986^_ 

[H.R.  3838] 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  Tax  Reform  Act 

SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS.  26  USC  1  et  seq. 

(a)  Short  Title. — This  Act  may  be  cited  as  the  "Tax  Reform  Act  of 
1986". 

(b)  Table  of  Contents.— 

TITLE  I-INDIVIDUAL  INCOME  TAX  PROVISIONS 

Subtitle  A— Rate  Reductions;  Increase  in  Standard  Deduction  and  Personal 

Exemptions 

Sec.  101.  Rate  reductions. 
Sec.  102.  Increase  in  standard  deduction. 
Sec.  103.  Increase  in  personal  exemptions. 
Sec.  104.  Technical  amendments. 

Subtitle  B — Provisions  Related  to  Tax  Credits 
Sec.  111.  Increase  in  earned  income  credit. 

Sec.  112.  Repeal  of  credit  for  contributions  to  candidates  for  public  office. 

Subtitle  C — Provisions  Related  to  Exclusions 

Sec.  121.  Taxation  of  unemployment  compensation. 
Sec.  122.  Prizes  and  awards. 
Sec.  123.  Scholarships. 

Subtitle  D — Provisions  Related  to  Deductions 

131.  Repeal  of  deduction  for  2-earner  married  couples. 

132.  2-percent  floor  on  miscellaneous  itemized  deductions. 

133.  Medical  expense  deduction  limitation  increased. 

134.  Repeal  of  deduction  for  State  and  local  sales  tax. 

135.  Repeal  of  deduction  for  adoption  expenses. 

Subtitle  E — Miscellaneous  Provisions 
Sec.  141.  Repeal  of  income  averaging. 

Sec.  142.  Limitations  on  deductions  for  meals,  travel,  and  entertainment. 
Sec.  143.  Changes  in  treatment  of  hobby  loss,  etc. 

Sec.  144.  Deduction  for  mortgage  interest  and  real  property  taxes  allowable  where 
parsonage  allowance  or  military  housing  allowance  received. 

Subtitle  F— Effective  Dates 

Sec.  151.  Effective  dates. 

TITLE  II-PROVISIONS  RELATING  TO  CAPITAL  COST 
Subtitle  A — Depreciation  Provisions 

Sec.  201.  Modification  of  accelerated  cost  recovery  system. 

Sec.  202.  Expensing  of  depreciable  gissets. 

Sec.  203.  Effective  dates;  general  transitional  rules. 

Subtitle  B — Repeal  of  Regular  Investment  Tax  Credit 
Sec.  211.  Repeal  of  regular  investment  tax  credit. 

Sec.  212.  Effective  15-year  carryback  of  existing  carryforwards  of  steel  companies. 
Sec.  213.  Effective  15-year  carryback  of  existing  carryforwards  of  qualified  farmers. 
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Subtitle  C — General  Business  Credit  Reduction 

Sec.  221.  Reduction  in  tax  liability  which  may  be  offset  by  business  credit  from  85 
percent  to  75  percent. 

Subtitle  D — Research  and  Development  Provisions 

Sec.  231.  Amendments  relating  to  credit  for  increasing  research  activities. 
Sec.  232.  Extension  of  credit  for  clinical  testing  expenses  for  certain  drugs. 

Subtitle  E— Changes  in  Certain  Amortization  Provisions 

Sec.  241.  Repeal  of  5-year  amortization  of  trademark  and  trade  name  expenditures. 
Sec.  242  Repeal  of  amortization  of  railroad  grading  and  tunnel  bores. 
Sec.  243.  Deduction  for  bus  and  freight  forwarder  operating  authority. 
Sec.  244.  Treatment  of  expenditures  for  removal  of  architectural  barriers  to  the 
handicapped  and  elderly  made  permanent. 

Subtitle  F — Provisions  Relating  to  Real  Estate 

Sec.  251.  Modification  of  investment  tax  credit  for  rehabilitation  expenditures. 
Sec.  252.  Low-income  housing  credit. 

Subtitle  G — Merchant  Marine  Capital  Construction  Funds 

Sec.  261.  Provisions  relating  to  merchant  marine  capital  construction  funds. 

TITLE  III— CAPITAL  GAINS 

Subtitle  A — Individual  Capital  Gains 

Sec.  301.  Repeal  of  exclusion  for  long-term  capital  gains  of  individuals. 

Sec.  302.  28-percent  capital  gains  rate  for  taxpayers  other  than  corporations. 

Subtitle  B — Repeal  of  Corporate  Capital  Gains  Treatment 

Sec.  311.  Repeal  of  corporate  capital  gains  treatment. 

Subtitle  C — Incentive  Stock  Options 

Sec.  321.  Repeal  of  requirement  that  incentive  stock  options  are  exercisable  only  in 
chronological  order;  modification  of  $100,000  limitation. 

Subtitle  D— Straddles 

Sec.  331.  Year-end  rule  expanded. 

TITLE  IV— AGRICULTURE,  ENERGY.  AND  NATURAL  RESOURCES 

Subtitle  A — Agriculture 

Sec.  401.  Limitation  on  expensing  of  soil  and  water  conservation  expenditures. 
Sec.  402.  Repeal  of  special  treatment  for  expenditures  for  clearing  land. 
Sec.  403.  Treatment  of  dispositions  of  converted  wetlands  or  highly  erodible 
croplands. 

Sec.  404.  Limitation  on  certain  prepaid  farming  expenses. 

Sec.  405.  Tax  treatment  of  discharge  of  certain  indebtedness  of  solvent  farmers. 

Subtitle  B — Treatment  of  Oil,  Gas,  Geothermal,  and  Hard  Minerals 

Sec.  411.  Treatment  of  intangible  drilling  costs  and  mineral  exploration  and  devel 

opment  costs. 
Sec.  412.  Modification  of  percentage  depletion  rules. 

Sec.  413.  Gain  from  disposition  of  interests  in  oil,  gas,  geothermal,  or  other  mineral 
properties. 

Subtitle  C — Other  Provisions 

Sec.  421.  Extension  of  energy  investment  credit  for  solar,  geothermal,  ocean  ther- 
mal, and  biomass  property. 
Sec.  422.  Provisions  relating  to  excise  tax  on  fuels. 
Sec.  423.  Ethyl  alcohol  and  mixtures  thereof  for  fuel  use. 

TITLE  V— TAX  SHELTER  LIMITATIONS;  INTEREST  LIMITATIONS 

Subtitle  A — Limitations  on  Tax  Shelters 

Sec.  501.  Limitations  on  losses  and  credits  from  passive  activities. 

Sec.  502.  Transitional  rule  for  low-income  housing. 

Sec.  503.  Extension  of  at  risk  limitations  to  real  property. 
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Subtitle  B — Interest  Expense 

Sec.  511.  Limitations  on  deduction  for  nonbusiness  interest. 

TITLE  VI— CORPORATE  PROVISIONS 

Subtitle  A — Corporate  Rate  Reductions 

Sec.  601.  Corporate  rate  reductions. 

Subtitle  B— Treatment  of  Stock  and  Stock  Dividends 

Sec.  611.  Reduction  in  dividends  received  deduction. 

Sec.  612.  Repeal  of  partial  exclusion  of  dividends  received  by  individuals. 

Sec.  613.  Nondeductibility  of  stock  redemption  expenses. 

Sec.  614.  Reduction  in  stock  basis  for  nontaxed  portion  of  extraordinary  dividends. 

Subtitle  C — Limitation  on  Net  Operating  Loss  Carryforwards  and  Excess  Credit 

Carryforwards 

Sec.  621.  Limitation  on  net  operating  loss  carryforwards. 

Subtitle  D — Rec(^ition  of  Gain  and  Loss  on  Distributions  of  Property  in 

Liquidation 

Sec.  631.  Rec<^ition  of  gain  and  loss  on  distributions  of  property  in  liquidation. 

Sec.  632.  Treatment  of  C  corporations  electing  subchapter  S  status. 

Sec.  633.  Effective  dates. 

Sec.  634.  Study  of  corporate  provisions. 

Subtitle  E — Other  Corporate  Provisions 

Sec.  641.  Special  allocation  rules  for  certain  asset  acquisitions. 

Sec.  642.  Modification  of  definition  of  related  party. 

Sec.  643.  Treatment  of  amortizable  bond  premium  as  interest. 

Sec.  644.  Provisions  relating  to  cooperative  housing  corporations. 

Sec.  645.  Special  rules  relating  to  personal  holding  company  tax. 

Sec.  646.  Certain  entitles  not  treated  as  corporations. 

Sec.  647.  Special  rule  for  disposition  of  stock  of  subsidiary. 

Subtitle  F— Regulated  Investment  Companies 

Sec.  651.  Excise  tax  on  undistributed  income  of  regulated  investment  companies. 

Sec.  652.  Treatment  of  busine^  development  companies. 

Sec.  653.  Amendments  to  qualification  rules. 

Sec.  654.  Treatment  of  series  funds  as  separate  corporations. 

Sec.  655.  Extension  of  period  for  mailing  notices  to  shareholders. 

Sec.  656.  Protection  of  mutual  funds  receiving  third-party  summonses. 

Sec.  657.  Certain  distributions  not  treated  as  preferential  dividends. 

Subtitle  G — Real  Estate  Investment  Trusts 

Sec.  661.  General  qualification  requirements. 

Sec.  662.  Asset  and  income  requirements. 

Sec.  663.  Definition  of  rents. 

Sec.  664.  Distribution  requirements. 

Sec.  665.  Treatment  of  capital  gains. 

Sec.  666.  Modifications  of  prohibited  transaction  rules. 

Sec.  667.  Deficiency  dividends  of  real  estate  investment  trusts  not  subject  to  penalty 
under  section  6697. 

Sec.  668.  Excise  tax  on  undistributed  income  of  real  estate  investment  trusts. 
Sec.  669.  Effective  dates. 

Subtitle  H— Taxation  of  Interests  in  Entities  Holding  Real  Estate  Mortgages 

Sec.  671.  Taxation  of  real  estate  mortgage  investment  conduits. 

Sec.  672.  Rules  for  accruing  original  issue  discount  on  r^^lar  interests  and  similar 

debt  instruments. 
Sec.  673.  Treatment  of  taxable  mortgage  pools. 
Sec.  674.  Compliance  provisions. 
Sec.  675.  Effective  dates. 

TITLE  VII— ALTERNATIVE  MINIMUM  TAX 

Sec.  701.  Alternative  minimum  tax  for  individuals  and  corporations. 
Sec.  702.  Study  of  book  and  earnings  and  profits  adjustments. 
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TITLE  VIII— ACCOUNTING  PROVISIONS 
Subtitle  A — General  Provisions 

Sec.  801.  Limitation  on  use  of  cash  method  of  accounting. 
Sec.  802.  Simplified  dollar-value  LIFO  method  for  certain  small  businesses. 
Sec.  803,  Capitalization  and  inclusion  in  inventory  costs  of  certain  expenses. 
Sec.  804.  Modifications  of  method  of  accounting  for  long-term  contracts. 
Sec.  805.  Repeal  of  reserve  for  bad  debts  of  taxpayers  other  than  financial  institu- 
tions. 

Sec.  806.  Taxable  years  of  certain  entities. 

Subtitle  B — Treatment  of  Installment  Obligations 

Sec.  8n.  Allocation  of  indebtedness  as  payment  on  installment  obligation. 
Sec.  812.  Disallowance  of  use  of  installment  method  for  certain  obligations. 

Subtitle  C — Other  Provisions 
Sec.  821.  Income  attributable  to  utility  services. 

Sec.  822.  Repeal  of  application  of  discharge  of  indebtedness  rules  to  qualified  busi- 
ness indebtedness. 
Sec.  823.  Repeal  of  deduction  for  qualified  discount  coupons. 
Sec.  824.  Inclusion  in  gross  income  of  contributions  in  aid  of  construction. 

TITLE  IX— FINANCIAL  INSTITUTIONS 

Sec.  901.  Limitations  on  bad  debt  reserves. 

Sec.  902.  Interest  incurred  to  carry  tax-exempt  bonds. 

Sec.  903.  Termination  of  special  10-year  carryback  rules  for  certain  financial  insti- 
tutions; new  special  carryover  rules  for  certain  losses. 

Sec.  904.  Repeal  of  special  reorganization  rules  for  financial  institutions. 

Sec.  905.  Treatment  of  losses  on  deposits  or  accounts  in  insolvent  financial  institu- 
tions. 

TITLE  X-INSURANCE  PRODUCTS  AND  COMPANIES 
Subtitle  A — Policyholder  Issues 

Sec.  1001.  Repeal  of  exclusion  for  interest  on  installment  payments  of  life  insurance 
proceeds. 

Sec.  1002.  Exclusion  from  income  with  respect  to  structured  settlements  limited  to 

cases  involving  physical  injury. 
Sec.  1003.  Denial  of  deduction  for  interest  on  loans  from  certain  life  insurance 

contracts. 

Sec.  1004.  Deduction  for  nonbusiness  casualty  losses  covered  by  insurance  allowable 
only  if  claim  filed. 

Subtitle  B — Life  Insurance  Companies 
Sec.  1011.  Repeal  of  special  life  insurance  company  deduction. 

Sec.  1012.  Repeal  of  tax-exempt  status  for  certain  organizations  providing  commer- 
cial-type insurance. 

Sec.  1013.  Operations  loss  deduction  of  insolvent  companies  may  offset  distributions 
from  policyholders  surplus  account. 

Subtitle  C — Property  and  Casualty  Insurance  Companies 

Sec.  1021.  Inclusion  in  income  of  20  percent  of  unearned  premium  reserve. 

Sec.  1022.  Treatment  of  certain  dividends  and  tax-exempt  interest. 

Sec.  1023.  Discounting  of  unpaid  losses  and  certain  unpaid  expenses. 

Sec.  1024.  Repeal  of  protection  against  loss  account;  revision  of  special  treatment 

for  small  companies;  combination  of  parts  II  and  III. 
Sec.  1025.  Study  of  treatment  of  property  and  casualty  insurance  companies. 

Subtitle  D — Miscellaneous  Provisions 

Sec.  1031.  Physicians'  and  surgeons'  mutual  protection  and  interindemnity  arrange- 
ments or  associations. 
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TITLE  XI-PENSIONS  AND  DEFERRED  COMPENSATION;  EMPIOYEE 
BENEFITS;  EMPLOYEE  STOCK  OWNERSHIP  PLANS 

Subtitle  A — Pensions  and  Deferred  Compensation 

Part  I— Limitations  on  Tax-Deferred  Savings 

SUBPART  a— RULES  APPLICABLE  TO  IRAS 

Sec.  1101.  Limitations  on  IRA  deductions  for  active  participants  in  certain  pension 
plans. 

Sec.  1102.  Nondeductible  contributions  may  be  made  to  individual  retirement  plans. 
Sec.  1103.  Spousal  deduction  allowed  where  spouse  has  small  amount  of  earned 
income. 

SUBPART  B — OTHER  PROVISIONS 

Sec.  1105.  $7,000  limitation  on  elective  deferrals. 

Sec.  1106.  Adjustments  to  limitations  on  contributions  and  benefits  under  qualified 
plans. 

Sec.  1107.  Modifications  of  section  457. 

Sec.  1108.  Special  rules  for  simplified  employee  pensions. 

Sec.  1109.  Dieductible  contributions  permitted  under  section  501(cKl8)  plan. 

Part  II— Nondiscrimination  Requirements 

SUBPART  A— general  REQUIREMENTS 

1111.  Application  of  nondiscrimination  rules  to  integrated  plans. 

1112.  Minimum  coverage  requirements  for  qualified  plans. 

1113.  Minimum  vesting  standards. 

1114.  Definition  of  highly  compensated  employee. 

1115.  Separate  lines  of  business;  compensation. 

SUBPART  B — OTHER  PROVISIONS 

1116.  Cash  or  deferred  arrangements. 

1117.  Nondiscrimination  requirements  for  employer  matching  contributions 
and  employee  contributions. 

1118.  Benefits  treated  as  accruing  ratably  for  purposes  of  determining  whether 
plan  is  top-heavy. 

1119.  Modification  of  rules  for  benefit  forfeitures. 

1120.  Nondiscrimination  requirements  for  tax-sheltered  annuities. 

Part  III— Treatment  of  Distributions 

1121.  Minimum  distribution  requirements. 

1122.  Taxation  of  distributions. 

1123.  Uniform  additional  tax  on  early  distributions  from  qualified  retirement 
plans. 

:.  1124.  Election  to  treat  certain  lump  sum  distributions  received  during  1987  as 
received  during  1986. 

Part  IV — Miscellaneous  Provisions 

1131.  Adjustments  to  section  404  limitations. 

1132.  Excise  tax  on  reversion  of  qualified  plan  assets  to  employer. 

1133.  Tax  on  excess  distributions. 

1134.  Treatment  of  loans. 

1135.  Deferred  annuities  available  only  to  natural  persons. 

1136.  Profits  not  required  for  profit-sharing  plans. 

1137.  Requirement  that  collective  bargaining  agreements  be  bona  fide. 

1138.  Penalty  on  underpayments  attributable  to  overstatement  of  pension 
liabilities. 

Sec.  1139.  Interest  rate  assumptions. 

Sec.  1140.  Plan  amendments  not  required  under  January  1,  1989. 
Sec.  1141.  Issuance  of  final  regulations. 

Sec.  1142.  Secretary  to  accept  applications  with  respect  to  section  401(k)  plans. 
Sec.  1143.  Treatment  of  certain  fishermen  as  self-employed  individuals. 
Sec.  1144.  Acquisition  of  gold  and  silver  coins  by  individual  retirement  accounts. 
Sec.  1145.  Requirement  of  joint  and  survivor  annuities  and  preretirement  survivor 

annuities  not  to  apply  to  certain  plan. 
Sec.  1146.  Treatment  of  leased  employees. 
Sec.  1147.  Tax  treatment  of  Federal  Thrift  Savings  Fund. 
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Subtitle  B — Employee  Benefit  Provisions 

Part  I — Nondiscrimination  Rules  for  Certain  Statutory  Employee  Benefit 

Plans 

Sec.  1151.  Nondiscrimination  rules  for  coverage  and  benefits  under  certain  statu- 
tory employee  benefit  plans. 

Part  II — Other  Provisions 

1161.  Deductibility  of  health  insurance  costs  of  self-employed  individuals. 

1162.  2-year  extension  of  exclusions  for  educational  assistance  programs  and 
group  legal  plans. 

1163.  $5,000  limit  on  dependent  care  assistance  exclusion. 

1164.  Tax  treatment  of  faculty  housing. 

1165.  Limitation  on  accrual  of  vacation  pay. 

1166.  Treatment  of  certain  full-time  life  insurance  salesmen. 

1167.  Extension  of  due  date  for  study  of  welfare  benefit  plans. 

1168.  Exclusion  from  gross  income  of  certain  military  benefits. 

Subtitle  C — Changes  Relating  to  Employee  Stock  Ownership  Plans 

1171.  Repeal  of  employee  stock  ownership  credit. 

1172.  Estate  tax  deduction  for  proceeds  from  sales  of  employer  securities. 

1173.  Provisions  relating  to  loans  used  to  acquire  employer  securities. 

1174.  Requirements  for  employee  stock  ownership  plans. 

1175.  Additional  qualification  requirements. 

1176.  Special  ESOP  requirements. 

1177.  Transition  rules. 

TITLE  XII— FOREIGN  TAX  PROVISIONS 
Subtitle  A — Foreign  Tax  Credit  Modifications 

Sec.  1201.  Separate  application  of  section  904  with  respect  to  certain  categories  of 
income. 

Sec.  1202.  Deemed  paid  credit  under  sections  902  and  960  determined  on  accumu- 
lated basis. 

Sec.  1203.  Clarification  of  treatment  of  separate  limitation  losses. 
Sec.  1204.  Foreign  taxes  used  to  provide  subsidies. 

Sec.  1205.  Limitation  on  carryback  of  foreign  tax  credits  to  taxable  years  beginning 
before  1987. 

Subtitle  B— Source  Rules 

Sec.  1211.  Determination  of  source  in  case  of  sales  of  personal  property. 

Sec.  1212.  Special  rules  for  transportation  income. 

Sec.  1213.  Source  rule  for  space  and  certain  ocean  activities. 

Sec.  1214.  Limitations  on  special  treatment  of  80-20 -corporations. 

Sec.  1215.  Rules  for  allocating  interest,  etc.,  to  foreign  source  income. 

Sec.  1216.  1-year  modification  in  r^ulations  providing  for  allocation  of  research 
and  experimental  expenditures. 

Subtitle  C — Taxation  of  Income  Earned  Through  Foreign  Corporations 

1221.  Income  subject  to  current  taxation. 

1222.  Testing  controlled  foreign  corporations  and  foreign  personal  holding  com- 
panies by  value  and  voting  power. 

1223.  Subpart  F  de  minimis  rule. 

1224.  Repeal  of  special  treatment  of  possessions  corporations. 

1225.  Only  effectively  connected  capital  gains  and  losses  of  foreign  corporations 
taken  into  account  for  purposes  of  accumulated  earnings  tax  and  per- 
sonal holding  company  provisions. 

1226.  Deductions  for  dividendis  received  from  certain  foreign  corporations. 

1227.  Special  rule  for  application  of  section  954  to  certain  dividends. 

Subtitle  D — Special  Tax  Provisions  for  United  States  Persons 

Sec.  1231.  Modifications  to  section  936. 
Sec.  1232.  Treatment  of  certain  persons  in  Panama. 
Sec.  1233.  Provisions  relating  to  section  911  exclusion. 
Sec.  1234.  Foreign  compliance  provisions. 

Sec.  1235.  Treatment  of  certain  passive  foreign  investment  companies. 
Sec.  1236.  Treatment  of  interest  on  obligations  of  the  United  States  received  by 
banks  organized  in  Guam. 
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Subtitle  E— Treatment  of  Foreign  Taxpayers 
Sec.  1241.  Branch  profits  tax. 

Sec.  1242.  Treatment  of  deferred  payments  and  appreciation  arising  out  of  business 

conducted  within  the  United  States. 
Sec.  1243.  Treatment  under  section  877  of  property  received  in  tax-free  exchanges, 

etc. 

Sec.  1244.  Study  of  United  States  reinsurance  industry. 

Sec.  1245.  Information  with  respect  to  certain  foreign-owned  corporations. 

Sec.  1246.  Withholding  tax  on  amounts  paid  by  partnerships  to  foreign  partners. 

Sec.  1247.  Income  of  foreign  governments. 

Sec.  1248.  Limitation  on  cost  of  property  imported  from  related  persons. 
Sec.  1249.  Treatment  of  dual  residence  corporations. 

Subtitle  F — Foreign  Currency  Transactions 

Sec.  1261.  Treatment  of  foreign  currency  transactions. 

Subtitle  G — Tax  Treatment  of  Possessions 

Part  I— Treatment  of  Guam,  American  Samoa,  and  the  Northern  Mariana 

Islands 

Sec.  1271.  Authority  of  Guam,  American  Samoa,  and  the  Northern  Mariana  Islands 

to  enact  revenue  laws. 
Sec.  1272.  Exclusion  of  possession  source  income  from  the  gross  income  of  certain 

individuals. 

Sec.  1273.  Treatment  of  corporations  organized  in  Guam,  American  Samoa,  or  the 
Northern  Mariana  Islands. 

Part  II — Treatment  of  the  Virgin  Islands 

Sec.  1274.  Coordination  of  United  States  and  Virgin  Islands  income  taxes. 
Sec.  1275.  Virgin  Islands  corporations  allowed  possession  tax  credit. 

Part  III — Cover  Over  of  Income  Taxes 

Sec.  1276.  Cover  over  of  income  taxes. 

Part  IV— Effective  Date 

Sec.  1277.  Effective  date. 

TITLE  XIII— TAX-EXEMPT  BONDS 
Subtitle  A — Amendments  of  Internal  Revenue  Code  of  1954 
Sec.  1301.  State  and  local  bonds. 

Sec.  1302.  Repeal  of  provisions  relating  to  general  stock  ownership  corporations. 

Subtitle  B— Effective  Dates  and  Transitional  Rules 
Sec.  1311.  General  effective  dates. 

Sec.  1312.  Transitional  rules  for  construction  or  binding  agreements,  etc. 
Sec.  1313.  Transitional  rules  relating  to  refundings. 
Sec.  1314.  Special  rules  for  certain  bonds  issued  l^fore  August  16,  1986. 
Sec.  1315.  Transitional  rules  relating  to  volume  cap. 

Sec.  1316.  Provisions  relating  to  bonds  provided  special  rules  under  prior  revenue 
acts. 

Sec.  1317.  Other  transitional  rules. 

Sec.  1318.  Transitional  rules  for  specific  facilities. 

Sec.  1319.  Definitions,  etc.,  relating  to  effective  dates  and  transitional  rules. 

TITLE  XIV— TRUSTS  AND  ESTATES;  UNEARNED  INCOME  OF  CERTAIN 
MINOR  CHILDREN;  GIFT  AND  ESTATE  TAXES;  GENERATION-SKIPPING 
TRANSFER  TAX 

Subtitle  A— Income  Taxation  of  Trusts  and  Estates 

Sec.  1401.  Grantor  treated  as  holding  any  power  or  interest  of  grantor's  spouse. 
Sec.  1402.  Limitations  to  reversionary  interest  rule  exceptions. 
Sec.  1403.  Taxable  year  of  trusts  to  be  calendar  year. 

Sec.  1404.  Trusts  and  certain  estates  to  make  estimated  payments  of  income  taxes. 

Subtitle  B— Unearned  Income  of  Certain  Minor  Children 
Sec.  1411.  Unearned  income  of  certain  minor  children. 
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Subtitle  C— Gift  and  Estate  Taxes 

Sec.  1421.  Information  necessary  for  valid  special  use  valuation  election. 
Sec.  1422.  Gift  and  estate  tax  deductions  for  certain  conservation  easement  dona- 
tions. 

Sec.  1423.  Conveyance  of  certain  real  and  personal  property  of  decedent  to  charita- 
ble foundation  treated  as  charitable  contribution. 

Subtitle  D — Generation  Skipping  Transfers 

Sec.  1431.  New  tax  on  generation-skipping  transfers. 
Sec.  1432.  Related  amendments. 
Sec.  1433.  Effective  dates. 

TITLE  XV— COMPLIANCE  AND  TAX  ADMINISTRATION 

Subtitle  A— Revision  of  Certain  Penalties,  Etc. 

Sec.  1501.  Penalty  for  failure  to  file  information  returns  or  statements. 

Sec.  1502.  Increase  in  penalty  for  failure  to  pay  tax. 

Sec.  1503.  Amendments  to  penalty  for  negligence  and  fraud. 

Sec.  1504.  Increase  in  penalty  for  substantial  understatement  of  liability. 

Subtitle  B — Interest  Provisions 
Sec.  1511.  Differential  interest  rate. 

Sec.  1512.  Interest  on  accumulated  earnings  tax  to  accrue  beginning  on  date  return 
is  due. 

Subtitle  C — Information  Reporting  Provisions 

Sec.  1521.  Requirement  of  reporting  for  real  estate  transactions. 

Sec.  1522.  Information  reporting  on  persons  receiving  contracts  from  certain 

Federal  agencies. 
Sec.  1523.  Returns  r^arding  payments  of  royalties. 
Sec.  1524.  TINS  required  for  dependents  claimed  on  tax  returns. 
Sec.  1525.  Tax-exempt  interest  required  to  be  shown  on  return. 

Subtitle  D — Provisions  Relating  to  Tax  Shelters 

Sec.  1531.  Modification  of  tax  shelter  ratio  test  for  registration  of  tax  shelters. 
Sec.  1532.  Increased  penalty  for  failure  to  register  tax  shelters. 
Sec.  1533.  Penalty  for  failure  to  include  tax  shelter  identification  number  on  return 
increased  to  $250. 

Sec.  1534.  Increased  penalty  for  failure  to  maintain  lists  of  investors  in  potentially 
abusive  tax  shelters. 

Sec.  1535.  Clarification  of  treatment  of  sham  or  fraudulent  transactions  under  sec- 
tion 6621(c). 

Subtitle  E — Estimated  Tax  Provisions 

Sec.  1541.  Current  year  liability  test  increased  from  80  to  90  percent  for  estimated 

tax  pajrments  by  individuals. 
Sec.  1542.  Certain  tax-exempt  organizations  subject  to  corporate  estimated  tax 

rules. 

Sec.  1543.  Waiver  of  estimated  penalties  for  1986  underpayments  attributable  to 
this  Act. 

Subtitle  F — Provisions  Hoarding  Judicial  Proceedings 

Sec.  1551.  Limitations  on  awarding  of  court  costs  and  certain  fees  modified. 
Sec.  1552.  Failure  to  pursue  administrative  remedies. 
Sec.  1553.  Tax  Court  practice  fee. 

Sec.  1554.  Clarification  of  jurisdiction  over  addition  to  tax  for  failure  to  pay  amount 

of  tax  shown  on  return. 
Sec.  1555.  Authority  to  require  attendance  of  United  States  marshals  at  Tax  Court 


Sec.  1556.  Changes  in  certain  provisions  relating  to  special  trial  judges. 
Sec.  1557.  Effect  on  retired  pay  by  election  to  practice  law,  etc.,  after  retirement. 
Sec.  1558.  Authorization  for  appeals  from  interlocutory  orders  of  the  Tax  Court. 
Sec.  1559.  Changes  relating  to  annuities  for  surviving  spouses  and  dependent  chil- 
dren of  Tax  Court  judges. 

Subtitle  G — Tax  Administration  Provisions 

Sec.  1561.  Suspension  of  statute  of  limitations  if  third-party  records  not  produced 

within  6  months  after  service  of  summons. 
Sec.  1562.  Authority  to  rescind  notice  of  deficiency  with  taxpayer's  consent. 
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1563.  Authority  to  abate  interest  due  to  errors  or  delays  by  the  Internal  Reve- 
nue Service. 

1564.  Suspension  of  compounding  where  interest  on  deficiency  suspended. 

1565.  Certain  service-connected  disability  payments  exempt  from  levy. 

1566.  Increase  in  value  of  personal  property  subject  to  certain  listing  and 
notice  procedures. 

1567.  Certain  recordkeeping  requirements. 

1568  Disclosure  of  returns  and  return  information  to  certain  cities. 
1569.  Treatment  of  certain  forfeitures. 

Subtitle  H — Miscellaneous  Provisions 

1571.  Withholding  allowances  to  reflect  new  rate  schedules. 

1572.  Report  on  return-free  system. 

TITLE  XVI— EXEMPT  AND  NONPROFIT  ORGANIZATIONS 

1601  Certain  distributions  of  low  cost  articles  and  exchanges  and  rentals  of 
member  lists  by  certain  organizations  not  to  be  treated  as  unrelated 
trade  or  business. 

1602.  Educational  activities  at  convention  and  trade  shows. 

1603.  Tax  exemption  for  certain  title-holding  companies. 

1604  Exception  to  membership  organization  deduction  rules. 

1605  Tax-exempt  status  for  an  organization  introducing  into  public  use  tech- 
nology developed  by  qualified  organizations. 

1606  Definition  of  government  official. 

1607.  Transition  rule  for  acquisition  indebtedness  with  respect  to  certain  land. 

1608.  Treatment  of  certain  amounts  paid  to  or  for  the  benefit  of  certain  institu- 
tions of  higher  education. 

TITLE  XVII-MISCELLANEOUS  PROVISIONS 

1701  Extension  and  modification  of  targeted  jobs  credit. 

1702  Certain  diesel  fuel  taxes  may  be  imposed  on  sales  to  retailers. 

1703  Gasoline  tax  generally  collected  at  terminal  level. 
1704.  Exemption  from  social  security  coverage  for  certain  clergy. 

1705  Applicability  of  unemployment  compensation  tax  to  certain  services  per- 
formed for  certain  Indian  tribal  governments. 

1706  Treatment  of  certain  technical  personnel. 

1707.  Exclusion  for  certain  foster  care  payments. 

1708.  Extension  of  rules  for  spouses  of  individuals  missing  in  action. 
1709  Amendment  to  the  Reindeer  Industry  Act  of  1937. 

1710.  Quality  control  studies. 

1711.  Adoption  assistance  agreements  under  adoption  assistance  program: 

payment  of  nonrecurring  expenses  related  to  adoptions  of  children  with 
special  needs. 

TITLE  XVIII— TECHNICAL  CORRECTIONS 

Sec   1800  Coordination  with  other  titles. 

Subtitle  A— Amendments  Related  to  the  Tax  Reform  Act  of  1984 

Chapter  1— Amendments  Related  to  Title  I  of  the  Act 

1801  Amendments  related  to  deferral  of  certain  tax  reductions. 

1802  Amendments  related  to  tax-exempt  entity  leasing  provisions. 

1803.  Amendments  related  to  treatment  of  bonds  and  other  debt  instruments. 

1804.  Amendments  related  to  corporate  provisions. 

1805.  Amendments  related  to  partnership  provisions. 
1806  Amendments  related  to  trust  provisions. 

1807.  Amendments  related  to  accounting  changes. 

1808.  Amendments  related  to  tax  straddle  provisions. 

1809.  Amendments  related  to  depreciation  provisions. 

1810.  Amendments  related  to  foreign  provisions. 

1811.  Amendments  related  to  reporting,  penalty,  and  other  provisions. 

1812.  Amendments  related  to  miscellaneous  provisions. 

Chapter  2— Amendments  Related  to  Title  II  of  the  Act 

1821.  Amendments  related  to  section  211  of  the  Act. 

1822.  Amendments  related  to  section  216  of  the  Act. 

1823.  Amendment  related  to  section  217  of  the  Act. 

1824.  Amendment  related  to  section  218  of  the  Act. 

1825.  Amendments  related  to  section  221  of  the  Act. 

1826.  Amendments  related  to  section  222  of  the  Act. 
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Sec.  1827.  Amendments  related  to  section  223  of  the  Act. 
Sec.  1828.  Amendment  related  to  section  224  of  the  Act. 
Sec.  1829.  Waiver  of  interest  on  certain  underpayments  of  tax. 
Sec.  1830.  Scope  of  section  255  of  the  Tax  Equity  and  Fiscal  Responsibility  Act  of 
1982. 

Chapter  3— Amendments  Related  to  Title  III  of  the  Act 

Sec.  1831.  Amendment  related  to  section  301  of  the  Act. 
Sec.  1832.  Amendment  related  to  section  303  of  the  Act. 
Sec.  1833.  Amendment  related  to  section  305  of  the  Act. 
Sec.  1834.  Amendment  related  to  section  311  of  the  Act. 

Chapter  4— Amendments  Related  to  Tftle  IV  of  the  Act 

Sec.  1841.  Amendment  related  to  section  311  of  the  Act. 
Sec.  1842.  Amendments  related  to  section  421  of  the  Act. 
Sec.  1843.  Amendments  related  to  section  422  of  the  Act. 
Sec.  1844.  Amendments  related  to  section  431  of  the  Act. 
Sec.  1845.  Amendment  related  to  section  452  of  the  Act. 
Sec.  1846.  Amendments  related  to  section  473  of  the  Act. 
Sec.  1847.  Amendments  related  to  section  474  of  the  Act. 
Sec.  1848.  Amendments  related  to  section  491  of  the  Act. 

Chapter  5 — Amendments  Related  to  Section  216  of  the  Act 

Sec.  1851.  Amendments  related  to  welfare  benefit  plan  provisions. 

Sec.  1852.  Amendments  related  to  pension  plan  provisions. 

Sec.  1853.  Amendments  related  to  fringe  benefit  provisions. 

Sec.  1854.  Amendments  related  to  employee  stock  ownership  plans. 

Sec.  1855.  Amendments  related  to  miscellaneous  employee  benefit  provisions. 

Chapter  6 — Amendments  Related  to  Title  VI  of  the  Act 

Sec.  1861.  Amendments  related  to  section  611  of  the  Act. 
Sec.  1862.  Amendment  related  to  section  612  of  the  Act. 
Sec.  1863.  Amendment  related  to  section  613  of  the  Act. 
Sec.  1864.  Amendments  related  to  section  621  of  the  Act. 
Sec.  1865.  Amendment  related  to  section  622  of  the  Act. 
Sec.  1866.  Transitional  rule  for  limit  on  small  issue  exception. 
Sec.  1^67.  Amendments  related  to  section  624  of  the  Act. 
Sec.  1868.  Amendment  related  to  section  625  of  the  Act. 
Sec.  1869.  Amendments  related  to  section  626  of  the  Act. 
Sec.  1870.  Amendment  related  to  section  627  of  the  Act. 
Sec.  1871.  Amendments  related  to  section  628  of  the  Act. 
Sec.  1872.  Amendments  related  to  section  631  of  the  Act. 
Sec.  1873.  Amendments  related  to  section  632  of  the  Act. 

Chapter  7— Miscellaneous  Provisions 

Sec.  1875.  Amendments  related  to  title  VII  of  the  Act. 

Sec.  1876.  Amendments  related  to  title  VIII  of  the  Act. 

Sec.  1877.  Amendments  related  to  title  IX  of  the  Act. 

Sec.  1878.  Amendments  related  to  title  X  of  the  Act. 

Sec.  1879.  Miscellaneous  provisions. 

Chapter  8 — Effective  Date 

Sec.  1881.  Effective  date. 

Subtitle  B — Related  to  Other  Programs  Affected  by  the  Deficit  Reduction  Act  of 

1984 

Chapter  1— Amendments  Related  to  Social  Security  Act  Programs 

Sec.  1882.  Amendments  related  to  coverage  of  church  employees  (section  2603  of  the 

Deficit  Reduction  Act). 
Sec.  1883.  Technical  corrections  in  other  provisions  related  to  Social  Security  Act 

prc^rams. 

Chapter  2— Amendments  Related  to  Unemployment  Compensation  Program 
Sec.  1884.  Technical  corrections  in  Federal  Unemployment  Tax  Act. 

Chapter  3— Amendments  Related  to  Trade  and  Tariff  Programs 
Sec.  1885.  Amendments  to  the  tariff  schedules. 

Sec.  1886.  Technical  corrections  to  countervailing  and  antidumping  duty  provisions. 
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Sec.  1887.  Amendments  to  the  Trade  Act  of  1974. 
Sec.  1888.  Amendments  to  the  Tariff  Act  of  1930. 

Sec.  1890.  Amendments  to  the  Caribbean  Basin  Economic  Recovery  Act. 
Sec.  1891.  Conforming  amendments  regarding  customs  brokers. 
Sec.  1892.  Special  effective  date  provisions  for  certain  articles  given  duty-free  treat- 
ment under  the  Trade  and  Tariff  Act  of  1984. 
Sec.  1893.  Technical  amendments  relating  to  customs  user  fees. 

Subtitle  C — Miscellaneous 

Chapter  1— Amendments  Related  to  the  Consolidated  Omnibus  Budget 
Reconciuation  Act  of  1985 

Sec.  1895.  COBRA  technical  corrections  relating  to  Social  Security  Act  programs. 
Sec.  1896.  Extension  of  time  for  filing  for  credit  or  refund  with  respect  to  certain 

changes  involving  insolvent  farmers. 
Sec.  1897.  Correction  of  clerical  error  in  amendments  to  coal  tax. 

Chapter  2— Amendments  Related  to  the  Retirement  Equity  Act  of  1984 
Sec.  1898.  Technical  corrections  to  the  Retirement  Equity  Act  of  1984. 

Chapter  3— Amendment  Related  to  the  Child  Support  Enforcement 
Amendments  of  1984 

Sec.  1899.  Amendment  related  to  the  Child  Support  Enforcement  Amendments  of 
1984. 

Chapter  4 — Miscellaneous  Amendments  Correcting  Errors  of  Spelung, 
Punctuation,  Etc. 

Sec.  1899A.  Miscellaneous  amendments  correcting  errors  of  spelling,  punctuation, 
etc. 

SEC.  2.  INTERNAL  REVENUE  CODE  OF  1986. 

(a)  Redesignation  of  1954  Code.— The  Internal  Revenue  Title 
enacted  August  16,  1954,  as  heretofore,  hereby,  or  hereafter 
amended,  may  be  cited  as  the  "Internal  Revenue  Code  of  1986". 

(b)  References  in  Laws,  Etc.— Except  when  inappropriate,  any 
reference  in  any  law.  Executive  order,  or  other  document — 

(1)  to  the  Internal  Revenue  Code  of  1954  shall  include  a 
reference  to  the  Internal  Revenue  Code  of  1986,  and 

(2)  to  the  Internal  Revenue  Code  of  1986  shall  include  a 
reference  to  the  provisions  of  law  formerly  known  as  the  In- 
ternal Revenue  Code  of  1954. 

SEC.  3.  AMENDMENT  OF  1986  CODE;  COORDINATION  WITH  SECTION  15. 

(a)  Amendment  of  1986  Code.— Except  as  otherwise  expressly 
provided,  whenever  in  this  Act  an  amendment  or  repeal  is  expressed 
in  terms  of  an  amendment  to,  or  repeal  of,  a  section  or  other 
provision,  the  reference  shall  be  considered  to  be  made  to  a  section 
or  other  provision  of  the  Internal  Revenue  Code  of  1986. 

(b)  Coordination  With  Section  15.— 

(1)  In  GENERAL. — Except  as  provided  in  paragraph  (2),  for 
purposes  of  section  15  of  the  Internal  Revenue  Code  of  1986,  no 
amendment  or  repeal  made  by  this  Act  shall  be  treated  as  a 
change  in  the  rate  of  a  tax  imposed  by  chapter  1  of  such  Code. 

(2)  Exception. — Paragraph  (1)  shall  not  apply  to  the  amend- 
ment made  by  section  601  (relating  to  corporate  rate  reduc- 
tions). 
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and  possessions  of  the  United  States,  to  the  extent  allowed  by 
section  901,  only  in  respect  of  so  much  of  the  taxes  described  in  such 
section  as  is  not  properly  allocable  under  such  section  to  the  bene- 
ficiaries." 

(3)  Paragraph  (3)  of  section  901(i)  (relating  to  cross  references) 
is  amended  by  striking  out  "section  642(aXl)"  and  inserting  in 
lieu  thereof  "section  642(a)". 

(4)  Paragraph  (6)  of  section  7871(a)  (relating  to  Indian  tribal 
governments  treated  as  States  for  certain  purposes)  is  amended 
by  striking  out  subparagraph  (A)  and  by  redesignating  subpara- 
graphs (B),  (C),  (D),  (E),  and  (F)  as  subparagraphs  (A),  (B),  (C),  (D), 
and  (E),  respectively. 

(5)  The  table  of  sections  for  subpart  A  of  part  IV  of  subchapter 
A  of  chapter  1  is  amended  by  striking  out  the  item  relating  to 
section  24. 

Subtitle  C — Provisions  Related  to  Exclusions 

SEC.  121.  TAXATION  OF  UNEMPLOYMENT  COMPENSATION. 

Section  85  (relating  to  unemployment  compensation)  is  amended 
to  read  as  follows: 

"SEC.  85.  UNEMPLOYMENT  COMPENSATION. 

"(a)  General  Rule. — In  the  case  of  an  individual,  gross  income 
includes  unemployment  compensation. 

"(b)  Unemployment  Compensation  Defined. — For  purposes  of 
this  section,  the  term  'unemployment  compensation'  means  any 
amount  received  under  a  law  of  the  United  States  or  of  a  State 
which  is  in  the  nature  of  unemployment  compensation." 

SEC.  1 22.  PRIZES  AND  AWARDS. 

(a)  Exclusion  From  Gross  Income. — 

(1)  In  general.— Section  74  (relating  to  prizes  and  awards)  is 
amended — 

(A)  by  striking  out  "Except  as  provided  in  subsection  (b) 
and"  in  subsection  (a)  and  inserting  in  lieu  thereof  * 'Except 
as  otherwise  provided  in  this  section  or", 

(B)  by  striking  out  "Exception"  in  the  heading  for  subsec- 
tion (b)  and  inserting  in  lieu  thereof  "Exception  for  Cer- 
tain Prizes  and  Awards  Transferred  to  Charities", 

(C)  by  striking  out  "and"  at  the  end  of  subsection  (b)(1),  by 
striking  out  the  period  at  the  end  of  subsection  (bX2)  and 
inserting  in  lieu  thereof  ";  and",  and  by  adding  after  subsec- 
tion (b)(2)  the  following  new  paragraph: 

"(3)  the  prize  or  award  is  transferred  by  the  payor  to  a 
governmental  unit  or  organization  described  in  paragraph  (1)  or 
(2)  of  section  170(c)  pursuant  to  a  designation  made  by  the 
recipient.",  and 

(D)  by  adding  at  the  end  thereof  the  following  new  subsec- 
tion: 

"(c)  Exception  for  Certain  Employee  Achievement  Awards.— 
"(1)  In  general. — Gross  income  shall  not  include  the  value  of 
an  employee  achievement  award  (as  defined  in  section  274(j)) 
received  by  the  taxpayer  if  the  cost  to  the  employer  of  the 
employee  achievement  award  does  not  exceed  the  amount 
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allowable  as  a  deduction  to  the  employer  for  the  cost  of  the 

employee  achievement  award. 

"(2)  Excess  deduction  award. — If  the  cost  to  the  employer  of 

the  employee  achievement  award  received  by  the  taxpayer 

exceeds  the  amount  allowable  as  a  deduction  to  the  employer, 

then  gross  income  includes  the  greater  of— 

*'(A)  an  amount  equal  to  the  portion  of  the  cost  to  the 
employer  of  the  award  that  is  not  allowable  as  a  deduction 
to  the  employer  (but  not  in  excess  of  the  value  of  the 
award),  or 

*'(B)  the  amount  by  which  the  value  of  the  award  exceeds 
the  amount  allowable  as  a  deduction  to  the  employer. 
The  remaining  portion  of  the  value  of  such  award  shall  not  be 
included  in  the  gross  income  of  the  recipient. 

"(3)  Treatment  of  tax-exempt  employers. — In  the  case  of  an 
employer  exempt  from  taxation  under  this  subtitle,  any  ref- 
erence in  this  subsection  to  the  amount  allowable  as  a  deduction 
to  the  employer  shall  be  treated  as  a  reference  to  the  amount 
which  would  be  allowable  as  a  deduction  to  the  employer  if  the 
employer  were  not  exempt  from  taxation  under  this  subtitle. 

"(4)  Cross  reference. — 

"For  provisions  excluding  certain  de  minimis  fringes  from  gross 
income,  see  section  132(e)." 

(2)  Conforming  amendments.— 

(A)  Clause  (i)  of  section  4941(d)(2)(G)  is  amended  by  strik- 
ing out  ''section  74(b)"  and  inserting  in  lieu  thereof  "section 
74(b)  (without  regard  to  paragraph  (3)  thereof)". 

(B)  Paragraph  (2)  of  section  4945(g)  is  amended  by  strik- 
ing out  "section  74(b)"  and  inserting  in  lieu  thereof  "section 
74(b)  (without  regard  to  paragraph  (3)  thereof)". 

(b)  Amounts  Transferred  by  Employer  Not  Excludable  as 
Gifts. — Section  102  (relating  to  gifts  and  inheritances)  is  amended 
by  adding  at  the  end  thereof  the  following  new  subsection: 

"(c)  Employee  Gifts.— 

"(1)  In  general. — Subsection  (a)  shall  not  exclude  from  gross 
income  any  amount  transferred  by  or  for  an  employer  to,  or  for 
the  benefit  of,  an  employee. 

"(2)  Cross  references.— 

"For  provisions  excluding  certain  employee  achievement  awards  from 
gross  income,  see  section  74(c). 

"For  provisions  excluding  certain  de  minimis  fringes  from  gross 
income,  see  section  132(e)." 

(c)  Gifts.— Section  274(b)  (relating  to  gifts)  is  amended— 

(1)  by  adding  "or"  at  the  end  of  subparagraph  (A)  of  para- 
graph (1), 

(2)  by  striking  out  "or"  at  the  end  of  subparagraph  (B)  of 
paragraph  (1),  and  inserting  in  lieu  thereof  a  period, 

(3)  by  striking  out  subparagraph  (C)  of  paragraph  (1),  and 

(4)  by  striking  out  paragraph  (3). 

(d)  Deduction  for  Cost  of  Employee  Achievement  Awards. — 
Section  274  (relating  to  certain  entertainment,  etc.,  expenses)  is 
amended  by  redesignating  subsection  (j)  as  subsection  (k)  and  by 
inserting  after  subsection  (i)  the  following  new  subsection: 

"(j)  Employee  Achievement  Awards.— 

"(1)  General  rule. — No  deduction  shall  be  allowed  under 
section  162  or  section  212  for  the  cost  of  an  employee  achieve- 
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ment  award  except  to  the  extent  that  such  cost  does  not  exceed 
the  deduction  hmitations  of  paragraph  (2). 

**(2)  Deduction  umitations. — The  deduction  for  the  cost  of  an 
employee  achievement  award  made  by  an  employer  to  an 
employee — 

"(A)  which  is  not  a  qualified  plan  award,  when  added  to 
the  cost  to  the  employer  for  all  other  employee  achievement 
awards  made  to  such  employee  during  the  taxable  year 
which  are  not  qualified  plan  awards,  shall  not  exceed  $400. 
and 

"(B)  which  is  a  qualified  plan  award,  when  added  to  the 
cost  to  the  employer  for  all  other  employee  achievement 
awards  made  to  such  employee  during  the  taxable  year 
(including  employee  achievement  awards  which  are  not 
qualified  plan  awards),  shall  not  exceed  $1,600. 
"(3)  Definitions. — For  purposes  of  this  subsection — 

"(A)  Employee  achievement  award.— The  term  'em- 
ployee achievement  award*  means  an  item  of  tangible  per- 
sonal property  which  is — 

"(i)  transferred  by  an  employer  to  an  employee  for 
length  of  service  achievement  or  safety  achievement, 
"(ii)  awarded  as  part  of  a  meaningful  presentation, 
and 

"(iii)  awarded  under  conditions  and  circumstances 
that  do  not  create  a  significant  likelihood  of  the  pay 
ment  of  disguised  compensation. 

"(B)  QUAUFIED  PLAN  AWARD.— 

"(i)  In  general. — The  term  'qualified  plan  award' 
means  an  employee  achievement  award  awarded  as 
part  of  an  established  written  plan  or  program  of  the 
taxpayer  which  does  not  discriminate  in  favor  of  highly 
compensated  employees  (within  the  meaning  of  section 
414(q))  as  to  eligibility  or  benefits. 

"(ii)  Limitation. — An  employee  achievement  award 
shall  not  be  treated  as  a  qualified  plan  award  for  any 
taxable  year  if  the  average  cost  of  all  employee  achieve- 
ment awards  which  are  provided  by  the  employer 
during  the  year,  and  which  would  be  qualified  plan 
awards  but  for  this  subparagraph,  exceeds  $400.  For 
purposes  of  the  preceding  sentence,  average  cost  shall 
be  determined  by  including  the  entire  cost  of  qualified 
plan  awards,  without  taking  into  account  employee 
achievement  awards  of  nominal  value. 
"(4)  Special  rules. — For  purposes  of  this  subsection — 

"(A)  Partnerships. — In  the  case  of  an  employee  achieve- 
ment award  made  by  a  partnership,  the  deduction  limita- 
tions contained  in  paragraph  (2)  shall  apply  to  the  partner- 
ship as  well  as  to  each  member  thereof. 

"(B)  Length  of  service  awards.— An  item  shall  not  be 
treated  as  having  been  provided  for  length  of  service 
achievement  if  the  item  is  received  during  the  recipient's 
1st  5  years  of  employment  or  if  the  recipient  received  a 
length  of  service  achievement  award  (other  than  an  award 
excludable  under  section  132(eXl))  during  that  year  or  any 
of  the  prior  4  years. 
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"(C)  Safety  achievement  awards. — An  item  provided  by 
an  employer  to  an  employee  shall  not  be  treated  as  havmg 
been  provided  for  safety  achievement  if— 

"(i)  during  the  taxable  year,  employee  achievement 
awards  (other  than  awards  excludable  under  section 
132(e)(1))  for  safety  achievement  have  previously  been 
awarded  by  the  employer  to  more  than  10  percent  of 
the  employees  of  the  employer  (excluding  employees 
described  in  clause  (ii)),  or 

"(ii)  such  item  is  awarded  to  a  manager,  adminis- 
trator, clerical  employee,  or  other  professional 
employee.". 

(e)  Treatment  for  Purposes  of  Employment  Taxes.— Each  of  the 
following  provisions  are  amended  by  striking  out  '117  or"  and 
inserting  in  lieu  thereof  "74(c),  117,  or": 

(1)  Section  3121(a)(20). 

(2)  Section  3231(e)(5). 

(3)  Section  3306(b)(16). 

(4)  Section  3401(a)(20). 

(5)  Section  209(s)  of  the  Social  Security  Act. 

SEC.  123.  SCHOLARSHIPS. 

(a)  In  General. — Section  117  (relating  to  scholarship  and  fellow- 
ship grants)  is  amended  to  read  as  follows: 

"SEC.  117.  QUALIFIED  SCHOLARSHIPS. 

"(a)  General  Rule. — Gross  income  does  not  include  any  amount 
received  as  a  qualified  scholarship  by  an  individual  who  is  a  can- 
didate for  a  degree  at  an  educational  organization  described  in 
section  170(b)(l)(A)(ii). 

"(b)  Qualified  Scholarship.— For  purposes  of  this  section— 

"(1)  In  general. — The  term  'qualified  scholarship'  means  any 
amount  received  by  an  individual  as  a  scholarship  or  fellowship 
grant  to  the  extent  the  individual  establishes  that,  in  accord- 
ance with  the  conditions  of  the  grant,  such  amount  was  used  for 
qualified  tuition  and  related  expenses. 

"(2)  Qualified  tuition  and  related  expenses. — For  purposes 
of  paragraph  (1),  the  term  'qualified  tuition  and  related  ex- 
penses' means — 

"(A)  tuition  and  fees  required  for  the  enrollment  or 
attendance  of  a  student  at  an  educational  organization 
described  in  section  170(b)(l)(A)(ii),  and 

"(B)  fees,  books,  supplies,  and  equipment  required  for 
courses  of  instruction  at  such  an  educational  organization. 
"(c)  Limitation. — Subsections  (a)  and  (d)  shall  not  apply  to  that 
portion  of  any  amount  received  which  represents  payment  for  teach- 
ing, research,  or  other  services  by  the  student  required  as  a  condi- 
tion for  receiving  the  qualified  scholarship  or  qualified  tuition 
reduction. 
"(d)  Qualified  Tuition  Reduction.— 

"(1)  In  general. — Gross  income  shall  not  include  any  quali- 
fied tuition  reduction. 

"(2)  Qualified  tuition  reduction. — For  purposes  of  this 
subsection,  the  term  'qualified  tuition  reduction'  means  the 
amount  of  any  reduction  in  tuition  provided  to  an  employee  of 
an  organization  described  in  section  170(bXlKAKii)  for  the  edu- 
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ing  or  stock  bonus  plan  which  includes  a  qualified  cash  or 
deferred  arrangement  (as  defined  in  section  401(k)(2))  to  the 
extent  of  amounts  which  a  covered  employee  may  elect  to 
have  the  employer  pay  as  contributions  to  a  trust  under 
such  plan  on  behalf  of  the  employee. 

"(C)  Exception  for  certain  plans  maintained  by  edu- 
cational INSTITUTIONS. — Subparagraph  (A)  shall  not  apply 
to  a  plan  maintained  by  an  educational  organization  de- 
scribed in  section  170(b)(l)(A)(ii)  to  the  extent  of  amounts 
which  a  covered  employee  may  elect  to  have  the  employer 
pay  as  contributions  for  post-retirement  group  life  insur- 
ance if — 

"(i)  all  contributions  for  such  insurance  must  be 
made  before  retirement,  and 

"(ii)  such  life  insurance  does  not  have  a  cash  surren- 
der value  at  any  time. 
For  purposes  of  section  79,  any  life  insurance  described  in 
the  preceding  sentence  shall  be  treated  as  group-term  life 
insurance. 

"(d)  Highly  Compensated  Employee. — For  purposes  of  this  sec- 
tion, the  term  'highly  compensated  employee'  has  the  meaning 
given  such  term  by  section  414(q). 

"(e)  Qualified  Benefits  Defined. — For  purposes  of  this  section- 
ed) In  general. — The  term  'qualified  benefit'  means  any 
benefit  which,  with  the  application  of  subsection  (a),  is  not 
includible  in  the  gross  income  of  the  employee  by  reason  of  an 
express  provision  of  this  chapter  (other  than  section  117,  124, 
127,  or  132). 

"(2)  Certain  benefits  included. — The  term  'qualified  bene- 
fits' includes — 

"(A)  any  group-term  life  insurance  which  is  includible  in 
gross  income  only  because  it  exceeds  the  dollar  limitation  of 
section  79,  and 

"(B)  any  other  benefit  permitted  under  regulations. 
"(f)  Collectively  Bargained  Plan  Not  Considered  Discrimina- 
tory.— For  purposes  of  this  section,  a  plan  shall  not  be  treated  as 
discriminatory  if  the  plan  is  maintained  under  an  agreement  which 
the  Secretary  finds  to  be  a  collective  bargaining  agreement  between 
employee  representatives  and  one  or  more  employers. 
"(g)  Cross  References.— 

"For  reporting  and  recordkeeping  requirements,  see  section  6039D." 

(2)  Application  with  employment  taxes. — 

(A)  Section  3121(a)(5)  is  amended  by  striking  out  "or"  at 
the  end  of  subparagraph  (E),  by  inserting  "or"  at  the  end  of 
subparagraph  (F),  and  by  inserting  after  subparagraph  (F) 
the  following  new  subparagraph: 

"(G)  under  a  cafeteria  plan  (within  the  meaning  of  section 
125)," 

(B)  Section  3306(b)(5)  is  amended  by  striking  out  "or"  at 
the  end  of  subparagraph  (E),  by  inserting  "or"  at  the  end  of 
subparagraph  (F),  and  by  inserting  after  subparagraph  (F) 
the  following  new  subparagraph: 

"(G)  under  a  cafeteria  plan  (within  the  meaning  of  section 
125)," 

(C)  Section  209(e)  of  the  Social  Security  Act  is  amended  by 
inserting  before  the  semicolon  at  the  end  thereof  the  follow- 
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ing:  or  (9)  under  a  cafeteria  plan  (within  the  meaning  of 
section  125  of  the  Internal  Revenue  Code  of  1986)". 

(e)  Special  Rules  for  Controlled  Groups,  Etc.— 

(1)  In  general. — Section  414  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 

"(t)  Appucation  of  Controlled  Group  Rules  to  Certaln  Em- 
ployee Benefits. — 

"(1)  In  general. — All  employees  who  are  treated  as  employed 
by  a  single  employer  under  subsection  (b),  (c),  or 'm)  of  sectior 
414  shall  be  treated  as  employed  by  a  single  employer  for 
purposes  of  an  applicable  section.  The  provisions  of  subsectior 
(o)  of  section  414  shall  apply  with  respect  to  the  requirements  oi 
an  applicable  section. 

"(2)  Applicable  section. — For  purposes  of  this  subsection,  the 
term  'applicable  section'  means  section  79,  89,  106,  llT(d),  120 
125,  127,  129,  132,  274(j),  or  505." 

(2)  Conforming  amendments. — 

(A)  Section  132(g)  (relating  to  special  rules  relating  tc 
employer)  is  amended  to  read  as  follows: 

"(g)  Reciprocal  Agreements. — For  purposes  of  paragraph  di  o 
subsection  (a),  any  service  provided  by  an  employer  to  an  employee 
of  another  employer  shall  be  treated  as  provided  by  the  employer  o; 
such  employee  if — 

"(1)  such  ser\'ice  is  provided  pursuant  to  a  wTitten  agreemen 
between  such  employers,  and 

'\2)  neither  of  such  employers  incurs  any  substantial  addi 
tional  costs  (including  foregone  revenue)  in  providing  such  serv- 
ice or  pursuant  to  such  agreement." 

(B)  Paragraph  (4)  of  section  505th)  (relating  to  aggregatioi 
rules)  is  amended  to  read  as  follows: 

"(4)  Aggregation  rules. — At  the  election  of  the  employer,  i 
or  more  plans  of  such  employer  may  be  treated  as  1  plan  fo: 
purposes  of  this  subsection." 

(f)  Benefits  Test  for  Dependent  Care  Assistance  Programs. - 
Section  129(d)  (relating  to  dependent  care  assistance  program)  i 
amended  by  adding  at  the  end  thereof  the  following  new  paragraph 

"(8)  Benefits.— 

"(A)  In  general. — A  plan  meets  the  requirements  of  thi 
paragraph  if  the  average  benefits  provided  to  employee 
who  are  not  highly  compensated  employees  is  at  least  5 
percent  of  the  average  benefits  provided  to  highly  corr 
pensated  employees. 

"(B)  Salary  reduction  agreements.— For  purposes  c 
subparagraph  (A),  in  the  case  of  any  benefits  provide 
through  a  salary  reduction  agreement,  there  shall  be  di 
regarded  any  employees  whose  compensation  (within  th 
meaning  of  section  415{q)(7))  is  less  than  $25,000." 

(g)  Definition  of  Excludable  Employee.— 

(1)  Section  120(c)(2)  is  amended  by  striking  out  the  last  sei 
tence  thereof  and  inserting  in  lieu  thereof  "For  purposes  c 
this  paragraph,  there  may  be  excluded  from  consideratio 
employees  who  may  be  excluded  from  consideration  under  se> 
tion  89(h)." 

(2)  Section  117(d)  is  amended  by  adding  at  the  end  thereof  tl 
following  new  paragi-aph: 

"(4)  Exclusion  of  certain  employees.— For  purposes  c 
this  subsection,  there  may  be  excluded  from  consideratio 
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(1)  In  general. — The  Secretary  of  the  Treasury  or  his  dele- 
gate shall  conduct  a  study  of  the  incidence  of  the  evasion  of  the 
gasoline  tax. 

(2)  Report. — The  report  of  the  study  under  paragraph  (1)  shall 
be  submitted,  not  later  than  December  31,  1986,  to  the  Commit- 
tee on  Ways  and  Means  of  the  House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate. 

(h)  Effective  Date.— The  amendments  made  by  this  section  shall 
apply  to  gasoline  removed  (as  defined  in  section  4082  of  the  Internal 
Revenue  Code  of  1986,  as  amended  by  this  section)  after  December 
31,1987. 

SEC.  1704.  EXEMPTION  FROM  SOCIAL  SECURITY  COVERAGE  FOR  CER- 
TAIN CLERGY. 

(a)  Conditions  for  Receiving  Exemption.— 

(1)  In  general.— Section  1402(e)(1)  (relating  to  exemption 
from  tax  on  self-employment  income  of  certain  ministers,  mem- 
bers of  religious  orders,  and  Christian  Science  practitioners)  is 
amended  by  inserting  "and,  in  the  case  of  an  individual  de- 
scribed in  subparagraph  (A),  that  he  has  informed  the  ordain- 
ing, commissioning,  or  licensing  body  of  the  church  or  order 
that  he  is  opposed  to  such  insurance"  after  "Act)". 

(2)  Verification  of  application. —Section  1402(e),  as 
amended  by  paragraph  (1)  of  this  subsection,  is  further 
amended— 

(A)  by  striking  out  "Any  individual"  in  paragraph  (1)  and 
inserting  in  lieu  thereof  "Subject  to  paragraph  (2),  any 
individual", 

(B)  by  redesignating  paragraphs  (2)  and  (3)  as  paragraphs 
(3)  and  (4),  respectively,  and 

(C)  by  inserting  after  paragraph  (1)  the  following  new 
paragraph: 

"(2)  Verification  of  application.— The  Secretary  may  ap- 
prove an  application  for  an  exemption  filed  pursuant  to  para- 
graph (1)  only  if  the  Secretary  has  verified  that  the  individual 
applying  for  the  exemption  is  aware  of  the  grounds  on  which 
the  individual  may  receive  an  exemption  pursuant  to  this 
subsection  and  that  the  individual  seeks  exemption  on  such 
grounds.  The  Secretary  (or  the  Secretary  of  Health  and  Human 
Services  under  an  agreement  with  the  Secretary)  shall  make 
such  verification  by  such  means  as  prescribed  in  regulations." 

(3)  Effective  date. — The  amendments  made  by  paragraphs 
(1)  and  (2)  shall  apply  to  applications  filed  after  December  31, 
1986. 

(b)  Revocation  of  Exemption.— 

(1)  In  general. — Notwithstanding  section  1402(e)(3)  of  the 
Internal  Revenue  Code  of  1986,  as  redesignated  by  subsection 
(a)(2)(B)  of  this  section,  any  exemption  which  has  been  received 
under  section  1402(e)(1)  of  such  Code  by  a  duly  ordained, 
commissioned,  or  licensed  minister  of  a  church,  a  member  of  a 
religious  order,  or  a  Christian  Science  practitioner,  and  which  is 
effective  for  the  taxable  year  in  which  this  Act  is  enacted,  may 
be  revoked  by  filing  an  application  therefor  (in  such  form  and 
manner,  and  with  such  official,  as  may  be  prescribed  in  regula- 
tions made  under  chapter  2  of  subtitle  A  of  such  Code),  if  such 
application  is  filed — 
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(A)  before  the  applicant  becomes  entitled  to  benefits 
under  section  202(a)  or  223  of  the  Social  Security  Act  (with- 
out regard  to  section  202(j)(l)  or  223(b)  of  such  Act),  and 

(B)  no  later  than  the  due  date  of  the  Federal  income  tax 
return  (including  any  extension  thereof)  for  the  applicant's 
first  taxable  year  beginning  after  the  date  of  the  enactment 
of  this  Act. 

Any  such  revocation  shall  be  effective  (for  purposes  of  chapter  2 
of  subtitle  A  of  the  Internal  Revenue  Code  of  1986  and  title  II  of 
the  Social  Security  Act),  as  specified  in  the  application,  either 
with  respect  to  the  applicant's  first  taxable  year  ending  on  or 
after  the  date  of  the  enactment  of  this  Act  or  with  respect  to  the 
applicant's  first  taxable  year  beginning  after  such  date,  and  for 
all  succeeding  taxable  years;  and  the  applicant  for  any  such 
revocation  may  not  thereafter  again  file  application  for  an 
exemption  under  such  section  1402(e)(1).  If  the  application  is 
filed  on  or  after  the  due  date  of  the  Federal  income  tax  return 
for  the  applicant's  first  taxable  year  ending  on  or  after  the  date 
of  the  enactment  of  this  Act  and  is  effective  with  respect  to  that 
taxable  year,  it  shall  include  or  be  accompanied  by  payment  in 
full  of  an  amount  equal  to  the  total  of  the  taxes  that  would  have 
been  imposed  by  section  1401  of  the  Internal  Revenue  Code  of 
1986  with  respect  to  all  of  the  applicant's  income  derived  in  that 
taxable  year  which  would  have  constituted  net  earnings  from 
self-employment  for  purposes  of  chapter  2  of  subtitle  A  of  such 
Code  (notwithstanding  paragraph  (4)  or  (5)  of  section  1402(c)  of 
such  Code)  but  for  the  exemption  under  section  1402(e)(1)  of 
such  Code. 

(2)  Effective  date.— Paragraph  (1)  of  this  subsection  shall 
apply  with  respect  to  service  performed  (to  the  extent  specified 
in  such  paragraph)  in  taxable  years  ending  on  or  after  the  date 
of  the  enactment  of  this  Act  and  with  respect  to  monthly 
insurance  benefits  payable  under  title  II  of  the  Social  Security 
Act  on  the  basis  of  the  wages  and  self-employment  income  of 
any  individual  for  months  in  or  after  the  calendar  year  in  which 
such  individual's  application  for  revocation  (as  described  in  such 
paragraph)  is  effective  (and  lump-sum  death  payments  payable 
under  such  title  on  the  basis  of  such  wages  and  self-employment 
income  in  the  case  of  deaths  occurring  in  or  after  such  calendar 
year). 

SEC.  1705.  APPLICABILITY  OF  UNEMPLOYMENT  COMPENSATION  TAX  TO 
CERTAIN  SERVICES  PERFORMED  FOR  CERTAIN  INDIAN 
TRIBAL  GOVERNMENTS. 

(a)  In  General.— For  purposes  of  the  Federal  Unemployment  Tax 
Act,  service  performed  in  the  employ  of  a  qualified  Indian  tribal 
government  shall  not  be  treated  as  employment  (within  the  mean- 
ing of  section  3306  of  such  Act)  if  it  is  service— 

(1)  which  is  performed — 

(A)  before,  on,  or  after  the  date  of  the  enactment  of  this 
Act,  but  before  January  1,  1988,  and 

(B)  during  a  period  in  which  the  Indian  tribal  government 
is  not  covered  by  a  State  unemployment  compensation 
program,  and 

(2)  with  respect  to  which  the  tax  imposed  under  the  Federal 
Unemployment  Tax  Act  has  not  been  paid. 
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after  the  date  designated  under  section  112  as  the  date  of 
termination  of  combatant  activities  in  a  combat  zone." 
(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1982. 

SEC.  1709.  AMENDMENT  TO  THE  REINDEER  INDUSTRY  ACT  OF  1937. 

(a)  Tax  Exemption  for  Reindeer-Related  Income.— Before  the 
period  at  the  end  of  the  first  sentence  of  section  8  of  the  Act  of 
September  1,  1937  (50  Stat.  900,  chapter  897),  insert  the  following: 

Provided,  That  during  the  period  of  the  trust,  income  derived 
directly  from  the  sale  of  reindeer  and  reindeer  products  as  provided 
in  this  Act  shall  be  exempt  from  Federal  income  taxation". 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
take  effect  as  if  originally  included  in  the  provision  of  the  Act  of 
September  1,  1937,  to  which  such  amendment  relates. 

SEC.  1710.  QUALITY  CONTROL  STUDIES. 

Section  12301  of  the  Consolidated  Omnibus  Reconciliation  Act  of 
1985  is  amended — 

(1)  by  striking  out  "of  the  enactment  of  this  Act"  in  subsection 
(a)(3)  and  inserting  in  lieu  thereof  "the  Secretary  and  the 
National  Academy  of  Sciences  enter  into  the  contract  required 
under  paragraph  (2)"; 

(2)  by  striking  out  "18  months  after  the  date  of  the  enactment 
of  this  Act"  in  subsection  (c)(1)  and  inserting  in  lieu  thereof  "6 
months  after  the  date  on  which  the  results  of  both  studies 
required  under  subsection  (a)(3)  have  been  reported". 

SEC.  1711.  ADOPTION  ASSISTANCE  AGREEMENTS  UNDER  ADOPTION 
ASSISTANCE  PROGRAM:  PAYMENT  OF  NONRECURRING  EX- 
PENSES RELATED  TO  ADOPTIONS  OF  CHILDREN  WITH  SPE- 
CIAL NEEDS. 

(a)  In  General.— Section  473(a)  of  the  Social  Security  Act  is 
amended — 

(1)  by  redesignating  paragraphs  (2),  (3),  and  (4)  as  paragraphs 
(3),  (4),  and  (5),  respectively,  and 

(2)  by  striking  out  all  of  paragraph  (1)  through  "adopt  a  child 
who — "  and  inserting  in  lieu  thereof  the  following: 

"(1)(A)  Each  State  having  a  plan  approved  under  this  part  shall 
enter  into  adoption  assistance  agreements  (as  defined  in  section 
475(3))  with  the  adoptive  parents  of  children  with  special  needs. 

"(B)  Under  any  adoption  assistance  agreement  entered  into  by  a 
State  with  parents  who  adopt  a  child  with  special  needs,  the  State — 
"(i)  shall  make  payments  of  nonrecurring  adoption  expenses 
incurred  by  or  on  behalf  of  such  parents  in  connection  with  the 
adoption  of  such  child,  directly  through  the  State  agency  or 
through  another  public  or  nonprofit  private  agency,  in  amounts 
determined  under  paragraph  (3),  and 

"(ii)  in  any  case  where  the  child  meets  the  requirements  of 
paragraph  (2),  may  make  adoption  assistance  payments  to  such 
parents,  directly  through  the  State  agency  or  through  another 
public  or  nonprofit  private  agency,  in  amounts  so  determined. 
"(2)  For  purposes  of  paragraph  (l)(B)(ii),  a  child  meets  the  require- 
ments of  this  paragraph  if  such  child — 

Ot>)  Definition  and  Payment  of  Nonrecurring  Adoption 
ExPENSES.—Section  473(a)  of  the  Social  Security  Act,  as  amended  by 
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subsection  (a)  of  this  section,  is  further  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph: 

"(6)(A)  For  purposes  of  paragraph  (l)(B)(i),  the  term  'nonrecurring 
adoption  expenses'  means  reasonable  and  necessary  adoption  fees, 
court  costs,  attorney  fee^  ,  and  other  expenses  which  are  directly 
related  to  the  legal  adoption  of  a  child  with  special  needs  and  which 
are  not  incurred  in  violation  of  State  or  Federal  law. 

"(B)  A  State's  payment  of  nonrecurring  adoption  expenses  under 
an  adoption  assistance  agreement  shall  be  treated  as  an  expenditure 
made  for  the  proper  and  efficient  administration  of  the  State  plan 
for  purposes  of  section  474(a)(3)(B)." 

(c)  Technical  and  Conforming  Amendments.— 

(1)  The  first  sentence  of  section  470  of  the  Social  Security  Act 
is  amended  by  striking  out  "foster  care"  and  all  that  follows 
down  through  "title  XVI)"  and  inserting  in  lieu  thereof  the 
following:  "foster  care  and  transitional  independent  living  pro- 
grams for  children  who  otherwise  would  be  eligible  for  assist- 
ance under  the  State's  plan  approved  under  part  A  and  adop- 
tion assistance  for  children  with  special  needs". 

(2)  Paragraphs  (1)  and  (11)  of  section  471(a)  of  such  Act  are 
each  amended  by  striking  out  "adoption  assistance  payments" 
and  inserting  in  lieu  thereof  "adoption  assistance" 

(3)  Section  473(a)(3)  of  such  Act,  as  redesignated  by  subsection 
(a)(1)  of  this  section,  is  amended— 

(A)  by  striking  out  "adoption  assistance  payments"  in  the 
first  sentence  and  inserting  in  lieu  thereof  "payments  to  be 
made  in  any  case  under  clauses  (i)  and  (ii)  of  paragraph 
(1)(B)",  and 

(B)  by  inserting  after  "the  adoption  assistance  payment" 
the  first  place  it  appears  in  the  second  sentence  the  follow- 
ing: "made  under  clause  (ii)  of  paragraph  (1)(B)". 

(4)  Section  473(a)(5)  of  such  Act,  as  so  redesignated,  is 
amended  by  striking  out  ",  pursuant  to  an  interlocutory  decree, 
shall  be  eligible  for  adoption  assistance  payments  under  this 
subsection,"  and  inserting  in  lieu  thereof  "in  accordance  with 
applicable  State  and  local  law  shall  be  eligible  for  such  pay- 
ments,". 

(5)  Section  473(b)(1)(A)  of  such  Act  is  amended  by  striking  out 
"subsection  (a)(1)"  and  inserting  in  lieu  thereof  "subsection 
^a)(2)". 

(6)  Section  475(3)  of  such  Act  is  amended  by  striking  out 
clause  (A)  and  inserting  in  lieu  thereof  the  following:  "(A) 
specifies  the  nature  and  amount  of  any  payments,  services,  and 
assistance  to  be  provided  under  such  agreement,  and". 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  only  with  respect  to  expenditures  made  after  December  31, 
1986. 

TITLE  XVIll— TECHNICAL  CORRECTIONS 

SEC.  1800.  COORDINATION  WITH  OTHER  TITLES 

For  purposes  of  applying  the  amendments  made  by  any  title  of 
this  Act  other  than  this  title,  the  provisions  of  this  title  shall  be 
treated  as  having  been  enacted  immediately  before  the  provisions  of 
such  other  titles. 
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CHAPTER  8— EFFECTIVE  DATE 

SEC.  1881.  EFFECTIVE  DATE. 

Except  as  otherwise  provided  in  this  subtitle,  any  amendment 
made  by  this  subtitle  shall  take  effect  as  if  included  in  the  provision 
of  the  Tax  Reform  Act  of  1984  to  which  such  amendment  relates. 

Subtitle  B — Related  to  Other  Programs  Affected 
by  the  Deficit  Reduction  Act  of  1984 

CHAPTER  l—AMENDMENTS  RELATED  TO 
SOCIAL  SECURITY  ACT  PROGRAMS 

SEC.  1882.  AMENDMENTS  RELATED  TO  COVERAGE  OF  CHURCH  EMPLOY- 
EES (SECTION  2603  OF  THE  DEFICIT  REDUCTION  ACT). 

(a)  Clarification  of  Exception  for  Members  of  Certain  Reu- 
Gious  Faiths. — Subsection  (g)  of  section  1402  of  the  Internal  Reve- 
nue Code  of  1954  (relating  to  members  of  certain  religious  faiths)  is 
amended  by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(5)  Subsection  not  to  apply  to  certain  church  employ- 
ees.— This  subsection  shall  not  apply  with  respect  to  services 
which  are  described  in  subparagraph  (B)  of  section  3121(bK8) 
(and  are  not  described  in  subparagraph  (A)  of  such  section)." 

(b)  Treatment  of  Income  of  Certain  Church,  Etc., 
Employees.— 

(1)  Amendments  of  internal  revenue  code  of  1954.— 
r  (A)  In  general. — Section  1402  of  such  Code  (relating  to 

definitions  for  purposes  of  the  tax  on  self-employment 
income)  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  subsection: 
"(j)  Special  Rules  for  Certain  Church  Employee  Income.— 
"(1)  Computation  of  net  earnings. — In  applying  subsection 
(a)- 

"(A)  church  employee  income  shall  not  be  reduced  by  any 
deduction; 

"(B)  church  employee  income  and  deductions  attributable 
to  such  income  shall  not  be  taken  into  account  in  determin- 
ing the  amount  of  other  net  earnings  from  self-employment. 
"(2)  Computation  of  self-employment  income.— 

"(A)  Separate  appucation  of  subsection  (bX2).— Para- 
graph (2)  of  subsection  (b)  shall  be  applied  separately— 
"(i)  to  church  employee  income,  and 
**(ii)  to  other  net  earnings  from  self-employment. 
"(B)  $100  FLOOR. — In  applying  paragraph  (2)  of  subsection 
(b)  to  church  employee  income,  *$100'  shall  be  substituted 
for  '$400'. 

"(3)  Coordination  with  subsection  (ax  1 2).— Paragraph  (1) 
shall  not  apply  to  any  amount  allowable  as  a  deduction  under 
subsection  (a)(12),  and  paragraph  (1)  shall  be  applied  before 
determining  the  amount  so  allowable. 

"(4)  Church  employee  income  defined.— For  purposes  of  this 
section,  the  term  'church  employee  income'  means  gross  income 
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for  services  which  are  described  in  section  3121(bX8XB)  (and  are 
not  described  in  section  3121(bX8XA))." 

(B)  Technical  and  conforming  amendments. — 

(i)  Net  earnings. — Paragraph  (14)  of  section  1402(a) 
of  such  Code  (defining  net  earnings  from  self-employ- 
ment) is  amended  to  read  as  follows: 

"(14)  in  the  case  of  church  employee  income,  the  special  rules 
of  subsection  (jXD  shall  apply." 

(ii)  Self-employment  income. — Subsection  (b)  of  sec- 
tion 1402  of  such  Code  is  amended  by  adding  at  the  end 
thereof  the  following  new  sentence:  "In  the  case  of 
church  employee  income,  the  special  rules  of  subsection 
(jX2)  shall  apply  for  purposes  of  paragraph  (2)." 

(iii)  Conforming  amendment.— The  second  sentence 
of  section  14020))  of  such  Code  is  gmiended  by  striking 
out  "clause  (1)"  and  inserting  in  lieu  thereof  "para- 
graph (1)". 

(2)  Amendments  of  social  security  act.— 

(A)  In  general. — Section  211  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  thereof  the  following  new 
subsection: 

"(iXD  In  appljdng  subsection  (a) — 

"(A)  church  employee  income  shall  not  be  reduced  by  any 
deduction; 

"(B)  church  employee  income  and  deductions  attributable  to 
such  income  shall  not  be  taken  into  account  in  determining  the 
amount  of  other  net  earnings  from  self-employment. 
"(2XA)  Subsection  0)X2)  shall  be  applied  separately — 
"(i)  to  church  employee  income,  and 
"(ii)  to  other  net  earnings  from  self-emplo3rment. 
"(B)  In  applying  subsection  (bX2)  to  church  employee  income, 
'$100'  shall  be  substituted  for  '$400'. 

"(3)  Paragraph  (1)  shall  not  apply  to  any  amount  allowable  as  a 
deduction  under  subsection  (aXll),  and  paragraph  (1)  shall  be  ap- 
plied before  determining  the  amount  so  allowable. 

"(4)  For  purposes  of  this  section,  the  term  'church  employee 
income'  means  gross  income  for  services  which  are  described  in 
section  210(aX8XB)  (and  are  not  described  in  section  210(aX8XA))." 

(B)  Technical  and  conforming  amendments.— 

(i)  Net  earnings. — Section  211(aX13)  of  such  Act  is 
amended  to  read  as  follows: 

"(13)  In  the  case  of  church  employee  income,  the  special  rules 
of  subsection  (iXD  shall  apply." 

(ii)  Self-employment  income.— Section  211(b)  of  such 
Act  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  sentence:  "In  the  case  of  church  employee 
income,  the  special  rules  of  subsection  (iX2)  shall  apply 
for  purposes  of  paragraph  (2)." 

(3)  Effective  date.— The  amendments  made  by  this  subsec- 
tion shall  apply  to  remuneration  paid  or  derived  in  taxable 
years  beginning  after  December  31, 1985. 

(c)  Revocation  of  Election  Under  Section  3121(w).— Paragraph 
(2)  of  section  3121(w)  of  the  Internal  Revenue  CJode  of  1954  (relating 
to  timing  and  duration  of  election)  is  amended  by  striking  out  the 
last  2  sentences  and  inserting  in  lieu  thereof  the  following:  "The 
election  may  be  revoked  by  the  church  or  organization  under  regula- 
tions prescribed  by  the  Secretary.  The  election  shall  be  revoked  by 
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the  Secretary  if  such  church  or  organization  fails  to  furnish  the 
information  required  under  section  6051  to  the  Secretary  for  a 
period  of  2  years  or  more  with  respect  to  remuneration  paid  for  such 
services  by  such  church  or  organization,  and,  upon  request  by  the 
Secretary,  fails  to  furnish  all  such  previously  unfurnished  informa- 
tion for  the  period  covered  by  the  election.  Any  revocation  under  the 
preceding  sentence  shall  apply  retroactively  to  the  beginning  of  the 
2-year  period  for  which  the  information  was  not  furnished." 

SEC.  1883.  TECHNICAL  CORRECTIONS  IN  OTHER  PROVISIONS  RELATED 
TO  SOCIAL  SECURITY  ACT  PROGRAMS. 

(a)  Amendments  Relating  to  OASDI  Program.— 

(1)  Section  202(cX5)(B)  of  the  Social  Security  Act  is  amended 
by  striking  out  "or  (I)"  and  inserting  in  lieu  thereof  **or  (J)". 

(2)  Section  202(q)(5XAXi)  of  such  Act  is  amended  by  striking 
out  "prescribed  by  him"  and  inserting  in  lieu  thereof  "pre- 
scribed by  the  Secretary". 

(3)  Section  202(qX5XC)  of  such  Act  is  amended  by  striking  out 
"she  shall  be  deemed"  and  inserting  in  lieu  thereof  "he  or  she 
shall  be  deemed". 

(4)  Section  210(aX5XG)  of  such  Act  is  amended  by  striking  out 
"Any  other  service"  and  inserting  in  lieu  thereof  "any  other 
service". 

(5)  Effective  on  the  date  of  the  enactment  of  the  Deficit 
Reduction  Act  of  1984— 

(A)  section  2601(dXlXBXii)  of  that  Act  is  amended  by 
striking  out  "210(aX5)(gXiii)"  and  inserting  in  lieu  thereof 
"210(aX5XGXiii)";  and 

(B)  section  2663(cXl)  of  that  Act  is  amended  by  striking 
out  subparagraph  (B). 

(6)  Section  211(cX2)  of  the  Social  Security  Act  is  amended  by 
indenting  subparagraph  (G)  two  additional  ems  (for  a  total 
indentation  of  four  ems)  so  as  to  align  its  left  margin  with  the 
margins  of  the  other  subparagraphs  in  such  section. 

(7)  Section  215(iX5XB)  of  such  Act  is  amended — 

(A)  by  striking  out  "subdivision  (I)"  in  clause  (ii)  and 
inserting  in  lieu  thereof  "clause  (iXD";  and 

(B)  by  striking  out  "subdivisions  (I)  and  (II)"  in  the  matter 
between  clauses  (iii)  and  (iv)  and  inserting  in  lieu  thereof 
"clause  (i)". 

(8)  The  heading  of  section  218(m)  of  such  Act  is  amended  to 
read  as  follows: 

"Wisconsin  Retirement  Fund". 

(9)  Section  221(e)  of  such  Act  is  amended  by  striking  out 
"under  this  section"  in  the  first  sentence. 

(10)  Section  223(gXl)  of  such  Act  is  amended  by  striking  out 
the  second  comma  after  the  term  "benefits"  where  such  term 
first  appears  in  the  matter  following  subparagraph  (C). 

(IIXA)  Section  1402(cX2)  of  the  Internal  Revenue  Code  of  1954 
is  amended  by  indenting  subparagraph  (G)  two  additional  ems 
(for  a  total  indentation  of  four  ems)  so  as  to  align  its  left  margin 
with  the  margins  of  the  other  subparagraphs  in  such  section. 

(B)  Section  3121(aX8)  of  such  Code  is  amended  by  moving 
subparagraph  (B)  two  ems  to  the  left,  so  that  its  left  margin  is  in 


PUBLIC  LAW  99-514— OCT.  22,  1986  100  STAT.  2917 

flush  alignment  with  the  margin  of  subparagraph  (A)  of  such 
section. 

(b)  Amendments   Relating  to   AFDC  and   Child  Support 
Progranis  

(IXA)  Section  402(aX31)(A)  of  the  Social  Security  Act  is 
amended  by  striking  out  ''(or  such  lesser  amount  as  the  Sec- 
retary may  prescribe  in  the  case  of  an  individual  not  engaged  in 
fulltime  employment  or  not  employed  throughout  the  month)". 

(B)  The  amendment  made  by  this  paragraph  shall  be  effective 
beginning  October  1,  1984. 

(2)  (A)  Section  402(aX38XB)  of  such  Act  is  amended  by  striking 
out  "section  406(a),"  and  inserting  in  lieu  thereof  "section  406(a) 
or  in  section  407(a)  (if  such  section  is  applicable  to  the  State),". 

(B)  Section  402(aX38)  of  such  Act  (as  amended  by  subpara- 
graph (A)  of  this  paragraph)  is  further  amended  by  relocating  so 
much  of  subparagraph  (B)  as  follows  "section  407(a)  (if  such 
section  is  applicable  to  the  State),"  and  placing  it  after  and 
below  subparagraph  (B),  beginning  flush,  and  indenting  it  two 
ems  so  that  its  left  margin  is  aligned  with  the  left  margin  of 
that  portion  of  section  402(a)(38)  that  precedes  subparagraph  (A) 
thereof. 

(C)  The  amendments  made  by  this  paragraph  shall  be  effec- 
tive beginning  October  1, 1984. 

(3)  (A)  Section  402(aX39)  of  such  Act  is  amended  by  striking  out 
"under  the  age  selected  by  the  State  pursuant  to  section 
406(aX2)"  and  inserting  in  lieu  thereof  "under  the  age  of  18". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  be  effec- 
tive beginning  October  1, 1984. 

(4XA)  Section  402(a)  of  such  Act  is  amended  by  striking  out 
"and"  after  the  semicolon  at  the  end  of  paragraph  (37),  and  by 
making  any  additional  changes  which  may  be  necessary  to 
assure  that  paragraphs  (34)  through  (37)  each  end  with  a  semi- 
colon, paragraph  (38)  ends  with  ";  and",  and  paragraph  (39)  ends 
with  a  period. 

(B)  Effective  on  the  date  of  the  enactment  of  the  Deficit 
Reduction  Act  of  1984,  section  2639(a)  of  that  Act  is  amended  by 
striking  out  the  period  immediately  following  "utility  providing 
home  energy"  (in  the  quoted  matter)  and  inserting  in  lieu 
thereof  a  semicolon. 

(5)  The  placement  of  the  last  sentence  of  section  402(a)  of  the 
Social  Security  Act  is  modified  to  the  extent  necessary  to  assure 
that  it  begins  flush  to  the  full  left  margin  without  any  indenta- 
tion, immediately  after  and  below  the  last  of  the  numbered 
paragraphs. 

(6)  Section  457(c)  of  such  Act  is  amended  by  striking  out 
"subsection  Ob)(3)  (A)  and  (B)"  in  the  matter  following  paragraph 
(2)  and  inserting  in  lieu  thereof  "subsection  (b)(4)  (A)  and  (B)". 

(7)  Section  458(d)  of  such  Act  is  amended  by  striking  out  "on 
behalf  of  individuals  residing  in  another  State"  and  inserting  in 
lieu  thereof  "at  the  request  of  another  State". 

(8)  Section  464(bX2)(A)  of  such  Act  is  amended  by  striking  out 
"threshhold"  and  inserting  in  lieu  thereof  "threshold". 

(9)  Section  474(a)  of  such  Act  is  amended  by  moving  para- 
graph (4)  two  ems  to  the  left,  so  that  its  left  margin  is  in  flush 
alignment  with  the  margins  of  the  preceding  paragraphs. 

(lOXA)  Part  E  of  title  IV  of  such  Act  is  amended  by  adding  at 
the  end  thereof  the  following  new  section: 
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"exclusion  from  afdc  unit  of  child  for  whom  foster  care 
maintenance  payments  are  made 

"Sec.  478.  Notwithstanding  any  other  provision  of  this  title,  a 
child  with  respect  to  whom  foster  care  maintenance  payments  are 
made  under  this  part  shall  not,  for  the  period  for  which  such 
payments  are  made,  be  regarded  as  a  member  of  a  family  for 
purposes  of  determining  the  amount  of  the  benefits  of  the  family 
under  part  A,  and  the  income  and  resources  of  such  child  shall  not 
be  counted  as  the  income  and  resources  of  a  family  under  such 
part.". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  become 
effective  October  1, 1984. 

(11)(A)  The  failure  by  a  State  to  comply  with  the  provisions  of 
any  amendment  made  by  paragraph  (1),  (2),  (3),  or  (10)  or  the 
imposition  by  a  State  of  any  requirement  inconsistent  with  such 
provisions,  in  the  administration  of  its  plan  approved  under 
section  402(a)  of  the  Social  Security  Act  during  the  period 
beginning  October  1,  1984,  and  ending  on  the  day  preceding  the 
date  of  the  enactment  of  this  Act,  shall  not  be  considered  to  be 
failure  to  comply  substantially  with  a  provision  required  to  be 
included  in  the  State's  plan,  or  to  constitute  (solely  by  reason  of 
such  inconsistency)  the  imposition  of  a  prohibited  requirement 
in  the  administration  of  the  plan,  for  purposes  of  section  404(a) 
of  such  Act. 

(B)  No  State  shall  be  considered  to  have  made  any  overpay- 
ment or  underpayment  of  aid,  under  its  plan  approved  under 
section  402(a)  of  the  Social  Security  Act,  by  reason  of  its  compli- 
ance or  noncompliance  with  the  provisions  of  any  amendment 
made  by  paragraph  (1),  (2),  (3),  or  (10)  (or  solely  because  of  the 
extent  to  which  its  requirements  are  consistent  or  inconsistent 
with  such  provisions)  in  the  administration  of  the  plan  during 
the  period  specified  in  subparagraph  (A). 

(c)  Amendments  to  General  Provisions. — 

(1)  Section  1101(a)  of  such  Act  is  amended  by  shifting  para- 
graphs (3),  (4),  and  (5)  to  the  right  to  the  extent  necessary  to 
assure  that  their  left  margins  are  aligned  with  the  left  margins 
of  the  other  numbered  paragraphs. 

(2)  Section  11360t)X7)  of  such  Act  is  amended  by  striking  out 
"nongovermental"  and  inserting  in  lieu  thereof  "nongovern- 
mental". 

(d)  Amendments  Relating  to  SSI  Program. — 

(1)  The  heading  of  section  1631(g)  of  such  Act  is  amended  to 
read  as  follows: 

"Reimbursement  to  States  for  Interim  Assistance  Payments". 

(2)  Section  1612(aXlXC)  of  such  Act  is  amended  by  striking  out 
"section  43"  and  inserting  in  lieu  thereof  "section  32". 

(3)  Section  1612(b)  of  such  Act  is  amended — 

(A)  by  striking  out  the  semicolon  at  the  end  of  paragraph 
(2XA)  and  inserting  in  lieu  thereof  ",  and"; 

(B)  by  striking  out  the  period  at  the  end  of  paragraph 
(2XB)  and  inserting  in  lieu  thereof  a  semicolon;  and 

(C)  by  making  any  changes  which  may  be  necessary  to 
assure  that  paragraph  (11)  ends  with  a  semicolon,  para- 
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graph  (12)  ends  with     and",  and  paragraph  (13)  ends  with 
a  period. 

(e)  Amendments  Relating  to  Social  Services  Program.— 

(IX A)  Section  2003(d)  of  such  Act  is  repealed. 
(B)  Section  20030b)  of  such  Act  is  amended  by  striking  out 
"(subject  to  subsection  (d))". 
(2)  Section  2007  of  such  Act  is  repealed. 

(f)  Effective  Date. — Except  as  otherwise  provided  in  this  section, 
the  amendments  made  by  this  section  shall  take  effect  on  the  date  of 
the  enactment  of  this  Act. 

CHAPTER  2— AMENDMENTS  RELATED  TO  UNEMPLOYMENT 
COMPENSATION  PROGRAM 

SEC.  1884.  TECHNICAL  CORRECTIONS  IN  FEDERAL  UNEMPLOYMENT  TAX 
ACT. 

The  Federal  Unemplo)rment  Tax  Act  is  amended  as  follows: 

(1)  Subparagraph  (B)  of  section  3302(cX2)  (relating  to  a  limit 
on  the  credit  against  the  unemployment  tax)  is  amended — 

(A)  by  striking  out  "determination"  the  second  place  it 
appears  in  the  material  preceding  clause  (i)  and  inserting  in 
lieu  thereof  "denominator",  and 

(B)  in  clause  (i)— 

(i)  by  striking  out  "percent"  immediately  preceding 
the  comma  at  the  end  thereof,  and 

(ii)  by  inserting  "percent"  after  "2.7". 

(2)  Subparagraph  (A)  of  section  3302(fK8)  (relating  to  a  partial 
limitation  on  the  reduction  of  the  credit  against  the  unemploy- 
ment tax)  is  amended  by  striking  out  "1987"  and  inserting  in 
lieu  thereof  "1986". 

(3)  Clause  (i)  of  section  3306(oXlXA)  (relating  to  crew  leaders 
who  are  registered  or  provide  specialized  agricultural  labor)  is 
amended  by  striking  out  "Farm  Labor  (Contractor  Registration 
Act  of  1963"  and  inserting  in  lieu  thereof  "Migrant  and  Sea- 
sonal Agricultural  Worker  Protection  Act". 

CHAPTER  3— AMENDMENTS  RELATED  TO  TRADE  AND 
TARIFF  PROGRAMS 

SEC.  1885.  AMENDMENTS  TO  THE  TARIFF  SCHEDULES. 

(a)  In  General.— The  Tariff  Schedules  of  the  United  States  are 
amended  as  follows: 

(1)  Telecommunications  product  classification  correc- 
tions.— 

(A)  Schedule  6  is  amended  as  follows: 

(i)  Headnote  1  to  subpart  C  of  part  4  is  amended  by 
striking  out  "688.43"  and  inserting  in  lieu  thereof 
"688.42". 

(ii)  Headnote  3  of  part  5  of  schedule  6  is  amended  by 
striking  out  "items  685.11  through  685.19,  inclusive, ' 
and  inserting  in  lieu  thereof  "items  684.92,  684.98, 
685.00,  and  685.08". 

(iii)  Item  685.34  is  amended  by  inserting  "35%  ad 
val."  in  Column  No.  2. 

(iv)  Item  685.55  is  amended  by  striking  out  "685.11  to 
685.50"  and  inserting  in  lieu  thereof  "684.92  to  685.49". 
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(B)  the  amount  of  fees  such  person  would  have  been 
required  to  pay  to  the  Secretary  by  reason  of  such  section 
with  respect  to  such  services  if  the  amendments  made  by 
subsections  (a)(1)  and  (b)  applied  with  respect  to  such  serv- 
ices. 

(3)  If  the  customs  broker  permit  fee  paid  by  any  person  for 
calendar  year  1986  under  section  13031(aX7)  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985  exceeds  $62.50,  the 
Secretary  shall  either — 

(A)  refund  (out  of  funds  in  the  Treasury  of  the  United 
States  not  otherwise  appropriated)  to  such  person  the 
amount  of  the  excess,  or 

(B)  if  requested  by  such  person,  credit  the  amount  of  the 
excess  to  the  fee  due  under  such  section  13031(a)(7)  with 
respect  to  such  permit  for  calendar  year  1987. 

SEC.  1894.  FOREIGN  TRADE  ZONES. 

Section  3  of  the  Act  of  June  18,  1934  (48  Stat.  999,  chapter  590;  19 
U.S.C.  81c)  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection: 

"(c)  Notwithstanding  the  provisions  of  the  fifth  proviso  of  subsec- 
tion (a),  any  article  (within  the  meaning  of  section  5002(a)(14)  of  the 
Internal  Revenue  Code  of  1986)  may  be  manufactured  or  produced 
from  domestic  denatured  distilled  spirits,  and  articles  thereof,  in  a 
zone." 

Subtitle  C— Miscellaneous 

CHAPTER  1— AMENDMENTS  RELATED  TO  THE  CONSOLI- 
DATED OMNIBUS  BUDGET  RECONCILIATION  ACT  OF  1985 

SEC.  1895.  COBRA  TECHNICAL  CORRECTIONS  RELATING  TO  SOCIAL  SECU- 
RITY ACT  PROGRAMS. 

(a)  Amendment  Relating  to  the  OASDI  Program.— Section 
12108(b)  of  the  Consolidated  Omnibus  Budget  Reconciliation  Act  of 
1985  is  amended  by  striking  out  "1985"  and  inserting  in  lieu  thereof 
"1986". 

(b)  Amendments  Relating  to  the  Medicare  Program. — 

(1)  Indirect  medical  education. — (A)  Paragraph  (2XCXi)  of 
subsection  (d)  of  section  1886  of  the  Social  Security  Act  (42 
U.S.C.  1395ww)  is  amended  by  striking  out  "(taking  into 
account,  for  discharges  occurring  after  September  30,  1986,  the 
amendments  made  by  section  9104(a)  of  the  Medicare  and 
Medicaid  Budget  Reconciliation  Amendments  of  1985)". 

(B)  Paragraph  (3)(A)  of  such  subsection  is  amended  by  adding 
at  the  end  the  following:  "If  the  formula  under  paragraph  (5)(B) 
for  determining  payments  for  the  indirect  costs  of  medical 
education  is  changed  for  any  fiscal  year,  the  Secretary  shall 
readjust  the  standardized  amounts  previously  determined  for 
each  hospital  to  take  into  account  the  changes  in  that 
formula.". 

(C)  Clause  (ii)  of  paragraph  (3XC)  of  such  subsection  is 
amended  to  read  as  follows: 
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"(ii)  Reducing  for  savings  from  amendment  to  indirect 

TEACHING  ADJUSTMENT  FOR  DISCHARGES  AFTER  SEPTEMBER  30, 

1986.— The  Secretary  shall  further  reduce  each  of  the  average 
standardized  amounts  by  a  proportion  equal  to  the  proportion 
(estimated  by  the  Secretary)  of  the  amount  of  payments  under 
this  subsection  b£ised  on  DRG  prospective  payment  amounts 
which  is  the  difference  between — 

"(I)  the  sum  of  the  additional  payment  amounts  under 
paragraph  (5)(B)  (relating  to  indirect  costs  of  medical  edu- 
cation) if  the  indirect  teaching  adjustment  factor  were 
equal  to  1.159r  (as  'r'  is  defined  in  paragraph  (5)(B)(ii)),  and 
"(II)  that  sum  using  the  factor  specified  in  paragraph 
(5)(B)(ii)(II).". 

(D)(i)  Except  as  provided  in  clause  (ii),  the  amendments  made 
by  this  paragraph  apply  to  discharges  occurring  on  or  after 
October  1, 1986. 

(ii)  The  amendments  made  by  this  paragraph  shall  not  be  first 
applied  to  discharges  occurring  as  of  a  date  unless,  for  dis- 
charges occurring  on  that  date,  the  amendments  made  by  sec- 
tion 9105(a)  of  the  Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985  (incorporating  the  amendments  made  by  paragraph 
(2)  of  this  subsection)  are  also  being  applied. 

(2)  Disproportionate  share.— (A)  Paragraph  (2XC)  of  subsec- 
tion (d)  of  section  1886  of  the  Social  Security  Act  (42  U.S.C. 
1395virw),  as  amended  by  section  9105(b)  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985  (in  this  section 
referred  to  as  "COBRA")  is  amended— 

(i)  by  adding  "and"  at  the  end  of  clause  (ii), 

(ii)  by  striking  out  ",  and"  at  the  end  of  clause  (iii)  and 
inserting  in  lieu  thereof  a  period,  and 

(iii)  by  striking  out  clause  (iv). 

(B)  Paragraph  (3)(C)  of  such  subsection  is  amended  by  adding 
at  the  end  the  following: 

"(iii)  Reducing  for  disproportionate  share  payments.— The 
Secretary  shall  further  reduce  each  of  the  average  standardized 
amounts  by  reducing  the  standardized  amount  for  each  hospital 
(as  previously  determined  without  regard  to  this  clause)  by  a 
proportion  equal  to  the  proportion  (established  by  the  Sec- 
retary) of  the  amount  of  payments  under  this  subsection  based 
on  DRG  prospective  payment  amounts  which  are  additional 
pajonents  described  in  paragraph  (5)(F)  (relating  to  dispropor- 
tionate share  payments)  for  subsection  (d)  hospitals.". 

(C)  Paragraph  (5)(F)(vi)(I)  of  such  subsection  is  amended— 

(i)  by  striking  out  "supplementary"  and  inserting  in  lieu 
thereof  "supplemental",  and 

(ii)  by  striking  out  "fiscal  year"  and  inserting  in  lieu 
thereof  "period". 

(D)  The  amendments  made  by  subparagraph  (C)  apply  to 
discharges  occurring  on  or  after  May  1,  1986,  and  the  amend- 
ments made  by  subparagraphs  (A)  and  (B)  apply  to  discharges 
occurring  on  or  after  October  1, 1986. 

(3)  Augnment  correction. — Subparagraph  (B)  of  section 
1886(gX2)  of  the  Social  Security  Act  (as  added  by  section 
9107(aXl)(C)  of  the  Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985)  is  amended  by  moving  its  alignment  (and  the 
alignment  of  each  of  its  clauses)  two  additional  ems  to  the  left. 


PUBLIC  LAW  99-514— OCT.  22,  1986  100  STAT.  2933 

(4)  Emergency  care  requirement.— Section  1867(e)(3)  of  the 
Social  Security  Act  (42  U.S.C.  1395dd(e)(3)),  as  inserted  by  sec- 
tion 9121(b)  of  COBRA,  is  amended  by  striking  out  "and  haSy 
under  the  agreement,  obligated  itself  to  comply  with  the 
requirements  of  this  section". 

(5)  Redesignating  overlapping  provisions. — Paragraph  (1) 
of  section  1866(a)  of  the  Social  Security  Act  (42  U.S.C.  1395cc(a)) 
is  amended — 

(A)  by  striking  out  "and"  inserted  at  the  end  of  subpara- 
graph (I)  by  section  9122(a)(2)  of  COBRA, 

(B)  by  striking  out  the  period  at  the  end  of  subparagraph 
(J)  and  inserting  in  lieu  thereof    and",  and 

(C)  by  redesignating  the  subparagraph  (I)  inserted  by 
section  9403(b)  of  COBRA  as  subparagraph  (K)  and  transfer- 
ring and  inserting  such  subparagraph  after  subparagraph 
(J). 

(6)  CHAMPUS.— Section  9122(b)  of  COBRA  is  amended  by 
striking  out  "to  agreements  entered  into  or  renewed  on  or  after 
the  date  of  the  enactment  of  this  Act,  but  shall  apply  only". 

(7)  Skilled  nursing  facility  payments. — (A)  Section 
1888(d)(1)  of  the  Social  Security  Act  (42  U.S.C.  1395yy(d)(l)),  as 
added  by  section  9126(a)  of  COBRA,  is  amended  by  striking  out 
"fiscal  year"  each  place  it  appears  and  inserting  in  lieu  thereof 
"cost  reporting  period". 

(B)  Section  1888(d)(4)  of  the  Social  Security  Act  is  amended— 

(i)  in  the  first  sentence,  by  striking  out  "each  fiscal  year" 
and  inserting  in  lieu  thereof  "cost  reporting  periods  begin- 
ning in  a  fiscal  year",  and 

(ii)  in  the  second  sentence,  by  striking  out  "fiscal  year" 
and  all  that  follows  up  to  the  period  and  inserting  in  lieu 
thereof  "cost  reporting  period  no  later  than  30  days  before 
the  beginning  of  that  period". 

(C)  Section  9126(d)(1)  of  COBRA  is  amended  by  striking  out 
"fiscal  years"  and  inserting  in  lieu  thereof  "cost  reporting 
periods'  . 

(D)  The  amendments  made  by  subparagraphs  (A)  and  (B) 
apply  to  cost  reporting  periods  beginning  on  or  after  October  1, 
1986. 

(8)  Prop  AC— Section  9127(b)  of  COBRA  is  amended  by  insert- 
ing ",  except  that  the  Director  may  provide  initially  for  such 
terms  as  will  insure  that  (on  a  continuing  basis)  the  terms  of  no 
more  than  eight  members  will  expire  in  any  one  year"  after 
"years". 

(9)  Direct  medical  education. — Section  1886(h)  of  the  Social 
Security  Act  (42  U.S.C.  1395ww(h)),  added  by  9202(a)  of  COBRA, 
is  amended — 

(A)  in  paragraph  (2)(C),  by  striking  out  "paragraph  (B)" 
and  inserting  in  lieu  thereof  "subparagraph  (B)", 

(B)  in  the  matter  preceding  subclause  (I)  of  paragraph 
(4)(E)(ii),  by  inserting  "but  before  July  1,  1987,"  after 
"1986,", 

(C)  by  redesignating  subparagraph  (E)  of  paragraph  (4)  as 
subparagraph  (D),  and 

(D)  in  paragraph  (5)(B),  by  striking  out  "As  used  in  this 
paragraph,  the"  and  inserting  in  lieu  thereof  "The". 

(10)  Citation  correction.— Section  9202(j)  of  COBRA  is 
amended  by  inserting  "or  section  402  of  the  Social  Security 
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Amendments  of  1967"  after  "section  1886(c)  of  the  Social  Secu- 
rity Act". 

(11)  HMO/CMP  RATES.~(A)  The  matter  in  section 
1876(aXlXA)  of  the  Social  Security  Act  (42  U.S.C. 
1395mm(aXlXA))  preceding  clause  (i),  as  amended  by  section 
9211(d)  of  COBRA,  is  amended  by  striking  out  "publish"  and 
inserting  in  lieu  thereof  "announce  (in  a  manner  intended  to 
provide  notice  to  interested  parties)". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  apply  to 
determinations  of  per  capita  pajmient  rates  for  1987  and  subse- 
quent years. 

(12)  Indentation.— Section  1837(iXl)  of  the  Social  Security 
Act  (42  U.S.C.  1395p(iXl)),  as  amended  by  section  9219(aX2XA)  of 
COBRA,  is  amended  by  moving  the  alignment  of  subparagraph 
(A)  two  additional  ems  to  the  left  so  as  to  align  its  left  margin 
with  the  left  margins  of  subparagraphs  (B)  and  (C)  of  such 
section. 

(13)  Access  demonstration  project.— Section  9221(a)  of 
COBRA  is  amended  by  striking  out  "September  30,  1986"  and 
inserting  in  lieu  thereof  "July  31, 1987". 

(14)  Physician  payment.— (A)  Section  1842(bX4XC)  of  the 
Social  Security  Act  (42  U.S.C.  1395ua)X4XC)),  as  amended  by 
section  9301(bXlXC)  of  COBRA,  is  amended— 

(i)  by  striking  out  clause  (ii),  and 

(ii)  by  striking  out  "(i)"  in  clause  (i). 

(B)  Section  9301(cX5)  of  COBRA  is  amended  by  striking  out 
"1842(bX7)"  and  inserting  in  lieu  thereof  "1842(hX7)". 

(15)  Redundant  words. — Section  1842(h)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1395u(h)),  as  amended  by  section  9301(c)  of 
COBRA,  is  amended — 

(A)  in  paragraph  (5),  as  redesignated  by  section 
9301(cX3XD)  of  COBRA,  by  striking  out  "such"  each  place  it 
appears,  and 

(B)  in  paragraph  (6);  as  so  redesignated,  by  striking  out 
"the  the"  and  inserting  in  lieu  thereof  "the". 

(16)  Assistants  at  surgery. — (A)  Section  1842(k)  of  the  Social 
Security  Act  (42  U.S.C.  1395u(k)),  added  by  section  9307(c)  of 
COBRA,  is  amended  by  inserting  "presents  or  causes  to  be 
presented  a  claim  or"  after  "willfully"  each  place  it  appears. 

(B)  The  amendment  made  by  subparagraph  (A)  shall  apply  to 
claims  presented  after  the  date  of  the  enactment  of  this  Act. 

(C)  For  purposes  of  section  1862(aX15)  of  the  Social  Security 
Act  (42  U.S.C.  1395y(aX15)),  added  by  section  9307(aX3)  of 
COBRA,  and  for  surgical  procedures  performed  during  the 
period  beginning  on  April  1,  1986,  and  ending  on  December  15, 
1986,  a  carrier  is  deemed  to  have  approved  the  use  of  an 
assistant  in  a  surgical  procedure,  before  the  surgery  is  per- 
formed, based  on  the  existence  of  a  complicating  medical  condi- 
tion if  the  carrier  determines  eifter  the  surgery  is  performed 
that  the  use  of  the  assistant  in  the  procedure  was  appropriate 
based  on  the  existence  of  a  complicating  medical  condition 
before  or  during  the  surgery. 

(17)  Citation.— Section  1164(bX4XB)  of  the  Social  Security  Act 
(42  U.S.C.  1320c-13(bX4XB)),  as  added  by  section  9401(b)  of 
COBRA,  is  amended  by  striking  out  "paragraphs"  and  inserting 
in  lieu  thereof  "subparagraphs". 
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(18)  Medicare  tax  on  state  and  local  employees.— (A)  Sec- 
tion 3121(u)(2)(B)(ii)  of  the  Internal  Revenue  Code  of  1954,  as 
added  by  section  13205(a)(1)  of  COBRA,  is  amended— 

(i)  by  striking  out  "or"  at  the  end  of  subclause  (III), 

(ii)  by  striking  out  the  period  at  the  end  of  subclause  (IV) 
and  inserting  in  lieu  thereof    or",  and 

(iii)  by  adding  at  the  end  the  following: 

"(V)  by  an  election  official  or  election  worker  if 
the  remuneration  paid  in  a  calendar  year  for  such 
service  is  less  than  $100." 

(B)  Section  210(p)(2)  of  the  Social  Security  Act  (42  U.S.C. 
410(p)(2)),  as  added  by  section  13205(b)(1)  of  COBRA,  is 
amended — 

(i)  by  striking  out  ''or"  at  the  end  of  subparagraph  (C), 

(ii)  by  striking  out  the  period  at  the  end  of  subparagraph 
(D)  and  inserting  in  lieu  thereof    or",  and 

(iii)  by  adding  at  the  end  the  following: 

'*(E)  by  an  election  official  or  election  worker  if  the  remunera- 
tion paid  in  a  calendar  year  for  such  service  is  less  than  $100." 

(C)  The  amendments  made  by  this  paragraph  shall  apply  to 
services  performed  after  March  31, 1986. 

(19)  Punctuation.— Section  210(p)(4)(B)  of  the  Social  Security 
Act  (42  U.S.C.  410(p)(4)(B)),  as  amended  by  section  13205(b)(1)  of 
COBRA,  is  amended  by  striking  out  any  quotation  marks  that 
appear  before  "(A)". 

(c)  Amendments  Relating  to  the  Medicaid  Program. — 

(1)  Extra  v^tord.— Section  1902(a)(13)(D)  of  the  Social  Security 
Act  (42  U.S.C.  1396a(a)(13)(D)),  as  inserted  by  section 
9505(c)(1)(C)  of  COBRA  and  as  amended  and  redesignated  by 
paragraphs  (2)  and  (3)  of  section  9509(a)  of  COBRA,  is  amended 
by  adding  "and"  at  the  end. 

(2)  Capitalization.— Section  1903(m)(2)(F)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1396b(m)(2)(F)),  as  amended  by  section 
9517(a)(2)(A)  of  COBRA,  is  amended  by  striking  out  "in  the 
case"  and  inserting  in  lieu  thereof  "In  the  case". 

(3)  Case-management  services —(A)  Section  1905(a)  of  the 
Social  Security  Act  (42  U.S.C.  1395d(a))  is  amended— 

(i)  by  striking  out  "and"  at  the  end  of  paragraph  (18), 

(ii)  by  redesignating  paragraph  (19)  as  paragraph  (20),  and 

(iii)  by  inserting  after  paragraph  (18)  the  following  new 
paragraph: 

"(19)  case-management  services  (as  defined  in  section 
1915(g)(2));  and". 

(B)  Section  1902(j)  of  the  Social  Security  Act  (42  U.S.C. 
1396a(j)),  as  amended  by  section  9505(d)(1)  of  COBRA,  is 
amended  by  striking  out  "(19)"  and  inserting  in  lieu  thereof 
"(20)". 

(C)  Section  1902(a)(10)(C)(iv)  of  the  Social  Security  Act  (42 
U.S.C.  1396a(a)(10)(C)(iv)),  as  amended  by  section  9505(d)(2)  of 
COBRA,  is  amended  by  striking  out  "through  (18)"  and  insert- 
ing in  lieu  thereof  "through  (19)  . 

(4)  Health  insuring  organizations.— Section  9517(c)(2)  of 
COBRA  is  amended — 

(A)  in  subparagraph  (A),  by  adding  at  the  end  the  follow- 
ing: "For  purposes  of  this  paragraph,  a  health  insuring 
organization  is  not  considered  to  be  operational  until  the 
date  on  which  it  first  enrolls  patients."; 
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(B)  in  subparagraph  (B),  by  striking  out  "(iv)"  and  insert- 
ing in  lieu  thereof  "(vi)";  and 

(C)  by  adding  at  the  end  the  following  new  subparagraph: 
"(C)  In  the  case  of  the  Hartford  Health  Network,  Inc.,  clauses  (ii) 

and  (vi)  of  section  1903(mX2XA)  of  the  Social  Security  Act  shall  not 
apply  during  the  period  for  which  a  waiver  by  the  Secretary  of 
Health  and  Human  Services,  under  section  1915(b)  of  such  Act,  of 
certain  requirements  of  section  1902  of  such  Act  is  in  effect  (pursu- 
ant to  a  request  for  a  waiver  under  section  1915(b)  of  such  Act 
submitted  before  January  1, 1986)." 

(5)  References  to  other  provisions.— Section  1920(a)  of  the 
Social  Security  Act  (42  U.S.C.  1396s(a)),  as  added  by  section  9526 
of  COBRA,  is  amended — 

(A)  in  paragraph  (1) — 

(i)  by  redesignating  subparagraphs  (B)  and  (C)  as 
subparagraphs  (C)  and  (D),  respectively,  and 

(ii)  by  inserting  after  "—(A)"  the  following:  "Section 
402(aX32)  of  this  Act  (relating  to  individuals  who  are 
deemed  recipients  of  aid  but  for  whom  a  payment  is  not 
made). 

(B)  in  par2^aph  (2>— 

(i)  by  inserting  "(A)"  after  the  dash,  and 

(ii)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(B)  Section  1634(b)  of  this  Act  (relating  to  preservation  of 
benefit  status  for  disabled  widows  and  widowers  who  lost  SSI 
benefits  because  of  1983  changes  in  actuarial  reduction  for- 
mula)/'; and 

(C)  in  paragraph  (3),  bv  striking  out  "Section  4730t))"  and 
inserting  in  lieu  thereof  Sections  472(h)  and  473(b)". 

(6)  Reference  correction.— Section  9528(a)  of  COBRA  is 
amended  by  striking  out  "1101(aX8)(P)"  and  inserting  in  lieu 
thereof  "1101(aX8XB)". 

(7)  Indentation.— Section  1902(aX10XAXii)),  of  the  Social 
Security  Act  (42  U.S.C.  1396a(aX10XAXii)),  as  amended  by  sec- 
tions 9505(bX2)  and  95290^X1)  of  COBRA,  is  amended— 

(A)  by  indenting  subclause  (VTI)  two  additional  ems  so  as 
to  align  its  left  margin  with  the  left  margins  of  subclauses 
(I)  through  (VI)  of  such  section,  and 

(B)  by  indenting  subclause  (VIII)  (and  each  of  its  subdivi- 
sions) four  additional  ems  so  as  to  align  its  left  margin  with 
the  left  margins  of  subclauses  (I)  through  (VI)  of  such 
section. 

(d)  Amendments  Relating  to  Continuation  of  Employer-Based 
Health  Insurance  Coverage.— 

(1)  Effect  of  modifications  to  plan  coverage  provisions. — 

(A)  IRC  AMENDMENT. — Subparagraph  (A)  of  section 
162(kX2)  (relating  to  type  of  benefit  coverage)  is  amended  by 
adding  at  the  end  the  following:  "If  coverage  under  the  plan 
is  modified  for  any  group  of  similarly  situated  beneficiaries, 
the  coverage  shall  also  be  modified  in  the  same  manner  for 
all  individuals  who  are  qualified  beneficiaries  under  the 
plan  pursuant  to  this  subsection  in  connection  with  such 
group.". 

(B)  ERISA  AMENDMENT.— Paragraph  (1)  of  section  602  of 
the  Employee  Retirement  Income  Security  Act  of  1974  (29 
U.S.C.  1162(1);  100  Stat.  228)  is  amended  by  adding  at  the 
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"(B)  Spouse  may  waive  provisions  of  paragraph  (2). — In 
the  case  of  any  participant  described  in  paragraph  (2),  the 
surviving  spouse  of  such  participant  may  waive  the  provi- 
sions of  paragraph  (2).  Such  waiver  shall  be  made  on  or 
before  the  close  of  the  second  plan  year  to  which  the 
amendments  made  by  section  103  of  this  Act  apply.  Such  a 
waiver  shall  not  be  treated  as  a  transfer  of  property  for 
purposes  of  chapter  12  of  the  Internal  Revenue  Code  of  1954 
and  shall  not  be  treated  as  an  assignment  or  alienation  for 
purposes  of  section  401(aX13)  of  the  Internal  Revenue  Code 
of  1954  or  section  206(d)  of  the  Employee  Retirement 
Income  Security  Act  of  1974." 
(B)  Section  2503  is  amended  by  adding  at  the  end  thereof  the 
following  new  subsection: 
"(0  Waiver  of  Certain  Pension  Rights.— If  any  individual 
waives,  before  the  death  of  a  participant,  any  survivor  benefit,  or 
right  to  such  benefit,  under  section  401(aXll)  or  417,  such  waiver 
shall  not  be  treated  as  a  transfer  of  property  by  gift  for  purposes  of 
this  chapter." 

(2)  Subparagraph  (A)  of  section  303(eX2)  of  the  Retirement 
EJquity  Act  of  1984  (relating  to  treatment  of  certain  participants 
who  perform  services  on  or  after  January  1, 1976)  is  amended  by 
striking  out  "in  the  first  plan  year"  and  inserting  in  lieu  thereof 
"in  any  plan  year". 

(3)  Paragraph  (2)  of  section  303(c)  of  the  Retirement  Equity 
Act  is  amended  by  adding  at  the  end  thereof  the  following  new 
sentence:  "In  the  case  of  a  profit-sharing  or  stock  bonus  plan  to 
which  this  paragraph  applies,  the  plan  shall  be  treated  as 
meeting  the  requirements  of  the  amendments  made  by  sections 
103  and  203  with  respect  to  any  participant  if  the  plan  made  a 
distribution  in  a  form  other  than  a  life  annuity  to  the  surviving 
spouse  of  the  participant  of  such  participant's  nonforfeitable 
benefit." 

(i)  Technical  Amendment  to  Section  408(d)  of  ERISA.— 

(1)  Subsection  (d)  of  section  408  of  the  Employee  Retirement 
Income  Security  Act  of  1974  is  amended  by  striking  out  "(a),". 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to 
transactions  after  the  date  of  the  enactment  of  this  Act. 

(j)  Effective  Date. — Except  as  otherwise  provided  in  this  section, 
any  amendment  made  by  this  section  shall  take  effect  as  if  included 
in  the  provision  of  the  Retirement  Equity  Act  of  1984  to  which  such 
amendment  relates. 

CHAPTER    3— AMENDMENT    RELATED    TO    THE  CHILD 
SUPPORT  ENFORCEMENT  AMENDMENTS  OF  1984 

SEC.  1899.  AMENDMENT  RELATED  TO  THE  CHILD  SUPPORT  ENFORCE- 
MENT AMENDMENTS  OF  1984. 

(a)  In  General.— Section  4570bX3)  of  the  Social  Security  Act  is 
amended  by  inserting  "or  administrative"  after  "court". 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
become  effective  on  the  date  of  the  enactment  of  this  Act 
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I  (70)  The  item  relating  to  tax  credit  employee  stock  ownership 
plans  in  the  table  of  sections  for  subpart  A  of  part  I  of  subchapter  D 
of  chapter  1  is  amended  to  read  as  follows: 

1      "Sec.  409.  Qualifications  for  tax  credit  employee  stock  ownership  plans." 

(71)  The  table  of  sections  for  subpart  C  of  part  II  of  subchapter  E 
of  chapter  1  is  amended  in  the  item  relating  to  section  467  by 
I    inserting  "the"  before  "use". 

i  (72)  The  table  of  subparts  for  part  V  of  subchapter  P  of  chapter  1 
j  is  amended  by  inserting  "on  bonds"  after  "discount"  in  the  item 
I    relating  to  subpart  B. 

'  (73)  The  table  of  sections  for  subchapter  B  of  chapter  3  is  amended 
'     by  striking  out  the  item  relating  to  section  1461  and  inserting  in  lieu 

thereof  the  following: 

"Sec.  1461.  Liability  for  withheld  tax." 

(74)  The  table  of  sections  for  subchapter  G  of  chapter  32  is 
amended  by  striking  out  "references"  in  the  item  relating  to  section 
4227  and  inserting  in  lieu  thereof  "reference". 

(75)  The  table  of  sections  for  chapter  43  is  amended  by— 

(A)  inserting  "section"  before  "403(b)"  in  the  item  relating  to 
section  4973,  and 

(B)  striking  out  "and  allocations"  in  the  item  relating  to 
section  4978. 

Approved  October  22,  1986. 
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TAX  REFORM  ACT  OF  1985 


December  7,  1985. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


Mr.  RosTENKOWSKi,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  3838] 
together  with 

DISSENTING  AND  ADDITIONAL  DISSENTING  VIEWS 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
bill  (H.R.  3838)  to  reform  the  internal  revenue  laws  of  the  United 
States,  having  considered  the  same,  report  favorably  thereon  with- 
out amendment  and  recommend  that  the  bill  do  pass. 
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L  LEGISLATIVE  BACKGROUND 


This  bill,  H.R.  3838,  was  introduced  and  ordered  favorably  re- 
ported on  December  3,  1985,  after  almost  a  year-long  comprehen- 
sive review  in  the  99th  Congress  by  the  committee  and  subcommit- 
tees in  public  hearings  and  markup  consideration.  This  has  been 
the  most  extensive  review  of  internal  revenue  laws  since  enact- 
ment of  the  1954  Code.  In  light  of  this  fact,  this  tax  reform  bill  re- 
designates the  Internal  Revenue  Code  of  1954  as  the  Internal  Reve- 
nue Code  of  1985. 

Committee  Hearings 

The  full  committee  held  30  days  of  public  hearings  on  compre- 
hensive tax  reform  proposals.  The  committee  began  public  hearings 
on  comprehensive  tax  reform  proposals  on  February  27,  1985.  Com- 
mittee hearings  on  tax  reform  issues  continued  on  March  26;  May 
30;  June  4,  5,  7,  11-14,  17,  18,  20,  24-27;  and  July  8-12,  17,  19,  22, 
25,  26,  29-31.  A  committee  hearing  also  was  held  on  May  16,  on 
proposed  technical  corrections  to  the  Deficit  Reduction  Act  of  1984 
(H.R.  1800)  and  to  the  Retirement  Equity  Act  of  1984  (H.R.  2100). 

Included  in  the  committee's  tax  reform  hearing  consideration 
this  year  was  the  President's  tax  reform  proposal  made  in  May 
1985  C'The  President's  Tax  Reform  Proposals  to  the  Congress  for 
Fairness,  Growth,  and  Simplicity"). 

Subcommittee  Hearings 

Several  Subcommittee  hearings  were  held  during  1985  that 
relate  to  subject  matters  included  in  H.R.  3838. 

Subcommittee  on  Select  Revenue  Measures. — The  Select  Revenue 
Measures  Subcommittee  held  hearings  on  the  following  areas: 
March  19 — Targeted  jobs  tax  credit 

April  1,  2,  16 — Acquisitions  and  mergers  (with  Oversight  Sub- 
committee) 
April  25 — ^Attorney's  fees 

May  22 — Carryover  of  net  operating  losses  (NOLs) 
June  6 — Tax  burdens  of  low-income  wage  earners 
Subcommittee  on  Oversight. — The  Oversight  Subcommittee  held 
hearings  on  the  following  areas: 

June  21 — IRS  taxpayer  refund  delays 

July  18,  September  5,  6 — Retirement  income  security  (with 

Social  Security  Subcommittee) 
August  1 — Tax-exempt  multifamily  housing  bonds 
September  19 — Tax  refund  offsets  to  collect  non-tax  Federal 

debts 

September  20 — High-income  taxpayers  and  partnership  tax 
issues 
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Committee  Markup 

The  committee  conducted  26  days  of  markup  on  the  tax  reform 
bill:  beginning  on  September  18;  continuing  on  September  26,  30, 
October  1-4,  7-9,  11,  15,  23,  25-27,  November  6,  15-17,  19-23;  and 
concluding  on  December  3  when  the  tax  reform  bill,  H.R.  3838,  was 
introduced  and  ordered  favorably  reported.  There  was  also  a  com- 
mittee markup  on  technical  corrections  to  1984  tax  legislation  on 
September  27,  which  is  included  as  a  separate  title  XV  to  this  bill. 


II.  SUMMARY  OF  THE  BILL 
Title  I.  Individual  Income  Tax  Provisions 
A,  Basic  Rate  Structure 

1.  Rate  reductions 

The  bill  provides  a  new  4-bracket  tax  rate  schedule  based  on  tax- 
able income,  which  will  become  effective  on  July  1,  1986.  The  Sec- 
retary of  the  Treasury  is  instructed  to  prepare  blended  tax  sched- 
ules for  1986  tax  returns  which  will  incorporate  half  of  the  present 
law  structure  (as  indexed  for  inflation)  and  half  of  the  new  tax  rate 
structure.  The  new  tax  rate  structure,  which  will  be  fully  effective 
on  January  1,  1987,  is  shown  below. 


Tax 
rates 

(%) 

Taxable 

income 

Married  couples 
&  surviving 
spouses 

Heads  of 
households 

Unmarried 
individuals 

Married 
individuals 
filing  separately 

15 

25 
35 
38 

.  Not  over 
$22,500 
22,500-43,000 
43,000-100,000 

,  Over  100,000 

Not  over 
$16,000 
16,000-34,000 
34,000-75,000 
Over  75,000 

Not  over 
$12,500 
12,500-30,000 
30,000-60.000 
Over  60,000 

Not  over 
$11,250 
11,250-21,500 
21,500-50,000 
Over  50,000 

The  taxable  income  amounts  in  the  rate  schedules  is  indexed  for 
inflation  beginning  in  1987. 

2.  Increase  in  standard  deduction 

The  standard  deduction  replaces  the  zero  bracket  amount.  Effec- 
tive in  1987,  the  standard  deduction  amounts  are  $4,800  for  joint 
returns  of  married  couples  and  for  surviving  spouses,  $4,200  for 
heads  of  households,  $2,950  for  unmarried  individuals,  and  $2,400 
for  married  individuals  filing  separate  returns.  These  amounts  are 
indexed  for  inflation  beginning  in  1988. 

An  additional  standard  deduction  amount  of  $600  is  allowed  for 
an  elderly  or  blind  individual.  For  these  taxpayers  only,  the  new 
standard  deduction  amount  and  the  additional  $600  standard  de- 
duction amount  are  effective  on  January  1,  1986. 

For  all  individual  taxpayers  other  than  elderly  or  blind  individ- 
uals, the  standard  deduction  amounts  for  1986  are  $3,670  for  joint 
returns,  $2,480  for  heads  of  households  and  single  persons,  and 
$1,835  for  married  individuals  filing  separately. 

Individuals  who  itemize  deductions  will  reduce  their  total  item- 
ized deductions  by  $500  times  the  number  of  personal  exemptions 
claimed. 
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S.  Increase  in  personal  exemption 

The  personal  exemption  is  raised  to  $2,000  for  each  individual, 
individuaFs  spouse,  and  dependent,  effective  January  1,  1986.  (The 
additional  exemption  under  present  law  for  a  blind  or  elderly  indi- 
vidual is  repealed.)  The  personal  exemption  amount  is  indexed  for 
inflation  beginning  in  1987. 

i.  Two-earner  deduction 

The  deduction  for  two-earner  married  couples  is  repealed  after 
December  31,  1985.  Adjustments  made  in  the  standard  deduction 
for  married  couples  filing  joint  returns  and  in  the  relationship  of 
the  rate  schedules  for  unmarried  individuals  and  married  couples 
filing  joints  returns  compensate  for  the  repeal  of  this  provision. 

B,  Individual  Tax  Credits 

1.  Earned  income  credit 

Currently,  an  eligible  individual  is  allowed  a  refundable  income 
tax  credit  equal  to  11  percent  of  the  first  $5,000  of  earned  income, 
for  a  maximum  credit  of  $550.  The  maximum  allowable  credit  is 
phased  down,  however,  as  adjusted  gross  income  (or,  if  greater, 
earned  income)  rises  above  $6,500.  Also,  the  credit  is  not  allowed 
for  taxpayers  with  adjusted  gross  income  (AGI)  or,  if  greater, 
earned  income  over  $10,000.  Currently,  the  credit  is  not  adjusted 
for  inflation. 

The  bill  increases  the  maximum  allowable  credit  to  14  percent  of 
the  first  $5,000  of  earned  income  (for  a  maximum  credit  of  $700), 
for  taxable  years  beginning  on  or  after  January  1,  1986.  The  phase- 
out  levels  for  1986  are  adjusted  so  that  the  credit  phases  out  be- 
tween $6,500  and  $13,500  of  AGI.  For  taxable  years  beginning  on  or 
after  January  1,  1987,  the  phaseout  of  the  credit  begins  at  $9,000  of 
AGI;  it  is  totally  phased  out  at  $16,000  of  AGI.  Also,  the  maximum 
amount  of  the  credit  and  the  phaseout  income  levels  are  adjusted 
for  inflation, 

2.  Repeal  of  political  contributions  credit 

The  tax  credit  allowed  to  individuals  under  present  law  for  one- 
half  the  amount  of  contributions  to  political  candidates  and  certain 
political  campaign  organizations,  up  to  a  maximum  of  $50  ($100  on 
a  joint  return),  is  repealed.  The  repeal  is  effective  for  taxable  years 
beginning  after  December  31,  1985. 

C.  Provisions  Related  to  Exclusions 

1.  Limit  on  exclusion  for  child  care  assistance 

The  bill  limits  the  exclusion  for  employer-provided  child  care  as- 
sistance to  $5,000  a  year  ($2,500  in  the  case  of  a  married  individual 
filing  separately),  effective  for  taxable  years  beginning  after  De- 
cember 31,  1985. 

2.  Unemployment  compensation  benefits 

Under  present  law,  a  portion  of  unemployment  compensation 
benefits  is  includible  in  gross  income  if  the  sum  of  the  recipient's 
benefits  and  adjusted  gross  income  exceeds  specified  amounts.  The 
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bill  provides  that  all  unemployment  compensation  benefits  are  un- 
cludible  in  gross  income,  for  taxable  years  beginning  after  Decem- 
ber 31,  1985. 

3.  Scholarships  and  fellowships 

The  bill  limits  the  exclusion  for  degree  candidates  to  the  amount 
of  a  scholarship  or  fellowship  grant  required  to  be  used  for  tuition 
and  fees,  books,  supplies,  and  equipment  required  for  courses.  The 
bill  repeals  the  exclusion  for  grants  received  by  nondegree  candi- 
dates, but  does  not  affect  whether  their  unreimbursed  educational 
expenses  may  be  deductible  as  trade  or  business  expenses.  The  bill 
also  provides  that  the  exclusion  does  not  apply  to  any  portion  of 
amounts  received  as  a  scholarship  or  a  tuition  reduction  which  rep- 
resents payment  for  teaching,  research,  or  other  services  required 
as  a  condition  of  receiving  the  grant.  The  bill  repeals  the  present- 
law  exclusion  for  certain  Federal  grants  where  the  recipient  is  re- 
quired to  perform  future  services  as  a  Federal  employee.  The  provi- 
sion is  effective  for  scholarships  and  fellowships  granted  after  Sep- 
tember 25,  1985. 

4-  Exclusion  for  prizes  and  awards 

The  exclusion  for  certain  prizes  and  awards  is  repealed,  except 
where  the  winner  assigns  the  award  to  charity  (see  also  the  de- 
scription above  of  the  scholarship  exclusion).  Awards  by  employers 
to  employees  are  includible  in  income  unless  qualifying  for  the 
present-law  exclusion  for  de  minimis  items  (such  as  certain  tradi- 
tional retirement  gifts).  The  provision  applies  to  taxable  years  be- 
ginning after  December  31,  1985. 

D,  Individual  Deductions 

1.  Employee  expenses  and  miscellaneous  itemized  deductions 

A  one-percent  floor  is  placed  under  itemized  deductions  for  mis- 
cellaneous employee,  investment,  and  certain  other  expenses,  and 
nonreimbursed  employee  travel  and  other  expenses  that  presently 
are  deductible  "above-the-line'*  are  included  in  the  miscellaneous 
itemized  deduction.  The  provision  is  effective  for  taxable  years  be- 
ginning after  December  31,  1985. 

2.  Charitable  contribution  deduction  for  nonitemizers 

The  bill  makes  permanent  the  deduction  for  charitable  contribu- 
tions made  by  individuals  who  do  not  itemize  deductions.  The  bill 
modifies  the  deduction  by  providing  that  for  taxable  years  begin- 
ning after  1985,  the  deduction  is  subject  to  a  $100  floor. 

S.  Adoption  expenses 

Currently,  an  individual  is  allowed  an  itemized  deduction  for  up 
to  $1,500  of  expenses  incurred  in  the  adoption  of  certain  handi- 
capped ("special  needs")  children.  The  bill  repeals  this  deduction 
for  taxable  years  after  December  31,  1986,  and  modifies  the  Adop- 
tion Assistance  Program  of  Title  IV-E  of  the  Social  Security  Act  to 
provide  assistance  through  that  program  for  such  adoption  ex- 
penses (see  also  Title  XIV,  item  7.) 


TECHNICAL  CORRECTIONS  IN  OTHER  PROGRAMS  AFFECTED  BY  THE 
DEFICIT  REDUCTION  ACT  OF  1984 

A.  Technical  Corrections  to  Social  Security  Act  Programs 

1.  Special  Social  Security  Treatment  for  Church  Employees  (sec. 
1585  of  the  bill,  sec.  2603  of  the  Act,  sees.  1402  and  3121  of  the 
Code  and  sec.  211  of  the  Social  Security  Act) 

a.  Application  to  members  of  certain  religious  faiths 

Present  Law 

The  Act  allows  a  church  or  qualifying  church-controlled  organi- 
zation to  make  a  one-time  election  to  exclude  from  the  definition  of 
employment,  for  purposes  of  FICA  taxes,  services  performed  in  the 
employ  of  the  church  or  organization.  If  an  election  is  made  to  ex- 
clude services  for  FICA  purposes,  the  employee  is  treated  similarly 
to  a  self-employed  person  with  respect  to  those  services.  Thus,  the 
employee  is  liable  for  self-employment  ('*SECA")  taxes  on  remu- 
neration for  such  services.  The  amount  of  remuneration  on  which 
an  employee  of  an  electing  organization  is  liable  for  SECA  tax  is 
generally  the  same  as  the  amount  which  would  have  been  subject 
to  FICA  tax  in  the  absence  of  an  election. 

Under  section  1402(g)  of  the  Code,  an  exemption  from  SECA 
taxes  is  provided  for  self-employed  members  of  a  religious  sect  (e.g., 
the  Amish)  who  are  adherents  of  established  tenets  or  teachings  of 
that  sect,  by  reason  of  which  such  individuals  are  conscientiously 
opposed  to  public  or  private  death,  retirement,  or  medical  insur- 
ance (including  social  security).  This  exemption  is  not  available  to 
employees.  This  exemption  is  granted  only  upon  application  by  the 
individual,  which  must  include  evidence  of  the  sect's  tenets  or 
teachings  and  of  the  individual's  adherence  to  them.  To  obtain  an 
exemption,  the  individual  must  waive  all  social  security  benefits. 

Explanation  of  Provision 

The  bill  makes  clear  that  the  exception  from  SECA  tgixes  for 
members  of  certain  religious  faiths  (sec.  1402(g))  is  not  available  for 
services  with  respect  to  which  SECA  tax  is  due  as  a  result  of  an 
election  under  the  Act.  Thus,  if  a  member  of  a  religious  faith  cov- 
ered by  the  sec.  1402(g)  exception  is  an  employee  of  a  church  or 
church-controlled  organization,  and  that  church  or  organization 
elects  to  treat  the  employee  as  self-employed  for  FICA  tax  pur- 
poses, the  employee  cannot  also  claim  a  section  1402(g)  exception 
from  SECA  taxes  with  respect  to  those  services.  This  provision  pre- 
vents the  combination  of  an  election  under  the  Act,  and  a  section 
1402(g)  exception,  from  resulting  in  an  avoidance  of  any  employ- 
ment taxes  on  the  services  performed  for  the  electing  organization. 
This  is  consistent  with  the  general  principle  that  the  tax  for  serv- 
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ices  covered  by  an  election  should  be  determined  (to  the  extent  pos- 
sible) as  it  would  be  under  FICA,  for  which  the  section  1402(g)  ex- 
ception would  be  unavailable.  The  provision  does  not  affect  the  in- 
dividual's ability  to  claim  a  section  1402(g)  exception  with  respect 
to  other  services  not  covered  by  an  election  under  the  Act. 

b.  Computation  of  income  subject  to  SECA  tax 

Present  Law 

Under  the  Act,  the  remuneration  on  which  the  employee  of  an 
electing  church  or  organization  is  liable  for  SECA  tax  generally  is 
the  same  as  the  amount  which  would  have  been  subject  to  FICA 
tax  if  that  individual  had  continued  to  be  treated  as  an  employee. 
Thus,  trade  or  business  expenses  are  not  subtracted  in  computing 
self-employment  income  (reimbursed  business  expenses  are  not  in- 
cluded in  self-employment  income,  however),  and  the  $400  thresh- 
old generally  applicable  to  self-employment  income  does  not  apply. 
Similarly,  a  $100  threshold  (per  employer)  for  a  taxable  year  ap- 
plies in  determining  whether  remuneration  for  services  covered  by 
an  election  is  subject  to  SECA  tax.  However,  after  1989  these  em- 
ployees will  be  eligible  for  a  deduction,  in  computing  SECA  taxes, 
for  the  product  of  net  earnings  from  self-employment  and  one-half 
of  the  SECA  rate. 

Explanation  of  Provision 

The  bill  provides  several  changes  to  insure  that  church  employee 
income  will  be  determined,  as  far  as  possible,  using  FICA  princi- 
ples, and  that  the  taxation  of  other  self-employment  income  will 
not  be  affected  by  an  election.  Specifically,  the  bill  specifies  that 
the  SECA  tax  base  for  services  covered  by  an  election  is  to  be  com- 
puted in  a  separate  "basket"  from  the  tax  base  for  other  self-em- 
ployment  income.  Thus,  church  employee  income  is  not  reduced  by 
any  deduction,  while  other  income  and  deductions  are  not  affected 
by  items  attributable  to  church  employee  income.  (This  rule  does 
not  apply  to  the  deduction  for  the  product  of  all  net  self-employ- 
ment earnings  and  one-half  the  SECA  tax  rate,  beginning  after 
1989).  Additionally,  the  $100  threshold  for  taxing  church  employee 
income,  and  the  $400  threshold  applicable  to  other  self-employment 
income,  are  separately  applied  under  the  bill  (i.e.,  church  employee 
income  does  not  count  toward  the  general  $400  threshold). 

This  provision  is  effective  only  for  remuneration  paid  or  derived 
in  taxable  years  beginning  on  or  after  January  1,  1985. 

c.  Voluntary  revocation  of  election 

Present  Law 

Under  the  Act,  a  church  or  organization  must  make  an  election 
to  treat  services  performed  for  the  church  or  organization  as  sub- 
ject to  SECA  (rather  than  FICA)  taxes  before  its  first  quarterly  em- 
ployment tax  return  is  due,  or  if  later,  90  days  after  July  18,  1984. 


^2  The  "optional"  method  of  computing  self-employment  income  would  apply  only  to  non- 
church  employee  income. 
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Once  made,  that  election  may  not  be  revoked  by  the  church  or  or- 
ganization. However,  an  election  is  to  be  permanently  revoked  by 
the  Treasury  Department  if  the  electing  church  or  organization 
fails  to  provide  required  information  regarding  its  employees  for  a 
period  of  two  years  or  more  and,  upon  request  by  the  Treasury  De- 
partment, fails  to  furnish  previously  unfurnished  information  for 
the  period  covered  by  the  election.  (This  information  is  required  in 
order  to  monitor  compliance  with  the  provisions  of  the  Act.)  This 
rule  could  allow  an  electing  church  or  organization  effectively  to 
revoke  its  election  by  failing  to  provide  the  required  information. 

Explanation  of  Provision 

The  bill  allows  a  church  or  organization  to  revoke  an  election 
under  regulations  to  be  prescribed  by  the  Treasury  Department. 
The  Treasury  Department  would  continue  to  be  permitted  to 
revoke  an  election  for  failure  to  provide  required  information,  as 
under  present  law.  A  church  or  organization  which  revokes  an  elec- 
tion (or  for  which  the  election  is  revoked)  could  not  make  another 
election,  because  the  time  for  making  such  an  election  would  have 
lapsed. 


2.  Amendments  to  the  Medicare  Program 

a.  Corrections  relating  to  enrollment  and  premium  penalty  under 
the  working  aged  provision  (sec.  1586  of  the  bill  and  sees. 
1839(b)  and  1837(i)  of  the  Social  Security  Act) 

Present  Law 

Under  current  law,  employers  are  required  to  offer  to  employees 
age  65  through  69,  and  employees  with  spouses  age  65  through  69, 
the  same  health  benefit  plan  they  offer  to  their  other  employees. 
Where  the  employee  or  spouse  choose  the  employer  plan,  medicare 
becomes  the  secondary  payor. 

Aged  employees  or  aged  spouses  may  wish  to  delay  their  enroll- 
ment in  medicare  because  the  coverage  may  be  duplicative  of  the 
employer  plan.  However,  persons  who  enroll  in  part  A  or  part  B 
late  are  subject  to  a  penalty.  The  monthly  premium  is  increased  by 
10  percent  for  each  12  months  that  an  individual  delays  enrollment 
in  medicare  beyond  his  or  her  initial  enrollment  period  at  age  65. 
In  addition,  after  the  initial  enrollment  period,  a  person  may  enroll 
in  medicare  only  during  the  annual  enrollment  period  in  January, 
February,  and  March. 

The  Deficit  Reduction  Act  (P.L.  98-369)  created  a  special  enroll- 
ment period  and  waived  the  enrollment  penalty  for  the  working 
aged  (and  aged  spouses)  under  certain  circumstances.  DEFRA  pro- 
vided a  special  enrollment  period  for  persons  who  did  not  elect 
medicare  because  of  coverage  at  the  time  under  an  employer  plan 
and  who  lose  such  employer  coverage  or  turn  age  70.  However, 
there  is  an  anomaly  in  the  law  in  that  individuals  who  did  not 
enroll  during  an  initial  enrollment  period  (even  though  the  reason 
for  nonenrollment  may  have  been  coverage  under  the  employer 
plan)  have  only  one  special  enrollment  period,  while  persons  who 
enrolled  in  the  initial  enrollment  period,  but  later  terminated  cov- 
erage when  covered  under  an  employer  plan,  may  have  more  than 
one  special  enrollment  period. 

DEFRA  also  forgives  the  premium  penalty  in  certain  cases.  The 
provision  currently  forgives  the  penalty  for  those  months  in  which 
an  individual  is  enrolled  in  an  employer  group  health  plan  related 
to  the  current  emplo3mient  of  the  individual  (or  the  individual's 
spouse),  is  under  70  years  of  age,  and  is  entitled  to  medicare  part  A 
(that  is,  meets  the  eligibility  requirements  and  has  filed  an  applica- 
tion for  part  A). 

Explanation  of  Provision 

The  bill  corrects  the  anomaly  in  the  special  enrollment  provision 
which  permits  only  one  special  enrollment  period  for  an  individual 
who  was  covered  under  an  employer  plan  during  his  initial  enroll- 
ment period  and  therefore  did  not  enroll  during  such  period.  The 
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VII.  VOTE  OF  THE  COMMITTEE  AND  OTHER  MATTERS  TO 
BE  DISCUSSED  UNDER  HOUSE  RULES 

A.  Vote  of  the  Committee 

In  compliance  with  clause  1(1)(2)(B)  of  Rule  XI  of  the  House  of 
Representatives,  the  following  statement  is  made  concerning  the 
vote  of  the  committee  on  the  motion  to  report  H.R.  3838.  The  bill 
was  ordered  favorably  reported  by  a  roll  call  vote  of  28  ayes  and  8 
noes. 

B.  Other  Matters 

In  compliance  with  clauses  (2)(1)(3)  and  2(1)(4)  of  Rule  XI  of  the 
Rules  of  the  House  of  Representatives,  the  following  statements  are 
made  with  respect  to  the  committee  action  on  H.R.  3838. 

Oversight  Findings 

With  respect  to  subdivision  (A)  of  clause  (2)(1)(3)  (relating  to  over- 
sight findings),  the  committee  advises  that  it  was  a  result  of  the 
committee's  comprehensive  review  of  tax  reform  proposals  during 
the  past  year  (see  legislative  background  in  Part  I  of  this  report  re- 
garding the  hearing  and  markup  schedule  of  the  committee  and 
subcommittees  relating  to  tax  reform)  that  the  committee  conclud- 
ed it  is  appropriate  to  report  a  comprehensive  tax  reform  bill.  (See 
also  Part  II  of  this  report  for  more  details  on  the  overall  reasons 
for  the  need  to  revise  and  reform  the  Internal  Revenue  Code.) 

Tax  Expenditures 

With  respect  to  subdivision  (B)  of  clause  2(1)(3),  the  committee 
states  that  the  changes  made  by  the  bill  as  reported  involve  a  net 
decrease  in  tax  expenditures  (individual  and  corporate  income  tax 
provisions)  for  fiscal  years  1986-1990,  of  $327  billion,  as  follows: 

Net  Decrease  in  Tax  Expenditures 


[Fiscal  years  (billions  of  dollars)] 


1986 

1987 

1988 

1989 

1990 

Individual  income  tax  

6.1 

20.9 

22.0 

26.6 

31.8 

Corporate  income  tax  

19.5 

36.8 

47.1 

53.3 

62.9 

Net  changes  in  tax  expendi- 
tures ^  

25.6 

57.8 

69.1 

79.9 

94.7 

^  These  estimates  are  based  on  the  new  tax  rate  schedules  for  the  bill  for 
individuals  and  corporations,  as  included  in  Table  IV-2  in  Part  IV  of  this  report. 
Changes  in  the  basic  tax  rate  structure  (individual  tax  rates,  personal  exemptions, 
and  standard  deduction,  and  basic  corporate  tax  rate)  are  not  considered  as 
affecting  tax  expenditures.  The  graduated  tax  rate  for  small  corporations  is 
counted  as  a  tax  expenditure.  Changes  in  excise  taxes  and  estate  and  gift  taxes  are 
not  considered  to  involve  tax  expenditures  under  the  present  definition  of  tax 
expenditures. 
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New  Budget  Authority 

With  respect  to  subdivision  (B)  of  caluse  2(1)(3),  the  committee 
states  that  the  changes  made  by  the  bill  as  reported  involve  in- 
creased budget  authority  (with  respect  to  the  increase  in  the  re- 
fundable earned  income  credit)  of  $40  million  in  fiscal  year  1986, 
$1,177  million  in  fiscal  year  1987,  $2,025  million  in  fiscal  year  1988, 
$2,275  million  in  fiscal  year  1989,  and  $2,555  million  in  fiscal  year 
1990=  Also,  the  bill  involves  budget  outlays  of  less  than  $5  million 
per  year  for  the  attorney's  fees  provision  and  amounts  relating  to 
the  new  adoption  assistance  program  authorized  by  section  1407  of 
the  bill,  similar  to  the  revenue  gain  from  the  repeal  of  the  adoption 
expense  deduction  under  section  134  of  the  bill. 

Congressional  Budget  Office  Estimates 

With  respect  to  subdivision  (C)  of  clause  2  (1)(3),  the  committee 
advises  that  no  statement  has  been  received  from  the  Director  of 
the  Congressional  Budget  Office  concerning  the  provisions  of  this 
bill  as  reported. 

Oversight  by  Committee  on  Government  Operations 

With  respect  to  subdivision  (D)  of  clause  2(1)(3),  the  committee  ad- 
vises that  no  oversight  findings  or  recommendations  have  been  sub- 
mitted by  the  Committee  on  Government  Operations  regarding  the 
subject  matter  of  the  bill. 

Inflationary  Impact 

In  compliance  with  clause  2(1)(4),  the  committee  states  that  the 
provisions  of  the  bill  are  not  expected  to  produce  any  significant 
change  in  the  general  price  level.  The  individual  income  tax  provi- 
sions reduce  the  overall  burden  of  taxes  on  individuals  eliminate 
about  6  million  lower  income  filers  from  income  tax  liability,  and 
reduce  the  marginal  tax  rates,  thereby  increasing  the  after-tax 
return  to  additional  work  effort  and  increased  productivity.  Busi- 
ness activity  is  affected  by  a  number  of  interrelated  changes  which 
include  lower  corporate  income  tax  rates  and  a  considerably  broad- 
er corporate  income  tax  base.  Although  some  businesses  may  be  af- 
fected adversely,  the  general  nature  of  these  tax  law  changes  is  to 
eliminate  or  reduce  special  or  narrow  tax  incentives  that  have  fa- 
vored specific  business  activity  or  industries.  These  tax  changes 
will  establish  a  substantially  more  equal  competitive  field  for  all 
businesses  so  that  business  economic  decisions  will  be  made  in 
terms  of  their  inherent  profitability  instead  of  primarily  on  the 
basis  of  tax  advantages. 
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Mr.  Packwood,  from  the  Committee  on  Finance, 
submitted  the  following 

REPORT 

together  with 
ADDITIONAL  VIEWS 
[To  accompany  H.R.  3838] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (H.R. 
3838)  to  reform  the  internal  revenue  laws  of  the  United  States, 
having  considered  the  same,  reports  favorably  thereon  with  an 
amendment  in  the  nature  of  a  substitute  to  the  text  and  an  amend- 
ment to  the  title,  and  recommends  that  the  bill  as  amended  do 
pass. 

L  LEGISLATIVE  BACKGROUlVD 

was  passed  by  the  House  of  Representatives  on  Decem- 
ber 17,  1985.  It  was  ordered  favorably  reported  by  the  Committee 
on  Finance  on  IVIay  6,  1986,  with  an  amendment  in  the  nature  of  a 
substitute,  after  almost  a  year-long  comprehensive  review  in  the 
99th  Congress  by  the  Committee  on  Finance  and  subcommittees  in 
public  hearings  and  markup  consideration.  This  has  been  the  most 
extensive  review  of  internal  revenue  laws  since  enactment  of  the 
1954  Code. 

Committee  Hearings 

The  full  committee  held  36  days  of  public  hearings  on  compre- 
hensive tax  reform  proposals  in  1985-1986.  The  committee  began 
public  hearings  on  comprehensive  tax  reform  proposals  on  May  9, 


2 


1985.  In  1985,  committee  hearings  on  tax  reform  issues  were  held 
on  June  11-13,  17-20,  25-27;  July  9-11,  16-19,  24-25;  September  24 
and  26;  and  October  1-4  and  9-10.  In  1986,  committee  hearings 
were  held  on  January  29-30;  February  3-16;  March  4;  and  April  21. 

Included  in  the  committee's  tax  reform  hearing  consideration 
this  past  year  was  the  President's  tax  reform  proposal  made  in 
May  1985  ("The  President's  Tax  Reform  Proposals  to  the  Congress 
for  Fairness,  Growth,  and  Simplicity"). 

Subcommittee  Hearings 

Several  Subcommittee  hearings  were  held  during  1985  and  1986 
that  relate  to  subject  matters  included  in  H.R.  3838,  as  amended  by 
the  Committee  on  Finance. 

Subcommittee  on  Savings,  Pensions,  and  Investment  Policy, — The 
Savings,  Pensions,  and  Investment  Policy  Subcommittee  held  hear- 
ings on  the  following  areas: 

September  9,  1985— Post-retirement  health  benefits 
November  22,  1985— Targeted  jobs  tax  credit  extension 
January  28,  1986 — Retirement  Income  Policy  Act 

Subcommittee  on  Energy  and  Agricultural  Taxation. — The 
Energy  and  Agricultural  Taxation  Subcommittee  held  a  hearing  on 
the  following  area: 

June  21,  1985 — Impact  of  taxation  on  energy  policy 

Subcommittee  on  Health. — The  Health  Subcommittee  held  a 
hearing  on  the  following  area: 

September  9,  1985— Asbestos-related  disease  trust  fund 

Subcommittee  on  Taxation  and  Debt  Management— The  Tax- 
ation and  Debt  Management  Subcommittee  held  a  hearing  on  the 
following  area: 

January  31,  1986— Mortgage-backed  securities 

Committee  Markup 

The  committee  conducted  17  days  of  markup  on  the  tax  reform 
bill:  beginning  on  March  19,  1986;  continuing  on  March  24-26, 
April  8-10,  14-18,  22,  24,  28,  and  May  5;  and  concluding  on  May  6, 
when  the  tax  reform  bill,  H.R.  3838,  as  amended,*  was  ordered  fa- 
vorably reported  by  a  unanimous  vote  (20-0). 


*  References  in  this  Report  to  "the  bill"  are  to  the  committee  amendment  to  H.R.  3838,  which 
is  reported  in  the  nature  of  a  substitute  to  H.R.  3838  as  passed  by  the  House  of  Representatives. 


II.  GENERAL  REASONS  FOR  THE  BILL 


Overview 

The  committee  bill  represents  one  of  the  most  fundamental  re- 
forms of  the  Federal  income  tax  system  since  its  introduction  in 
1913.  After  nearly  a  year  of  hearings,  the  committee  concluded 
that  only  the  most  thorough  reform  could  assure  a  simpler,  fairer, 
and  more  efficient  tax  system  which  could  regain  the  trust  of  the 
American  people. 

The  committee  bill  sets  forth  a  number  of  sweeping  changes  to 
the  present  system.  First,  the  committee  desires  a  simpler  tax 
system  for  individuals.  The  bill  provides  just  two  individual  income 
tax  rates— 15  percent  and  27  percent—to  replace  more  than  a 
dozen  tax  rates  in  each  of  the  present-law  rate  schedules  which 
extend  up  to  50  percent.  Significant  increases  in  the  standard  de- 
duction and  restrictions  on  certain  personsd  deductions  will  provide 
further  simplicity  by  greatly  reducing  the  number  of  taxpayers 
who  would  itemize  their  deductions. 

Second,  the  committee  desires  a  fairer  tax  system.  It  is  difficult 
for  the  committee  to  find  fairness  in  a  tax  system  that  allows 
some  high-income  individuals  to  pay  far  lower  rates  of  tax  than 
other,  less  affluent  individuals.  The  committee  bill  provides  strict 
new  limitations  on  the  use  of  losses  from  passive  investments  to 
shelter  other  types  of  income  and  expands  the  minimum  tax  to  pre- 
vent these  tax  inequities  in  the  future.  The  committee  bill  also  pro- 
vides significant  reductions  in  the  tax  burden  of  the  working  poor 
and  removes  six  million  low-income  individuals  from  the  tax  roll. 

Third,  the  committee  seeks  a  more  efficient  tax  system.  The  cur- 
rent tax  system  intrudes  at  nearly  every  level  of  decision-making 
by  businesses  and  consumers.  The  sharp  reductions  in  personal  and 
corporate  tax  rates  and  the  elimination  of  many  preferences  will 
directly  remove  or  lessen  tax  considerations  in  business  and  con- 
sumption decisions.  Businesses  will  be  able  to  compete  on  a  more 
equal  basis,  and  business  winners  will  be  determined  more  by  serv- 
ing the  changing  needs  of  a  dynamic  economy,  and  less  by  reaping 
the  subsidies  provided  by  the  tax  code. 

Simplicity 

The  present  tax  system  is  far  from  simple.  April  15  is  a  date 
feared  by  many  individuals  not  because  they  are  unwilling  to  pro- 
vide the  revenues  needed  for  necessary  government  activities,  but 
because  of  the  recordkeeping,  paperwork,  and  computations  neces- 
sitated by  tax  filing.  Many  taxpayers  feel  they  must  rely  on  paid 
tax  preparers  in  order  to  calculate  accurately  their  tax  liability. 
The  complexity  faced  by  other  taxpayers  has  helped  spawn  a  thriv- 
ing tax  shelter  industry  whose  sole  purpose  is  to  reduce  tax  liabil- 
ity by  making  use  of  special  tax  provisions  and  by  engaging  in  so- 
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phisticated  financial  arrangements.  The  cost  of  complying  with  all 
of  the  requirements  of  the  income  tax  is  estimated  to  total  5  to  10 
percent  of  the  tax  actually  paid.  Simplification  of  the  tax  code  is, 
itself,  a  form  of  tax  reduction. 

The  committee  bill  will  reduce  significantly  the  complexity  of  the 
tax  code  for  most  Americans.  There  will  be  only  two  individual  tax 
brackets,  and  over  80  percent  of  all  individual  taxpayers  will  pay 
no  tax  or  at  a  marginal  rate  no  higher  than  15  percent. 

As  a  result  of  significant  increases  in  the  standard  deduction,  the 
number  of  itemizers  is  estimated  to  decline  by  one-third  under  the 
committee  bill.  These  taxpayers  who  use  the  standard  deduction 
rather  than  itemizing  will  be  freed  from  much  of  the  recordkeep- 
ing, paperwork,  and  computations  that  currently  are  required. 

Other  individuals  who  presently  expend  a  great  amount  of  time 
and  resources  to  find  investments  that  reduce  their  tax  liability 
also  will  benefit  from  tax  simplification.  Currently,  many  of  these 
investments  jdeld  no  current  economic  profit,  but  are  valuable  for 
the  paper  losses  they  create.  With  the  significant  rate  reductions 
achieved  by  this  bill,  many  taxpayers  will  find  such  investments 
unnecessary,  and  will  choose  less  complex  and  more  productive  in- 
vestments. 

Some  taxpayers  who  attempt  to  use  various  preferences  to 
reduce  their  tax  liability  significantly  may  find  that  the  bill  does 
not  simplify  the  tax  filing  process  for  them  as  much  as  for  other 
individuals.  In  part,  the  complexity  of  the  tax  system  for  these  in- 
dividuals is  needed  to  measure  accurately  their  income  and  to 
ensure  that  these  individuals  pay  a  rate  of  tax  appropriate  for 
their  income. 

Fairness 

A  primary  goal  of  the  committee  is  to  provide  a  tax  sysem  that 
ensures  that  individuals  with  similar  incomes  pay  similar  amounts 
of  tax.  The  ability  of  some  individuals  to  reduce  their  tax  liability 
excessively  leads  to  a  direct  erosion  of  the  tax  base,  requiring 
higher  tax  rates.  Other  individuals  unable  to  take  advantage  of  tax 
shelters  may  lose  confidence  in  the  tax  system  and  may  respond  by 
seeking  to  evade  their  tax  liability. 

The  committee  has  adopted  a  significant  new  provision  which  di- 
rectly restricts  the  use  of  tax  shelter  losses  to  offset  unrelated 
income.  Further,  a  strengthened  minimum  tax  prevents  the  elimi- 
nation of  substantial  income  tax  liability  through  the  excessive  use 
of  preferences.  Given  these  restrictions  and  the  elimination  of 
other  preferences,  the  dramatic  reduction  in  the  top  tax  rate  from 
50  percent  to  27  percent  can  be  achieved  while  maintedning  the  dis- 
tribution of  the  tax  burden. 

The  committee  believes  that  as  a  result  of  the  large  reductions  in 
tax  rates,  it  is  no  longer  necessary  to  provide  a  lower  rate  for  cap- 
ital gains  income  of  individuals.  Eliminating  the  preferential  treat- 
ment of  capital  gains  income,  and  thereby  eliminating  the  incen- 
tive to  recharacterize  certain  income  in  order  to  qualify  for  capital 
gains  treatment,  will  eliminate  the  abuse  of  this  provision  and 
greatly  reduce  the  complexity  of  the  tax  system  for  many  individ- 
uals. 

1 
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The  committee  bill  retains  the  most  widely  utilized  itemized  de- 
ductions, including  deductions  for  home  mortgage  interest,  State 
and  local  income  taxes,  real  estate  and  personal  property  taxes, 
charitable  contributions,  casualty  and  theft  losses,  and  medical  ex- 
penses (above  an  increased  floor).  Other  deductions  which  benefit  a 
limited  number  of  taxpayers,  add  complexity  to  tax  filing,  or  are 
subject  to  abuse  are  restricted.  For  example,  the  requirements  for 
deducting  business  meals  are  tightened  and  only  80  percent  of  busi- 
ness meals  and  entertainment  expenses  are  deductible  under  the 
bill.  Certain  abuses  such  as  the  deduction  for  attending  investment 
seminars  and  for  "educational"  travel  costs  are  eliminated.  These 
expenditures  differ  little  from  other  personal  consumption  expendi- 
tures, which  generally  are  not  deductible. 

The  committee  bill  disallows  the  itemized  deductions  for  State 
and  local  sales  taxes  and  interest  deductions  for  other  than  a  first 
or  second  home  mortgage.  The  committee  believes  these  deductions 
introduce  unnecessary  complexity  and  encourage  consumption  at 
the  expense  of  savings. 

Certain  items  of  compensation  that  are  similar  to  taxable  com- 
pensation are  no  longer  excluded  from  income  under  the  bill.  For 
example,  the  partial  exclusion  for  unemployment  compensation  is 
repealed,  and  certain  prizes  and  awards  are  taxable.  The  ability  of 
high-income  families  to  take  advantage  of  the  graduated  rate  struc- 
ture by  transferring  investment  property  to  their  minor  children 
and  thus  sheltering  their  investment  earnings  at  their  children's 
lower  tax  rates  also  is  restricted. 

The  committee  bill  makes  numerous  changes  to  increase  employ- 
ee eligibility  for  pension  benefits.  The  bill  expands  the  rules  requir- 
ing coverage  of  a  broad  group  of  employees  under  an  employer- 
maintained  retirement  plan,  reduces  from  10  years  to  5  years  the 
maximimi  time  an  employee  must  work  for  a  given  employer 
before  becoming  vested,  and  eliminates  the  ability  of  employers  to 
offset  completely  the  pension  benefits  of  low-paid  workers  by  the 
amount  of  their  social  security  benefits.  The  committee  bill  also  re- 
duces the  limitations  on  annual  elective  deferrals  to  qualified  cash 
or  deferred  arrangements  (sec.  401(k)  plans),  and  provides  tighter 
nondiscrimination  tests  to  ensure  that  such  plans  do  not  dispropor- 
tionately benefit  highly  compensated  employees. 

The  committee  believes  that  the  present  tax  treatment  of  indi- 
vidual retirement  accounts  (IRAs)  is  unnecessarily  generous  for  in- 
dividuals who  participate  in  other  tax-favored  retirement  arrange 
ments,  and  the  bill  eliminates  the  deduction  for  contributions  to  an 
IRA  for  such  individuals.  The  bill  permits  these  individuals,  howev- 
er, to  make  nondeductible  contributions  to  an  IRA  and  to  defer 
taxes  on  the  earnings  of  these  contributions.  The  committee  be- 
lieves that  the  lower  tax  rates  provided  by  the  bill,  which  will 
themselves  stimulate  additional  work  effort  and  saving,  eliminate 
the  need  for  this  special  deduction  for  these  individuals.  To  ensure 
universal  availability  of  tax-favored  retirement  arrangements,  the 
bill  retains  the  present-law  deduction  for  individuals  unable  to  par- 
ticipate in  other  plans. 

In  addition  to  ensuring  that  high-income  taxpayers  pay  their 
share  of  the  Federal  tax  burden,  the  conmiittee  bill  provides  tax 
relief  to  low-income  wage  earners.  To  achieve  this  goal,  the  com- 


6 


mittee  bill  substantially  increases  the  standard  deduction  (the 
present-law  zero  bracket  amount)  and  nearly  doubles  the  personal 
exemption  to  $2,000.  Together  with  the  greatly  expanded  earned 
income  credit,  these  provisions  will  relieve  approximately  six  mil- 
lion low-income  individuals  from  tax  liability  and  will  ensure  that 
no  families  below  the  poverty  level  will  have  Federal  income  tax 
liability.  The  child  care  credit  is  preserved  to  assist  working  par- 
ents with  their  dependent  care  expenses. 

The  elderly  and  blind  also  receive  tax  relief  under  the  bill.  Al- 
though they  would  no  longer  qualify  for  an  extra  personal  exemp- 
tion, a  special  $600  standard  deduction,  effective  for  1987,  is  provid- 
ed for  these  taxpayers  in  addition  to  the  increased  standard  deduc- 
tion and  personal  exemption  provided  for  all  taxpayers.  The 
present-law  credit  for  elderly  individuals  and  for  individuals  who 
are  permanently  and  totally  disabled  also  is  retained. 

Tax  fairness  also  requires  that  corporate  taxpayers  pay  amounts 
of  tax  appropriate  for  their  level  of  earnings.  The  committee  finds 
it  unjustifiable  for  some  corporations  to  report  large  earnings  and 
pay  significant  dividends  to  their  shareholders,  yet  pay  little  or  no 
taxes  on  that  income  to  the  government.  The  committee  has  de- 
signed a  strong  alternative  minimum  tax  for  corporations,  based  on 
a  broad  tax  base,  to  prevent  corporations  from  significantly  reduc- 
ing their  tax  liability.  A  unique  feature  of  this  alternative  mini- 
mum tax  is  the  inclusion  of  a  corporation's  book  income  in  the  tax 
base  used  for  this  computation. 

The  committee  bill  makes  several  accoimting  changes  to  provide 
more  accurate  matching  between  the  recognition  of  income  and  de- 
ductions for  expenditures  related  to  this  income.  Use  of  the  install- 
ment method  is  restricted  and  certain  costs  of  inventory  and  self- 
constructed  assets  are  capitalized  under  the  bill.  Similarly,  the 
committee  bill  alters  the  taxation  of  property  and  casualty  insur- 
ance companies  to  account  better  for  timing  differences  to  measure 
income  more  accurately. 

The  taxation  of  foreign  income  also  is  modified  to  restrict  oppor- 
tunities to  use  passive  financial  transactions  to  reduce  tax  liability 
on  U.S.  income,  while  not  hindering  the  international  competitive- 
ness of  U.S.  firms.  In  addition,  the  bill  provides  more  equitable  tax- 
ation of  foreign  investment  in  the  United  States. 

Together  with  other  changes  made  by  the  bill,  the  aggregate  cor- 
porate tax  liability  is  estimated  to  increase  by  approximately  $100 
billion  between  fiscal  years  1986  and  1991,  while  individual  taxes 
are  reduced  by  a  similar  amount.  Even  with  these  changes,  the 
share  of  total  income  tax  receipts  paid  by  corporations  will  remain 
below  pre-1980  levels. 

The  committee  also  believes  it  is  important  to  maintain  the  trust 
of  honest  taxpayers  in  the  tax  system  by  ensuring  that  other  tax- 
payers cannot  illegally  evade  their  tax  liability.  The  committee  bill 
provides  for  significant  increases  in  the  Internal  Revenue  Service 
budget  for  agents,  audits,  and  the  modernization  of  compliance  sys- 
tems. These  budget  increases  are  made  possible  by  the  establish- 
ment of  a  unique  IRS  trust  fund,  fimded  through  penalties  for  non- 
compliance and  interest  on  underpayments  of  tax. 
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Efficiency 

The  committee's  most  important  steps  in  promoting  the  efficien- 
cy of  the  economy  and  in  reducing  the  interference  of  the  tax 
system  are  the  dramatic  reductions  in  personal  and  corporate  tax 
rates.  Lower  marginal  tax  rates  stimulate  work  effort  and  saving 
by  leaving  more  of  each  additional  dollar  earned  in  the  hands  of 
the  taxpayer.  Further,  lower  tax  rates  reduce  the  vedue  of  tax  de- 
ductions, causing  investment  and  consumption  decisions  to  be 
chosen  more  on  the  basis  of  their  economic  merits,  and  less  on  the 
value  of  the  tax  benefits  associated  with  them. 

The  present  Federal  tax  system  contains  a  number  of  tax  prefer- 
ences, which  have  not  satisfactorily  served  the  purposes  for  which 
they  were  designed.  In  the  past  few  years,  tax  incentives  have  led 
to  the  excessive  construction  of  office  buildings  and  record  vacancy 
rates;  overinvestment  in  agriculture  tax  shelters  by  high-income  in- 
vestors with  little  knowledge  of  farming;  and  distortions  at  all 
levels  of  business — from  finsmcing  choices  to  production  decisions. 

The  committee  desires  to  make  the  tax  treatment  of  diverse  eco- 
nomic activity  more  even.  EJquitable  taxation  promotes  the  efficient 
allocation  of  investment  and  )delds  productivity  gains  without  re- 
quiring additional  saving.  The  committee  bill  repeals  the  invest- 
ment tax  credit,  which  discriminated  against  long-lived  investment 
and  was  often  used  as  a  tax  shelter  device.  The  incentive  for  invest- 
ment provided  by  the  credit  instead  will  be  provided  by  lower  tax 
rates  and  accelerated  depreciation. 

The  committee  bill  preserves  and  generally  liberalizes  for  most 
equipment  the  present-law  Accelerated  Cost  Recovery  System.  To 
offset  in  part  the  loss  of  the  investment  credit,  the  rate  of  deprecia- 
tion is  accelerated  for  most  equipment.  The  depreciation  period  of 
certain  assets,  such  as  real  property  and  long-lived  equipment,  is 
lengthened  to  reflect  more  closely  their  actual  useful  life.  The  com- 
mittee believes  these  changes  help  provide  a  more  efficient  capital 
cost  recovery  system. 

The  lower  tax  rates  provided  by  the  committee  bill  also  reduce 
financing  inefficiencies.  High  marginal  tax  rates  favor  debt  financ- 
ing over  equity  financing,  due  to  the  deductibility  of  interest  pay- 
ments. This  creates  an  incentive  for  highly  leveraged  takeovers 
and  leaves  firms  vulnerable  to  severe  financial  stress. 

The  committee  bill  also  adopts  reforms  affecting  the  availability 
of  tax-exempt  financing.  The  committee  recognizes  the  efficiencies 
of  allowing  joint  public-private  partnerships  in  the  provision  of  gov- 
ernment services  and  has  liberalized  management  contract  rules 
for  government  facilities.  At  the  same  time,  the  committee  bill  re- 
stricts tax-exempt  financing  for  fundamentally  private  activities. 

The  committee  bill  generally  preserves  present  law  for  natural 
resources,  and  retains  a  number  of  business  incentives  that  the 
committee  believes  to  be  beneficial  to  the  economy.  The  research 
and  development  tsix  credit,  which  expired  at  the  end  of  1985,  is 
extended  for  four  additional  years  at  a  25-percent  rate.  The  bene- 
fits to  society  of  research  sure  frequently  greater  than  the  compen- 
sation received  by  those  undertaking  the  risks  of  research.  Extend- 
ing the  R&D  credit  helps  ensure  that  adequate  amounts  of  re- 
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search  are  undertaken.  Certain  expired  business  energy  tax  credits 
also  are  temporarily  extended  by  the  bill,  though  at  reduced  rates. 

The  bill  provides  a  new  tax  credit  for  low-income  rental  housing 
to  consolidate  the  uncoordinated  subsidies  under  present  law.  The 
credit  is  better  targeted  to  low-income  individuals  than  provisions 
under  present  law,  and  requires  that  tenants*  rents  are  limited  to 
affordable  amounts  in  relation  to  their  incomes.  The  committee  bill 
also  preserves  rehabilitation  tax  credits  for  historic  and  pre-1936 
structures  at  a  reduced  rate.  The  credit  has  been  found  to  be  useful 
in  revitalizing  depressed  urban  areas  and  in  preserving  America's 
architectural  past  for  future  generations. 

In  conclusion,  the  committee  believes  that  this  tax  reform  bill 
provides  a  simpler,  fairer,  and  more  efficient  tax  system.  The 
changes  made  by  this  bill  represent  a  historic  reform  of  the  Feder- 
al income  tax  structure.  By  guaranteeing  individuals  and  corpora- 
tions much  lower  tax  rates,  the  need  for  special  tax  preferences  is 
greatly  diminished.  The  bill  eliminates  needless  interference  with 
economic  activity  and  establishes  the  framework  for  a  growing  and 
productive  economy. 


III.  BUDGET  EFFECT  OF  THE  BILL 

Tables  UI-l  and  111-2,  following,  present  estimated  budget  effects 
of  the  committee  bill  for  fiscal  years  1986-1991.  Each  of  the  tables 
gives  amounts  by  title  of  the  bill  and  by  effect  on  individual,  corpo- 
rate, excise,  emplo3rment,  and  estate  and  gift  tax  receipts  (and  out- 
lays). Table  111-2  shows  more  detailed  estimates  by  provision 
within  each  title. 

Over  the  six-year  period,  1986-1991,  the  committee  tax  reform 
bill  is  estimated  to  be  close  to  neutral,  with  a  negative  net  budget 
effect  of  $952  million  (or  by  less  than  0.1  percent  of  total  estimated 
tax  revenues)  over  the  six-year  period. 


(9) 


10 


I 

S 

J2 


i 


(M  CO 
CO  (M 

CO  T-t 

CO  co" 

I 


Oi  CO 
CO  (M 
O  CO 

od  T-T 

I 


CO 

CO  i-T 
to 

I 


CO  CO 
LO  CO 
CO  (M^ 
lO  rH 
CO 

I 


1—1 

o 

CO 


(M  CO 


o  ^  o 


00 

CO  O 
(M  CO 


00  CO 
CO 


CO  ^ 
rH  (M 

LO  00 
(>1 


00  ^ 
CO  CO 


7-\  1—1 

o 

CO  t-^ 


CO  CO 

'^f  oo" 


CO  00 
00  CO 


as  Oi 

T-H  to 
CO 


eg  CO 
(M  CM 
oo  1— t 


Oi  00 
00 

o 


00 

as  tth 
00  as 


CO  00 
O  00 
00  T-H 


O  00 
O  CO 

CO  eg 


is 


cd 


Si 

a© 

I 

^S6 


LO 
1-4 

00 


Oi 
00 


00 
CO 

to 


.Si 

-2  Si 


11 


o  o  o 

Oi       (M  (M 


lO 
QO  CO 

CO  CO 


CO  CO 


o  o 


CO  CO 


^  00 

CO  i-T 


CO  ^ 
O  rH 

o  oo 


CO 


•t3 

I 

■§ 

III 


5| 


CO 


3 

73 


O  ^  T-l 

CO 


o  u:>  o 

CO  Oi 
oo  CO  I 

co*^ 

CO 


O  <M  oo  <M 

00  oo 

CO 


Oi  lO  lO  to 
CO  C<l  CO 
CO  O  I 

CO 


Oi  ^  CO  oo 
O  O  (M  CO 
(M  (>5 

i-Tc^r  I 


CO  CO  T— ( 

rr-  T-t  CO 

CO  ^X) 

i  t^^  1 
I 


I 

ill 


all  H 


t-  00  CO 
00     ^  ?1 

CO  rH 


CO 

T-H  (M 


CO  oo 

i-H  CO  <M 


'^J*  CO  'Tf 

1-H  C<|  (M 


^  1—1 1—1 

CO  <M 


I  I 


o  CO  p 
1— ( 1— 1 1-H  r 

- 1 


i 

I' 


oo 

1—1 

13 

CO 

1 

1-H 

1—1  as 

00 

rH 

1  ^ 

1— t  CO 

1  ^ 

rH 

CO 

1—1  : 

rH 

1—1 

1  1 

1 

oo 

1-1  00 

1 

1 

1— 1 

1—1  lO 

j 

to 

1 

CO  : 

1  ! 

1—1 

1 

1  i 

•J 


'  a    :    :  C    .    .  . 


I 


12 


O  CD 

(M  O 


y-t  00 
CO  CD 

o 


CD  t- 


CO  lO 


T-H 

(M  CO 


CO 


^CD 


O 


as  00 

CO  <M 
CO 

CD  CO 
CO 


1-H  as 
(M^as 


to  00 

esq  CO 
1-H 


o 

CD  (NI^ 


o 

O  Oi 
(nTcd 


CO  tr- 

CO 


OS 


CD  (M  O  OS 
CD  OO  t~  Cvl 
CD^'^^ 

CO 


'"^J^  O  O 
CO  CO 


(M  O  CD 
00  rH  CO  CD 

CO  T-(  T-H 

as  I 


o  O 

(M  CO  CO  ^ 
CO  (M  rH 


c^i  in>  o 

(M  lO  T-H  rH 
<M  OS  I  T-H 
CO*^  1 


00  T-H  o  o 
O  O  T-H  CO 
aS^T-H     I  T-H 

T-H  tH  I 


OS 

00 

CO 


CO 
CO 

co^ 
aT 


in 


o 


OS 
CO 
00 


§111  in 

St)  as 


13 


00 

o 

06 


I 


o 

CO 
CO 


CO 

ao 


00 


00 


00 
CO 


ll 

Il- 
ia 


CO  tH 


COi-H 

00  »o 
00  CO 


CO(M 

coiq 
t>co 


000 
coo 

CO  CO 


CO 

^  I 


00  LO 

00 

T-HCO 


I 


IS 


I 


CT>CO 


iOCO 

I 


T-l  (M 
CO  I 

I  ' 


I:- CO 

^  I 


COC^I 


I 


S"^  i 
I* 


as  T-H 
oco 

10  rH 


CO 


CO 


o 

CO 


rH  CO 

00  I 


(MO 


I 


I 

I 

I 


I 


14 


CX)0 

I  I 


1-1  00 
CO<M 

I 


(M  CO 


CM  CO 


I  I 


O  Z£> 
CX)0 

I  I 


1 

.§ 

Si 


OS 


la 


»A  CO  1-H 

o  00  o  e<i  T-H 

O  CO      <0  11 


W5  QO  ^  CO 

05  ^ 

esj^n^i-H  c^ 
1-1  c^ 


o  « kft 

1-H  O  1-H  1-H  5V 
t^CO  i-H  1-1  ^ 


Ift  o  o  ^ 
l>  t>  ^  ^ 
CO  evf  I 

CO  il 


<c  Tj*        U5  ^ 
CO  1-1  «c  ift  e<j  ^ 
c<i  I  CO  cq  ^ 
laifi  '   I  I 

CO  ^ 


1-1  1-H 

lO  o   I  »>  ^  ^ 

«    I  I 


Ift  o 
^  00 
00  ift 


^ 


o 

I 


oo 

00 

I 


00^ 
CM 


co^ 


—  O  S  ®  «  S 

^*  2  O  X  S  09  5 

I 


o 
H 
-« 

O 


be 

2 

o 
o 


15^ 


15 


i 


U3  CO  «0  «0  U5  00  00   I  t-(35 
I  r-l  I 
I     '     I  ' 


rHlOC<10i<MCOi-HrH(MOOi 

t-soooo«oeoo«ococ»5 

OS»OCO«OOCOt-   I  C<ICC 

lo  OS  th  «o    c4"  -^csT 

CO   I  CO  I 

I  '  I  ' 


lOT-HCDt-OOCOQOtOlOi;^ 
i-HCO'^i-lOSt-CNjiOTrOw 
t- t-;^»-H  C^l^^  f-H  t-    I  OCO 

«o  00  OS  «o -^csf  -^c^r 

CO   I  (M  I 

I  '  I  ' 


t-;^OS  O  00  OS  O  t-   I  00  <>1^ 

^  1*^  I 


OS  00 
co<o 


"^CO 
0(M 


rHO 

00  CO 


CO«> 
OS  CO 


"^CO 


OCO 
U5 


I  '  I 


U30SO00«0U5U5<MrHC0gr^ 
0000  t-H  rH  U500  t-   I  «oco 

oa  ilo  ?o  CO  r-T  i-T       "(i?  c<r 

U5    I  <M  I 

I  '  I  ' 


i-i'«j«t-ooco«o»oos'«i«osr^ 

5-lO(M(M»OCOCO»-(»-ilOw 

lOi-ti-c^a*  j  -^c^  I  t-co 

C^'rHCOrH 


i 


OS  00 

o  «e 
to 

I 


eo  CO 


'7 


t-00  CO 
COlO  c- 
co  »-i  \a 


rH  «0 

"^CO  «o 
I  (M"  CO 


CO  OS  00 

U3t-  «0 
i-HOO 

I  I  -a^ 


16 


17 


CM  O 

CO  o 
eg 


t-  as 


00  ^ 


OS  1-H 

QO  a> 


«0  QO 

©  t- 

QO 


O  00 
O  CO 


05C0OO  LOCO 
t->0  0003 


?C>  Tj< 

CO  r-l 


O  'Jf 
(M  CO 


i-*O0^^  CO  (M 
^00 

COi-H  i-HCM 


O  'et  -rj* 
CO  iXi  O 

CO  T-H  »-H  oq 


CO  lO 

to 


00  "^TJI 

00  tO?Ci 

«o  coos 


O  ©Tl< 
00  .-H 

OS  00 


O  CvICO 

i-(  coco 


00.-I 

i-HCg 


Ol  t~ 

T— I  1—1 

CO  T-t 


CO  y-i 
OSrH 

T-t  CO 


t-  O  00 

i-H  t-  00 

CO 


COt-H 
TjtOS 

00-^ 


C-rH'«t'^J<       krtCg       00^^      lO       lO  C0TJ( 

■^co  a>o    cOw  00  0510 

(M  CO  ai»o 


o 

=1 

|£? 


a 

4-1 


1-1 

all 

I 


.§1 


n3 

111 

|:ss. 


18 


00  'o 
CO 

QO  1-1  <^ 

o  «  " 

H  .2 


t>  o  o  © 
04  «c  c<i 


0%  iii  ■ 
GO  CO 


©  'S" 

OS 


urs  OS  ^  ^ 

QO 


CO  ^ 

©  ^ 

©  GO 


2 


a 

o  s  a 

o  «  « 

5^  ©  X  X 
.o 

5 

eft 


o  o 

CO  eg 


CO 

CO  cn 


CO  CO 
CO  t- 
(M  CO 


00  t- 

l-H  O 

(M  CO 


t-  LO 
1-1  o 


cn    CO  CO 

CO  T-i 


LO  1-1 

I  CO 


19 


t-T-t 

t-co 


O5  00 
I 

I 


t-  CO 

I  I 


U5  00 
05C0 
CO 


O  CO 

7 1 


coco 

I  I 


O  .-H 

I  I 


QO  us 
1/2  C^t-  CO 

lO 

ca 

CI 

eoia  1 

M 
1 

1 

O  kA  t«  O 

»o  CO  a» 

QO  CO  1 

CO 
CO 

1 

c<r 

CO 

1 

o  QO 

QO  W5  t-  CO 

a»  o 

C<! 
®1 

c<r 

CO 

1 

o 

CO 

1 

CO      CO  l> 

ce  o  1 

CO 
CO 

cs  ' 

CO 

1 

OS 
CM 

1 

<3>      CO  QO 
O  O  C^  «C 
(M  M 

o 

CO 

1 

o 

CM 

1 

CO  C©  T-l  ^ 

CO  ;c 

o 

la 

QO 

'7' 

QO 

1 

:  U5   :  : 
:  1^   :  : 

Mil 

us 

1 

<M  ^ 


I 


(M 
I 


I  III 


20 


21 


1-1      O      T-H  O 

N      (M      00      r-t  CO 

(M      (M  1-1  C<l 


S5 


£  ^  ^ 


S  S  §5 


U5 


la  Its 

9i 


00 


TP  OS 
00  ITS 


22 


o 


§3 


CO  1— I 

00 


OS  CO 
CO  (M 
t-  CO 


y-t  00 
CO  «D 


CO 


o 


a>  00 
CO 

ITi  CO 
Co" 
CO 


1-1  OS 

l-t  t- 

(M  OS 


00 

Cv)  CO 


05  "2 


s 

8  i§  !  ^Ig.  I         \B  \ 

Si-Si  51o  ^  l^lii 

2    «     S  E  S-fe 


l-M   >^   CXi  _ 


.5  >  > 


23 


24 


25 


u 

es 

GO 


PS4 


o 

o 


00  (55 

CO  9i 

CO  ! 

.  «e 
^  00 

ffi 

O 

Cm 
be 

n 


I 

I 


o  00 
as 

I 


CO  t> 
CO  CO 

I  ^ 


C<I  CO 


I 


O  (M 
i-t  uo 

i 

I 


Oi  CO 


CO  r-t 
I  ^ 


e 
S 

O  V  es 
a  -2  © 

Ez3  H 


-1 


ICS'S 


O  QO 

00 

<e  ^ 

o 

^  t> 

Csl 

00 

1 

eo 

C<|  1/5 

t— 

1  ^ 
1 

«o 

1 

1 

«M  00 

o 

OS  CO 

CO 

1 

CO 

7 

7 

QO  irt 

CO 

F- 1  CO 

QO 

1  " 

1 

«e 

O  t> 

t- 

7 

1-1  eo 

Oi  eo 

QO 

1  ^ 
1 

1— i 
1 

CM 

QO 

CO  1-H 

IT 

1 

Oi 

CO  t- 
CO  rH 

I 


CO 

I 


05  t- 

coco 

I 


oo«o 
coos 


o 

l-H  00 

uo 


Ceo 

00 

is  cd  g  J-  2  ^i; 


i  S  C8  • 

OS'S  « 

-:e  a  I 

.o 

3 

CM 


«2 


1-H  T-H  CO 


©o  o 


cq  00  c- 

O  GO  T-H 
CO  (M  rH 


CO  to 

i-H  OS  T-H 
(M  tH 


CO      i-H  «o 


5 

I 

a.  ■  :~  =  •  --^ 
Si  eoS  _ 

.§  is 


26 


N  9) 


W  l-H 

00  CO 


00 

CO  ec  o" 


oo  tn 
o  o 

c^'  I 


t-  OS 

i-H  CM 

CO  1 


CO  N 


i-H         r-(         Cq  U5 

00  CO  CO 

o     «o  c» 


CO       U5  (M 

«£»       to       CO  CO 

(N         (M  r-H 


05       Tji       O  (M 

00  CO       CO  ^ 

(N        (M  rH 


;0  00  .-I 
T-H  (>3  <M  CO 
C<1        N  >-H 


00  OS  CO  1-1  ST" 
OS      O      (M      tH  ^ 

tH  C<J  T— (  CO 


i1 


o  2'? 

i 


s 

•i3  3  cs  ca 

"«  o 
2  6 


,  Real 
vidual 
)orate. 

1 

ionds 
vidual 
jorate. 

btotal 
Indi 

!mpt  I 
Indi 
Cori 

27 


c 
o 

g 

s 

o 


S  I 


00 

00  OS 

QO  1-H 

CO  I 

.  CO 

^  QO 


c2 


bn 

PQ 

IS 


I 
I 


O 

gs 


3*1 


-7  I 


i 

as 

!  '5. 

II 

.A 


coo 

I  I 


I  I 


QO(M 

t-HO 

I- 


17 


OS<M 
1^ 


II 
2  " 


11 


bp 


I      I  I 


^ — '  t-H 


I  I 


'    I  I 


QO  CO(M 


!  I 


'7 


'7 


0»  e 

17 


'7 


00  eo 

17 


00  eo 

^  — 

I 


Oi  to 

17 


M^.i  ^il^iUllliil 
h-i-2  k^-e  s-s  ii 


il 


i3     iS  S  ^ 


•1^ 

ill 
lis 

•A 
S 


t2  ►a 


28 


47 

Revenue  Effect 

The  provision  is  estimated  to  increase  fiscal  year  budget  receipts 
by  $235  million  in  1987,  $775  million  in  1988,  $749  million  in  1989, 
$723  million  in  1990,  and  $701  million  in  1991. 

2.  Tax  treatment  of  prizes  and  awards  (sec.  122  of  the  bill  and 
sees.  74,  102,  and  274  of  the  Code) 

Present  Law 

Under  section  74,  prizes  and  awards  received  by  an  individual 
(other  than  scholarships  or  fellowship  grants)  generally  are  includ- 
ible in  gross  income.  Treasury  regulations  provide  that  taxable 
prizes  and  awards  include  amounts  received  from  giveaway  shows, 
door  prizes,  awards  in  contests  of  all  t)T)es,  and  awards  from  an 
employer  to  an  employee  in  recognition  of  some  achievement  in 
connection  with  emplo)n3ient. 

Section  74(b)  provides  a  special  exclusion  from  income  for  certain 
prizes  and  awards  that  are  received  for  achievements  in  fields  such 
as  charity,  the  sciences,  and  the  arts.  This  exclusion  does  not  apply 
unless  the  recipient  (1)  has  not  specifically  applied  for  the  prize  or 
award  (for  example,  by  entering  a  contest),  and  (2)  is  not  required 
to  render  substantial  services  as  a  condition  of  receiving  it.  Treas- 
ury regulations  state  that  the  section  74(b)  exclusion  does  not  apply 
to  prizes  or  awards  from  an  employer  to  an  employee  in  recogni- 
tion of  some  achievement  in  connection  with  employment.  ^ 

While  section  74  determines  the  includibility  in  income  of  prizes 
and  awards,  the  treatment  of  other  items  provided  by  an  employer 
to  an  employee  may  be  affected  by  section  61,  defining  gross 
income,  and  section  102,  under  which  gifts  may  be  excluded  from 
gross  income.  Section  61  provides  in  part  that  ''gross  income  means 
all  income  from  whatever  source  derived,"  including  compensation 
for  services  whether  in  the  form  of  cash,  fringe  benefits,  or  similar 
items.  However,  an  item  transferred  from  an  employer  to  an  em- 
ployee, other  than  a  prize  or  award  that  is  includible  under  section 
74,  may  be  excludable  from  gross  income  if  it  qualifies  as  a  gift 
under  section  102. 

The  U.S.  Supreme  Court,  in  a  case  involving  payments  made  "in 
a  context  with  business  overtones,"  has  defined  excludable  gifts  as 
pajmients  made  out  of  ''detached  and  disinterested  generosity"  and 
not  in  return  for  past  or  future  services  or  from  motives  of  antici- 
pated benefit  (Comm'r  v.  Duberstein,  363  U.S.  278  (I960)).  Under 
this  standard,  the  Court  said,  transfers  made  in  connection  with 
emplo)anent  constitute  gifts  only  in  the  "extraordinary"  instance.  ^ 


1  Treas.  Reg.  sec.  1.74-l(b).  But  see  Jones  v.  Comm'r,  743  F.2d  1429  (9th  Cir.  1984),  holding  that 
an  award  from  an  employer  to  an  employee  can  qualify  for  the  present-law  section  74(b)  exclu- 
sion under  extraordinary  circumstances.  The  court  held  that  the  exclusion  applied  in  the  case  of 
a  prominent  scientist  who  was  rewarded  by  the  National  Aeronautics  and  Space  Administration 
(NASA)  for  lifetime  scientific  achievement,  only  part  of  which  was  accomplished  while  the  scien- 
tist was  employed  by  NASA.  No  inference  is  intended  as  to  whether  the  decision  of  this  case  is 
correct  under  present  law. 

2  Under  Duberstein,  the  determination  of  whether  property  transferred  from  an  employer  to 
an  employee  (or  otherwise  transferred  in  a  business  context)  constitutes  a  gift  to  the  recipient  is 
to  be  made  on  a  case-by-case  basis,  by  an  "objective  inquiry"  into  the  facts  and  circumstances.  If 
the  transferor's  motive  was  "the  incentive  of  anticipated  benefit,"  or  if  the  payment  was  in 
return  for  services  rendered  (whether  or  not  the  payor  received  an  economic  benefit  from  the 
payment),  then  the  payment  must  be  included  in  income  by  the  recipient. 
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Under  certain  circumstances,  if  an  award  to  an  employee  consti- 
tutes an  excludable  gift,  the  employer's  deduction  may  be  limited 
pursuant  to  section  274(b).  That  section  expressly  defines  the  term 
"gift''  to  mean  any  amount  excludable  from  gross  income  under 
section  102  that  is  not  excludable  under  another  statutory  provi- 
sion. 

Section  274(b)  generally  disallows  business  deductions  for  gifts  to 
the  extent  that  the  total  cost  of  all  gifts  of  cash,  tangible  personal 
property,  and  other  items  to  the  same  individual  from  the  taxpayer 
during  the  taxable  year  exceeds  $25.  Under  an  exception  to  the  $25 
limitation,  the  ceiling  on  the  deduction  is  $400  in  the  case  of  an 
excludable  gift  of  an  item  of  tangible  personal  property  awarded  to 
an  employee  for  length  of  service,  safety  achievement,  or  productiv- 
ity. In  addition,  the  ceiling  on  the  employer's  business  gift  deduc- 
tion is  $1,600  for  an  excludable  employee  award  for  such  purposes 
when  provided  under  a  qualified  award  plan,  if  the  average  cost  of 
all  plan  awards  in  the  year  does  not  exceed  $400. 

A  further  rule  that  may  be  relevant  with  respect  to  a  prize  or 
award  arises  under  section  132(e),  which  provides  that  de  minimis 
fringe  benefits  are  excludable  from  income.  A  de  minimis  fringe 
generally  is  defined  as  ''any  property  or  service  the  value  of  which 
is  (taking  into  account  the  frequency  with  which  similar  fringes 
are  provided  by  the  employer  to  the  employer's  employees)  so  small 
as  to  make  accounting  for  it  unreasonable  or  administratively  im- 
practicable." 

Reasons  for  Change 

Present-law  exclusion 

Prizes  and  awards  generally  increase  an  individual's  net  wealth 
in  the  same  manner  as  any  other  receipt  of  an  equivalent  amount 
that  adds  to  the  individual  s  economic  well-being.  For  example,  the 
receipt  of  an  award  of  $10,000  for  scientific  or  artistic  achievement 
which  present  law  treats  as  tax-exempt  increases  the  recipient's 
net  wealth  and  ability  to  pay  taxes  to  the  same  extent  as  the  re- 
ceipt of  $10,000  in  wages,  dividends,  or  as  a  taxable  award.  Accord- 
ingly, the  committee  believes  that  prizes  and  awards  generally 
should  be  includible  in  income  even  if  received  due  to  achievement 
in  fields  such  as  the  arts  and  sciences. 

In  addition,  the  committee  is  concerned  about  problems  of  com- 
plexity that  have  arisen  as  a  result  of  the  present-law  exclusion 
under  section  74(b).  The  questions  of  what  constitutes  a  qualifying 
form  of  achievement,  whether  an  individual  took  action  to  enter  a 
contest  or  proceeding,  and  whether  or  not  the  conditions  of  receiv- 
ing a  prize  or  award  involve  rendering  ''substantial"  services,  have 
all  caused  some  difficulty  in  this  regard.  Finally,  in  some  circum- 
stances the  present-law  exclusion  may  serve  as  a  possible  vehicle 
for  the  payment  of  disguised  compensation. 

At  the  same  time,  the  committee  recognizes  that  in  some  in- 
stances the  recipient  of  the  type  of  prize  or  award  described  in  sec- 
tion 74(b)  may  wish  to  assign  it  to  charity,  rather  than  claiming  it 
for  personal  use.  Accordingly,  the  bill  provides  that  a  prize  or 
award  meeting  the  present-law  exclusion  requirements  under  sec- 
tion 74(b)  is  excludable  from  gross  income  if,  and  only  if,  the  prize 
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or  award  is  transferred  by  the  payor,  pursuant  to  a  designation 
made  by  the  winner  of  the  prize  or  award,  to  a  governmental  unit 
or  to  a  tax-exempt  charitable,  educational,  religious,  etc.  organiza- 
tion contributions  to  which  are  deductible  under  section  170(cXl)  or 
section  170(c)(2),  respectively. 

Employee  awards 

An  additional  reason  for  change  relates  to  the  tax  treatment  of 
employee  awards  of  tangible  personal  property  given  by  reason  of 
length  of  service,  safety  achievement,  or  productivity.  Except  for 
items  that  may  be  able  to  qualify  as  de  minimis  fringes  as  defined 
by  section  132(e),  such  employee  awards  are  not  excludable  from 
the  employee's  gross  income,  and  the  deduction  of  their  cost  by  the 
employer  is  not  limited  under  section  274(b),  if  thev  cannot  qualify 
as  gifts  because  of  either  the  "detached  generosity'  standard  appli- 
cable under  section  102  or  the  rule  of  section  74(a)  that  prizes  and 
awards  generally  are  includible  in  income. 

The  committee  understands  that  uncertainty  has  arisen  among 
some  taxpayers  concerning  the  proper  tax  treatment  of  an  employ- 
ee award.  This  uncertainty  could  lead  some  employers  to  seek  to 
replace  amounts  of  taxable  compensation  (such  as  sales  bonuses) 
with  * 'award"  programs  of  tangible  personal  property.  The  business 
and  the  employee  might  contend  that  such  awards  are  free  from 
income  or  social  security  tax,  but  that  the  employer  could  still 
deduct  the  costs  of  the  awards  up  to  the  section  274(b)  limitations. 
In  the  case  of  highly  compensated  employees,  who  often  might  not 
be  significantly  inconvenienced  by  the  fact  that  such  awards  would 
be  made  in  the  form  of  property  rather  than  cash,  an  exclusion  for 
transfers  of  property  with  respect  to  regular  job  performance  (such 
as  for  productivity)  could  serve  as  a  means  of  providing  tax-free 
compensation. 

Accordingly,  the  committee  believes  that  it  is  desirable  to  pro- 
vide express  rules  in  this  area.  The  committee  believes  that,  in  gen- 
eral, an  award  to  an  employee  from  his  or  her  employer  does  not 
constitute  a  "gift"  comparable  to  such  excludable  items  as  intrafa- 
mily  holiday  gifts,  and  should  be  included  in  the  employee's  gross 
income  for  income  tax  purposes  and  in  wages  for  withholding  and 
employment  tax  purposes.  However,  the  committee  believes  that  no 
serious  potential  for  avoiding  taxation  on  compensation  arises  from 
transfers  by  employers  to  employees  of  items  of  minimal  value. 
Therefore,  the  committee  wishes  to  clarify  that  the  section  132(e) 
exclusion  under  present  law  for  de  minimis  fringe  benefits  can 
apply  to  employee  awards  of  low  value,  including  traditional 
awards  (such  as  a  gold  watch)  upon  retirement  after  lengthy  serv- 
ice for  an  employer.  In  that  case,  the  award  is  not  made  in  recogni- 
tion of  any  particular  achievement,  relates  to  many  years  of  em- 
ployment, and  does  not  reflect  any  expectation  of  or  incentive  for 
the  recipient's  rendering  of  future  services. 

Also,  the  committee  believes  that,  in  certain  narrowly  defined 
circumstances,  it  is  appropriate  to  recognize  traditional  business 
practices  of  making  awards  of  tangible  personal  property  for  length 
of  service  or  safety  achievement.  These  traditional  practices  in- 
volve awards  of  such  items  as  engraved  plaques,  desk  accessories, 
or  emblematic  jewelry  that  identify  or  symbolize  the  awarding  em- 
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ployer  or  the  achievement  being  recognized,  and  awards  of  items 
such  as  watches  on  retirement  after  lengthy  service;  such  special- 
ized items  are  not  strictly  equivalent,  for  example,  to  providing 
either  a  bonus  in  cash  or  an  allowance  of  a  dollar  amount  toward 
the  purchase  of  ordinary  merchandise.  The  committee  believes  that 
the  double  income  tax  benefit  of  excludability  and  deductibility  is 
acceptable  for  such  employee  achievement  awards  under  rules  in- 
tended to  prevent  abuse  and  limit  the  scope  of  the  double  benefit. 

Thus,  the  bill  restricts  the  double  benefit  through  dollar  limita- 
tions, limits  the  frequency  with  which  length  of  service  awards  can 
be  made  to  the  same  employee,  and  limits  safety  achievement 
awards  to  the  employer's  nonprofessional  work  force  and  to  no 
more  than  10  percent  of  such  eligible  recipients  in  one  year.  In  ad- 
dition, the  exclusion  applies  only  if  the  item  of  tangible  personal 
property  is  awarded  under  conditions  and  circumstances  that  do 
not  create  a  significant  likelihood  of  the  payment  of  disguised  com- 
pensation. Moreover,  the  committee  believes  that  the  fair  market 
value  of  any  prize  or  award  to  an  employee  that  does  not  constitute 
either  a  length  of  service  award  or  a  safety  achievement  award 
qualifying  under  the  bill  or  a  de  minimis  fringe  under  section  132 
should  be  includible  in  gross  income  for  income  tax  purposes  and 
(like  employee  achievement  awards  excludable  for  income  tax  pur- 
poses under  the  bill)  in  wages  for  emplojnnent  tax  purposes. 

Explanation  of  Provisions 
Scientific,  etc.  awards 

Under  the  bill,  the  present-law  exclusion  under  section  74(b)  for 
certain  prizes  and  awards  for  charitable,  artistic,  scientific,  and 
like  achievements  is  modified  to  apply  only  if  the  recipient  desig- 
nates that  the  prize  or  award  is  to  be  transferred  by  the  payor  to  a 
governmental  unit  or  a  tax-exempt  charitable,  educational,  reli- 
gious, etc.  organization  contributions  to  which  are  deductible  under 
section  170(cXl)  or  170(c)(2),  respectively.  If  such  designation  is 
made  and  the  prize  or  award  is  so  transferred  to  a  governmental 
imit  or  charitable  organization  by  the  payor,  the  prize  or  award  is 
not  included  in  the  winner's  gross  income,  and  no  charitable  deduc- 
tion is  allowed  either  to  the  winner  or  to  the  payor  on  account  of 
the  transfer  to  the  governmental  unit  or  charitable  organization. 

For  purposes  of  determining  whether  a  prize  or  award  that  is  so 
transferred  qualifies  as  excludable  under  the  bill,  the  present-law 
rules  concerning  the  scope  of  section  74(b)  are  retained  without 
change.  In  addition,  in  order  to  qualify  for  the  section  74(b)  exclu- 
sion as  modified  by  the  bill,  the  designation  must  be  made  by  the 
taxpayer,  and  must  be  carried  out  by  the  organization  making  the 
prize  or  award,  before  the  taxpayer  uses  the  item  that  is  awarded 
(e.g.,  in  the  case  of  an  award  of  money,  before  the  taxpayer  spends, 
deposits,  invests,  or  otherwise  uses  the  money).  Disqualifying  uses 
by  the  taxpayer  include  such  uses  of  the  property  with  the  permis- 
sion of  the  taxpayer  or  by  one  associated  with  the  taxpayer  (e.g.,  a 
member  of  the  taxpayer's  family). 
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Employee  awards 

In  general 

The  bill  provides  an  exclusion  from  gross  income,  subject  to  cer- 
tain dollar  limitations,  for  an  "employee  achievement  award"  that 
satisfies  the  requirements  set  forth  in  the  bill.  The  bill  defines  an 
employee  achievement  award  as  an  item  of  tangible  personal  prop- 
erty transferred  by  an  employer  to  an  employee  for  length  of  serv- 
ice achievement  or  for  safety  achievement,  but  only  if  the  item  (1) 
is  awarded  as  part  of  a  meaningful  presentation,  and  (2)  is  awarded 
under  conditions  and  circumstances  that  do  not  create  a  significant 
likelihood  of  the  payment  of  disguised  compensation.^  The  exclu- 
sion applies  only  for  awards  of  tangible  personal  property  and  is 
not  available  for  awards  of  cash,  gift  certificates,  or  equivalent 
items. 

An  award  for  length  of  service  cannot  qualify  for  the  exclusion  if 
it  is  received  during  the  employee's  first  five  years  of  employment 
for  the  employer  making  the  award,  or  if  the  employee  has  re- 
ceived a  length  of  service  achievement  award  (other  than  an  award 
excludable  under  section  132(e))  from  the  employer  during  the  year 
or  any  of  the  preceding  four  years.  An  award  for  safety  achieve- 
ment cannot  qualify  for  the  exclusion  if  made  to  an  employee  other 
than  an  eligible  employee,  or  if,  during  the  year,  employee  awards 
for  safety  achievement  have  previously  been  awarded  by  the  em- 
ployer to  more  than  10  percent  of  the  employer's  eligible  employ- 
ees. For  this  purpose,  eligible  employees  are  all  employees  of  the 
taxpayer  other  than  managers,  administrators,  clerical  workers, 
and  other  professional  employees,  because  persons  occupying  these 
positions  do  not  engage  in  work  involving  significant  safety  con- 
cerns. 

Deduction  limitations 

Under  section  274  as  amended  by  the  bill,  the  employer's  deduc- 
tion limitation  for  all  employee  achievement  awards  (safety  and 
length  of  service)  provided  to  the  same  employee  during  the  tax- 
able year  generally  is  $400.  In  the  case  of  one  or  more  qualified 
plan  awards  awarded  to  the  same  employee  during  the  taxable 
year,  however,  the  employer's  deduction  limitation  for  all  such 
qualified  plan  awards  (safety  and  length  of  service)  is  $1,600.  In  ad- 
dition to  these  separate  $4()0/$l,600  limitations,  the  $1,600  limita- 
tion applies  in  the  aggregate  if  an  employee  receives  one  or  more 
qualified  plan  awards  during  the  year,  and  also  one  or  more  em- 
ployee achievement  awards  that  are  not  qualified  plan  awards;  i.e., 
the  $400  and  $1,600  limitations  cannot  be  added  together  to  allow 
deductions  exceeding  $1,600  in  the  aggregate  for  employee  achieve- 
ment awards  made  to  the  same  employee  in  a  taxable  year.'* 


^  The  types  of  conditions  and  circumstances  that  are  to  be  deemed  to  create  a  significant  like- 
lihood of  payment  of  disguised  compensation  include,  for  example,  the  making  of  employee 
awards  at  the  time  of  annual  salary  adjustments  or  as  a  substitute  for  a  prior  program  of 
awarding  cash  bonuses,  or  the  providing  of  employee  awards  in  a  way  that  discriminates  in 
favor  of  highly  paid  employees. 

In  the  case  of  an  employee  award  provided  by  a  partnership,  the  deduction  limitations  of 
section  274(b)  apply  to  the  partnership  as  well  as  to  each  partner. 
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A  qualified  plan  award  is  defined  as  an  employee  achievement 
award  provided  under  a  qualified  award  plan,  i.e.,  an  established, 
written  plan  or  program  of  the  taxpayer  that  does  not  discriminate 
in  favor  of  highly  compensated  employees  (within  the  meaning  of 
sec.  414(q))  as  to  eligibility  or  benefits.  However,  an  item  cannot  be 
treated  as  a  qualified  plan  award  if  the  average  cost  per  recipient 
of  all  employee  achievement  awards  made  under  all  qualified 
award  plans  of  the  employer  during  the  taxable  year  exceeds  $400. 
In  making  this  calculation  of  average  cost,  qualified  plan  awards  of 
nominal  value  are  not  to  be  included  in  the  calculation  (i.e.,  are  not 
to  be  added  into  the  total  of  award  costs  under  the  plan).  In  the 
case  of  a  qualified  plan  award  the  cost  of  which  exceeds  $1,600,  the 
entire  cost  of  the  item  is  to  be  added  into  the  total  of  award  costs 
under  the  plan,  notwithstanding  that  only  $1,600  (or  less)  of  such 
cost  is  deductible. 

Excludable  amount 

In  the  case  of  an  employee  achievement  award  the  cost  of  which 
is  fully  deductible  by  the  employer  under  the  dollar  limitations  of 
section  274  (as  amended  by  the  bill),^  the  fair  market  value  of  the 
award  is  fully  excludable  from  gross  income  by  the  employee.  For 
example,  assume  that  an  employer  makes  a  length  of  service 
achievement  award  (other  than  a  qualified  plan  award)  to  an  em- 
ployee in  the  form  of  a  crystal  bowl,  that  the  employer  makes  no 
other  length  of  service  awards  or  safety  achievement  awards  to 
that  employee  in  the  same  year,  and  that  the  employee  has  not  re- 
ceived a  length  of  service  award  from  the  employer  during  the 
prior  four  years.  Assume  further  that  the  cost  of  the  bowl  to  the 
employer  is  $375,  and  that  the  fair  market  value  of  the  bowl  is 
$415.  The  full  fair  market  value  of  $415  is  excludable  from  the  em- 
ployee's gross  income  for  income  tax  purposes  under  section  74  as 
amended  by  the  bill. 

If  any  part  of  the  cost  of  an  employee  achievement  award  ex- 
ceeds the  amount  allowable  as  a  deduction  by  an  employer  because 
of  the  dollar  limitations  of  section  274,  however,  then  the  exclusion 
does  not  apply  to  the  entire  fair  market  value  of  the  award.  In 
such  a  case,  the  employee  must  include  in  gross  income  the  greater 
of  (i)  an  amount  equal  to  the  portion  of  the  cost  to  the  employer  of 
the  award  that  is  not  allowable  as  a  deduction  to  the  employer  (but 
not  an  amount  in  excess  of  the  fair  market  value  of  the  award)  and 
(ii)  the  amount  by  which  the  fair  market  value  of  the  award  ex- 
ceeds the  maximum  dollar  amount  allowable  as  a  deduction  to  the 
employer.  The  remaining  portion  of  the  fair  market  value  of  the 
award  is  not  included  in  the  employee's  gross  income  for  income 
tax  purposes. 

Consider,  for  example,  the  case  of  a  safety  achievement  award  to 
an  eligible  employee  that  is  not  a  qualified  plan  award,  and  that 
costs  the  employer  $500;  assume  that  no  other  employee  achieve- 
ment awards  were  made  to  the  same  employee  during  the  taxable 
year,  and  that  safety  achievement  awards  had  not  previously  been 
awarded  during  the  year  to  more  than  10  percent  of  eligible  em- 


^  In  the  case  of  a  tax-exempt  employer,  the  deduction  limitation  amount  is  that  amount  that 
would  be  deductible  if  the  employer  were  not  exempt  from  taxation. 
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ployees  of  the  employer.  The  employer's  deduction  is  limited  to 
$400.  The  amount  includible  in  gross  income  by  the  employee  is  the 
greater  of  (1)  $100  (the  difference  between  the  item's  cost  and  the 
deduction  limitation),  and  (2)  the  amount  by  which  the  item's  fair 
market  value  exceeds  the  deduction  limitation.  If  the  fair  market 
value  equals,  for  example,  $475,  $100  is  includible  in  the  employ- 
ee's income.  If  the  fair  market  value  equals  $600,  then  $200  is  in- 
cludible in  the  employee's  income. 

Except  to  the  extent  that  the  new  section  74(c)  exclusion  or  sec- 
tion 132(e)  applies,  the  fair  market  value  of  an  employee  award 
(whether  or  not  satisfying  the  definition  of  an  employee  achieve- 
ment award)  is  includible  in  the  employee's  gross  income  under 
section  61,  and  is  not  excludable  under  section  74  (as  amended  by 
the  bill)  or  section  102  (gifts).  The  fair  market  value  of  an  employee 
award  (or  any  portion  thereof)  that  is  not  excludable  from  income 
must  be  included  by  the  employer  on  the  employee's  Form  W-2,  as 
is  required  under  present  law. 

Any  amount  of  an  employee  achievement  award  that  is  excluda- 
ble from  gross  income  under  the  bill  is  includible  in  wages  or  com- 
pensation for  employment  tax  (e.g.,  FICA  tax)  purposes. 

The  committee  bill  does  not  modify  section  132(e),  under  which 
de  minimis  fringe  benefits  are  excluded  from  gross  income.  Thus, 
an  employee  award  is  not  includible  in  income  if  its  fair  market 
value,  after  taking  into  account  the  frequency  with  which  similar 
benefits  are  provided  by  the  employer  to  the  employer's  employees, 
is  so  small  as  to  make  accounting  for  it  unreasonable  or  adminis- 
tratively impracticable. 

For  purposes  of  sections  74  and  274  (as  modified  by  the  bill),  an 
employee  award  that  is  excludable  under  section  132(e)  is  disre-  - 
garded  in  applying  the  rules  regarding  how  frequently  an  individ- 
ual may  receive  a  length  of  service  award,  or  how  many  employees 
of  an  employer  may  receive  a  safety  achievement  award  in  the 
same  taxable  year.  Under  appropriate  circumstances,  however,  the 
fact  that  an  employer  makes  a  practice  of  giving  to  its  employees 
length  of  service  or  safety  achievement  awards  that  qualify  under 
section  74  and  274  may  affect  the  question  of  whether  other  items 
given  to  such  employees  (particularly  if  given  by  reason  of  length 
of  service  or  safety  achievement)  qualify  as  de  minimis  fringe  bene- 
fits under  section  132(e). 

The  question  of  whether  it  is  unreasonable  or  administratively 
impracticable  (within  the  meaning  of  sec.  132(e))  to  account  for  an 
item  may  be  affected  by  the  existence  of  a  program  whereby  the 
taxpayer  regularly  accounts  for  other  like  items  and  complies  with 
the  statutory  reporting  requirements.  Moreover,  in  some  cases  the 
fact  that  a  particular  employee  receives  items  having  the  maxi- 
mum fair  market  value  consistent,  respectively,  with  the  employee 
achievement  award  and  the  de  minimis  fringe  benefit  exclusions 
may  suggest  that  the  employer's  practice  is  not  de  minimis.  This  is 
particularly  so  when  employee  awards  and  other  items,  purported- 
ly within  the  scope  of  section  132(e),  are  provided  to  the  same  indi- 
vidual in  the  same  year. 

The  committee  expects  that  the  exclusion  under  section  132(e)  for 
a  de  minimis  fringe  benefit  will  apply,  under  appropriate  circum- 
stances, to  traditional  retirement  gifts  presented  to  an  employee  on 
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his  or  her  retirement  after  completing  lengthy  service,  where  the 
section  74(c)  exclusion  for  length  of  service  awards  does  not  apply 
because  the  employee  received  such  an  award  within  the  prior  four 
years.  In  considering  whether  an  item  presented  upon  retirement 
qualifies  as  de  minimis,  the  duration  of  the  employee's  tenure  with 
the  employer  generally  has  relevance.  For  example,  in  the  case  of 
an  employee  who  has  worked  for  an  employer  for  25  years,  a  retire- 
ment gift  of  a  gold  watch  may  qualify  for  exclusion  as  a  de  minimis 
fringe  benefit  even  though  gold  watches  given  throughout  the 
period  of  emplojanent  would  not  so  qualify  for  exclusion. 

Effective  Date 

The  provisions  relating  to  the  tax  treatment  of  prizes  and  awards 
are  effective  for  awards  made  in  taxable  years  beginning  sifter  De- 
cember 31,  1986. 

Revenue  Effect 

The  provisions  relating  to  the  tax  treatment  of  prizes  and  awards 
are  estimated  to  decrease  fiscal  year  budget  receipts  by  $19  million 
in  1987,  $52  million  in  1988,  $55  million  in  1989,  $58  million  in 
1990,  and  $61  million  in  1991. 


TECHNICAL  CORRECTIONS  IN  OTHER  PROGRAMS  AFFECTED  BY  THE 
DEFICIT  REDUCTION  ACT  OF  1984 

A.  Technical  Corrections  to  Social  Security  Program 

1.  Special  Social  Security  Treatment  for  Church  Employees  (sec. 
1882  of  the  bill,  sec.  2603  of  the  Act,  sees.  1402  and  3121  of  the 
Code  and  sec.  211  of  the  Social  Security  Act) 

a.  Application  to  members  of  certain  religious  faiths 

Present  Law 

The  Act  allows  a  church  or  qualifying  church-controlled  organi- 
zation to  make  a  one-time  election  to  exclude  from  the  definition  of 
employment,  for  purposes  of  FICA  taxes,  services  performed  in  the 
employ  of  the  church  or  organization.  If  an  election  is  made  to  ex- 
clude services  for  FICA  purposes,  the  employee  is  treated  similarly 
to  a  self-employed  person  with  respect  to  those  services.  Thus,  the 
employee  is  liable  for  self-employment  ("SECA")  taxes  on  remu- 
neration for  such  services.  The  amount  of  remuneration  on  which 
an  employee  of  an  electing  organization  is  liable  for  SECA  tax  is 
generally  the  same  as  the  amount  which  would  have  been  subject 
to  FICA  tax  in  the  absence  of  an  election. 

Under  section  1402(g)  of  the  Code,  an  exemption  from  SECA 
taxes  is  provided  for  self-employed  members  of  a  religious  sect  (e.g., 
the  Amish)  who  are  adherents  of  established  tenets  or  teachings  of 
that  sect,  by  reason  of  which  such  individuals  are  conscientiously 
opposed  to  public  or  private  death,  retirement,  or  medical  insur- 
ance (including  social  security).  This  exemption  is  not  available  to 
employees.  This  exemption  is  granted  only  upon  application  by  the 
individual,  which  must  include  evidence  of  the  sect's  tenets  or 
teachings  and  of  the  individual's  adherence  to  them.  To  obtain  an 
exemption,  the  individual  must  waive  all  social  security  benefits. 

Explanation  of  Provision 

The  bill  makes  clear  that  the  exception  from  SECA  taxes  for 
members  of  certain  religious  faiths  (sec.  1402(g))  is  not  available  for 
services  with  respect  to  which  SECA  tax  is  due  as  a  result  of  an 
election  under  the  Act.  Thus,  if  a  member  of  a  religious  faith  cov- 
ered by  the  sec.  1402(g)  exception  is  an  employee  of  a  church  or 
church-controlled  organization,  and  that  church  or  organization 
elects  to  treat  the  employee  as  self-employed  for  FICA  tax  pur- 
poses, the  employee  cannot  also  claim  a  section  1402(g)  exception 
from  SECA  taxes  with  respect  to  those  services.  This  provision  pre- 
vents the  combination  of  an  election  under  the  Act,  and  a  section 
1402(g)  exception,  from  resulting  in  an  avoidance  of  any  employ- 
ment taxes  on  the  services  performed  for  the  electing  organization. 
This  is  consistent  with  the  general  principle  that  the  tax  for  serv- 

(1071) 


1072 


ices  covered  by  an  election  should  be  determined  (to  the  extent  pos- 
sible) as  it  would  be  under  FICA,  for  which  the  section  1402(g)  ex- 
ception would  be  unavailable.  The  provision  does  not  affect  the  in- 
dividual's ability  to  claim  a  section  1402(g)  exception  with  respect 
to  other  services  not  covered  by  an  election  under  the  Act. 

b.  Computation  of  income  subject  to  SECA  tax 

Present  Law 

Under  the  Act,  the  remuneration  on  which  the  employee  of  an 
electing  church  or  organization  is  liable  for  SECA  tax  generally  is 
the  same  as  the  amount  which  would  have  been  subject  to  FICA 
tax  if  that  individual  had  continued  to  be  treated  as  an  employee. 
Thus,  trade  or  business  expenses  are  not  subtracted  in  computing 
self-employment  income  (reimbursed  business  expenses  are  not  in- 
cluded in  self-employment  income,  however),  and  the  $400  thresh- 
old generally  applicable  to  self-employment  income  does  not  apply. 
Similarly,  a  $100  threshold  (per  employer)  for  a  taxable  year  ap- 
plies in  determining  whether  remuneration  for  services  covered  by 
an  election  is  subject  to  SECA  tax.  However,  after  1989  these  em- 
ployees will  be  eligible  for  a  deduction,  in  computing  SECA  taxes, 
for  the  product  of  net  earnings  from  self-employment  and  one-half 
of  the  SECA  rate. 

Explanation  of  Provision 

The  bill  provides  several  changes  to  insure  that  church  employee 
income  will  be  determined,  as  far  as  possible,  using  FICA  princi- 
ples, and  that  the  taxation  of  other  self-employment  income  will 
not  be  affected  by  an  election.  Specifically,  the  bill  specifies  that 
the  SECA  tax  base  for  services  covered  by  an  election  is  to  be  com- 
puted in  a  separate  "basket"  from  the  tax  base  for  other  self-em- 
ployment  income.  Thus,  church  employee  income  is  not  reduced  by 
any  deduction,  while  other  income  and  deductions  are  not  affected 
by  items  attributable  to  church  employee  income.  (This  rule  does 
not  apply  to  the  deduction  for  the  product  of  all  net  self-employ- 
ment earnings  and  one-half  the  SECA  tax  rate,  beginning  after 
1989).  Additionally,  the  $100  threshold  for  taxing  church  employee 
income,  and  the  $400  threshold  applicable  to  other  self-employment 
income,  are  separately  applied  under  the  bill  (i.e.,  church  employee 
income  does  not  count  toward  the  general  $400  threshold). 

This  provision  is  effective  only  for  remuneration  paid  or  derived 
in  taxable  years  beginning  on  or  after  January  1,  1986. 

c.  Voluntary  revocation  of  election 

Present  Law 

Under  the  Act,  a  church  or  organization  must  make  an  election 
to  treat  services  performed  for  the  church  or  organization  as  sub- 
ject to  SECA  (rather  than  FICA)  taxes  before  its  first  quarterly  em- 
ployment tax  return  is  due,  or  if  later,  90  days  after  July  18,  1984. 


The  "optional"  method  of  computing  self-employment  income  applies  only  to  non-church 
employee  income. 
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Once  made,  that  election  may  not  be  revoked  by  the  church  or  or- 
ganization. However,  an  election  is  to  be  permanently  revoked  by 
the  Treasury  Department  if  the  electing  church  or  organization 
fails  to  provide  required  information  regarding  its  employees  for  a 
period  of  two  years  or  more  and,  upon  request  by  the  Treasury  De- 
partment, fails  to  fiimish  previously  unfurnished  information  for 
the  period  covered  by  the  election.  (This  information  is  required  in 
order  to  monitor  compliance  with  the  provisions  of  the  Act.)  This 
rule  could  allow  an  electing  church  or  organization  effectively  to 
revoke  its  election  by  failing  to  provide  the  required  information. 

Explanation  of  Provision 

The  bill  allows  a  church  or  organization  to  revoke  an  election 
under  regulations  to  be  prescribed  by  the  Treasury  Department. 
The  bill  does  not  amend  the  present-law  rules  allowing  the  Treas- 
ury Department  to  revoke  an  election  for  failure  to  provide  re- 
quired information.  A  church  or  organization  which  revokes  an 
election  (or  for  which  the  election  is  revoked)  cannot  make  another 
election,  because  the  time  for  making  such  an  election  has  lapsed. 

2.  Miscellaneous  Corrections  (sec.  1883  of  the  bill) 

The  bill  makes  certain  corrections  in  spelling,  language,  and  in- 
dentation provisions  related  to  Social  Security  Act  programs. 


B.  Technical  Corrections  to  AFDC  and  Child  Support  Programs 

1.  Disregard  of  Income  of  a  Stepparent  (sec.  1883(b)(1)(A)  of  the 

bill) 

Present  Law 

The  AFDC  plan  requirement  pertaining  to  the  treatment  of 
earned  income  of  a  stepparent  allows  a  monthly  disregard  of  $75 
(in  recognition  of  work  expenses).  Current  law  allows  the  Secretary 
to  prescribe  the  disregard  or  a  lesser  amount  for  individuals  not  in 
full-time  emplo3rment  or  not  employed  throughout  the  month. 

Explanation  of  Provision 

The  bill  deletes  the  Secretary's  authority  for  the  disregard  of  a 
lesser  amount  in  the  case  of  earnings  of  a  stepfather,  since  the  Def- 
icit Reduction  Act  deleted  the  comparable  authority  for  the  general 
income  disregard  provision  of  section  402(a)(8)  of  the  Act. 

This  provision  is  effective  October  1,  1984,  the  effective  date  of 
the  Deficit  Reduction  Act  amendment  to  section  402(aX8). 

2.  Family  Unit  Rule  (sec.  1883(b)(2)(A)  of  the  bill 

Present  Law 

Section  402(a)(38)  of  the  Social  Security  Act  requires  the  inclu- 
sion in  the  AFDC  family  unit  of  all  parents  of  the  dependent  child, 
and  all  siblings  who  are  themselves  dependent  children. 

Explanation  of  Provision 

The  bill  clarifies  that  a  sibling  is  to  be  included  in  the  AFDC 
family  unit  who  is  deprived  of  parental  support  or  care  by  reason 
of  the  unemplojonent  of  a  parent  (and  meets  the  other  criteria  of  a 
dependent  child)  as  well  as  one  who  is  deprived  by  reason  of  the 
death,  absence,  or  incapacity  of  a  parent.  No  such  distinction  be- 
tween these  two  categories  was  intended,  and  this  provision  will 
clarify  that,  in  a  State  that  provides  AFDC  on  the  basis  of  the  un- 
employment of  a  parent,  siblings  who  are  dependent  children  for 
that  reason  must  be  included  in  the  AFDC  unit. 

This  provision  is  effective  October  1,  1984,  the  date  that  para- 
graph (38)  was  added  to  section  402(a)  of  the  Act. 

3.  Income  of  AFDC  Family  Unit  (sec.  1883(b)(2)(B)  of  the  bill) 

Present  Law 

Section  402(a)(38)  of  the  Social  Security  Act  requires  that,  in  de- 
termining the  eligibility  and  benefit  amount  of  the  AFDC  family 
unit,  all  income  of  family  members  must  be  included.  Specific  ref- 
erence is  made  to  OASDI  benefits  paid  under  title  II  of  the  Act. 
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Explanation  of  Provision 

The  bill  makes  clear  that  title  II  benefits,  along  with  income 
from  all  other  sources,  are  to  be  included  by  the  State  agency  in 
determining  AFDC  eligibility  and  benefits.  The  provision  also  clari- 
fies that  counting  these  benefits  in  this  way  will  not  be  considered 
to  violate  section  208(e).  That  section  makes  it  a  crime,  under  the 
general  title  II  rules,  for  a  payee  to  use  the  OASDI  payments  for 
someone  other  than  the  beneficiary.  Therefore,  this  provision  clari- 
fies that  that  latter  section  is  inapplicable  to  the  inclusion  of  such 
benefits  in  the  AFDC  family's  income. 

The  bill  also  makes  clear  that  support  payments,  regardless  of 
the  terms  of  the  payer's  obligation  under  State  law,  must  be  includ- 
ed as  part  of  the  total  income  available  to  the  family.  (This  is  the 
same  result  that  occurs  when  AFDC  is  paid  to  the  family  for  a 
month  and  the  child  support  agency  subsequently  collects  support 
on  behalf  of  one  or  more  family  members  and  then  reimburses  the 
AFDC  agency  for  assistance  already  provided.) 

This  provision  is  effective  October  1,  1984,  the  date  that  para- 
graph (38)  was  added  to  the  Social  Security  Act. 

4.  Clerical  Correction  Relating  to  Income  of  AFDC  Family  Unit 

(sec.  1883(b)(2)(C)  of  the  bill) 

Explanation  of  Provision 

The  bill  corrects  the  indentation  and  placement  of  a  portion  of 
section  402(a)(38)  of  the  Social  Security  Act.  The  provision  is  effec- 
tive October  1,  1984,  the  date  that  paragraph  (38)  was  added  to  the 
Act. 

5.  Income  of  a  Minor  AFDC  Parent  (sec.  1883(b)(3)  of  the  bill) 

Present  Law 

Section  402(a)(39)  of  the  Social  Security  Act  requires,  that  in  de- 
termining the  income  of  a  minor  parent  (of  an  AFDC  child)  who  is 
living  with  her  own  parents  or  legal  guardian,  the  State  agency 
must  include  the  income  of  the  parents  or  legal  guardian.  In  decid- 
ing what  age  defines  "minor"  for  this  purpose,  paragraph  (39)  cross 
refers  to  the  "age  selected  by  the  State  pursuant  to  section 
406(a)(2)"  (the  upper  age  limit  chosen  for  establishing  eligibility  as 
an  AFDC  child). 

Explanation  of  Provision 

This  bill  clarifies  that  for  purposes  of  defining  the  age  limit  of 
parents  to  whom  paragraph  (39)  applies,  the  age  is  that  selected  by 
the  State  for  purposes  of  defining  a  dependent  child,  without 
regard  to  whether  the  minor  parent  is  attending  school.  This  provi- 
sion makes  clear  that  only  the  age  limit,  and  not  the  school  attend- 
ance element,  was  intended  to  be  relevant  to  the  income  computa- 
tion rule  of  paragraph  (39)  (thus  avoiding  any  incentive  on  the  part 
of  the  minor  parent  to  drop  out  of  school). 
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This  provision  makes  a  conforming  change  necessitated  by  the 
renumbering  of  the  paragraphs  of  section  457(b)  by  the  Deficit  Re- 
duction Act. 

6.  Child    Support    Program — Conforming    Amendment  (sec. 
1883(b)(6)  of  the  bill) 

Explanation  of  Provision 

7.  Federal  Incentive  Payments  in  Cases  of  Interstate  Collections 

(sec.  1883(b)(7)  of  the  bill  and  sec.  458(d)  of  the  Social  Security 
Act) 

Present  Law 

P.L.  98-378  made  a  number  of  amendments  to  the  child  support 
enforcement  program.  Several  of  these  amendments  were  designed 
to  encourage  States  to  enforce  the  more  complicated  interstate 
child  support  obligations  which  arise  when  the  custodial  parent 
and  child(ren)  live  in  one  State  and  the  noncustodial  parent  lives  in 
another  State. 

Section  458(d)  of  the  Socurity  Security  Act  as  established  by  P.L. 
98-378  provides  that  in  interstate  cases  "support  which  is  collected 
by  one  State  on  behalf  of  individuals  residing  in  another  State 
shall  be  treated  as  having  been  collected  in  full  by  each  such 
State,"  As  a  result,  in  interstate  collection  efforts,  both  States  are 
to  be  credited  with  the  collection  for  the  purposes  of  calculating  the 
incentive  payment. 

Explanation  of  Provision 

The  bill  clarifies  the  intent  of  Congress  that  the  incentive  be 
credited  to  both  the  State  initiating  the  collection  and  the  State 
making  the  collection.  It  describes  the  initiating  State  as  the  State 
requesting  the  collection,  rather  than  the  State  of  residence  of  the 
individuals  on  whose  behalf  the  collection  is  made.  The  change  is 
necessary  because  the  State  of  residence  is  not  always  the  same  as 
the  State  initiating  the  collection  request. 

8.  Exclusion  from  AFDC  Unit  of  Siblings  Receiving  Foster  Care 

Maintenance  Payments  (sec.  1883(b)(9)  of  the  bill) 
Present  Law 

Prior  to  the  addition  of  the  family  unit  rule  in  AFDC  (section 
402(a)(38))  by  the  Deficit  Reduction  Act,  a  sibling  of  an  AFDC  child, 
residing  in  the  AFDC  household  but  receiving  foster  care  mainte- 
nance pajmients  under  part  E  of  title  IV  of  the  Act,  was  excluded 
from  the  AFDC  family  unit. 

Explanation  of  Provision 

The  bill  adds  a  new  section  to  part  E  of  title  IV  to  make  clear 
that  the  sibling  (of  an  AFDC  child)  receiving  foster  care  mainte- 
nance payments  is  not  a  member  of  the  AFDC  unit.  This  provision 
assures  that,  by  authorizing  foster  care  payment  in  a  separate  part 
E,  rather  than  under  the  predecessor  section  408  of  the  AFDC  pro- 
gram, no  change  will  occur  in  the  treatment  of  the  various  individ- 
uals concerned. 

This  provision  is  effective  October  1,  1984,  the  date  upon  which 
the  AFDC  family  unit  rule  (which  caused  the  question  to  arise) 
became  effective. 


C.  Technical  Corrections  to  Unemployment  Compensation 

Program 

1.  Limitation  on  the  Federal  Unemployment  Tax  Act  (FUTA) 
Credit  in  States  Meeting  the  Solvency  Requirements  of  Section 
1202  of  the  Social  Security  Act  (sec.  1884  of  the  bill  and  sec. 
3302(f)  of  the  Code) 

Present  Law 

Under  present  law,  States  can  borrow  funds  from  the  Federal 
Unemplo3maent  account  if  they  have  insufficient  funds  in  their  own 
unemplojonent  accounts  to  pay  unemployment  benefits.  Depending 
on  the  month  in  which  such  a  loan  is  advanced,  a  State  has  be- 
tween 22  and  34  months  to  repay  the  loan.  If  the  loan  is  not  repaid 
in  time,  the  FUTA  tax  credit  for  employers  in  the  State  is  reduced 
by  .3%  for  each  year  the  loan  is  in  arrears. 

The  Social  Security  Act  Amendments  of  1983  provided  for  a  par- 
tial limitation  on  the  FUTA  credit  reduction  in  States  that  take 
legislative  steps  to  improve  the  solvency  of  their  unemployment  in- 
surance systems.  If  States  meet  the  solvency  test,  the  FUTA  credit 
reduction  is  limited  to  .1%  a  year  for  each  year  a  State  has  a  loan 
in  arrears.  This  limitation  on  the  FUTA  credit  reduction  is  in 
effect  for  calendar  years  1983,  1984  and  1985. 

Explanation  of  Provision 

The  bill  clarifies  that  the  limitation  on  the  FUTA  credit  reduc- 
tion in  States  meeting  the  solvency  test  of  Section  1202  of  the 
Social  Security  Act  expires  at  the  end  of  calendar  year  1985. 

2.  Reference  to  Agricultural  Crew  Leaders  in  the  Federal  Unem- 
ployment Tax  Act  (FUTA)  (sec.  1884  of  the  bill  and  sec.  3306  of 
the  Code) 

Present  Law 

Section  3306(O)(A)(i)  of  the  Internal  Revenue  Code  provides  that 
for  purposes  of  the  Federal  Unemployment  Tax  Act  an  individual 
who  is  a  member  of  a  crew  furnished  by  a  crew  leader  to  perform 
agricultural  labor  for  any  other  person  shall  be  treated  as  an  em- 
ployee of  such  crew  leader  if  such  crew  leader  holds  a  valid  certifi- 
cate of  registration  under  the  Farm  Labor  Contractor  Act  of  1963. 
This  act  has  been  repealed  and  replaced  with  the  Migrant  and  Sea- 
sonal Agricultural  Workers  Protection  Act  of  1983. 

Explanation  of  Provision 

The  bill  strikes  the  reference  in  section  3306  of  the  Internal  Rev- 
enue Code  of  1954  to  the  Farm  Labor  Contractor  Act  of  1963  and 
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replaces  it  with  a  reference  to  the  Migrant  and  Seasonal  Agricul- 
tural Workers  Protection  Act  of  1983. 

D.  Technical  Corrections  to  the  Child  Support  Enforcement 
Amendments  of  1984 

Distribution  of  Child  Support  Collections  (sec.  1898  of  the  bill) 

Present  Law 

Section  457(bX3)  of  the  Social  Security  Act  provides  that  when 
child  support  is  collected  on  behalf  of  an  AFDC  child,  amounts  for 
current  support  in  excess  of  the  current  AFDC  payment  (for  which 
the  State  and  Federal  governments  may  reimburse  themselves),  are 
paid  to  the  family  up  to  the  amount  of  monthly  support  required 
by  a  court  order. 

Explanation  of  Provision 

The  bill  changes  the  reference  from  the  amount  required  by 
"court  order**  to  "court  or  administrative  order,"  to  conform  it  with 
a  parsillel  provision  added  to  the  law  by  the  C!hild  Support  Enforce- 
ment Amendments  of  1984  to  use  administrative  processes  for  es- 
tablishing support  obligations.  This  provision  is  effective  on  enact- 
ment. 


TECHNICAL  CORRECTIONS  TO  THE  CONSOLIDATED  OMNIBUS  BUDGET 
RECONCILIATION  ACT  OF  1985 

Technical  Corrections  to  Customs  User  Fees 

1.  Amendment  Relating  to  Fee  on  Passengers  (sec.  1893(a)  of  the 

bill  and  sec.  13031(b)  of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985) 

The  bill  clarifies  that  the  $5  fee  for  passengers  arriving  in  the 
United  States  shall  not  be  collected  from  passengers  in  transit  to  a 
destination  outside  the  United  States  where  the  passenger  does  not 
pass  through  Customs  inspectional  services. 

2.  Amendment  Relating  to  Overtime  Provided  by  U.S.  Customs  at 

Foreign  Preclearance  Facilities  (sec.  1893(b)  of  the  bill  and 
sec.  13031(e)(1)  of  the  Consolidated  Omnibus  Budget  Reconcil- 
iation Act  of  1985) 

The  bill  clarifies  that  overtime  customs  services  are  to  be  provid- 
ed at  no  cost  to  airlines  or  airline  passengers  in  connectrion  with 
the  pre-clearance  of  scheduled  airline  flights  where  pre-clearance 
takes  the  place  of  Customs  inspection  upon  the  arrival  of  such  air- 
line flights  in  the  United  States. 

3.  Amendment  Relating  to  Remittance  of  Fees  (sec.  1893(c)  of  the 

bill  and  sec.  13031(g)  of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985) 

The  bill  specifies  that  Customs  user  fees  are  to  be  collected  and 
remitted  to  the  Customs  Service  through  procedures  comparable  to 
those  already  in  place  for  the  collection  and  remittance  to  the  In- 
ternal Revenue  Service  of  the  tax  on  the  use  of  international  travel 
facilities. 

4.  Amendment  Relating  to  Overtime  Charges  for  Inspectional  Serv- 

ices Other  Than  Those  Performed  for  Customs  Purposes  (sec. 
1893(d)  of  the  bill,  sec.  13031(h)(2)  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985,  and  sec.  53  of  the 
Airport  and  Airway  Development  Act  of  1970) 

The  bill  clarifies  that  overtime  charges  incurred  for  inspectional 
services  of  the  Federal  Government,  other  than  Customs,  such  as 
for  agricultural  and  immigration  inspections,  are  not  affected  by  the 
changes  made  by  the  Customs  user  fee  provision.  Such  overtime 
services  are  to  be  reimbursed  on  the  same  basis  as  was  the  case 
prior  to  the  enactment  of  section  13031  of  the  Consolidated  Omni- 
bus Budget  Reconciliation  Act  of  1985. 

B.  Medicare  and  Medicaid  Technical  Corrections  (sec.  1895  of  the 
bill,  sees.  1866,  1842,  1902,  1903,  and  1920  of  the  Social  Secu- 
rity Act,  and  sees.  9127,  9202,  9221,  9517,  and  9528  of  the  Con- 
solidated Omnibus  Budget  Reconciliation  Act  of  1985) 

The  bill  makes  miscellaneous  technical  corrections  to  the  Social 
Security  Act  and  the  Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985  (P.L.  99-272).  The  corrections  will  be  effective  as  if  the 
corrected  provisions  had  been  originally  included  in,  or  amended 
by,  P.L.  99-272. 
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JOINT  EXPLANATORY  STATEMENT  OF  THE  COMMITTEE 
OF  CONFERENCE 


The  managers  on  the  part  of  the  House  and  the  Senate  at  the 
conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendment  of  the  Senate  to  the  bill  (H.R.  3838)  to  reform  the  in- 
ternal revenue  laws  of  the  United  States,  submit  the  following  joint 
statement  to  the  House  and  the  Senate  in  explanation  of  the  effect 
of  the  action  agreed  upon  by  the  managers  and  recommended  in 
the  accompan3dng  conference  report: 

The  Senate  amendment  struck  out  all  of  the  House  bill  after  the 
enacting  clause  and  inserted  a  substitute  text. 

The  House  recedes  from  its  disagreement  to  the  amendment  of 
the  Senate  with  an  amendment  which  is  a  substitute  for  the  House 
bill  and  the  Senate  amendment.  The  differences  between  the  House 
bill,  the  Senate  amendment,  and  the  substitute  agreed  to  in  confer- 
ence are  noted  below,  except  for  clerical  corrections,  conforming 
changes  made  necessary  for  agreements  reached  by  the  conferees, 
and  minor  drafting  and  clarifying  changes. 
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TAX  REFORM  ACT  OF  1986 


September  18, 1986.— Ordered  to  be  printed 


Mr.  RosTENKOWSKi,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 


[To  accompany  H.R.  3838] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bill  (H.R.  3838)  to 
reform  the  internal  revenue  laws  of  the  United  States,  having  met, 
after  full  and  free  conference,  have  agreed  to  recommend  and  do 
recommend  to  their  respective  Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  and  agree  to  the  same  with  an  amendment  as  fol- 
lows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate  ^ 
amendment  insert  the  following: 

SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

(a)  Short  Title. — This  Act  may  be  cited  as  the  "Tax  Reform  Act 

of  me". 

(b)  Table  of  Contents. — 

TITLE  I— INDIVIDUAL  INCOME  TAX  PROVISIONS 

Subtitle  A — Rate  Reductions;  Increase  in  Standard  Deduction  and  Personal 

Exemptions 

Sec.  101.  Rate  reductions. 
Sec.  102.  Increase  in  standard  deduction. 
Sec.  103.  Increase  in  personal  exemptions. 
Sec.  104.  Technical  amendments. 

Subtitle  B — Provisions  Related  to  Tax  Credits 
Sec.  111.  Increase  in  earned  income  credit. 

Sec.  112.  Repeal  of  credit  for  contributions  to  candidates  for  public  office. 

Subtitle  C— Provisions  Related  to  Exclusions 

Sec.  121.  Taxation  of  unemployment  compensation. 
Sec.  122.  Prizes  and  awards. 
Sec.  123.  Scholarships. 
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Subtitle  D — Provisions  Related  to  Deductions 

Sec.  131.  Repeal  of  deduction  for  2-eamer  married  couples. 
Sec.  1S2.  2-percent  floor  on  miscellaneous  itemized  deductions. 
Sec.  133.  Medical  expense  deduction  limitation  increased. 
Sec.  134-  Repeal  of  deduction  for  State  and  local  sales  tax. 
Sec.  135.  Repeal  of  deduction  for  adoption  expenses. 

Subtitle  E — Miscellaneous  Provisions 
Sec  141-  Repeal  of  income  averaging. 

Sec.  142.  Limitations  on  deductions  for  meals,  travel,  and  entertainment. 
Sec  143.  Changes  in  treatment  of  hobby  loss,  etc. 

Sec  144-  Deduction  for  mortgage  interest  and  real  property  taxes  allowable  where 
parsonage  allowance  or  military  housing  allowance  received. 

Subtitle  F— Effective  Dates 

Sec  151.  Effective  dates. 

TITLE  II— PROVISIONS  RELATING  TO  CAPITAL  COST 

Subtitle  A — Depreciation  Provisions 

Sec  201.  Modification  of  accelerated  cost  recovery  system. 

Sec.  202.  Expensing  of  depreciable  assets. 

Sec  203.  Effective  dates;  general  transitional  rules. 

Subtitle  B — Repeal  of  Regular  Investment  Tax  Credit 
Sec.  211.  Repeal  of  regular  investment  tax  credit. 

Sec  212.  Effective  15-year  carryback  of  existing  carryforwards  of  steel  companies. 
Sec  213.  Effective  15-year  carryback  of  existing  carryforwards  of  qualified  farmers. 

Subtitle  C — General  Business  Credit  Reduction 

Sec  221.  Reduction  in  tax  liability  which  may  be  offset  by  business  credit  from  85 
percent  to  75  percent. 

Subtitle  D — Research  and  Development  Provisions 

Sec  231.  Amendments  relating  to  credit  for  increasing  research  activities. 
Sec  232.  Extension  of  credit  for  clinical  testing  expenses  for  certain  drugs. 

Subtitle  E — Changes  in  Certain  Amortization  Provisions 

Sec  241.  Repeal  of  5-year  amortization  of  trademark  and  trade  name  expenditures. 
Sec  242.  Repeal  of  amortization  of  railroad  grading  and  tunnel  bores. 
Sec.  243.  Deduction  for  bus  and  freight  forwarder  operating  authority. 
Sec  244-  Treatment  of  expenditures  for  removal  of  architectural  barriers  to  the 
handicapped  and  elderly  made  permanent. 

Subtitle  F— Provisions  Relating  to  Real  Estate 

Sec  251.  Modification  of  investment  tax  credit  for  rehabilitation  expenditures. 
Sec  252.  Low-income  housing  credit. 

Subtitle  G — Merchant  Marine  Capital  Construction  Funds 
Sec  261.  Provisions  relating  to  merchant  marine  capital  construction  funds. 

TITLE  III— CAPITAL  GAINS 

Subtitle  A — Individual  Capital  Gains 

Sec.  301.  Repeal  of  exclusion  for  long-term  capital  gains  of  individuals. 
Sec.  302.  28-percent  capital  gains  rate  for  taxpayers  other  than  corporations. 

Subtitle  B — Repeal  of  Corporate  Capital  Gains  Treatment 

Sec.  311.  Repeal  of  corporate  capital  gains  treatment. 

Subtitle  C— Incentive  Stock  Options 

Sec  321.  Repeal  of  requirement  that  incentive  stock  options  are  exercisable  only  in 
chronological  order;  modification  of  $100,000  limitation. 
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Subtitle  D— Straddles 

Sec.  331.  Year-end  rule  expanded. 

TITLE  IV— AGRICULTURE,  ENERGY,  AND  NATURAL  RESOURCES 

Subtitle  A — Agriculture 

Sec.  4OL  Limitation  on  expensing  of  soil  and  water  conservation  expenditures. 
Sec.  402.  Repeal  of  special  treatment  for  expenditures  for  clearing  hind. 
Sec.  403.  Treatment  of  dispositions  of  converted  wetlands  or  highly  erodible  crop- 
lands. 

Sec.  404-  Limitation  on  certain  prepaid  farming  expenses. 

Sec.  405.  Tax  treatment  of  discnarge  of  certain  indebtedness  of  solvent  fanners. 
Subtitle  B — Treatment  of  Oil,  Gas,  Geothermal,  and  Hard  Minerals 

Sec.  4IL  Treatment  of  intangible  drilling  costs  and  mineral  exploration  and  devel- 
opment costs. 

Sec.  412.  Modification  of  percentage  depletion  rules. 

Sec.  413.  Gain  from  disposition  of  interests  in  oil,  gas,  geothermal,  or  other  mineral 
properties. 

Subtitle  C — Other  Provisions 

Sec.  421.  Extension  of  energy  investment  credit  for  solar,  geothermal,  ocean  thermal, 

and  biomass  property. 
Sec.  422.  Provisions  relating  to  excise  tax  on  fuels. 
Sec.  423.  Ethyl  alcohol  ana  mixtures  thereof  for  fuel  use. 

TITLE  V—TAX  SHELTER  LIMITATIONS;  INTEREST  LIMITATIONS 

Subtitle  A — Limitations  on  Tax  Shelters 

Sec.  501  Limitations  on  losses  and  credits  from  passive  activities. 

Sec.  502.  Transitional  rule  for  low-income  housing. 

Sec.  503.  Extension  of  at  risk  limitations  to  real  property. 

Subtitle  B — Interest  Expense 

Sec.  511  Limitations  on  deduction  for  nonbusiness  interest. 

TITLE  VI~CORPORATE  PROVISIONS 

Subtitle  A — Corporate  Rate  Reductions 

Sec.  601.  Corporate  rate  reductions. 

Subtitle  B — Treatment  of  Stock  and  Stock  Dividends 

Sec.  611.  Reduction  in  dividends  received  deduction. 

Sec.  612.  Repeal  of  partial  exclusion  of  dividends  received  by  individuals. 
Sec.  613.  Nondeductibility  of  stock  redemption  expenses. 

Sec.  614-  Reduction  in  stock  basis  for  nontaxed  portion  of  extraordinary  dividends. 

Subtitle  C — Limitation  on  Net  Operating  Loss  Carryforwards  and  Excess  Credit 

Carryforwards 

Sec.  621.  Limitation  on  net  operating  loss  carryforwards. 

Subtitle  D — Recognition  of  Gain  and  Loss  on  Distributions  of  Property  in 

Liquidation 

Sec.  631.  Recognition  of  gain  and  loss  on  distributions  of  property  in  liquidation. 

Sec.  632.  Treatment  of  C  corporations  electing  subchapter  S  status. 

Sec.  633.  Effective  dates. 

Sec.  634-  Study  of  corporate  provisions. 

Subtitle  E — Other  Corporate  Provisions 

Sec.  641-  Special  allocation  rules  for  certain  asset  acquisitions. 

Sec.  642.  Modification  of  diefinition  of  related  party. 

Sec.  643.  Treatment  of  amortizable  bond  premium  as  interest. 

Sec.  644-  Provisions  relating  to  cooperative  housing  corporations. 

Sec.  645.  Special  rules  relating  to  personal  holding  company  tax. 

Sec.  646.  Certain  entitles  not  treated  as  corporations. 
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Sec.  6^7.  Special  rule  for  disposition  of  stock  of  subsidiary. 

Subtitle  F— Regulated  Investment  Companies 

Sec.  651.  Excise  tax  on  undistributed  income  of  regulated  investment  companies. 

Sec.  652.  Treatment  of  business  development  companies. 

Sec.  653.  Amendments  to  qualification  rules. 

Sec.  654.  Treatment  of  series  funds  as  separate  corporations. 

Sec.  655.  Extension  of  period  for  mailing  notices  to  shareholders. 

Sec.  656.  Protection  of  mutual  funds  receiving  third-party  summonses. 

Sec.  657.  Certain  distributions  not  treated  as  preferential  dividends. 

Subtitle  G — Real  Estate  Investment  Trusts 

Sec.  661.  General  qualification  requirements. 

Sec.  662.  Asset  and  income  requirements. 

Sec.  663.  Definition  of  rents. 

Sec.  664.  Distribution  requirements. 

Sec.  665.  Treatment  of  capital  gains. 

Sec.  666.  Modifications  of  prohibited  transaction  rules. 

Sec.  667.  Deficiency  dividends  of  real  estate  investment  trusts  not  subject  to  penalty 
under  section  6697. 

Sec.  668.  Excise  tax  on  undistributed  income  of  real  estate  investment  trusts. 

Sec.  669.  Effective  dates. 

Subtitle  H— Taxation  of  Interests  in  Entities  Holding  Real  Estate  Mortgages 
Sec.  671.  Taxation  of  real  estate  mortgage  investment  conduits. 

Sec.  672.  Rules  for  accruing  original  issue  discount  on  regular  interests  and  similar 

debt  instruments. 
Sec.  673.  Treatment  of  taxable  mortgage  pools. 
Sec.  674.  Compliance  provisions. 
Sec.  675.  Effective  dates. 

TITLE  VII— ALTERNATIVE  MINIMUM  TAX 

Sec.  701.  Alternative  minimum  tax  for  individuals  and  corporations. 
Sec.  702.  Study  of  book  and  earnings  and  profits  adjustments. 

TITLE  VIII— ACCOUNTING  PROVISIONS 

Subtitle  A — General  Provisions 

Sec.  801.  Limitation  on  use  of  cash  method  of  accounting. 

Sec.  802.  Simplified  dollar-value  LIFO  method  for  certain  small  businesses. 

Sec.  803.  Capitalization  and  inclusion  in  inventory  costs  of  certain  expenses. 

Sec.  8O4.  Modifications  of  method  of  accounting  for  long-term  contracts. 

Sec.  805.  Repeal  of  reserve  for  bad  debts  of  taxpayers  other  than  financial  institu- 
tions. 

Sec.  806.  Taxable  years  of  certain  entities. 

Subtitle  B — Treatment  of  Installment  Obligations 

Sec.  811.  Allocation  of  indebtedness  as  payment  on  installment  obligation. 
Sec.  812.  Disallowance  of  use  of  installment  method  for  certain  obligations. 

Subtitle  C— Other  Provisions 
Sec.  821.  Income  attributable  to  utility  services. 

Sec.  822.  Repeal  of  application  of  discharge  of  indebtedness  rules  to  qualified  busi- 
ness indebtedness. 
Sec.  823.  Repeal  of  deduction  for  qualified  discount  coupons. 
Sec.  824.  Inclusion  in  gross  income  of  contributions  in  aid  of  construction. 

TITLE  IX— FINANCIAL  INSTITUTIONS 

Sec.  901.  Limitations  on  bad  debt  reserves. 

Sec.  902.  Interest  incurred  to  carry  tax-exempt  bonds. 

Sec.  903.  Termination  of  special  10-year  carryback  rules  for  certain  financial  institu- 
tions; new  special  carryover  rules  for  certain  losses. 

Sec.  904.  Repeal  of  special  reorganization  rules  for  financial  institutions. 

Sec.  905.  Treatment  of  losses  on  deposits  or  accounts  in  insolvent  financial  institu- 
tions. 
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TITLE  X— INSURANCE  PRODUCTS  AND  COMPANIES 
Subtitle  A — Policyholder  Issues 

Sec.  1001.  Repeal  of  exclusion  for  interest  on  installment  payments  of  life  insurance 
proceeds. 

Sec.  1002.  Exclusion  from  income  with  respect  to  structured  settlements  limited  to 
cases  involving  physical  injury. 

Sec.  1003.  Denial  of  deduction  for  interest  on  loans  from  certain  life  insurance  con- 
tracts. 

Sec.  1004.  Deduction  for  nonbusiness  casualty  losses  covered  by  insurance  allowable 
only  if  claim  filed. 

Subtitle  B — Life  Insurance  Companies 
Sec.  1011.  Repeal  of  special  life  insurance  company  deduction. 

Sec.  1012.  Repeal  of  tax-exempt  status  for  certain  organizations  providing  commer- 
cial-type insurance. 

Sec.  1013.  Operations  loss  deduction  of  insolvent  companies  may  offset  distributions 
from  policyholders  surplus  account. 

Subtitle  C— Property  and  Casualty  Insurance  Companies 

Sec.  1021.  Inclusion  in  income  of  20  percent  of  unearned  premium  reserve. 

Sec.  1022.  Treatment  of  certain  dividends  and  tax-exempt  interest. 

Sec.  1023.  Discounting  of  unpaid  losses  and  certain  unpaid  expenses. 

Sec.  1024.  Repeal  of  protection  against  loss  account;  revision  of  special  treatment  for 

small  companies;  combination  of  parts  II  and  III. 
Sec.  1025.  Study  of  treatment  of  property  and  casualty  insurance  companies. 

Subtitle  D— Miscellaneous  Provisions 

Sec.  1031.  Physicians '  and  surgeons '  mutual  protection  and  interindemnity  arrange- 
ments or  associations. 

TITLE  XI— PENSIONS  AND  DEFERRED  COMPENSATION;  EMPLOYEE 
BENEFITS;  EMPLOYEE  STOCK  OWNERSHIP  PLANS 

Subtitle  A — Pensions  and  Deferred  Compensation 

Part  I— Limitations  on  Tax-Deferred  Savings 

SUBPART  A — RULES  APPLICABLE  TO  IRAS 

Sec.  1101.  Limitations  on  IRA  deductions  for  active  participants  in  certain  pension 
plans. 

Sec.  1102.  Nondeductible  contributions  may  be  made  to  individual  retirement  plans. 
Sec.  1103.  Spousal  deduction  allowed  where  spouse  has  small  amount  of  earned 
income. 

SUBPART  B— OTHER  PROVISIONS 

Sec.  1105.  $7,000  limitation  on  elective  deferrals. 

Sec.  1106.  Adjustments  to  limitations  on  contributions  and  benefits  under  qualified 
plans. 

Sec.  1107.  Modifications  of  section  457. 

Sec.  1108.  Special  rules  for  simplified  employee  pensions. 

Sec.  1109.  Deductible  contributions  permitted  under  section  501(cX18)  plan. 

Part  II— Nondiscrimination  Requirements 

SUBPART  A — general  REQUIREMENTS 

Sec.  1111.  Application  of  nondiscrimination  rules  to  integrated  plans. 

Sec.  1112.  Minimum  coverage  requirements  for  qualified  plans. 

Sec.  1113.  Minimum  vesting  standards. 

Sec.  1114.  Definition  of  highly  compensated  employee. 

Sec.  1115.  Separate  lines  of  business;  compensation. 

SUBPART  B — OTHER  PROVISIONS 

Sec.  1116.  Cash  or  deferred  arrangements. 

Sec.  1117.  Nondiscrimination  requirements  for  employer  matching  contributions  and 

employee  contributions. 
Sec.  1118.  Benefits  treated  as  accruing  ratably  for  purposes  of  determining  whether 

plan  is  top-heavy. 
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Sec  1119.  Modification  of  rules  for  benefit  forfeitures. 

Sec.  1120.  Nondiscrimination  requirements  for  tax-sheltered  annuities. 

Part  III— Treatment  of  Distributions 

Sec.  1121.  Minimum  distribution  requirements. 
Sec  1122.  Taxation  of  distributions. 

Sec  1123.  Uniform  additional  tax  on  early  distributions  from  qualified  retirement 
plans. 

Sec  1124.  Election  to  treat  certain  lump  sum  distributions  received  during  1987  as 
received  during  1986. 

Part  TV— Miscellaneous  Provisions 

Sec.  1131.  Adjustments  to  section  404  limitations. 

Sec.  1132.  Excise  tax  on  reversion  of  qualified  plan  assets  to  employer. 

Sec.  1133.  Tax  on  excess  distributions. 

Sec  1134.  Treatment  of  loans. 

Sec.  1135.  Deferred  annuities  available  only  to  natural  persons. 
Sec  1136.  Profits  not  required  for  profit-sharing  plans. 
Sec.  1137.  Requirement  that  collective  bargaining  agreeinents  be  bona  fide. 
Sec  1138.  Penalty  on  underpayments  attributable  to  overstatement  of  pension  liabil- 
ities. 

Sec.  1139.  Interest  rate  assumptions. 

Sec  1140.  Plan  amendments  not  required  under  January  1,  1989. 
Sec  1141.  Issuance  affinal  regulations. 

Sec  1142.  Secretary  to  accept  applications  with  respect  to  section  401(k)  plans. 
Sec  1143.  Treatment  of  certain  fishermen  as  self-employed  individuals. 
Sec  1144-  Acquisition  of  gold  and  silver  coins  by  individual  retirement  accounts. 
Sec.  1145.  Requirement  of  joint  and  survivor  annuities  and  preretirement  survivor 

annuities  not  to  apply  to  certain  plan. 
Sec.  1146.  Treatment  of  leased  employees. 
Sec.  1147.  Tax  treatment  of  Federal  Thrift  Savings  Fund. 

Subtitle  B — Employee  Benefit  Provisions 

Part  I— Nondiscrimination  Rules  for  Certain  Statutory  Employee  Benefit 

Plans 

Sec.  1151.  Nondiscrimination  rules  for  coverage  and  benefits  under  certain  statutory 
employee  benefit  plans. 

Part  II— Other  Provisions 

Sec.  1161.  Deductibility  of  health  insurance  costs  of  self-employed  individuals. 

Sec  1162.  2-year  extension  of  exclusions  for  educational  assistance  programs  and 

group  legal  plans. 

Sec.  1163.  $5,000  limit  on  dependent  care  assistance  exclusion. 

Sec.  11 64.  Tax  treatment  of  faculty  housing. 

Sec.  1165.  Limitation  on  accrual  of  vacation  pay. 

Sec.  1166.  Treatment  of  certain  full-time  life  insurance  salesmen. 

Sec  1167.  Extension  of  due  date  for  study  of  welfare  benefit  plans. 

Sec.  1168.  Exclusion  from  gross  income  of  certain  military  benefits. 

Subtitle  C — Changes  Relating  to  Employee  Stock  Ownership  Plans 
Sec  1171.  Repeal  of  employee  stock  ownership  credit. 

Sec.  1172.  Estate  tax  deduction  for  proceeds  from  sales  of  employer  securities. 
Sec.  1173.  Provisions  relating  to  loans  used  to  acquire  employer  securities. 
Sec  1174.  Requirements  for  employee  stock  ownership  plans. 
Sec.  1175.  Additional  qualification  requirements. 
Sec.  1176.  Special  ESOP  requirements. 
Sec.  1177.  Transition  rules. 

TITLE  XII— FOREIGN  TAX  PROVISIONS 

Subtitle  A — Foreign  Tax  Credit  Modifications 

Sec.  1201.  Separate  application  of  section  904  with  respect  to  certain  categories  of 
income. 

Sec  1202.  Deemed  paid  credit  under  sections  902  and  960  determined  on  accumulat- 
ed basis. 
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Sec.  1203.  Clarification  of  treatment  of  separate  limitation  losses. 
Sec.  1204.  Foreign  taxes  used  to  provide  subsidies. 

Sec.  1205.  Limitation  on  carryback  of  foreign  tax  credits  to  taxable  years  beginning 
before  1987. 

Subtitle  B — Source  Rules 

Sec.  1211.  Determination  of  source  in  case  of  sales  of  personal  property. 

Sec.  1212.  Special  rules  for  transportation  income. 

Sec.  1213.  Source  rule  for  space  and  certain  ocean  activities. 

Sec.  1214.  Limitations  on  special  treatment  of  80-20  corporations. 

Sec.  1215.  Rules  for  allocating  interest,  etc.,  to  foreign  source  income. 

Sec.  1216.  1-year  modification  in  regulations  providing  for  allocation  of  research  and 
experimental  expenditures. 

Subtitle  C — Taxation  of  Income  Earned  Through  Foreign  Corporations 
Sec.  1221.  Income  subject  to  current  taxation. 

Sec.  1222.  Testing  controlled  foreign  corporations  and  foreign  personal  holding  com- 
panies by  value  and  voting  power. 
Sec.  1223.  Subpart  F  de  minimis  rule. 

Sec.  1224.  Repeal  of  special  treatment  of  possessions  corporations. 

Sec.  1225.  Only  effectively  connected  capital  gains  and  losses  of  foreign  corporations 
taken  into  account  for  purposes  of  accumulated  earnings  tax  and  person- 
al holding  company  provisions. 

Sec.  1226.  Deductions  for  dividends  received  from  certain  foreign  corporations. 

Sec.  1227.  Special  rule  for  application  of  section  954  to  certain  dividends. 

Subtitle  D — Special  Tax  Provisions  for  United  States  Persons 

Sec.  1231.  Modifications  to  section  936. 

Sec.  1232.  Treatment  of  certain  persons  in  Panama. 

Sec.  1233.  Provisions  relating  to  section  911  exclusion. 

Sec.  1234.  Foreign  compliance  provisions. 

Sec.  1235.  Treatment  of  certain  passive  foreign  investment  companies. 

Sec.  1236.  Treatment  of  interest  on  obligations  of  the  United  States  received  by 
banks  organized  in  Guam. 

Subtitle  E — Treatment  of  Foreign  Taxpayers 
Sec.  1241.  Branch  profits  tax. 

Sec.  1242.  Treatment  of  deferred  payments  and  appreciation  arising  out  of  business 

conducted  within  the  United  States. 
Sec.  1243.  Treatment  under  section  877  of  property  received  in  tax-free  exchanges,  etc. 
Sec.  1244'  Study  of  United  States  reinsurance  industry. 
Sec.  1245.  Information  with  respect  to  certain  foreign-owned  corporations. 
Sec.  1246.  Withholding  tax  on  amounts  paid  by  partnerships  to  foreign  partners. 
Sec.  1247.  Income  of  foreign  governments. 

Sec.  1248.  Limitation  on  cost  of  property  imported  from  related  persons. 
Sec.  1249.  Treatment  of  dual  residence  corporations. 

Subtitle  F— Foreign  Currency  Transactions 
Sec.  1261.  Treatment  of  foreign  currency  transactions. 

Subtitle  G — Tax  Treatment  of  Possessions 

Part  I— Treatment  of  Guam,  American  Samoa,  and  the  Northern  Mariana 

Islands 

Sec.  1271.  Authority  of  Guam,  American  Samoa,  and  the  Northern  Mariana  Islands 
to  enact  revenue  laws. 

Sec.  1272.  Exclusion  of  possession  source  income  from  the  gross  income  of  certain  in- 
dividuals. 

Sec.  1273.  Treatment  of  corporations  organized  in  Guam,  American  Samoa,  or  the 
Northern  Mariana  Islands. 

Part  II— Treatment  of  the  Virgin  Islands 

Sec.  1274.  Coordination  of  United  States  and  Virgin  Islands  income  taxes. 
Sec.  1275.  Virgin  Islands  corporations  allowed  possession  tax  credit. 
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Part  III— Cover  Over  of  Income  Taxes 
Sec.  1276.  Cover  over  of  income  taxes. 

Part  IV— Effective  Date 

Sec.  1277.  Effective  date. 

TITLE  XIII— TAX-EXEMPT  BONDS 

Subtitle  A— Amendments  of  Internal  Revenue  Code  of  1954 
Sec.  1301.  State  and  local  bonds. 

Sec.  1302.  Repeal  of  provisions  relating  to  general  stock  ownership  corporations. 

Subtitle  B — Effective  Dates  and  Transitional  Rules 
Sec.  1311.   General  effective  dates. 

Sec.  1312.  Transitional  rules  for  construction  or  binding  agreements,  etc. 
Sec.  1313.  Transitional  rules  relating  to  re  fundings. 

Sec.  1314.  Special  rules  for  certain  bonds  issued  before  August  16,  1986. 
Sec.  1315.  Transitional  rules  relating  to  volume  cap. 

Sec.  1316.  Provisions  relating  to  bonds  provided  special  rules  under  prior 

revenue  acts. 
Sec.  1317.  Other  transitional  rules. 
Sec.  1318.  Transitional  rules  for  specific  facilities. 

Sec.  1319.  Definitions,  etc.,  relating  to  effective  dates  and  transitional 
rules. 

TITLE  XIV— TRUSTS  AND  ESTATES;  UNEARNED  INCOME  OF  CERTAIN 
MINOR  CHILDREN;  GIFT  AND  ESTATE  TAXES;  GENERATION-SKIPPING 
TRANSFER  TAX 

Subtitle  A — Income  Taxation  of  Trusts  and  Estates 

Sec.  1401.  Grantor  treated  as  holding  any  power  or  interest  of  grantor's  spouse. 
Sec.  1402.  Limitations  to  reversionary  interest  rule  exceptions. 
Sec.  1403.  Taxable  year  of  trusts  to  be  calendar  year. 

Sec.  1404.  Trusts  and  certain  estates  to  make  estimated  payments  of  income  taxes. 

Subtitle  B — Unearned  Income  of  Certain  Minor  Children 

Sec.  1411.  Unearned  income  of  certain  minor  children. 

Subtitle  C— Gift  and  Estate  Taxes 

Sec.  1421.  Information  necessary  for  valid  special  use  valuation  election. 
Sec.  1422.  Gift  and  estate  tax  deductions  for  certain  conservation  easement  dona- 
tions. 

Sec.  1423.  Conveyance  of  certain  real  and  personal  property  of  decedent  to  charitable 
foundation  treated  as  charitable  contribution. 

Subtitle  D — Generation  Skipping  Transfers 

Sec.  1431.  New  tax  on  generation-skipping  transfers. 
Sec.  1432.  Related  amendments. 
Sec.  1433.  Effective  dates. 

TITLE  XV— COMPLIANCE  AND  TAX  ADMINISTRATION 

Subtitle  A — Revision  of  Certain  Penalties,  Etc. 

Sec.  1501.  Penalty  for  failure  to  file  information  returns  or  statements. 

Sec.  1502.  Increase  in  penalty  for  failure  to  pay  tax. 

Sec.  1503.  Amendments  to  penalty  for  negligence  and  fraud. 

Sec.  1504.  Increase  in  penalty  for  substantial  understatement  of  liability. 

Subtitle  B — Interest  Provisions 
Sec.  1511.  Differential  interest  rate. 

Sec.  1512.  Interest  on  accumulated  earnings  tax  to  accrue  beginning  on  date  return  is 
due. 

Subtitle  C— Information  Reporting  Provisions 
Sec.  1521.  Requirement  of  reporting  for  real  estate  transactions. 
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Sec.  1522.  Information  reporting  on  persons  receiving  contracts  from  certain  Federal 

agencies. 

Sec.  1523.  Returns  regarding  payments  of  royalties. 

Sec.  1524-  TINS  required  for  dependents  claimed  on  tax  returns. 

Sec.  1525.  Tax-exempt  interest  required  to  be  shown  on  return. 

Subtitle  D — Provisions  Relating  to  Tax  Shelters 

Sec.  1531.  Modification  of  tax  shelter  ratio  test  for  registration  of  tax  shelters. 
Sec.  1532.  Increased  penalty  for  failure  to  register  tax  shelters. 

Sec.  1533.  Penalty  for  failure  to  include  tax  shelter  identification  number  on  return 
increased  to  $250. 

Sec.  1534-  Increased  penalty  for  failure  to  maintain  lists  of  investors  in  potentially 
abusive  tax  shelters. 

Sec.  1535.  Clarification  of  treatment  of  sham  or  fraudulent  transactions  under  sec- 
tion 6621(c). 

Subtitle  E— Estimated  Tax  Provisions 

Sec.  1541-  Current  year  liability  test  increased  from  80  to  90  percent  for  estimated 

tax  payments  by  individuals. 
Sec.  1542.  Certain  tax-exempt  organizations  subject  to  corporate  estimated  tax  rules. 
Sec.  1543.  Waiver  of  estimated  penalties  for  1986  underpayments  attributable  to  this 

Act. 

Subtitle  F — Provisions  Regarding  Judicial  Proceedings 

Sec.  1551.  Limitations  on  awarding  of  court  costs  and  certain  fees  nuxiified. 
Sec.  1552.  Failure  to  pursue  administrative  remedies. 
Sec.  1553.  Tax  Court  practice  fee. 

Sec.  1554.  Clarification  of  jurisdiction  over  addition  to  tax  for  failure  to  pay  amount 

of  tax  shown  on  return. 
Sec.  1555.  Authority  to  require  attendance  of  United  States  marshals  at  Tax  Court 

sessions. 

Sec.  1556.  Changes  in  certain  provisions  relating  to  special  trial  judges. 
Sec.  1557.  Effect  on  retired  pay  by  election  to  practice  law,  etc.,  after  retirement. 
Sec.  1558.  Authorization  for  appeals  from  interlocutory  orders  of  the  Tax  Court. 
Sec.  1559.  Changes  relating  to  annuities  for  surviving  spouses  and  dependent  chil- 
dren of  Tax  Court  judges. 

Subtitle  G — Tax  Administration  Provisions 

Sec.  1561.  Suspension  of  statute  of  limitations  if  third-party  records  not  produced 

within  6  months  after  service  of  summons. 
Sec.  1562.  Authority  to  rescind  notice  of  deficiency  with  taxpayer's  consent. 
Sec.  1563.  Authority  to  abate  interest  due  to  errors  or  delays  by  the  Internal  Revenue 

Service. 

Sec.  1564.  Suspension  of  compounding  where  interest  on  deficiency  suspended. 
Sec.  1565.  Certain  service-connected  disability  payments  exempt  from  levy. 
Sec.  1566.  Increase  in  value  of  personal  property  subject  to  certain  listing  and  notice 
procedures. 

Sec.  1567.  Certain  recordkeeping  requirements. 

Sec.  1568.  Disclosure  of  returns  ana  return  information  to  certain  cities. 
Sec.  1569.  Treatment  of  certain  forfeitures. 

Subtitle  H— Miscellaneous  Provisions 

Sec.  1571.  Withholding  allowances  to  reflect  new  rate  schedules. 
Sec.  1572.  Report  on  return- free  system. 

TITLE  XVI— EXEMPT  AND  NONPROFIT  ORGANIZATIONS 

Sec.  1601.  Certain  distributions  of  low  cost  articles  and  exchanges  and  rentals  of 
member  lists  by  certain  organizations  not  to  be  treated  as  unrelated 
trade  or  business. 

Sec.  1602.  Educational  activities  at  convention  and  trade  shows. 

Sec.  1603.  Tax  exemption  for  certain  title-holding  companies. 

Sec.  I6O4.  Exception  to  membership  organization  deduction  rules. 

Sec.  1605.  Tax-exempt  status  for  an  organization  introducing  into  public  use  technol- 
ogy developed  by  qualified  organizations. 

Sec.  1606.  Definition  of  government  official. 

Sec.  1607.  Transition  rule  for  acquisition  indebtedness  with  respect  to  certain  land. 
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Sec.  1608.  Treatment  of  certain  amounts  paid  to  or  for  the  benefit  of  certain  institu- 
tions of  higher  education. 

TITLE  XVII— MISCELLANEOUS  PROVISIONS 

Sec.  1701.  Extension  and  modification  of  targeted  jobs  credit. 
Sec.  1702.  Certain  diesel  fuel  taxes  may  be  imposed  on  sales  to  retailers. 
Sec.  1703.  Gasoline  tax  generally  collected  at  terminal  level. 
Sec.  1704.  Exemption  from  social  security  coverage  for  certain  clergy. 
Sec.  1705.  Applicability  of  unemployment  compensation  tax  to  certain  services  per- 
formed for  certain  Indian  tribal  governments. 
Sec.  1706.  Treatment  of  certain  technical  personnel. 
Sec.  1707.  Exclusion  for  certain  foster  care  payTnents. 
Sec.  1708.  Extension  of  rules  for  spouses  of  individuals  missing  in  action. 
Sec.  1709.  Amendment  to  the  Reindeer  Industry  Act  of  1937. 
Sec.  1710.  Quality  control  studies. 

Sec.  1711.  Adoption  assistance  agreements  under  adoption  assistance  program:  pay- 
ment of  nonrecurring  expenses  related  to  adoptions  of  children  with  spe- 
cial needs. 

TITLE  XVIII— TECHNICAL  CORRECTIONS 
Sec.  1800.  Coordination  with  other  titles. 

Subtitle  A— Amendments  Related  to  the  Tax  Reform  Act  of  1984 

Chapter  1 — Amendments  Related  to  Title  I  of  the  Act 

Sec.  1801.  Amendments  related  to  deferral  of  certain  tax  reductions. 

Sec.  1802.  Amendments  related  to  tax-exempt  entity  leasing  provisions. 

Sec.  1803.  Amendments  related  to  treatment  of  bonds  and  other  debt  instruments. 

Sec.  I8O4.  Amendments  related  to  corporate  provisions. 

Sec.  1805.  Amendments  related  to  partnership  provisions. 

Sec.  1806.  Amendments  related  to  trust  provisions. 

Sec.  1807.  Amendments  related  to  accounting  changes. 

Sec.  1808.  Amendments  related  to  tax  straddle  provisions. 

Sec.  1809.  Amendments  related  to  depreciation  provisions. 

Sec.  1810.  Amendments  related  to  foreign  provisions. 

Sec.  1811.  Amendments  related  to  reporting,  penalty,  and  other  provisions. 

Sec.  1812.  Amendments  related  to  miscellaneous  provisions. 

Chapter  2— Amendments  Related  to  Title  II  of  the  Act 

Sec.  1821.  Amendments  related  to  section  211  of  the  Act. 
Sec.  1822.  Amendments  related  to  section  216  of  the  Act. 
Sec.  1823.  Amendment  related  to  section  217  of  the  Act. 
Sec.  I824.  Amendment  related  to  section  218  of  the  Act. 
Sec.  1825.  Amendments  related  to  section  221  of  the  Act. 
Sec.  1826.  Amendments  related  to  section  222  of  the  Act. 
Sec.  1827.  Amendments  related  to  section  223  of  the  Act. 
Sec.  1828.  Amendment  related  to  section  224  of  the  Act. 
Sec.  1829.  Waiver  of  interest  on  certain  underpayments  of  tax. 

Sec.  1830.  Scope  of  section  255  of  the  Tax  Equity  and  Fiscal  Responsibility  Act  of 
1982. 

Chapter  3— Amendments  Related  to  Title  III  of  the  Act 

Sec.  1831.  Amendment  related  to  section  301  of  the  Act. 

Sec.  1832.  Amendment  related  to  section  303  of  the  Act. 

Sec.  1833.  Amendment  related  to  section  305  of  the  Act. 

Sec.  1834.  Amendment  related  to  section  311  of  the  Act. 

Chapter  4— Amendments  Related  to  Title  IV  of  the  Act 

Sec.  I84I.  Amendment  related  to  section  311  of  the  Act. 

Sec.  I842.  Amendments  related  to  section  421  of  the  Act 

Sec.  I843.  Amendments  related  to  section  422  of  the  Act. 

See.  1844'  Amendments  related  to  section  431  of  the  Act. 

Sec.  I845.  Amendment  related  to  section  452  of  the  Act. 

Sec.  1846.  Amendments  related  to  section  473  of  the  Act. 

Sec.  I847.  Amendments  related  to  section  474  of  the  Act 

Sec.  1848.  Amendments  related  to  section  491  of  the  Act 
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Chapter  5— Amendments  Related  to  Section  216  of  the  Act 

Sec.  1851.  Amendments  related  to  welfare  benefit  plan  provisions. 

Sec.  1852.  Amendments  related  to  pension  plan  provisions. 

Sec.  1853.  Amendments  related  to  fringe  benefit  provisions. 

Sec.  1854.  Amendments  related  to  employee  stock  ownership  plans. 

Sec.  1855.  Amendments  related  to  miscellaneous  employee  benefit  provisions. 

Chapter  6— Amendments  Related  to  Title  VI  of  the  Act 

Sec.  1861.  Amendments  related  to  section  611  of  the  Act. 
Sec.  1862.  Amendment  related  to  section  612  of  the  Act. 
Sec.  1863.  Amendment  related  to  section  613  of  the  Act. 
Sec.  1864.  Amendments  related  to  section  621  of  the  Act. 
Sec.  1865.  Amendment  related  to  section  622  of  the  Act. 
Sec.  1866.  TYansitional  rule  for  limit  on  small  issue  exception. 
Sec.  1867.  Amendments  related  to  section  624  of  the  Act. 
Sec.  1868.  Amendment  related  to  section  625  of  the  Act. 
Sec.  1869.  Amendments  related  to  section  626  of  the  Act. 
Sec.  1870.  Amendment  related  to  section  627  of  the  Act 
Sec.  1871.  Amendments  related  to  section  628  of  the  Act 
Sec.  1872.  Amendments  related  to  section  631  of  the  Act 
Sec.  1873.  Amendments  related  to  section  632  of  the  Act. 

Chapter  7— Miscellaneous  Provisions 

Sec.  1875.  Amendments  related  to  title  VII  of  the  Act 
Sec.  1876.  Amendments  related  to  title  VIII  of  the  Act 
Sec.  1877.  Amendments  related  to  title  IX  of  the  Act. 
Sec.  1878.  Amendments  related  to  title  X  of  the  Act 
Sec.  1879.  Miscellaneous  provisions. 

Chapter  8— Effective  Date 

Sec.  1881.  Effective  date. 

Subtitle  B — Related  to  Other  Programs  Affected  by  the  Deficit  Reduction  Act  of  1984 
Chapter  1— Amendments  Related  to  Social  Security  Act  Programs 

Sec.  1882.  Amendments  related  to  coverage  of  church  employees  (section  2603  of  the 

Deficit  Reduction  Act). 
Sec.  1883.  Technical  corrections  in  other  provisions  related  to  Social  Security  Act 

programs. 

Chapter  2— Amendments  Related  to  Unemployment  Compensation  Program 
Sec.  1884.  Technical  corrections  in  Federal  Unemployment  Tax  Act 

Chapter  3— Amendments  Related  to  Trade  and  Tariff  Programs 
Sec.  1885.  Amendments  to  the  tariff  schedules. 

Sec.  1886.  Technical  corrections  to  countervailing  and  antidumping  duty  provisions. 
Sec.  1887.  Amendments  to  the  Trade  Act  of  1974. 
Sec.  1888.  Amendments  to  the  Tariff  Act  of  1930. 

Sec.  1890.  Amendments  to  the  Caribbean  Basin  Economic  Recovery  Act 
Sec.  1891.  Conforming  amendments  regarding  customs  brokers. 

Sec.  1892.  Special  effective  date  provisions  for  certain  articles  given  duty-free  treat- 
ment under  the  Trade  and  Tariff  Act  of  1984- 
Sec.  1893.  Technical  amendments  relating  to  customs  user  fees. 

Subtitle  C — Miscellaneous 

Chapter  1— Amendments  Related  to  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985 

Sec.  1895.  COBRA  technical  corrections  relating  to  Social  Security  Act  programs. 
Sec.  1896.  Extension  of  time  for  filing  for  credit  or  refund  with  respect  to  certain 

changes  involving  insolvent  farmers. 
Sec.  1897.  Correction  of  clerical  error  in  amendments  to  coal  tax. 

Chapter  2— Amendments  Related  to  the  Retirement  Equity  Act  of  1984 
Sec.  1898.  Technical  corrections  to  the  Retirement  Equity  Act  of  1984. 
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Chapter  3— Amendment  Related  to  the  Child  Support  Enforcement 
Amendments  of  1984 

Sec.  1899.  Amendment  related  to  the  Child  Support  Enforcement  Amendments  of 
1984. 

Chapter  4 — Miscellaneous  Amendments  Correcting  Errors  of  Spelling, 

Punctuation,  Etc. 

Sec.  1899A.  Miscellaneous  amendments  correcting  errors  of  spelling,  punctuation, 
etc. 

SEC.  2.  INTERNAL  REVENUE  CODE  OF  1986. 

(a)  Redesignation  of  1954  Code. — The  Internal  Revenue  Title 
enacted  August  16,  1954,  cls  heretofore,  hereby,  or  hereafter  amend- 
ed, may  be  cited  as  the  "Internal  Revenue  Code  of  1986". 

(b)  References  in  Laws,  Etc. — Except  when  inappropriate,  any 
reference  in  any  law.  Executive  order,  or  other  document — 

(1)  to  the  Internal  Revenue  Code  of  1954  shall  include  a  refer- 
ence to  the  Internal  Revenue  Code  of  1986,  and 

(2)  to  the  Internal  Revenue  Code  of  1986  shall  include  a  refer- 
ence to  the  provisions  of  law  formerly  known  as  the  Internal 
Revenue  Code  of  1954- 

SEC.  3.  AMENDMENT  OF  1986  CODE;  COORDINATION  WITH  SECTION  15. 

(a)  Amendment  of  1986  Code. — Except  as  otherwise  expressly 
provided,  whenever  in  this  Act  an  amendment  or  repeal  is  expressed 
in  terms  of  an  amendment  to,  or  repeal  of  a  section  or  other  provi- 
sion, the  reference  shall  be  considered  to  be  made  to  a  section  or 
other  provision  of  the  Internal  Revenue  Code  of  1986. 

(b)  Coordination  With  Section  15. — 

(1)  In  GENERAL. — Except  as  provided  in  paragraph  (2),  for 
purposes  of  section  15  of  the  Internal  Revenue  Code  of  1986,  no 
amendment  or  repeal  made  by  this  Act  shall  be  treated  as  a 
change  in  the  rate  of  a  tax  imposed  by  chapter  1  of  such  Code. 

(2)  Exception. — Paragraph  (1)  shall  not  apply  to  the  amend- 
ment made  by  section  601  (relating  to  corporate  rate  reductions). 

TITLE  I— INDIVIDUAL  INCOME  TAX 
PROVISIONS 

Subtitle  A — Rate  Reductions;  Increase  in 
Standard  Deduction  and  Personal  Exemptions 

SEC.  101.  RATE  REDUCTIONS. 

(a)  General  Rule. — Section  1  (relating  to  tax  imposed  on  individ- 
uals) is  amended  to  read  as  follows: 
"SECTION  L  TAX  IMPOSED. 

"(a)  Married  Individuals  Filing  Joint  Returns  and  Surviv- 
ing Spouses. — There  is  hereby  imposed  on  the  taxable  income  of— 
'W  every  married  individual  (as  defined  in  section  7703)  who 
makes  a  single  return  jointly  with  his  spouse  under  section 
6013,  and 

"(2)  every  surviving  spouse  (as  defined  in  section  2(a)), 
a  tax  determined  in  accordance  with  the  following  table: 
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(7Jt)  The  table  of  sections  for  subchapter  G  of  chapter  32  is  amend- 
ed by  striking  out  * 'references''  in  the  item  relating  to  section  i227 
and  inserting  in  lieu  thereof  ^'reference''. 

(75)  The  table  of  sections  for  chapter  43  is  amended  by — 

(A)  inserting  ''section''  before  '%03(b)"  in  the  item  relating  to 
section  4973,  and 

(B)  striking  out  "and  allocations"  in  the  item  relating  to 
section  4978. 

And  the  Senate  agree  to  the  same. 

Dan  Rostenkowski, 
J.J.  Pickle, 
Charles  B.  Rangel, 
Pete  Stark, 
Richard  A.  Gephardt, 
Marty  Russo, 
Donald  J.  Pease, 
John  J.  Duncan, 
Guy  Vander  Jagt, 
Managers  on  the  Part  of  the  House. 

Bob  Packwood, 
Bob  Dole, 
,     John  H.  Chafee, 
Russell  B.  Long, 
Lloyd  Bentsen, 
Spark  M.  Matsunaga, 
Bill  Bradley 

Daniel  Patrick  Moynihan, 
Managers  on  the  Part  of  the  Senate. 
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program  and  is  accredited  by  a  nationally  recognized  accreditation 
agency. 

The  amendments  made  by  the  conference  agreement  are  effec- 
tive for  taxable  years  beginning  on  or  after  January  1,  1987,  except 
that  present  law  continues  to  apply  to  scholarships  and  fellowships 
granted  before  August  17,  1986.  Under  this  rule,  in  the  case  of  a 
scholarship  or  fellowship  granted  after  August  16,  1986  and  before 
January  1,  1987,  any  amount  of  such  scholarship  or  fellowship 
grant  that  is  received  prior  to  January  1,  1987  and  is  attributable 
to  expenditures  incurred  prior  to  January  1,  1987  (such  as  tuition, 
room,  and  board  attributable  to  the  period  prior  to  January  1, 
1987)  is  eligible  for  the  present-law  exclusion  under  section  117. 

The  conference  agreement  also  clarifies  that  only  for  purposes  of 
the  rule  that  a  child  eligible  to  be  claimed  as  a  dependent  on  the 
return  of  his  or  her  parents  may  use  the  standard  deduction  only 
to  offset  the  greater  of  $500  or  earned  income  (see  I.A.3.,  above), 
any  amount  of  a  noncompensatory  scholarship  or  fellowship  grant 
that  is  includible  in  gross  income  as  a  result  of  these  amendments 
to  section  117  (including  the  repeal  of  any  section  117  exclusion  for 
nondegree  candidates)  constitutes  earned  income.  (Amounts  re- 
ceived as  payment  for  teaching  or  other  services  also  constitute 
earned  income.) 

3.  Prizes  and  awards 

Present  Law 

Scientific,  etc.  achievement  awards. — Prizes  and  awards  received 
by  the  taxpayer,  other  than  scholarships  and  fellowship  grants  ex- 
cludable under  section  117,  generally  are  includible  in  gross  income 
(sec.  74(a)).  However,  a  limited  exclusion  applies  for  prizes  and  ' 
awards  (other  than  scholarships  or  fellowship  grants)  received  for 
achievements  in  fields  such  as  the  sciences,  charity,  or  the  arts,  but 
only  if  the  recipient  (1)  has  not  applied  specifically  for  the  prize  or 
award  (e.g.,  by  entering  a  contest),  and  (2)  is  not  required  to  render 
services  as  a  condition  of  receiving  it  (sec.  74(b)). 

Employee  awards. — Section  61  provides  that  "gross  income  means 
all  income  from  whatever  source  derived,"  including  compensation 
for  services  whether  in  the  form  of  cash,  fringe  benefits,  or  similar 
items.  However,  an  item  transferred  from  an  employer  to  an  em- 
ployee, other  than  a  prize  or  award  that  is  includible  under  section 
74,  may  be  excludable  from  gross  income  if  it  qualifies  as  a  gift 
under  section  102. 

The  U.S.  Supreme  Court,  in  a  case  involving  payments  made  "in 
a  context  with  business  overtones,"  has  defined  excludable  gifts  as 
payments  made  out  of  "detached  and  disinterested  generosity"  and 
not  in  return  for  past  or  future  services  or  from  motives  of  antici- 
pated benefit  {Comm'r  v.  Duberstein,  363  U.S.  278  (I960)).  Under 
this  standard,  the  Court  said,  transfers  made  in  connection  with 
employment  constitute  gifts  only  in  the  "extraordinary"  instance. 

If  an  award  to  an  employee  constitutes  a  gift  excludable  from 
income  under  section  102,  the  employer's  deduction  is  limited  pur- 
suant to  section  274(b).  That  provision  generally  disallows  business 
deductions  for  gifts  to  the  extent  that  the  total  cost  of  all  gifts  of 
cash,  tangible  personal  property,  and  other  items  to  the  same  indi- 
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vidual  from  the  taxpayer  during  the  taxable  year  exceeds  $25. 
Under  an  exception  to  the  $25  limitation,  the  ceiling  on  the  deduc- 
tion is  $400  in  the  case  of  an  excludable  gift  of  an  item  of  tangible 
personal  property  awarded  to  an  employee  for  length  of  service, 
safety  achievement,  or  productivity.  In  addition,  the  ceiling  on  the 
employer's  business  gift  deduction  is  $1,600  for  an  excludable  em- 
ployee award  for  such  purposes  when  provided  under  a  qualified 
award  plan,  if  the  average  cost  of  all  plan  awards  in  the  year  does 
not  exceed  $400. 

Section  132(e)  excludes  from  income  certain  de  minimis  fringe 
benefits,  i.e.,  any  property  or  service  the  value  of  which  is  so  small 
(taking  into  account  the  frequency  with  which  similar  fringes  are 
provided  by  the  employer  to  the  employer's  employees)  as  to  make 
accounting  for  it  unreasonable  or  administratively  impracticable. 

House  Bill 

Scientific,  etc.  achievement  awards. — The  House  bill  repeals  the 
limited  exclusion  under  present  law  (sec.  74(b))  for  prizes  or  awards 
for  scientific,  etc.  achievement,  except  where  the  recipient  assigns 
the  prize  or  award  to  a  governmental  unit  (sec.  170(c)(1))  or  tax- 
exempt  charitable  organization  (sec.  170(c)(2)).  If  a  qualifying  as- 
signment is  made,  the  prize  or  award  is  not  included  in  the  win- 
ner's gross  income,  and  no  charitable  deduction  is  allowed  to  the 
winner  or  to  the  payor.  This  provision  is  effective  for  taxable  years 
beginning  after  December  31,  1985. 

Employee  awards. — Under  the  House  bill,  employee  awards  are 
not  excludable  from  the  recipient's  income  either  under  section  74 
or  under  section  102.  (In  conformity  with  this  rule,  the  present-law 
deduction  limitation  provisions  in  sec.  274(b)  are  repealed.)  The 
committee  report  clarifies  that  employee  awards  of  low  value  (such 
as  certain  traditional  retirement  gifts)  are  excludable  if  qualifying 
as  de  minimis  fringe  benefits  as  defined  in  section  132(e). 

This  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1985. 

Senate  Amendment 

Scientific,  etc.  achievement  awards. — The  Senate  amendment  is 
the  same  as  the  House  bill,  except  that  the  provision  is  effective  for 
taxable  years  beginning  after  December  31,  1986. 

Employee  awards. — Under  the  Senate  amendment,  employee 
awards  of  tangible  personal  property  for  length  of  service  or  safety 
achievement  are  excludable  by  the  employee  from  gross  income  for 
income  tax  purposes,  and  are  deductible  by  the  employer,  to  the 
extent  that  during  the  year  the  aggregate  cost  of  awards  (safety 
and  length  of  service)  made  to  the  same  employee  does  not  exceed 
$1,600  for  all  awards  and  $400  for  all  awards  that  are  not  qualified 
plan  awards,  subject  to  certain  additional  requirements,  limita- 
tions, and  computation  rules.  To  the  extent  that  the  new  exclusion 
does  not  apply,  all  prizes  or  awards  by  employers  to  employees  are 
includible  in  gross  income  other  than  (as  under  the  House  bill) 
items  of  low  value  that  are  excludable  as  de  minimis  fringe  bene- 
fits (as  defined  in  sec.  132(e)).  The  latter  term  would  include,  for 
example,  (1)  a  pin  or  similar  item  with  a  value  of  $15  awarded  to 
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an  employee  on  joining  a  business,  on  completing  six  months*  em- 
ployment, or  on  completing  a  probationary  emplo)rment  period,  and 
(2)  a  traditional  retirement  gift  presented  to  an  employee  on  his  or 
her  retirement  after  completing  lengthy  service.  The  new  employee 
achievement  award  exclusion  is  not  available  for  any  award  made 
by  a  sole-proprietorship  to  the  sole-proprietor. 

This  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1986. 

Conference  Agreement 

Scientific,  etc  achievement  awards. — The  conference  agreement 
follows  the  Senate  amendment,  effective  for  such  awards  made 
after  December  31,  1986. 

Employee  awards. — The  conference  agreement  follows  the  Senate 
amendment,  with  a  modification  that  an  employee  award  is  exclud- 
able from  wages  for  employment  tax  purposes  and  from  the  social 
security  benefit  base  to  the  same  extent  that  the  award  is  excluda- 
ble under  the  conference  agreement  from  gross  income  for  income 
tax  purposes.  The  conference  agreement  is  effective  for  such 
awards  made  after  December  31,  1986. 
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legal  services  and  to  make  a  new  election  to  take  group  legal  serv- 
ices instead.  Such  revocation  and  new  election  must  be  made  no 
later  than  60  days  after  the  date  of  enactment  and  may  relate  to 
any  period  after  December  31,  1985.  This  transition  rule  is  limited 
to  cafeteria  plans  that,  prior  to  the  date  of  conference  action,  did 
not  allow  employees  to  elect  group  legal  services  benefits  with  re- 
spect to  a  period  after  December  31,  1985. 

4.  Treatment  of  Certain  Full-Time  Life  Insurance  Salespersons 

Present  Law 

Under  a  cafeteria  plan,  an  employee  is  offered  a  choice  between 
cash  and  one  or  more  employee  benefits.  If  certain  requirements 
are  met,  then  the  mere  availability  of  cash  or  certain  permitted 
taxable  benefits  under  a  cafeteria  plan  does  not  cause  employee 
to  be  treated  as  having  received  the  available  cash  or  taxable  bene- 
fits for  income  tax  purposes. 

Under  present  law,  a  full-time  life  insurance  salesperson  is  treat- 
ed as  an  employee  for  purposes  of  eligibility  for  certain  enumerated 
employee  benefit  exclusions  (sec.  7701(a)(20)).  However,  although 
such  a  salesperson  is  eligible  to  receive  certain  excludable  employ- 
ee benefits  that  may  be  provided  under  a  cafeteria  plan,  the  sales- 
person is  not  treated  as  an  employee  for  purposes  of  the  cafeteria 
plan  provisions. 

House  Bill 

The  House  bill  permits  a  full-time  life  insurance  salesperson  to 
be  treated  as  an  employee  for  purposes  of  the  cafeteria  plan  provi- 
sions to  the  extent  the  salesperson  is  otherwise  permitted  to  ex- 
clude from  income  the  benefit  elected. 

The  provision  applies  for  years  beginning  after  December  31, 
1985. 

Senate  Amendment 

No  provision. 

Conference  Agreement 
The  conference  agreement  follows  the  House  bill. 

5.  Exclusion  of  Cafeteria  Plan  Elective  Contributions  From 

Wages  for  Purposes  of  Employment  Taxes 

Present  Law 

No  amount  is  included  in  the  gross  income  of  a  participant  in  a 
cafeteria  plan  meeting  certain  requirements  solely  because,  under 
the  plan,  the  participant  may  choose  among  the  benefits  of  the 
plan.  However,  the  fact  that  remuneration  is  not  subject  to  income 
tax  withholding  does  not  necessarily  mean  that  such  remuneration 
is  not  subject  to  tax  under  the  Federal  Insurance  Constributions 
Act  (FICA)  or  under  the  Federal  Unemployment  Tax  Act  (FUTA). 
Both  the  FICA  and  FUTA  taxes  apply  to  all  remuneration  for  em- 
ployment, with  certain  exceptions.  There  is  no  provision  with  re- 
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spect  to  either  the  FICA  or  the  FUTA  which  would  render  inappli- 
cable the  principles  of  constructive  receipt. 

House  Bill 

No  provision. 

Senate  Amendment 

No  provision. 

Conference  Agreement 

The  conference  agreement  clarifies  that  the  cafeteria  plan  excep- 
tion from  the  principles  of  constructive  receipt  also  applies  for  pur- 
poses of  the  FICA  and  FUTA  taxes.  This  clarification  does  not 
apply  to  elective  contributions  under  a  qualified  cash  or  deferred 
arrangement  that  is  part  of  a  cafeteria  plan. 

The  provision  is  effective  with  respect  to  years  beginning  before, 
on,  or  after  the  date  of  enactment. 

6.  Exclusion  for  Post-Retirement  Group-Term  Life  Insurance 
Under  a  Cafeteria  Plan 

Present  Law 

The  cost  of  permanent  benefits  under  a  life  insurance  policy  pro- 
vided by  an  employer  to  an  employee  is  includible  in  income.  In 
general,  a  permanent  benefit  is  a  benefit  with  an  economic  value 
extending  beyond  one  policy  year,  such  as  a  paid-up  policy  for 
future  years. 

No  amount  is  includible  in  the  gross  income  of  a  participant  in  a 
cafeteria  plan  meeting  certain  requirements  solely  because,  under 
the  plan,  the  participant  may  choose  among  the  benefits.  Except 
with  respect  to  elective  contributions  under  a  qualified  cash  or  de- 
ferred arrangement,  the  term  ''cafeteria  plan"  does  not  include  any 
plan  which  provides  for  deferred  compensation. 

House  Bill 

No  provision. 

Senate  Amendment 

No  provision. 

Conference  Agreement 

Under  the  conference  agreement,  with  respect  to  employees  of 
educational  institutions  (within  the  meaning  of  section 
170(b)(l)(A)(ii)),  a  cafeteria  plan  may  allow  participants  to  choose 
among  cash,  qualified  benefits,  or  post-retirement  life  insurance 
coverage  that  meets  certain  conditions.  The  coverage  would  have  to 
be  fully  paid  up  upon  retirement  and  have  no  cash  surrender  value 
at  any  time  prior  to  retirement  from  the  service  of  the  employer. 

In  addition,  the  conference  agreement  provides  that  such  cover- 
age shall  be  treated  as  term  insurance  for  purposes  of  the  exclusion 
for  group-term  life  insurance. 
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line.  He  may  also  require  that  all  persons  who  must  register  post 
bond.  In  addition,  the  Secretary  may  register  industrial  users  of 
gasoline  blend  stocks  or  additives  as  terminal  operators  permitting 
them  to  purchase  such  products  in  bulk  form  tax  free.  The  Treas- 
ury Department  is  directed  to  study  the  incidence  of  evasion  of  the 
gasoline  tax  and  to  report  to  the  Congress  by  December  31,  1986. 

D.  Social  Security  and  FUTA  Provisions 

1.  Allow  ministers  to  reelect  social  security  coverage 

Present  Law 

The  Federal  Insurance  Contributions  Act  (FICA)  imposes  sepa- 
rate payroll  taxes  on  employers  and  employees  equal  to  a  percent- 
age of  wages  paid  as  remuneration  for  employment.  For  self-em- 
ployed individuals,  a  similar  tax  is  imposed  on  self-employment 
income  under  the  Self-Employment  Contributions  Ac«  (SEC A). 
These  taxes  are  used  to  fund  social  security  programs. 

As  a  general  rule,  ministers  of  a  church,  members  of  religious 
orders,  and  Christian  Science  practitioners  (  ministers")  are  treat- 
ed as  self-employed  individuals  for  purposes  of  SECA  taxes,  even  if 
otherwise  they  would  be  classified  as  employees  (sees.  1402(c), 
3121(bX8)).  However,  a  minister  who  is  conscientiously,  or  because 
of  religious  principles,  opposed  to  participation  in  a  public  insur- 
ance system  generally  may  elect  to  be  exempt  from  social  security 
coverage  and  SECA  taxes  by  filing  with  the  IRS  an  irrevocable  ap- 
plication for  such  exemption  within  two  years  of  beginning  the 
ministry  (sec.  1402(e)). 

House  Bill 

No  provision. 

Senate  Amendment 

The  Senate  amendment  provides  a  limited  period  (generally,  up 
to  April  15,  1988)  during  which  a  minister  who  previously  had 
elected  out  of  social  security  coverage  may  make  an  irrevocable 
election  back  into  social  security  coverage.  An  electing  minister  be- 
comes subject  to  SECA  tax,  and  his  or  her  post-election  earnings 
are  credited  for  social  security  benefit  purposes. 

The  Senate  amendment  also  provides  that  a  minister  of  a  church 
or  member  of  a  religious  order  who  files  an  application  (after  1986) 
for  exemption  from  social  security  coverage  and  SECA  taxes  on  re- 
ligious or  conscientious  grounds  must  include  with  the  application 
a  statement  that  he  or  she  has  informed  the  ordaining,  commis- 
sioning, or  Licensing  V  ody  of  the  church  or  order  that  he  or  she  is 
opposed  to  the  acceptance  of  public  insurance  benefits  based  on 
ministerial  service.  The  Senate  amendment  also  provides  that  an 
exemption  application  from  a  minister  may  be  approved  by  the 
Treasury  Department  only  if,  subsequent  to  receiving  the  applica- 
tion, it  separately  verifies  (in-person  or  by  telephone  communica- 
tion) that  the  applicant  is  aware  of  the  groimds  for  exemption  and 
seeks  exemption  on  such  grounds.  The  Treasury  Department  may 
enter  into  an  agreement  with  the  Secretary  of  Health  and  Human 
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Services  (HHS)  pursuant  to  which  such  verification  may  be  made 
by  HHS. 

Conference  Agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment. Under  the  conference  agreement,  Treasury  regulations  are 
to  provide  that  exemption  applications  filed  with  the  IRS  (after 
1986)  are  to  include  information  showing  that  the  applicant  has  in- 
formed the  church  body  or  order  of  his  or  her  religious  or  conscien- 
tious opposition  to  social  security  coverage,  in  conformity  with  the 
revised  exemption  procedure.  The  regulations  may  provide  proce- 
dures under  which,  pursuant  to  agreement  between  the  Secretary 
of  the  Treasury  and  the  Secretary  of  Health  and  Human  Services, 
HHS  has  the  responsibility  of  communicating  with  the  applicant  in 
order  to  make  the  separate  verification  required  as  a  prerequisite 
for  approving  the  exemption  application.  The  conference  agree- 
ment does  not  require  that  the  subsequent  verification  be  in-person 
or  by  telephone  communication,  but  the  verification  procedure 
must  be  effective  to  establish  that  the  applicant  is  aware  of  the 
grounds  for  exemption  from  the  social  security  system  and  has 
sought  an  irrevocable  exemption  on  such  grounds.  Under  these  pro- 
cedures, the  disclosure  of  information  to  HHS  by  the  IRS  concern- 
ing a  ministerial  exemption  application  for  such  verification  pur- 
poses is  authorized  by  Code  section  6103(1)(1). 

2.  Common  paymaster  rule  for  FICA  and  FUTA  taxes 

Present  Law 

The  Federal  Insurance  Contributions  Act  (FICA)  imposes  pajn-oll 
taxes  on  employers  and  employees.  For  1986,  the  employer's  FICA  - 
tax  is  7.15  percent  of  wages  paid  to  the  employee  up  to  $42,000. 
Similarly,  the  Federal  Unemplojnnent  Tax  Act  (FUTA)  imposes  a 
tax  on  an  employer  with  respect  to  all  its  employees.  The  FUTA 
tax  is  0.8  percent  on  the  first  $7,000  of  wages. 

In  general,  when  the  same  individual  is  employed  by  two  or  more 
employers,  each  employer  is  subject  to  the  FICA  and  FUTA  tax  on 
the  base  wages  of  the  individual.  An  exception  applies  where  two 
or  more  related  corporations  concurrently  employ  the  same  individ- 
ual and  compensate  him  or  her  through  a  common  paymaster,  i.e., 
one  of  the  related  corporations.  Under  this  exception,  pajrroU  taxes 
are  determined  as  though  the  individual  has  only  one  employer, 
the  common  paymaster.  As  a  result,  the  ta^'et,  are  applied  against 
only  a  single  base  amount  of  wages. 

House  Bill 

No  provision. 

Senate  Amendment 

The  Senate  amendment  extends  the  common-pa)miaster  excep- 
tion for  purposes  of  collection  of  FICA  and  FUTA  taxes  to  the  case 
where  the  same  employee  works  for  related  corporations  and/or 
partnerships.  The  same  test  used  for  determining  related  corpora- 
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tions  is  employed  to  determine  whether  a  partnership  is  related. 
This  provision  is  effective  for  wages  paid  or  incurred  after  Decem- 
ber 31,  1986. 

Conference  Agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

3.  Agricultural  wages  subject  to  FUTA 

Present  Law 

The  Federal  unemployment  tax  (FUTA)  applies  to  wages  of  work- 
ers in  agricultural  operations  with  a  payroll  of  at  least  $20,000  in 
any  calendar  quarter,  or  with  10  or  more  employees  in  20  weeks  of 
the  year  (sec.  3306(c)(1)). 

House  Bill 

No  provision. 

Senate  Amendment 

Under  the  Senate  amendment,  the  quarterly  payroll  threshold  at 
which  agricultural  wages  are  subject  to  FUTA  tax  is  increased 
from  $20,000  to  $40,000,  effective  for  wages  paid  after  September 
30,  1986. 

Conference  Agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

4.  FUTA  for  certain  Indian  tribal  governments 

Present  Law 

Generally,  Indian  tribal  governments  are  treated  as  any  other 
employer  and  are  subject  to  Federal  unemployment  tax  (FUTA). 
No  exception  is  provided  if  unemployment  compensation  coverage 
is  denied  by  the  State  in  which  the  employer  conducts  business. 
Certain  Indian  tribal  governments  have  been  denied  unemploy- 
ment compensation  coverage  by  the  State  of  Colorado  and  are  not 
required  to  pay  State  unemployment  compensation  taxes. 

House  Bill 

No  provision. 

Senate  Amendment 

The  Senate  amendment  provides  an  exemption  from  FUTA  tax 
for  Indian  tribal  governments  the  service  for  which  was  not  cov- 
ered by  a  State  unemplo5mient  compensation  program  on  June  11, 
1986.  This  provision  is  effective  for  services  performed  before  Janu- 
ary 1,  1988,  including  services  performed  prior  to  the  date  of  enact- 
ment (but  does  not  authorize  a  refund  of  any  previously  paid  FUTA 
tax).  It  is  anticipated  that  the  State  of  Colorado  and  the  affected 
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effect  of  the  provision  cannot  be  avoided  by  claims  that  such  tech- 
nical service  personnel  are  employees  of  personal  service  corpora- 
tions controlled  by  such  personnel.  For  example,  an  engineer  re- 
tained by  a  technical  services  firm  to  provide  services  to  a  manu- 
facturer cannot  avoid  the  effect  of  this  provision  by  organizing  a 
corporation  that  he  or  she  controls  and  then  claiming  to  provide 
services  as  an  employee  of  that  corporation. 

This  provision  does  not  affect  the  application  of  Code  section 
414(n),  relating  to  employee  leasing,  to  technical  services  personnel 
in  circumstances  where  that  provision  applies  under  present  law. 
Also,  the  provision  does  not  apply  with  respect  to  individuals  who 
are  classified,  under  the  generally  applicable  common  law  stand- 
ards, as  employees  of  a  business  that  is  a  client  of  the  technical 
services  firm. 

Conference  Agreement 

The  conference  agreement  follows  the  Senate  amendment  with  a 
technical  modification  clarifying  the  language  of  the  Senate 
amendment  to  conform  to  the  language  of  section  530  of  the  Reve- 
nue Act  of  1978  and  with  an  amendment  to  the  effective  date.  The 
conferees  further  clarify  that  the  provision  does  not  affect  the  ap- 
plication of  the  Treasury's  authority  under  Code  section  414(o)  to 
prevent  avoidance  of  certain  employee  benefit  requirements.  The 
conferees  believe  that  the  provision  will  provide  more  consistent 
tax  treatment  of  individuals  performing  services  in  the  technical 
service  industry. 

The  conference  agreement  is  effective  for  remuneration  paid  and 
services  performed  after  December  31,  1986. 

6.  Payroll  tax  deposits 

Present  Law 

The  manner  and  time  for  depositing  an  employer's  FICA  taxes 
and  the  income  and  FICA  taxes  withheld  from  employees  are  speci- 
fied in  Treasury  regulations  (sec.  6302).  If  the  aggregate  amount  of 
undeposited  taxes  totals  $3,000  or  more  at  the  end  of  any  one- 
eighth-monthly  period,  the  employer  must  deposit  the  taxes  within 
three  banking  days  of  the  close  of  the  one-eighth-monthly  period 
(Reg.  sec.  31.6302(c)-l). 

House  Bill 

No  provision. 

Senate  Amendment 

The  Senate  amendment  increases  from  $3,000  to  $5,000  the 
amount  of  undeposited  payroll  taxes  an  employer  may  aggregate 
before  the  one-eighth-monthly  deposit  rule  applies,  effective  for 
months  beginning  after  December  31,  1986. 

Conference  Agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 
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F.  Tax  Code  Revisions 

1.  Reference  to  Internal  Revenue  Code 

Present  Law 

The  current  tax  code  (title  26  of  the  U.S.  Code)  is  referred  to  as 
the  "Internal  Revenue  Code  of  1954,  as  amended"  or  the  ''1954 
Code." 

The  1954  Code  provides  that  no  provision  of  the  statute  is  to 
apply  if  it  would  be  contrary  to  any  treaty  obligation  of  the  United 
States  in  effect  on  the  date  of  enactment  of  the  1954  Code  (sec. 
7852(d)). 

House  Bill 

The  House  bill  enacts  into  law  the  Internal  Revenue  Code  of 
1985.  That  is,  the  bill  reenacts  the  provisions  of  the  1954  Code— as 
in  effect  on  the  date  of  enactment  of  the  bill — together  with 
amendments  as  made  by  the  bill.  The  committee  report  states  that 
this  reenactment  is  not  intended  to  change  any  substantive  provi- 
sions of  the  tax  law  not  otherwise  modified  by  this  bill. 

The  bill  also  provides  that  no  provision  of  the  Internal  Revenue 
title  that  was  in  effect  on  August  16,  1954  shall  apply  in  any  case 
where  its  application  would  be  contrary  to  any  treaty  obligation  of 
the  United  States  in  effect  on  the  date  of  enactment  of  the  1954 
Code.  This  provision  is  intended  to  clarify  that  treaty  provisions 
that  were  in  effect  in  1954  and  that  conflict  with  the  1954  Code  as 
originally  enacted  are  to  prevail  over  then-existing  statutes,  but 
not  over  later-enacted  statutes,  and  that  treaty  benefits  that  are 
now  properly  available  under  the  1954  Code  will  remain  available 
under  the  1985  Code. 

Senate  Amendment 

No  provision. 

Conference  Agreement 

Under  the  conference  agreement,  the  ''short  title"  of  the  tax 
statute  is  the  Internal  Revenue  Code  of  1986. 

A  number  of  provisions  of  the  conference  agreement  provide  that 
the  Secretary  of  the  Treasury  or  his  delegate  is  to  prescribe  regula- 
tions. Notwithstanding  any  of  these  references,  the  conferees 
intend  that  the  Treasury  may,  prior  to  prescribing  these  regula- 
tions, issue  guidance  for  taxpayers  with  respect  to  the  provisions  of 
the  conference  agreement  by  issuing  Revenue  Procedures,  Revenue 
Rulings,  forms  and  instructions  to  forms,  announcements,  or  other 
publications  or  releases.  The  conferees  expect  that  the  Treasury 
will  provide  taxpayers  with  this  guidance  as  soon  as  feasible. 

2.  Moratorium  on  major  tax  revisions 

Present  Law 

No  provision. 


11-840 


4.  Information  on  special  or  unique  tax  treatment 

Present  Law 

No  provision. 

House  Bill 

No  provision. 

Senate  Amendment 

The  Senate  amendment  includes  a  sense  of  the  Senate  resolution 
that  the  conference  report  on  the  bill  should  contain  the  name  of 
any  business  concern  or  group  receiving  special  or  unique  treat- 
ment, and  the  reason  for  and  cost  of  such  treatment. 

Conference  Agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

5.  Certain  quality  control  studies  for  AFDC  and  Medicaid 

Present  Law 

Under  section  12301  of  the  Consolidated  Omnibus  Budget  Recon- 
ciliation Act  of  1985  (COBRA),  the  Department  of  Health  and 
Human  Services  (HHS)  and  the  National  Academy  of  Sciences 
(NAS)  are  required  to  undertake  a  study  of  quality  control  meas- 
ures in  connection  with  the  administration  of  the  Aid  to  Families 
with  Dependent  Children  and  Medicaid  programs.  HHS  and  NAS 
are  required  to  report  the  results  of  their  study  to  the  Congress 
within  one  year  of  the  date  of  enactment  of  COBRA  (April  7,  1986). " 
In  addition,  HHS  is  required  to  publish  certain  regulations  relating 
to  such  quality  control  measures  within  18  months  of  the  date  of 
enactment  of  COBRA, 

House  Bill 

No  provision. 

Senate  Amendment 

The  Senate  amendment  requires  HHS  and  NAS  to  report  the  re- 
sults of  their  quality  control  study  within  one  year  after  contract- 
ing to  undertake  the  study.  The  date  by  which  HHS  is  required  to 
publish  the  specified  regulations  is  six  months  after  the  deadline 
for  reporting  the  results  of  the  quality  control  study  to  the  Con- 
gress. 

Conference  Agreement 
The  conference  agreement  follows  the  Senate  amendment. 


TITLE  XVIII.  TECHNICAL  CORRECTIONS 


House  Bill 

The  House  bill  contains  technical,  clerical,  and  conforming 
amendments  to  the  Tax  Reform  Act  of  1984  and  other  recently  en- 
acted tax  legislation,  as  well  as  similar  amendments  to  nontax  pro- 
visions of  the  Deficit  Reduction  Act  of  1984.  The  Committee  on 
Ways  and  Means  previous^>  f.-'vorably  reported  H.R.  2110  (H.  Rep. 
99-526,  Part  1),  containing  technical  corrections  to  the  Retirement 
Equity  Act  of  1984.  The  provisions  in  H.R.  2110  as  so  reported  are 
referred  to  herein  as  being  in  the  House  bill. 

Senate  Amendment 

The  Senate  amendment  contains  technical,  clerical,  and  conform- 
ing amendments  to  the  Tax  Reform  Act  of  1984,  the  Retirement 
Equity  Act  of  1984  and  other  recently  enacted  tax  legislation,  as 
well  as  similar  amendments  to  nontax  provisions  of  the  Deficit  Re- 
duction Act  of  1984  and  the  Consolidated  Omnibus  Budget  Recon- 
ciliation Act  of  1985. 

Conference  Agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment  with  respect  to  common  provisions.  Specifically,  the 
conference  agreement  includes  the  following  provisions: 

The  Tax  Reform  Act  of  1984 

Deferral  of  certain  tax  reductions 

The  conference  agreement  follows  the  Senate  amendment. 

Tax-exempt  entity  leasing 

The  conference  agreement  follows  the  Senate  amendment  except 
that  the  provision  relating  to  subsidiary  organizations  applies  to 
property  placed  in  service  after  September  27,  1985. 

Debt  instruments 

The  conference  agreement  follows  the  Senate  amendment  except 
that  the  provision  relating  to  amortization  of  bond  premiums  ap- 
plies to  bonds  issued  after  September  27,  1985;  the  provision  requir- 
ing accrual  of  interest  on  certain  short  term  obligations  applies  to 
obligations  acquired  after  September  27,  1985;  and  the  agreement 
contains  the  provision  in  the  House  bill  clarifying  the  effective  date 
for  the  repeal  of  the  capital  asset  requirement. 
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Tax-exempt  bonds 

The  conference  agreement  contains  the  provisions  in  the  House 
bill  and  also  the  provisions  in  the  Senate  amendment,  with  a  modi- 
fication providing  that  the  sunset  date  for  the  exception  from  the 
private  loan  bond  restriction  is  August  15,  1986.  The  conferees  wish 
to  restate  that  the  provision  of  the  House  bill  with  regard  to  the 
specificity  required  for  certain  volume  cap  carryforward  elections  is 
to  be  self-implementing  rather  than  an  authorization  of  Treasury 
action. 

Miscellaneous  provisions 

The  conference  agreement  contains  the  provisions  in  the  House 
bill  and  also  contains  the  provisions  in  the  Senate  amendment. 

Partnership  audit  provision 

The  conference  agreement  coordinates  the  Tax  Court  deficiency 
procedures  with  respect  to  partner  level  determinations  arising 
from  a  partnership  proceeding  with  the  deficiency  procedures  ap- 
plicable to  the  taxpayer  from  items  unrelated  to  a  partnership  pro- 
ceeding. 

Windfall  profit  tax  provision 

The  House  bill  and  the  Senate  amendment  clarify  that  the  term 
"newly  discovered  oil"  includes  production  from  a  property  so  long 
as  not  more  than  2,200  barrels  was  produced  from  the  property  in 
1978  and  no  well  on  the  property  was  in  production  for  more  than 
72  hours  during  that  year  (whether  or  not  the  oil  was  sold).  For 
purposes  of  this  test,  a  dual  completion  well  shall  be  treated  as  two 
separate  wells,  i.e.,  one  well  for  each  horizon.  This  provision  is  in- 
tended to  clarify  the  ''test  well"  exception  described  in  the  Confer- 
ence Report  accompanying  the  Crude  Oil  Windfall  Profit  Tax  Act 
of  1980.  No  inference  is  intended  as  to  the  application  of  similar 
principles  in  areas  other  than  section  4991(e)(2). 

Social  Security,  Medicare,  AFDC,  Child  Support,  SSI,  Social  Services 

Social  Security  amendments 

The  conference  agreement  follows  the  Senate  amendment. 

Revocation  of  certain  church  elections 

It  is  intended  that  the  regulations  allowing  a  church  or  qualified 
church-controlled  organization  to  revoke  an  election  made  under 
Code  section  3121(w)(2)  are  to  provide  that  any  such  revocation  is 
not  to  be  effective  prior  to  January  1,  1987,  unless  such  electing 
church  or  organization  had  withheld  and  paid  over  all  employment 
taxes  due,  as  if  such  election  had  never  been  in  effect,  during  the 
period  from  the  stated  effective  date  of  the  election  being  revoked 
through  December  31,  1986. 

Medicare 

The  conference  agreement  follows  the  Senate  amendment. 
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AFDC  and  child  support 
The  conference  agreement  is  as  follows. 

a.  Stepparent  work  disregard. — The  conference  agreement  follows 
the  Senate  amendment,  which  repeals  the  authority  for  a  lower 
disregard  in  the  case  of  part-time  employment  effective  October  1, 
1984. 

h.  Standard  filing  unit. — The  conference  agreement  includes  that 
portion  of  the  Senate  amendment  which  clarifies  that  the  standard 
filing  unit  provision  applies  to  the  AFDC-UP  program.  The  change 
is  effective  October  1,  1984.  The  agreement  does  not  include  that 
portion  of  the  Senate  amendment  concerning  Title  II  benefits  and 
certain  child  support  payments.  No  inference  is  intended  with 
regard  to  current  Federal  regulations  implementing  section 
402(a)(38)  of  the  Social  Security  Act. 

c.  Definition  of  minor  parent. — The  conference  agreement  follows 
the  Senate  amendment,  which  clarifies  that  the  definition  of  minor 
parent  is  based  only  on  age,  not  on  school  attendance.  The  agree- 
ment also  clarifies  that  to  be  considered  a  minor  parent,  an  individ- 
ual must  be  under  18  years  of  age. 

d.  Treatment  of  foster  care  payments. — The  conference  agreement 
follows  the  Senate  amendment  which  clarifies  that  a  child  receiv- 
ing foster  care  maintenance  payments  shall  not  be  considered  a 
member  of  the  family  when  determining  AFDC  eligibility  and  ben- 
efits. 

e.  Distribution  of  child  support  collections. — The  conference 
agreement  follows  the  Senate  amendment  which  clarifies  that  the 
rules  regarding  distribution  of  child  support  collections  apply  to 
child  support  paid  as  a  result  of  a  court  order  or  an  administrative 
order. 

General  Social  Security  Act  provisions,  SSI  and  Social  Serv- 
ices 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

Effective  Date  of  Social  Security  Act  Amendments 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment.  With  regard  to  those  amendments  with  an  effective 
date  of  October  1,  1984,  paragraphs  (1),  (2),  (3)  and  (9)  of  section 
1883(b)  of  the  Senate  amendment,  no  State  shall  be  considered  to 
have  failed  to  comply  with  the  Social  Security  Act  or  to  have  made 
overpayments  or  underpayments  by  reason  of  its  compliance  or 
noncompliance  with  these  amendments  for  the  period  beginning 
October  1,  1984  and  ending  on  the  day  preceding  the  date  of  enact- 
ment of  this  Act. 

Unemployment  compensation 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

Trade  and  tariff  programs 

The  conference  agreement  includes  the  provisions  in  the  House 
bill  and  also  includes  the  provisions  in  the  Senate  amendment. 
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Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985  (COBRA) 

Continuing  health  care 

The  conference  agreement  adopts  the  following  technical  correc- 
tions to  the  continuing  health  care  provisions  of  COBRA. 

a.  Notification  requirement. — The  conference  agreement  estab- 
lishes a  60-day  notification  period  for  divorced  or  legally  separated 
spouses  of  covered  employees,  or  dependent  children  ceasing  to  be 
dependent  children  under  the  generally  applicable  requirements  of 
the  plan,  to  notify  the  plan  administrator  of  a  qualifying  event  en- 
titling the  spouse  or  dependent  children  to  continuation  health  cov- 
erage. 

b.  Maximum  period  of  continuation  coverage. — The  conference 
agreement  clarifies  that  a  qualified  beneficiary  may  have  more 
than  one  qualifying  event  which  entitles  the  beneficiary  to  continu- 
ation coverage,  but  in  no  event  may  the  coverage  period  with  re- 
spect to  such  events  generally  exceed  a  36-month  period.  The 
second  qualifying  event  must  take  place  during  the  period  of  cover- 
age of  the  first  qualifying  event  to  be  eligible  for  a  total  of  36 
months  continuation  coverage  beginning  from  the  date  of  the  first 
qualifying  event. 

c.  Election  of  coverage. — The  conference  agreement  clarifies  that 
each  qualified  beneficiary  is  entitled  to  a  separate  election  of  con- 
tinuation coverage.  For  example,  if  a  covered  employee  does  not 
elect  continuation  coverage,  the  conferees  intend  that  the  spouse  or 
dependent  children  are  entitled  to  elect  such  coverage.  Moreover, 
even  if  the  employee  elects  certain  coverage,  the  spouse  or  depend- 
ents may  elect  different  coverage. 

d.  Failure  to  pay  premium. — The  conference  agreement  provides  , 
that  the  grace  period  for  the  failure  to  pay  premiums  is  the  longest 
of  (1)  30  days,  (2)  the  period  the  plan  allows  employees  for  failure  to 
pay  premiums,  or  (3)  the  period  the  insurance  company  allows  the 
plan  or  the  employer  for  failure  to  pay  premiums. 

e.  Type  of  coverage. — The  conference  agreement  provides  that,  for 
all  purposes,  qualified  beneficiaries  are  to  be  treated  under  the 
plan  in  the  same  manner  as  similarly  situated  beneficiaries  for 
whom  a  qualifying  event  has  not  taken  place.  For  example,  if  the 
plan  provides  for  an  open  enrollment  period,  then  qualified  benefi- 
ciaries are  to  be  permitted  to  make  elections  during  the  open  en- 
rollment period  in  the  same  manner  as  active  employees.  Thus,  an 
individual  who  is  a  qualified  beneficiary  by  reason  of  being  a 
spouse  of  a  covered  employee  would  have  the  same  rights  as  active 
employees  during  an  open  enrollment  period  and  would  not  be  lim- 
ited to  the  rights  of  spouses  of  covered  employees. 

The  conference  agreement  defines  health  benefits  to  mean  health 
benefit  plans,  including  dental  and  vision  care  (within  the  meaning 
of  sec.  213  of  the  Code).  The  conferees  do  not  intend  that  an  em- 
ployer could  compel  a  qualified  beneficiary  to  pay  for  noncore  bene- 
fits (such  as  dental  and  vision  care)  even  if  active  employees  are 
required  to  purchase  coverage  for  such  benefits  under  the  plan. 

Medicare 

The  conference  agreement  follows  the  Senate  amendment  with 
the  following  clarifications:  (1)  correct  and  clarify  the  section  re- 
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♦Public  Law  99-570 
99th  Congress 

An  Act 

To  strengthen  Federal  efforts  to  encourage  foreign  cooperation  in  eradicating  illicit 
drug  crops  and  in  halting  international  drug  traffic,  to  improve  enforcement  of 
Federal  drug  laws  and  enhance  interdiction  of  illicit  drug  shipments,  to  provide       Oct.  27,  1986 
strong  Federal  leadership  in  establishing  effective  drug  abuse  prevention  and        [H.R.  5484] 
education  programs,  to  expand  Federal  support  for  drug  abuse  treatment  and 
rehabilitation  efforts,  £uid  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  Anti-Drug  Abuse 

SECTION  1.  SHORT  TITLE.  2l'uSC  801  note. 

This  Act  may  be  cited  as  the  "Anti-Drug  Abuse  Act  of  1986". 

SEC.  2.  ORGANIZATION  OF  ACT. 

This  Act  is  organized  as  follows: 

TITLE  I— ANTI-DRUG  ENFORCEMENT 

Subtitle  A— Narcotics  Penalties  and  Enforcement  Act  of  1986 

Subtitle  B— Drug  Possession  Penalty  Act  of  1986 

Subtitle  C— Juvenile  Drug  Trafficking  Act  of  1986 

Subtitle  D — Assets  Forfeiture  Amendments  Act  of  1986 

Subtitle  E — Controlled  Substance  Analogue  Enforcement  Act  of  1986 

Subtitle  F— Continuing  Drug  Enterprise  Act  of  1986 

Subtitle  G — Controlled  Substances  Import  and  Export  Act  Penalties  Enhancement 

Act  of  1986 

Subtitle  H — Money  Laundering  Control  Act  of  1986 

Subtitle  I — Armed  Career  Criminals 

Subtitle  J — Authorization  of  Appropriations  for  Drug  Law  Enforcement 

Subtitle  K — State  and  Local  Narcotics  Control  Assistance 

Subtitle  L — Study  on  the  Use  of  Existing  Federal  Buildings  as  Prisons 

Subtitle  M — Narcotics  Traffickers  Deportation  Act 

Subtitle  N— Freedom  of  Information  Act 

Subtitle  O— Prohibition  on  the  Interstate  Sale  and  Transportation  of  Drug 
Paraphernalia 

Subtitle  P — Manufacturing  Operations 

Subtitle  Q — Controlled  Substances  Technical  Amendments 

Subtitle  R— Precursor  and  Essential  Chemical  Review 

Subtitle  S — White  House  Conference  for  a  Drug  Free  America 

Subtitle  T — Common  Carrier  Operation  Under  the  Influence  of  Alcohol  or  Drugs 

Subtitle  U— Federal  Drug  Law  Enforcement  Agent  Protection  Act  of  1986 


*Note:  This  is  a  subsequently  typeset  print  of  the  hand  enrollment  which  was  signed 
by  the  President  on  October  27,  1986. 
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TITLE  II— INTERNATIONAL  NARCOTICS  CONTROL 

TITLE  m— INTERDICTION 

Subtitle  A — Department  of  Defense  Drug  Interdiction  Assistance 

Subtitle  B— Customs  Enforcement 

Subtitle  C — Maritime  Drug  Law  Enforcement  Prosecution  Improvements  Act  of 

1986 

Subtitle  D— Coast  Guard 

Subtitle  E — United  States  Bahamsis  Drug  Interdiction  Task  Force 

Subtitle  F — Command,  Control,  Communications,  and  Intelligence  Centers 

Subtitle  G — Transportation  Safety 

Subtitle  H — Department  of  Justice  Funds  for  Drug  Interdiction  Operation  in  Hawaii 

Subtitle  I — Federal  Communications  Commission 

TITLE  IV— DEMAND  REDUCTION 

Subtitle  A — Treatment  and  Rehabilitation 

Subtitles — Drug-Free  Schools  and  Communities  Act  of  1986 

Subtitle  C — Indians  and  Alaska  Natives 

Subtitle  D — Miscellaneous  Provisions 

TITLE  V-UNITED  STATES  INSULAR  AREAS  AND  NATIONAL  PARKS 

Subtitle  A — Programs  in  United  States  Insular  Areas 

Subtitle  B — National  Park  Service  Program 

TITLE  VI— FEDERAL  EMPLOYEE  SUBSTANCE  ABUSE  EDUCATION  AND 

TREATMENT 

TITLE  VII— NATIONAL  ANTIDRUG  REORGANIZATION  AND  COORDINATION 

TITLE  VIII— PRESIDENT'S  MEDIA  COMMISSION  ON  ALCOHOL  AND  DRUG 
ABUSE  PREVENTION 

TITLE  IX— DENIAL  OF  TRADE  BENEFITS  TO  UNCOOPERATIVE  MAJOR 
DRUG  PRODUCING  OR  DRUG-TRANSIT  COUNTRIES 

TITLE  X— BALLISTIC  KNIFE  PROHIBITION 

TITLE  XI— HOMELESS  ELIGIBILITY  CLARIFICATION  ACT 

Subtitle  A — Emergency  Food  for  the  Homeless 

Subtitle  B — Job  Training  for  the  Homeless 

Subtitle  C— Entitlements  Eligibility 

TITLE  XII— COMMERCIAL  MOTOR  VEHICLE  SAFETY  ACT  OF  1986 

TITLE  XIII— CYANIDE  WRONGFUL  USE 

TITLE  XIV— SENATE  POLICY  CONCERNING  FUNDING 

TITLE  XV— NATIONAL  FOREST  SYSTEM  DRUG  CONTROL 

21  use  801  note.     SEC.  3.  COMPLIANCE  WITH  BUDGET  ACT. 

Notwithstanding  any  other  provision  of  this  Act,  any  spending 
authority  and  any  credit  authority  provided  under  this  Act  shall  be 
effective  for  any  fiscal  year  only  to  such  extent  or  in  such  amounts 
as  are  provided  in  appropriation  Acts.  For  purposes  of  this  Act,  the 
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42  use  1383 
note. 

42  use  1396aa 
note. 


State  and  local 
governments. 
42  use  602  note. 
42  use  601. 


(b)  Barriers  to  Employment  Rule. — Section  203(a)(2)  of  the  Job 
Training  Partnership  Act  (29  U.S.C.  1603(a)(2))  is  amended  by  strik 
ing  out  "or  addicts"  and  inserting  in  lieu  thereof  "addicts,  oi 
homeless". 

Subtitle  C — Entitlements  Eligibility 

SEC.  11005.  TREATMENT  OF  HOMELESS  INDIVIDUALS  ELIGIBLE  UNDER 
SSI  AND  MEDICAID  PROGRAMS. 

(a)  SSI  Program.— Section  1631(e)  of  the  Social  Security  Act  (42 
U.S.C.  1383(e))  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

"(3)  The  Secretary  shall  provide  a  method  of  making  payments 
under  this  title  to  an  eligible  individual  who  does  not  reside  in  a 
permanent  dwelling  or  does  not  have  a  fixed  home  or  mailing 
address.". 

(b)  Medicaid  Program. — Section  1902(a)  of  such  Act  (42  U.S.C, 
1396a(a))  is  amended — 

(1)  by  striking  "and"  at  the  end  of  paragraph  (45), 

(2)  by  striking  the  period  at  the  end  of  paragraph  (46)  and 
inserting  in  lieu  thereof    and",  and 

(3)  by  adding  at  the  end  the  following  new  paragraph: 

*'(47)  provide  a  method  of  making  cards  evidencing  eligibility 
for  medical  assistance  available  to  an  eligible  individual  who 
does  not  reside  in  a  permanent  dwelling  or  does  not  have  a  fixed 
home  or  mailing  address.". 

(c)  Effective  Date. — (1)  The  amendment  made  by  subsection  (a; 
shall  become  effective  on  the  date  of  the  enactment  of  this  Act 

(2)  The  amendments  made  by  subsection  (b)  shall  become  effective 
on  January  1,  1987,  without  regard  to  whether  or  not  final  regula 
tions  to  carry  out  such  amendments  have  been  promulgated  by  such 
date. 

(d)  AFDC. — No  later  than  six  months  after  the  date  of  enactment 
of  this  act  and  after  consultation  with  the  States  administering 
plans  under  Title  IV  of  the  Social  Security  Act,  the  Secretary  o: 
Health  and  Human  Services  shall  issue  guidelines  to  the  States  foi 
providing  benefits  under  Title  IV  to  a  dependent  child  who  does  nol 
reside  in  a  permanent  dwelling  or  does  not  have  a  fixed  home  oi 
mailing  address. 

SEC.  11006.  APPLICATION  FOR  SSI  AND  FOOD  STAMP  BENEFITS  BY  SS] 
PRE-RELEASE  INDIVIDUALS. 

Section  1631  of  the  Social  Security  Act  (42  U.S.C  1383)  is  amendec 
by  adding  at  the  end  thereof  the  following  new  subsection: 


PRE-RELEASE  PROCEDURES  FOR  INSTITUTIONALIZED  PERSONS 

"(j)  The  Secretary  shall  develop  a  system  under  which  an  individ 
ual  can  apply  for  supplemental  security  income  benefits  under  thi' 
title  prior  to  the  discharge  or  release  of  the  individual  from  a  public 
institution.  The  Secretary  and  the  Secretary  of  Agriculture  shal 
develop  a  procedure  under  which  an  individual  who  applies  fo] 
supplemental  security  income  benefits  under  this  title  shall  also  b( 
permitted  to  apply  for  participation  in  the  food  stamp  program  b^ 
executing  a  single  application.". 
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relating  to  marijuana  and  other  controlled  substances,  and 
State  drug  control  laws  or  ordinances,  within  the  boundaries  of 
the  National  Forest  System. 

SEC.  15005.  PENALTY. 

Section  401  of  the  Controlled  Substances  Act  (21  U.S.C.  841)  is 
amended  by  adding  at  the  end  thereof  the  following  subsection: 

"(e)(1)  Any  person  who  assembles,  maintains,  places,  or  causes  to 
be  placed  a  boobytrap  on  Federal  property  where  a  controlled 
substance  is  being  manufactured,  distributed,  or  dispensed  shall  be 
sentenced  to  a  term  of  imprisonment  for  not  more  than  10  years  and 
shall  be  fined  not  more  than  $10,000. 

"(2)  If  any  person  commits  such  a  violation  after  1  or  more  prior 
convictions  for  an  offense  punishable  under  this  subsection,  such 
person  shall  be  sentenced  to  a  term  of  imprisonment  of  not  more 
than  20  years  and  shall  be  fined  not  more  than  $20,000. 

"(3)  For  the  purposes  of  this  subsection,  the  term  'boobytrap' 
means  any  concealed  or  camouflaged  device  designed  to  cause  bodily 
injury  when  triggered  by  any  action  of  any  unsuspecting  person 
making  contact  with  the  device.  Such  term  includes  guns,  ammuni- 
tion, or  explosive  devices  attached  to  trip  wires  or  other  triggering 
mechanisms,  sharpened  stakes,  and  lines  or  wires  with  hooks 
attached.". 

SEC.  15006.  AUTHORIZATION  OF  APPROPRIATIONS.  16  USC  559e 

There  is  authorized  to  be  appropriated  $10,000,000  for  each  fiscal 
year  to  carry  out  this  title. 

SEC.  15007.  APPROVAL  OF  SECRETARY  OF  AGRICULTURE  AND  ATTORNEY    16  USC  559f. 
GENERAL. 

The  authorities  conferred  herein  shall  be  exercised  pursuant  to 
an  agreement  approved  by  the  Secretary  of  Agriculture  and  the 
Attorney  General. 

Approved  October  27,  1986. 
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M  Session  SENATE  99.411 


THE  COMMERCIAL  MOTOR  VEHICLE  SAFETY  ACT  OF  1986 


August  15  (legislative  day,  August  11),  1986. — Ordered  to  be  printed 


Mr.  Danforth,  from  the  Committee  on  Commerce,  Science,  and 
Transportation,  submitted  the  following 

REPORT 

[To  accompany  S.  1903] 

The  Committee  on  Commerce,  Science,  and  Transportation,  to 
which  was  referred  the  bill  (S.  1903)  to  improve  the  safe  operation 
of  commercial  motor  vehicles,  and  for  other  purposes,  having  con- 
sidered the  same,  reports  favorably  thereon  with  an  amendment  in 
the  nature  of  a  substitute  and  recommends  that  the  bill  do  pass. 

Purpose  of  the  Bill 

The  purpose  of  the  bill  is  to  help  prevent  truck  and  bus  acci- 
dents, fatalities  and  injuries  by  establishing  national  standards  for 
commercial  drivers'  licenses  and  requiring  drivers  to  have  a  single 
commercial  license  and  driving  record;  by  increasing  safety  inspec- 
tions of  commercial  motor  vehicles  and  inspections  of  their  drivers 
for  alcohol  and  drug  use;  and  by  increasing  and  extending  authori- 
zations for  State  grants  through  the  Motor  Carrier  Safety  Assist- 
ance Program  (MCSAP). 

Background  and  Needs 

Motor  carrier  safety  is  an  issue  of  continuing  concern  to  the 
Committee.  The  Committee  has  conducted  numerous  hearings  and 
reported  legislation  on  this  issue  in  the  95th  through  the  99th  Con- 
gresses. 

In  1982,  a  major  step  was  taken  to  improve  motor  carrier  safety 
with  the  enactment  of  the  Surface  Transportation  Assistance  Act 
of  1982  (Public  Law  97-424).  This  act  authorized  a  total  of  more 
than  $150  million  over  fiscal  years  1983  through  1988  to  enable  the 
Department  of  Transportation  (DOT)  to  provide  grants  to  States  for 
enforcement  of  Federal  and  compatible  State  motor  carrier  safety 
regulations,  which  became  MCSAP.  Under  this  program,  49  States 
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No  material  re  Social  Security  in  this  report. 
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38  use  101  note. 


To  amend  title  38,  United  States  Code,  to  increase  the  rates  of  compensation  and 
dependency  and  indemnity  compensation  for  veterans  and  survivors,  and  to 
improve  veterans'  health-care,  education,  employment,  housing,  and  national  ceme- 
tery programs,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE;  REFERENCES  TO  TITLE  38.  UNITED  STATES 
CODE;  TABLE  OF  CONTENTS. 

(a)  Short  Title.— This  Act  may  be  cited  as  the  "Veterans'  Bene- 
fits Improvement  and  Health-Care  Authorization  Act  of  1986". 

(b)  References  to  Title  38. — Except  as  otherwise  expressly  pro- 
vided, whenever  in  this  Act  an  amendment  or  repeal  is  expressed  in 
terms  of  an  amendment  to,  or  repeal  of,  a  section  or  other  provision, 
the  reference  shall  be  considered  to  be  made  to  a  section  or  other 
provision  of  title  38,  United  States  Code. 

(c)  Table  of  Contents. — The  table  of  contents  of  this  Act  is  as 
follows: 

TABLE  OF  CONTENTS 
Sec.  1.  Short  title;  references  to  title  38,  United  States  Code;  table  of  contents. 

TITLE  I-COMPENSATION  INCREASES  AND  OTHER  COMPENSATION 

MATTERS 

Sec.  101.  Disability  compensation. 

Sec.  102.  Additional  compensation  for  dependents. 

Sec.  103.  Clothing  allowance  for  certain  disabled  veterans. 

Sec.  104.  Dependency  and  indemnity  compensation  for  surviving  spouses. 

Sec.  105.  Dependency  and  indemnity  compensation  for  children. 

Sec.  106.  Supplemental  dependency  and  indemnity  compensation  for  children. 

Sec.  107.  Effective  date  for  rate  increases. 

Sec.  108.  Improved  benefits  for  former  prisoners  of  war. 

Sec.  109.  Special  consideration  for  loss  of  paired  organs  or  extremities. 

TITLE  II-HEALTH  CARE  AND  MEDICAL  FACILITIES 

Part  A— Health-Care  Programs 

Sec.  201.  Respite  care. 

Sec.  202.  Home  health  services. 

Sec.  203.  Continuation  of  certain  counseling  services  for  a  deceased  veteran's  family 
members. 

Sec.  204.  Transition  period  for  readjustment  counseling  centers. 
Sec.  205.  Therapeutic  and  rehabilitative  activities. 

Sec.  206.  Contracts  and  grants  for  medical  care  for  United  States  veterans  in  the 
Republic  of  the  Philippines. 

Part  B — Health-Care  Administration 

Sec.  211.  Enforcement  of  State  and  local  traffic  laws  by  Veterans'  Administration 

police  officers. 
Sec.  212.  R^onal  medical  education  centers. 
Sec.  213.  Period  of  obligated  service  under  scholarship  program. 
Sec.  214.  Period  of  appointment  of  certain  temporary  and  part-time  health-care 

personnel. 
Sec.  215.  Report  on  a  national  drug  file. 
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Sec.  216.  Stipend  for  participation  in  study  of  Vietn£im-era  veterans'  psychological 
problems. 

Part  C— Facility  Construction  and  Planning 

Sec.  221.  Consideration  of  sharing  Department  of  Defense  facilities. 
Sec.  222.  Annual  report  on  facilities  construction. 
Sec.  223.  Parking  facilities. 

Sec.  224.  Revision  of  State  home  construction  grant  program. 

Part  D — Miscellaneous 

Sec.  231.  Modification  of  certain  reporting  requirements. 
Sec.  232.  Ionizing  Radiation  Registry. 

Sec.  233.  Requirement  for  Medicare  hospitals  to  participate  in  Veterans'  Adminis- 
tration contract  health-care  program. 

Sec.  234.  Prohibition  sigainst  excessing  of  certain  Veterans'  Administration 
properties. 

Sec.  235.  Report  on  treatment  and  services  for  chronically  mentally  ill  veterans. 
Sec.  236.  Designation  of  Veterans'  Administration  Medical  Center  in  Phoenix, 
Arizona. 

Sec.  237.  Technical  amendments. 

TITLE  III— EDUCATION  AND  EMPLOYMENT 
Part  A — Education 

Sec.  301.  Apprenticeship  or  other  on-job  training  under  the  New  GI  Bill. 

Sec.  302.  Educational  assistance  for  correspondence  courses  under  the  New  GI  Bill. 

Sec.  303.  Provisions  relating  to  reduction  of  pay  in  the  New  GI  Bill. 

Sec.  304.  Advisory  committee  amendments. 

Sec.  305.  Certification  under  New  GI  Bill. 

Sec.  306.  Bar  to  duplication  of  benefits. 

Sec.  307.  Adjustment  of  delimiting  period  for  individuals  entitled  to  certain  com- 
bined benefits. 

Sec.  308.  Work-study  allowance  under  the  New  GI  Bill  and  the  post- Vietnam  era 

veterans'  educational  assistance  program. 
Sec.  309.  Termination  of  enrollments  in  post-Vietnam  era  veterans'  educational 

assistance  program. 

Sec.  310.  On-job  training  under  post-Vietnam  era  veterans'  educational  assistance 
program. 

Sec.  311.  Duration  of  and  limitations  on  entitlement  to  post- Vietnam  era  veterans' 

educational  assistance. 
Sec.  312.  Educational  and  vocational  counseling. 

Sec.  313.  Delimiting  period  under  the  survivors'  and  dependents'  educational  assist- 
£uice  program. 

Sec.  314.  Elimination  of  the  requirement  for  an  education  plan  for  survivors  and 
dependents. 

Sec.  315.  Measurement  of  certain  noncollege  degree  courses. 

Sec.  316.  Payment  of  educational  assistance  for  certain  less-than-half-time  training. 
Sec.  317.  Prohibition  on  benefits  under  more  than  one  educational  assistance 
program. 

Sec.  318.  Reporting  requirements  for  educational  institutions. 
Sec.  319.  Prohibition  of  a  term-by-term  certification  requirement. 
Sec.  320.  Commission  to  assess  veterans'  education  policy. 
Sec.  321.  Technical  and  clerical  amendments. 

Part  B — Employment  and  Other  Programs 

Sec.  331.  Employment  rights  of  certain  individuals. 
Sec.  332.  Veterans'  readjustment  appointments. 

Soc.  333.  Extension  of  program  of  independent  living  services  and  assistance. 
TITLE  IV-HOUSING  PROGRAMS  AND  NATIONAL  CEMETERIES 
Part  A— Housing 
Sec.  401.  Specially  adapted  housing. 

Sec.  402.  Credit  underwriting  and  loan  processing  standards. 

Sec.  403,  Foreclosure  information. 

Sec.  404.  Competitive  contracting  requirements. 

Sec.  405.  Authority  to  transfer  funds. 

Sec.  406.  Use  of  attorneys  in  home  loan  foreclosures. 

Sec.  407.  Appraisals. 
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Sec.  408.  Furnishing  information  to  real  estate  professionals  to  facilitate  the  dispo- 
sition of  properties. 
.   Sec.  409.  Home  loan  origination  fee. 

Part  B — National  Cemeteries 

Sec.  411.  National  cemetery  grave  markers. 

Sec.  412.  Reports  on  the  National  Cemetery  System. 

Sec.  413.  Memorial  areas  in  Arlington  National  Cemetery. 

Sec.  414.  Authority  to  establish  national  cemeteries. 

TITLE  V— ADMINISTRATIVE  PROVISIONS 

Sec.  501.  Clarification  of  requirement  for  a  detailed  plan  and  justification  for 
,  administrative  reorganization. 

Sec.  502.  Collocation  of  regional  offices  and  medical  centers. 

Sec.  503.  Effective  date  of  discontinuance  of  certain  benefits  paid  to  incompetent 
individuals. 

Sec.  504.  Administrative  debt  collection  by  offset  of  benefits. 

Sec.  505.  Disclosure  of  financial  information  by  fiduciaries. 

TITLE  VI-EXEMPTION  OF  CERTAIN  PROGRAMS  FROM  BUDGET 
REDUCTION 

Sec.  601.  Treatment  of  certain  veterans'  programs  under  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985. 

TITLE  VII-MISCELLANEOUS 

Sec.  701.  Elimination  of  gender-based  language  distinctions  in  title  38. 
Sec.  702.  General  technical  amendments. 

Sec.  703.  Technical  amendments  to  provisions  enacted  by  Veterans'  Benefits  Im- 
provement Act  of  1984. 

TITLE  I— COMPENSATION  INCREASES  AND  OTHER 
^  COMPENSATION  MATTERS 

SEC.  101.  DISABILITY  COMPENSATION. 

(a)  In  General. — Section  314  is  amended— 

(1)  by  striking  out  "$68"  in  subsection  (a)  and  inserting  in  lieu 
thereof  "$69"; 

(2)  by  striking  out  "$126"  in  subsection  (b)  and  inserting  in 
lieu  thereof  "$128"; 

(3)  by  striking  out  "$191"  in  subsection  (c)  and  inserting  in 
lieu  thereof  "$194"; 

(4)  by  striking  out  "$274"  in  subsection  (d)  and  inserting  in 
lieu  thereof  "$278"; 

(5)  by  striking  out  "$388"  in  subsection  (e)  and  inserting  in 
lieu  thereof  "$394"; 

(6)  by  striking  out  "$489"  in  subsection  (f)  and  inserting  in 
,    lieu  thereof  "$496"; 

(7)  by  striking  out  "$617"  in  subsection  (g)  and  inserting  in 
lieu  thereof  "$626"; 

(8)  by  striking  out  "$713"  in  subsection  (h)  and  inserting  in 
lieu  thereof  "$724"; 

(9)  by  striking  out  "$803"  in  subsection  (i)  and  inserting  m 
lieu  thereof  "$815"; 

(10)  by  striking  out  "$1,335"  in  subsection  (j)  and  inserting  in 
lieu  thereof  "$1,355"; 

(11)  by  striking  out  "$62",  "$1,659",  and  "$2,325"  in  subsec- 
tion (k)  and  inserting  in  lieu  thereof  "$63",  "$1,684",  and 
"$2,360",  respectively; 

(12)  by  striking  out  "$1,659"  in  subsection  (1)  and  inserting  in 
lieu  thereof  "$1,684"; 
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include  in  the  Registry,  to  the  extent  feasible,  such  veteran's  name 
and  the  data  and  information  described  in  subsection  (b)  relating  to 
the  veteran. 

(d)  CoNSOUDATiON  OF  EXISTING  INFORMATION  —(1)  For  the  purpose 
of  establishing  and  maintaining  the  Registry,  the  Administrator 
shall  compile  and  consolidate — 

(A)  relevant  information  maintained  by  the  Department  of 
Veterans'  Benefits  and  the  Department  of  Medicine  and  Sur- 
gery of  the  Veterans'  Administration; 

(B)  relevant  information  maintained  by  the  Defense  Nuclear 
Agency  of  the  Department  of  Defense;  and 

(C)  any  relevant  information  maintained  by  any  other  ele- 
ment of  the  Veterans'  Administration  or  the  Department  of 
Defense. 

(2)  With  respect  to  a  veteran  whose  name  is  included  in  the 
Registry  and  for  whom  the  information  in  the  Registry  is  not 
complete,  the  Administrator  shall  include  information  described  in 
paragraph  (1)  with  respect  to  that  veteran  (A)  to  the  extent  that 
such  information  is  reasonably  available  in  records  of  the  Veterans' 
Administration  or  Department  of  Defense,  or  (B)  if  such  information 
is  submitted  by  the  veteran  after  the  enactment  of  this  Act. 

(e)  Department  of  Defense  Information.— The  Secretary  of  De- 
fense shall  furnish  to  the  Administrator  such  information  main- 
tained by  the  Department  of  Defense  as  the  Administrator  considers 
necessary  to  establish  and  maintain  the  Registry. 

(D  Definition. — For  the  purpose  of  this  section,  the  term  "vet- 
eran" h£is  the  meaning  given  that  term  in  section  101(2)  of  title  38, 
United  States  Code,  and  includes  a  person  who  died  in  the  active 
military,  naval,  or  air  service. 

(g)  Effective  Date.— The  Registry  shall  be  established  not  later 
than  180  days  after  the  date  of  the  enactment  of  this  Act. 

SEC.  233.  REQUIREMENT  FOR  MEDICARE  HOSPITALS  TO  PARTICIPATE  IN 
VETERANS'  ADMINISTRATION  CONTRACT  HEALTH  CARE  PRO- 
GRAM. 

(a)  In  General. — Section  1866(a)(1)  of  the  Social  Security  Act  (42 
U.S.C.  1395cc(a)(l)),  as  amended  by  section  1895(b)  of  the  Tax  Reform 
Act  of  1986,  is  amended— 

(1)  by  striking  out  "and"  at  the  end  of  subparagraph  (J); 

(2)  by  striking  out  the  period  at  the  end  of  subparagraph  (K) 
and  inserting  in  lieu  thereof    and";  and 

(3)  by  inserting  after  subparagraph  (K)  the  following  new 
subparagraph: 

"(L)  in  the  case  of  hospitals  which  provide  inpatient  hospital 
services  for  which  payment  may  be  made  under  this  title,  to  be 
a  participating  provider  of  medical  care  under  section  603  of 
title  38,  United  States  Code,  in  accordance  with  such  admission 
practices,  and  such  payment  methodology  and  amounts,  as  are 
prescribed  under  joint  regulations  issued  by  the  Secretary  and 
by  the  Administrator  of  Veterans'  Affairs  in  implementation  of 
such  section.". 

(b)  Effective  Date.— The  amendments  made  by  subsection  (a) 
shall  apply  to  inpatient  hospital  services  provided  pursuant  to 
admissions  to  hospitals  occurring  after  June  30, 1987. 

(c)  Report.— (1)  The  Secretary  of  Health  and  Human  Services 
shall  periodically  submit  to  the  Congress  a  report  on  the  number  of 
hospitals  that  have  terminated  or  failed  to  renew  an  agreement 
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imended  by  striking  out  "413"  and  inserting  in  lieu  thereof 
'413(a)". 

(2)  Section  lll(cXl)(B)  of  such  Act  is  amended  by  striking  out  38  USC  363  note, 
'subsection  (b)"  and  inserting  in  lieu  thereof  "subsection  (cXlXB)" 

(b)  Amendments  to  Title  38. — (1)  Section  524  of  title  38,  United 
States  Code,  is  amended— 

(A)  by  striking  out  "subsection  (d)"  in  subsection  (aX2)  and 
inserting  in  lieu  thereof  "subsection  (b)"; 

(B)  by  striking  out  "subsection  (aXl)"  in  subsection  (bX4)  and 
inserting  in  lieu  thereof  "subsection  (a)";  and 

(C)  in  subsection  (c)— 

(i)  by  striking  out  "Notwithstanding  subsection  (c)  of 
section  525  of  this  title,  a  veteran"  and  inserting  in  lieu 
thereof  "A  veteran"; 

(ii)  by  striking  out  "subsection  (b)"  the  second  place  it 
appears  and  inserting  in  lieu  thereof  "subsection  (bXD"; 
and 

(iii)  by  striking  out  the  period  and  inserting  in  lieu 
thereof  "without  regard  to  the  date  on  which  the  veteran's 
entitlement  to  pension  is  terminated.". 

(2)  Section  525(a)  of  such  title  is  amended  by  striking  out  "under 
section  521  of  this  title". 

(3)  The  item  relating  to  section  524  in  the  table  of  sections  at  the 
3eginning  of  chapter  15  of  such  title  is  amended  by  inserting  "pro- 
p-am of*  after  "Temporary". 

(c)  Effective  Date.— The  amendments  made  by  this  section  shall  38  USC  413  note. 
l;ake  effect  as  if  included  in  the  Veterans'  Benefits  Improvement  Act 

jf  1984  (PubUc  Law  98-543).  38  USC  loi  note. 

Approved  October  28,  1986. 
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VETERANS'  COMPENSATION  AMENDMENTS  OF  1986 


July  31,  1986. — Committed  to  the  Committee  of  the  Whole  House  on  the  State  of 
the  Union  and  ordered  to  be  printed 


Mr.  Montgomery,  from  the  Committee  on  Veterans'  Affairs, 
submitted  the  following 


REPORT 

[To  accompany  H.R.  5299] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Veterans'  Affairs,  to  whom  was  referred  the 
bill  (H.R.  5299)  to  amend  title  38,  United  States  Code,  to  provide  a 
2.0  percent  increase  in  the  rates  of  compensation  and  of  dependen- 
cy and  indemnity  compensation  (DIC)  paid  by  the  Veterans'  Ad- 
ministration, and  for  other  purposes,  having  considered  the  same, 
report  favorably  thereon  without  amendment  by  unanimous  voice 
vote  and  recommend  that  the  bill  do  pass. 

Introduction 

The  administration's  proposed  fiscal  year  1987  budget  request 
submitted  earlier  this  year  recommended  a  3.7  percent  cost-of- 
living  allowance  (COLA)  for  the  service-connected  disability  com- 
pensation and  Die  programs.  The  3.7  percent  rate  adjustment  rep- 
resented the  increase  that  was  anticipated,  at  that  time,  for  the  in- 
dexed non-service-connected  pension  program,  based  on  the 
changes  in  the  Consumer  Price  Index  (CPI)  from  the  third  quarter 
of  calendar  year  1985  to  the  third  quarter  of  calendar  year  1986. 
The  increase  proposed  by  the  administration  would  become  effec- 
tive December  1,  1986. 

In  its  report  to  the  Committee  on  the  Budget  (February  27,  1986), 
the  committee  recommended  that  the  First  Concurrent  Budget  Res- 
olution contain  new  budget  authority  and  outlays  for  a  3.7  percent 
increase  effective  December  1,  1986.  The  resolution,  as  passed  by 
the  House,  included  a  3.4  percent  increase  based  on  the  then  cur- 
rent economic  assumptions.  The  conference  agreement  on  the  pro- 
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(1)  Subject  to  subsection  (c),  a  list  containing  the  name  of  each  veteran  who 
was  exposed  to  ionizing  radiation  under  the  conditions  described  in  section 
610(e)(1)(B)  of  title  38,  United  States  Code,  and— 

(A)  who  has  applied  for  hospital  or  nursing  home  care  from  the  Veterans' 
Administration  under  such  title;  or 

(B)  who  has  filed  a  claim  for  compensation  under  chapter  11  of  such  title 
on  the  basis  of  a  disability  which  may  be  associated  with  the  exposure  to 
ionizing  radiation;  or 

(C)  who  has  died  and  is  survived  by  a  spouse,  child,  or  parent  who  has 
filed  a  claim  for  dependency  and  indemnity  compensation  under  chapter  13 
of  such  title;  on  the  basis  of  the  exposure  of  such  veteran  to  ionizing  radi- 
ation. 

(2)  Medical  data  relating  to  each  veteran  listed  in  the  Registry  under  para- 
graph (1),  including  the  veteran's  medical  history  and  health  status  recorded  by 
the  Veterans'  Administration  including  the  results  of  physical  examinations  by 
the  Veterans'  Administration,  and  a  statement  describing  birth  defects,  if  any, 
in  the  natural  children  of  the  veteran. 

(3)  Data  on  claims  for  the  benefits  referred  to  in  paragraph  (1),  including  deci- 
sions and  determinations  of  the  Veterans'  Administration  relating  to  such 
claims. 

(4)  An  estimate  of  the  dose  of  radiation  to  which  each  veteran  listed  in  the 
Registry  under  paragraph  (1)  was  exposed  under  the  conditions  described  in  sec- 
tion 610(e)(1)(B)  of  such  title. 

(c)  Names  Not  Required  To  Be  Included. — The  Administrator  is  not  required  to 
include  in  the  Registry  the  name  of  a  veteran  described  in  subsection  (b)(1)  if  the 
request  or  claim  referred  to  in  subsection  (b)(1)  which  relates  to  such  veteran  was 
filed  before  the  date  of  the  enactment  of  this  Act  and  such  veteran  or  the  survivor 
filing  the  claim  (in  the  case  of  a  claim  referred  to  in  clause  (C)  of  subsection  (b)(1)), 
does  not  request  the  Veterans'  Administration  to  include  the  veteran's  name  in  the 
Registry. 

(d)  CoNSOUDATiON  OF  EXISTING  INFORMATION. — For  the  purpose  of  establishing 
and  maintaining  the  Registry,  the  Administrator  of  Veterans'  Affairs  shall  compile 
and  consolidate  relevant  information  maintained  by  the  Department  of  Veterans' 
Benefits,  the  Department  of  Medicine  and  Surgery,  and  the  Board  of  Veterans'  Ap- 
peals of  the  Veterans'  Administration,  relevant  information  maintained  by  the  De- 
fense Nuclear  Agency  of  the  Department  of  Defense,  and  relevant  information 
maintained  by  any  other  subdivision  of  the  Veterans'  Administration  or  the  Depart- 
ment of  Defense. 

(e)  Department  of  Defense  Information. — The  Secretary  of  Defense  shall  fur- 
nish the  Administrator  such  information  maintained  by  any  agency  of  the  Depart- 
ment of  Defense  as  the  Administrator  considers  necessary  to  establish  and  maintain 
the  Registry. 

(f)  Definition. — For  the  purpose  of  this  section,  the  term  "veteran"  shall  have  the 
meaning  provided  in  section  101(2)  of  title  38,  United  States  Code,  and  shall  also 
include  a  person  who  died  in  the  active  military,  naval,  or  air  service. 

SEC.  213.  AUTHORITY  TO  WAIVE  LICENSURE  AND  INTERNSHIP  REQUIREMENTS  FOR  RESEARCH 
PSYCHOLOGISTS 

Clause  (8)  of  section  4105(a)  is  amended  by  striking  out  "may"  and  all  that  follows 
through  "and"  at  the  end  of  such  clause  and  inserting  in  lieu  thereof  the  following: 
"may,  on  a  case-by-case  basis — 

"(A)  waive  the  requirement  of  licensure  or  certification  for  a  psychologist 
for  a  period  not  to  exceed  2  years  on  the  condition  that  such  psychologist 
provide  patient  care  only  under  the  direct  supervision  of  a  psychologist  who 
is  so  licensed  or  certified;  and 

"(B)  waive  the  requirements  of  internship  and  of  licensure  or  certification 
for  a  psychologist  who  is  to  be  employed  to  conduct  research  and  is  to  have 
no  responsibility  for  furnishing  direct  patient-care  services;  and". 

SEC.  214.  REQUIREMENT  FOR  MEDICARE  HOSPITALS  TO  PARTICIPATE  IN  VETERANS'  ADMINIS- 
TRATION CONTRACT  HEALTH-CARE  PROGRAM 

(a)  In  General.— Section  1866(a)(1)  of  the  Social  Security  Act  (42  U.S.C. 
1395cc(a)(l)  is  amended— 

(1)  by  striking  out  "and"  at  the  end  of  subparagraph  (I); 

(2)  by  striking  out  the  period  at  the  end  of  subparagraph  (J)  and  inserting  in 
lieu  thereof  a  comma  and  "and";  and 

(3)  by  inserting  after  subparagraph  (J)  the  following  new  subparagraph: 
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"(K)  in  the  case  of  hospitals  which  provide  inpatient  hospital  services  for 
which  payment  may  be  made  under  this  title,  to  be  a  participating  provider  of 
medical  care  under  section  603  of  title  38,  United  States  Code,  in  accordance 
with  such  admission  practices,  and  such  pavment  methodology  and  amounts,  as 
are  prescribed  under  joint  regulations  issued  by  the  Secretary  and  by  the  Ad- 
ministrator of  Veterans'  Affairs  in  implementation  of  such  section.". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a)  shall  apply  to  inpa- 
tient hospital  services  provided  pursuant  to  admissions  to  hospitals  occurring  on  or 
after  January  1,  1987. 

(c)  Report.— The  Secretary  of  Health  and  Human  Services  shall  report  to  the  Con- 
gress periodically  on  the  number  of  hospitals  that  have  terminated  or  failed  to 
renew  an  agreement  under  section  1866  of  the  Social  Security  Act  as  a  result  of  the 
additional  conditions  imposed  under  the  amendments  made  by  subsection  (a). 

(2)  Not  later  than  April  1,  1987,  the  Administrator  of  Veterans'  Affairs  shall 
report  to  the  Committees  on  Veterans'  Affairs  of  the  Senate  and  the  House  of  Rep- 
resentatives regarding  implementation  of  this  section  and  shall  thereafter  notify 
such  committees  in  the  event  that  any  hospital  terminates  or  fails  to  renew  an 
agreement  described  in  paragraph  (1)  for  the  reasons  therein  described. 

SEC.  215.  ORGANIZATION  OF  THE  DEPARTMENT  OF  MEDICINE  AND  SURGERY 

(a)  Office  of  the  Chief  Medical  Director. — Section  4103(a)  is  amended — 

(1)  by  inserting  "persons,  each  of  whom  shall  be  qualified  in  the  administra- 
tion of  health  services"  after  "follov^ng"; 

(2)  in  clause  (3)— 

(A)  by  striking  out  "The"  and  inserting  in  lieu  thereof  "Two"; 

(B)  by  striking  out  "Director"  the  first  place  it  appears  and  inserting  in 
lieu  thereof  "Directors"; 

(C)  by  striking  out  "an  assistant"  and  inserting  in  lieu  thereof  "assist- 
ants"; 

(D)  by  striking  out  "shall  be  a  qualified  doctor  of  medicine"  and  inserting 
in  lieu  thereof  "both  shall  be  persons  with  specified  qualifications";  and 

(E)  by  adding  at  the  end  the  following  new  sentence:  "Not  more  than  one 
Associate  Deputy  Chief  Medical  Director  may  be  a  person  who  is  a  person 
with  specified  qualifications  solely  by  reason  of  clause  (ii)  of  the  last  sen- 
tence of  this  subsection."; 

(3)  in  cluase  (4) — 

(A)  by  striking  out  "shall  be"  the  first  place  it  appears  and  inserting  in 
lieu  thereof  "all  shall  be  persons  with  specified  qualifications."; 

(B)  by  striking  out  "qualified  in  the  administration  of  health  services  who 
are  not  doctors  of  medicine,  dental  surgery,  or  dental  medicines"  and  in- 
serting in  lieu  thereof  "who  are  persons  with  specified  qualifications  solely 
by  reason  of  clause  (ii)  of  the  last  sentence  of  this  subsection";  and 

(C)  by  striking  out  "qualified  physician"  and  inserting  in  lieu  thereof 
"person  with  specified  qualifications"; 

(4)  in  clause  (5) — 

(A)  by  inserting  a  comma  and  "all  of  whom  shall  be  persons  with  speci- 
fied qualifications,"  after  "Directors"; 

(B)  by  striking  out  the  comma  after  "Administrator"  and  "Director",  re- 
spectively"; and 

(C)  by  striking  out  the  second  sentence; 

(5)  in  clause  (6),  by  inserting  "upon  the  recommendation  of  the  Chief  Medical 
Director"  after  "Administrator"; 

(6)  in  clause  (7) — 

(A)  by  inserting  a  comma  and  "each  of  whom  shall  be  licensed  in  the  ap- 
propriate service  field"  after  "Optometric  Service";  and 

(B)  by  inserting  "upon  the  recommendation  of  the  Chief  Medical  Direc- 
tor" after  "Administrator";  and 

(7)  by  adding  at  the  end  the  follovvdng  new  sentence: 

"For  the  purpose  of  this  subsection,  the  term  'person  with  specified  qualifications' 
means  (i)  a  person  meeting  the  requirements  set  forth  in  clause  (1),  (2),  (3),  (5),  (6), 
(7),  or  (8)  of  subsection  (a)  of  section  4105  of  this  title,  or  (ii)  a  person  who  meets  or 
has  met  the  requirements  set  forth  in  clause  (4)  of  such  subsection.". 

(b)  Technical  Amendment. — Clause  (3)  of  section  4103(b)  is  amended  by  inserting 
a  comma  after  "reappointed"  and  after  "extended",  respectively,  and  by  striking  out 
the  comma  after  "reappointment". 
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care  responsibilities.  The  Committee  bill  does  not  include  a  provi- 
sion addressing  the  VA  recommendation  that  the  VA  be  authorized 
to  hire  research  psychologists  using  only  term  appointments  be- 
cause it  is  the  Committee's  understanding  that  the  VA  already  has 
the  authority  under  section  4114  of  title  38  to  hire  such  personnel 
on  a  temporary  full-time  basis  and  that  authority  should  be  suffi- 
cient to  meet  the  VA's  objectives  in  this  area. 

Requirement  for  Medicare  Hospitals  to  Participate  in  Veterans ' 
Administration  Contract  Health-Care  Program 

Section  214  of  the  Committee  bill,  which  is  derived  from  S.  2174 
(legislation  requested  by  the  Administration),  would  require  non- 
Federal  hospitals  receiving  Medicare  payments  to  accept  as  pay- 
ment for  VA  fee-basis  patients  amounts  to  be  determined  by  the 
Secretary  of  Health  and  Human  Services  (HHS)  and  the  Adminis- 
trator of  Veterans'  Affairs. 

I] 

Background  i 

On  July  23,  1985,  the  VA  submitted  proposed  legislation  to 
amend  title  38  to  require  that  non-Federal  providers  of  hospital 
care  and  services  receiving  direct  pajmient  of  Medicare  funds  for  \ 
services  to  Medicare  beneficiaries  provide  similar  services  to  VA  ^ 
beneficiaries  under  similar  VA  payment  policies.  A  provision  based  \ 
on  this  legislation  was  incorporated  into  section  10024  of  H.R.  3500,  ! 
the  proposed  "Omnibus  Budget  Reconciliation  Act  of  1985"  as  re- ' 
ported  by  the  House  Budget  Committee  (H.  Kept.  No.  99-300)  and 
passed  by  the  House  on  October  24,  1985.  During  the  House  and 
Senate  conference  on  the  reconciliation  legislation,  certain  con- 
cerns were  raised  concerning  possible  implementation  difficulties^ 
including  questions  related  to  the  complexities  involved  in  deter-  i 
mining  Medicare  pa5m[ients,  especially  for  capital  costs,  and  the| 
provision  was  not  included  in  the  conference  agreement  that  was 
subsequently  enacted  as  Public  Law  99-272,  the  Consolidated  Om- 
nibus Budget  Reconciliation  Act  of  1985  (COBRA). 

The  Committee  considered  these  issues  during  its  May  20  hear- 
ing on  issues  relating  to  VA  benefits  and  health  care.  The  VA  was' 
strongly  supportive  of  the  measure  and  in  general  the  major  veter- 
ans' service  organizations  expressed  support  for  S.  2174.  After  as 
review  of  the  testimony,  and  following  a  review  of  the  COBRA  pro- 3 
visions  requiring  Medicare — participating  hospitals  to  participate) 
in  the  CHAMPUS  and  CHAMPVA  programs  and  to  accept  pay-J 
ment  made  under  both  programs  as  pa3mient  in  full,  the  Commit-I 
tee  made  certain  modifications  to  S.  2174.  These  changes  were  de-i 
signed  primarily  to  require  that  the  regulations  implementing  thisf 
provision  be  developed  jointly  by  the  Secretary  of  HHS  and  the  Ad-| 
ministrator,  which  should  help  to  ensure  that  the  provision  can  belj 

implemented  successfully.  t 

If 

Committee  bill 

The  Committee  bill  would  amend  section  1866(a)(1)  of  the  Social] 
Security  Act  (42  U.S.C.  1395cc(aXl))  to  require  the  Administrator  of 
Veterans'  Affairs  and  the  Secretary  of  Health  and  Human  ServicesJ 
to  establish,  by  joint  regulations,  a  fee  schedule  whereby  all  non-2 
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Federal  hospitals  which  receive  Medicare  payments  would  be  re- 
quired to  accept  as  payment  for  VA  fee-basis  patients  the  rate  es- 
tablished by  the  aforementioned  regulations.  The  authority  to 
remove  a  provider  from  eligibility  to  receive  Medicare  payments 
would  reside  with  the  Secretary.  The  Committee  intends  for  the 
Administrator  to  identify  hospitals  which  fail  to  meet  the  new  ad- 
ditional condition  of  participation  in  the  VA  fee-basis  program  and 
to  convey  that  information  to  the  Secretary  for  appropriate  action. 
The  Committee  has  consulted  with  the  Finance  Committee  staff 
which  has  expressed  no  objection  to  this  provision  as  long  as  it  is 
placed  in  the  Social  Security  Act.  The  Committee  notes  that  this 
approach  is  modeled  on  the  COBRA  provision  relating  to  DOD  pro- 
grams. 

The  Secretary  of  Health  and  Human  Services  would  be  required 
to  submit  to  Congress  periodically  a  report  on  the  number  of  hospi- 
tals that  have  failed  to  renew,  or  that  have  terminated,  their  Medi- 
care agreements  with  the  Department  of  Health  and  Human  Serv- 
ices as  a  result  of  this  new  requirement. 

The  VA  would  be  required  to  report  to  the  House  and  Senate 
Veterans'  Affairs  Committees  by  April  1,  1987,  on  the  implementa- 
tion of  this  provision.  In  addition,  the  VA  would  be  required  to 
notify  the  Committee  when  a  hospital  fails  to  renew  or  terminate  a 
contract  as  described  above. 

The  provision  would  apply  to  inpatient  hospital  services  provided 
pursuant  to  admissions  to  hospitals  occurring  on  or  after  January 
1,  1987. 

Organization  of  the  Department  of  Medicine  and  Surgery 

Section  215  of  the  Committee  bill  would  amend  section  4103  of 
title  38,  relating  to  the  organization  of  the  Office  of  the  Chief  Medi- 
cal Director  (CMD),  so  as  to  establish  one  new  position  in  that 
office,  provide  new  flexibility  in  the  appointment  of  individuals  to 
other  positions  in  the  CMD's  office,  and  to  make  various  technical 
changes  in  the  section. 

Committee  hill 

This  section  of  the  Committee  bill  is  derived  in  part  from  S.  2172 
as  introduced  by  Chairman  Murkowski  on  March  11  at  the  request 
of  the  Administration.  The  provision  derived  from  that  bill  would 
establish  a  second  Associate  Deputy  Chief  Medical  Director 
(ADCMD)  as  an  assistant  to  the  Chief  Medical  Director  (CMD)  and 
the  Deputy  CMD.  The  establishment  of  this  position  would  enable 
the  VA  to  carry  out  fully  a  reorganization  of  the  CMD's  office 
which  was  first  proposed  last  year.  As  part  of  that  reorganization, 
the  former,  single  ADCMD  position  would  be  divided  into  two  posi- 
tions— an  ADCMD  for  Operations,  responsible  for  overseeing  cur- 
rent operations  of  DM&S  (currently  this  responsibility  is  carried 
out  by  a  Director  of  Operations),  and  an  ADCMD  for  Program  De- 
velopment and  Planning,  responsible  for  overseeing  planning  and 
program  management  matters. 

A  second  principal  category  of  changes  which  would  be  made  by 
this  provision  would  authorize  the  Administrator  to  appoint,  in  ad- 
dition to  physicians,  certain  non-physician  health-care  profession- 
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ed  in  section  101(2)  of  title  38  and  also  include  a  person  who  died 
on  active  duty. 

Section  213 

Would  amend  clause  (8)  of  present  section  4105(a)  of  title  38,  re- 
lating to  the  qualifications  that  a  psychologist  must  have — general- 
ly a  doctoral  degree,  an  internship,  and  a  State  license — in  order  to 
be  eligible  for  appointment  in  the  VA's  Department  of  Medicine 
and  Surgery,  so  as  to  authorize  the  waiver,  on  a  case-by-case  basis, 
of  the  internship  and  licensure  requirements  for  a  psychologist  to 
be  employed  to  conduct  research  who  is  to  have  no  responsibility 
for  the  furnishing  of  patient-care  services. 

Section  2U 

Subsection  (a)  of  section  214  would  amend  present  section  1866 
(a)(1)  of  the  Social  Security  Act,  relating  to  the  terms  to  which  hos- 
pitals must  agree  in  order  to  receive  Medicare  payment  for  inpa- 
tient care  provided  to  Medicare  beneficiaries,  to  add  a  new  sub- 
paragraph (k)  to  require  the  hospitals  to  agree  to  provide  care 
under  section  603  of  title  38,  relating  to  the  VA's  contract-care  au- 
thority, in  accordance  with  the  admission  practices  and  payment 
methodolgy  and  amounts  that  the  Secretary  of  Health  and  Human 
Services  (HHS)  and  the  Administrator  of  Veterans'  Affairs  pre- 
scribe in  implementation  of  section  603.  This  new  subparagraph  is 
patterned  after  a  subparagraph  (i)  of  Social  Security  Act  section 
1866(a)(1),  which  requires  that  hospitals  participating  in  the  Medi- 
care program  agree  to  accept  Department  of  Defense  contract-care 
patients  in  accordance  with  the  terms  prescribed  in  joint  regula- 
tions promulgated  by  the  Secretaries  of  HHS  and  of  Defense. 

Subsection  (b)  of  section  214  would  provide  that  subsection  (a)  of 
this  section  of  the  Committee  bill  shall  apply  to  agreements  en- 
tered into  or  renewed  after  the  date  of  enactment,  but  not  to  any 
inpatient  services  provided  pursuant  to  admissions  that  occur  prior 
to  January  1,  1987. 

Paragraph  (1)  of  subsection  (c)  of  section  214  would  require  the 
Secretary  of  HHS  to  report  to  the  Congress  periodically  on  the 
number  of  hospitals  that  terminate  or  fail  to  renew  their  agree- 
ments under  Social  Security  Act  section  1866  (i.e.,  cease  their  par- 
ticipation in  the  Medicare  program)  as  a  result  of  the  additional 
conditions  imposed  under  the  amendments  made  from  subsection 
(a)  of  this  section  of  the  Committee  bill  (discussed  above). 

Paragraph  (2)  of  subsection  (c)  of  section  214  would  require  the 
Administrator,  not  later  than  April  1,  1987,  to  report  to  the  Senate 
and  House  Committees  on  Veterans'  Affairs  regarding  implementa- 
tion of  this  section  and  thereafter  notify  the  Committees  in  the 
event  that  any  hospital  terminates  or  fails  to  renew  its  Medicare 
agreement  under  Social  Security  Act  section  1866. 

Section  215 

Subsection  (a)  of  section  215  would  amend  subsection  (a)  of 
present  section  4103,  relating  to  the  organization  and  staffing  of 
the  Office  of  the  VA's  Chief  Medical  Director,  to  make  changes  in 
the  descriptions  of  the  qualifications  for  certain  positions  in  that 
office. 
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ance  with  the  priority  established  for  such  projects  pursuant  to  sub- 
section (b)  of  this  section. 

(b)  The  Administrator  shall  prescribe  regulations  to  establish  cri- 
teria and  procedures  for  determining  the  priority  to  be  accorded  to 
State  home  facilities  construction  projects  with  respect  to  which  ap- 
plications have  been  approved  under  section  5035  of  this  title. 

******* 

Subchapter  IV — Sharing  of  Medical  Facilities,  Equipment,  and 

Information 

*  *  *  *  9|S  «  « 

§  5053.  Specialized  medical  resources 

(a)  *  *  * 

(e)  The  Administrator  shall  submit  to  the  Congress  not  more  than 
60  days  after  the  end  of  each  fiscal  year  a  report  on  the  activities 
carried  out  under  this  section.  Each  report  shall  include  (1)  an  ap- 
praisal on  the  effectiveness  of  the  activities  authorized  in  this  sec- 
tion and  the  degree  of  cooperation  from  other  sources,  financial  and 
otherwise,  and  (2)  recommendations  for  the  improvement  or  more  ef- 
fective administration  of  such  activities. 

§  5057.  Reports  to  Congress 

[The  Administrator  shall  submit  to  the  Congress  not  more  than 
sixty  days  after  the  end  of  each  fiscal  year  separate  reports  on  the 
activities  carried  out  under  sections  5053  and  5054  of  this  subchap- 
ter, each  report  to  include  (1)  an  appraisal  of  the  effectiveness  of 
the  programs  authorized  herein  and  the  degree  of  cooperation  from 
other  sources,  financial  and  otherwise,  and  (2)  recommendations  for 
the  improvement  or  more  effective  administration  of  such  pro- 
grams.] 

******* 

SOCIAL  SECURITY  ACT 

******* 

TITLE  XVIII— HEALTH  INSURANCE  FOR  THE 
AGED  AND  DISABLED 

******* 

Part  C — Miscellaneous  Provisions 
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AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  [42  U.S.C.  1395cc]  (a)(1)  Any  provider  of  services 
(except  a  fund  designated  for  purposes  of  section  1814(g)  and  sec- 
tion 1835(e))  shall  be  qualified  to  participate  under  this  title  and 
shall  be  eligible  for  pa3anents  under  this  title  if  it  files  with  the 
Secretary  an  agreement — 

(A)  not  to  charge,  except  as  provided  in  paragraph  (2),  any 
individual  or  any  other  person  for  items  or  services  for  which 
such  individual  is  entitled  to  have  pajnnent  made  under  this 
title  (or  for  which  he  would  be  so  entitled  if  such  provider  of 
services  had  complied  with  the  procedural  and  other  require- 
ments under  or  pursuant  to  this  title  or  for  which  such  provid- 
er is  paid  pursuant  to  the  provisions  of  section  1814(e)), 

(B)  not  to  charge  any  individual  or  any  other  person  for 
items  or  services  for  which  such  individual  is  not  entitled  to 
have  payment  made  under  this  title  because  payment  for  ex- 
penses incurred  for  such  items  or  services  may  not  be  made  by 
reason  of  the  provisions  of  paragraph  (1)  or  (9)  of  section 
1862(a),  but  only  if  (i)  such  individual  was  without  fault  in  in- 
curring such  expenses  and  (ii)  the  Secretary's  determination 
that  such  payment  may  not  be  made  for  such  items  and  serv- 
ices was  made  after  the  third  year  following  the  year  in  which 
notice  of  such  payment  was  sent  to  such  individual;  except  that 
the  Secretary  may  reduce  such  three-year  period  to  not  less 
than  one  year  if  he  finds  such  reduction  is  consistent  with  the 
objectives  of  this  title, 

(C)  to  make  adequate  provision  for  return  (or  other  disposi- 
tion, in  accordance  with  regulations)  of  any  moneys  incorrectly 
collected  from  such  individual  or  other  person, 

(D)  to  promptly  notify  the  Secretary  of  its  employment  of  an 
individual  who,  at  any  time  during  the  year  preceding  such 
emplo3mient,  was  employed  in  a  managerial,  accounting,  audit- 
ing, or  similar  capacity  (as  determined  by  the  Secretary  by  reg- 
ulation) by  an  agency  or  organization  which  serves  as  a  fiscal 
intermediary  or  carrier  (for  purposes  of  part  A  or  part  B,  or 
both,  of  this  title)  with  respect  to  the  provider, 

(E)  to  release  data  with  respect  to  patients  of  such  provider 
upon  request  to  an  organization  having  a  contract  with  the 
Secretary  under  part  B  of  title  XI  as  may  be  necessary  (i)  to 
allow  such  organization  to  carry  out  its  functions  under  such 
contract,  or  (ii)  to  allow  such  organization  to  carry  out  similar 
review  functions  under  any  contract  the  organization  may 
have  with  a  private  or  public  agency  paying  for  health  care  in 
the  same  area  with  respect  to  patients  who  authorize  release  of 
such  data  for  such  purposes, 

(F)  in  the  case  of  hospitals  which  provide  inpatient  hospital 
services  for  which  payment  may  be  made  under  subsection  (c) 
or  (d)  of  section  1886,  to  maintain  an  agreement  with  a  utiliza- 
tion and  quality  control  peer  review  organization  (with  an  or- 
ganization which  has  a  contract  with  the  Secretary  under  part 
B  of  title  XI  for  the  area  in  which  the  hospital  is  located) 
under  which  the  organization  will  perform  functions  under 
that  part  with  respect  to  the  review  of  the  validity  of  diagnos- 
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tic  information  provided  by  such  hospital,  the  completeness, 
adequacy,  and  quality  of  care  provided,  the  appropriateness  of 
admissions  and  discharges,  and  the  appropriateness  of  care 
provided  for  which  additional  payments  are  sought  under  sec- 
tion 1886(d)(5),  with  respect  to  inpatient  hospital  services  for 
which  payment  may  be  made  under  part  A  of  this  title  (and  for 
purposes  of  payment  under  this  title,  the  cost  of  such  agree- 
ment to  the  hospital  shall  be  considered  a  cost  incurred  by 
such  hospital  in  providing  inpatient  services  under  part  A,  and 
(i)  shall  be  paid  directly  by  the  Secretary  to  such  organization 
on  behalf  of  such  hospital  in  accordance  with  a  rate  per  review 
established  by  the  Secretary,  (ii)  shall  be  transferred  from  the 
Federal  Hospital  Insurance  Trust  Fund,  without  regard  to 
amounts  appropriated  in  advance  in  appropriation  Acts,  in  the 
same  manner  as  transfers  are  made  for  payment  for  services 
provided  directly  to  beneficiaries,  (iii)  shall  be  not  less  than  an 
amount  which  reflects  the  rates  per  review  established  in  fiscal 
year  1982  for  both  direct  and  administrative  costs  (adjusted  for 
inflation),  and  (iv)  shall  not  be  less  in  the  aggregate  for  a  fiscal 
year  than  the  aggregate  amount  expended  in  fiscal  year  1982 
for  direct  and  administrative  costs  (adjusted  for  inflation))  of 
such  reviews, 

(G)  in  the  case  of  hospitals  which  provide  inpatient  hospital 
services  for  which  payment  may  be  made  under  subsection  (b) 
or  (d)  of  section  1886,  not  to  charge  any  individual  or  any  other 
person  for  inpatient  hospital  services  for  which  such  individual 
would  be  entitled  to  have  payment  made  under  part  A  but  for 
a  denial  or  reduction  of  payments  under  section  1886(f)(2), 

(H)  in  the  case  of  hospitals  which  provide  inpatient  hospital 
services  for  which  payment  may  be  made  under  this  title,  to 
have  all  items  and  services  (other  than  physicians'  services  as 
defined  in  regulations  for  purposes  of  section  1862(a)(14))  (i) 
that  are  furnished  to  an  individual  who  is  an  inpatient  of  the 
hospital,  and  (ii)  for  which  the  individual  is  entitled  to  have 
payment  made  under  this  title,  furnished  by  the  hospital  or 
otherwise  under  arrangements  (as  defined  in  section  1861(w)(l)) 
made  by  the  hospital, 

(I)  in  the  case  of  a  hospital,  to  comply  with  the  requirements 
of  section  1867  to  the  extent  applicable,  [and] 

(J)  in  the  case  of  hospitals  which  provide  inpatient  hospital 
services  for  which  payment  may  be  made  under  this  title,  to  be 
a  participating  provider  of  medical  care  under  any  health  plan 
contracted  for  under  section  1079  or  1086  of  title  10,  or  under 
section  613  of  title  38,  United  States  Code,  in  accordance  with 
admission  practices,  payment  methodology,  and  amounts  as 
prescribed  under  joint  regulations  issued  by  the  Secretary  and 
by  the  Secretaries  of  Defense  and  Transportation,  in  imple- 
mentation of  sections  1079  and  1086  of  title  10,  United  States 
[Code.]  Code,  and 

(K)  in  the  case  of  hospitals  which  provide  inpatient  hospital 
services  for  which  payment  may  he  made  under  this  title,  to  he 
a  participating  provider  of  medical  care  under  section  603  of 
title  38,  United  States  Code,  in  accordance  with  such  admission 
practices,  and  such  payment  methodology  and  amounts,  as  are 
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prescribed  under  joint  regulations  issued  by  the  Secretary  and 
by  the  Administrator  of  Veterans'  Affairs  in  implementation  of 
such  section. 

In  the  case  of  a  hospital  which  has  an  agreement  in  effect  with  an 
organization  described  in  subparagraph  (F),  which  organization's 
contract  with  the  Secretary  under  part  B  of  title  IX  is  terminated 
on  or  after  October  1,  1984,  the  hospital  shall  not  be  determined  to 
be  out  of  compliance  with  the  requirement  of  such  subparagraph 
during  the  six  month  period  beginning  on  the  date  of  the  termina- 
tion of  that  contract. 

«  4:  «  «  «  «  * 
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Public  Law  99-603 
99th  Congress 


An  Act 


To  amend  the  Immigration  and  Nationality  Act  to  revise  and  reform  the  immigration 
laws,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE;  REFERENCES  IN  ACT. 

(a)  Short  Title.— This  Act  may  be  cited  as  the  "Immigration 
Reform  and  Control  Act  of  1986". 

(b)  Amendments  to  Immigration  and  Nationauty  Act.— Except 
as  otherwise  specifically  provided  in  this  Act,  whenever  in  this  Act 
an  amendment  or  repeal  is  expressed  as  an  amendment  to,  or  repeal 
of,  a  provision,  the  reference  shall  be  deemed  to  be  made  to  the 
Immigration  and  Nationality  Act. 
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Sec.  314.  Making  visas  available  for  nonpreference  immigrsints. 

Sec.  315.  Miscellaneous  provisions. 

TITLE  IV— REPORTS  TO  CONGRESS 

Sec.  401.  Triennial  comprehensive  report  on  immigration. 

Sec.  402.  Reports  on  unauthorized  alien  employment. 

Sec.  403.  Reports  on  H-2A  program. 

Sec.  404.  Reports  on  legalization  program. 

Sec.  405.  Report  on  visa  waiver  pilot  program. 

Sec.  406.  Report  on  Immigration  and  Naturalization  Service. 

Sec.  407.  Sense  of  the  Congress. 

TITLE  V— STATE  ASSISTANCE  FOR  INCARCERATION  COSTS  OF  ILLEGAL 
ALIENS  AND  CERTAIN  CUBAN  NATIONALS 

Sec.  501.  Reimbursement  of  States  for  costs  of  incarcerating  illegal  aliens  and 
certain  Cuban  nationals. 

TITLE  VI— COMMISSION  FOR  THE  STUDY  OF  INTERNATIONAL  MIGRATION 
AND  COOPERATIVE  ECONOMIC  DEVELOPMENT 

Sec.  601.  Commission  for  the  Study  of  International  Migration  and  Cooperative 
Economic  Development. 

TITLE  VII-FEDERAL  RESPONSIBILITY  FOR  DEPORTABLE  AND 
EXCLUDABLE  ALIENS  CONVICTED  OF  CRIMES 
Sec.  701.  Expeditious  deportation  of  convicted  aliens. 

Sec.  702.  Identification  of  facilities  to  incarcerate  deportable  or  excludable  aliens. 
TITLE  I— CONTROL  OF  ILLEGAL  IMMIGRATION 
Part  A— Employment 

SEC.  101.  CONTROL  OF  UNLAWFUL  EMPLOYMENT  OF  ALIENS. 

(a)  In  General. — 

(1)  New  PROVISION.— Chapter  8  of  title  II  is  amended  by 
inserting  after  section  274  (8  U.S.C.  1324)  the  following  new 
section: 

'^UNLAWFUL  EMPLOYMENT  OF  AUENS 

8  use  1324a.         "Sec.  274A.  (a)  Making  Employment  of  Unauthorized  Auens 
Unlawful.— 

"(1)  In  GENERAL.— It  is  Unlawful  for  a  person  or  other  entity 
to  hire,  or  to  recruit  or  refer  for  a  fee,  for  employment  in  the 
United  States— 

"(A)  an  alien  knowing  the  alien  is  an  unauthorized  alien 
(as  defined  in  subsection  (h)(3))  with  respect  to  such  employ- 
ment, or 

"(B)  an  individual  without  complying  with  the  require- 
ments of  subsection  (b). 
"(2)  Continuing  employment.— It  is  unlawful  for  a  person  or 
other  entity,  after  hiring  an  alien  for  employment  in  accordance 
with  paragraph  (1),  to  continue  to  employ  the  alien  in  the 
United  States  knowing  the  alien  is  (or  has  become)  an  unauthor- 
ized alien  with  respect  to  such  emplojrment. 

"(3)  Defense.— A  person  or  entity  that  establishes  that  it  has 
complied  in  good  faith  with  the  requirements  of  subsection  (b) 
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"(B)  Proof  that  any  person  described  in  paragraph  (1)  has  dili- 
gently maintained  any  facility,  or  utilized  any  method,  which  has 
been  approved  by  the  Attorney  General  under  subparagraph  (A) 
(within  the  period  for  which  the  approval  is  effective)  shall  be  prima 
facie  evidence  that  such  person  acted  diligently  and  reasonably  to 
fulfill  the  duty  imposed  by  subsection  (a)  (within  the  meaning  of 
paragraph  (1)  of  this  subsection).". 

SEC.  115.  ENFORCEMENT  OF  THE  IMMIGRATION  LAWS  OF  THE  UNITED 
STATES. 

It  is  the  sense  of  the  Congress  that — 

(1)  the  immigration  laws  of  the  United  States  should  be 
enforced  vigorously  and  uniformly,  and 

(2)  in  the  enforcement  of  such  laws,  the  Attorney  General 
shall  take  due  and  deliberate  actions  necessaiy  to  safeguard  the 
constitutional  rights,  personal  safety,  and  human  dignity  of 
United  States  citizens  and  aliens. 

SEC.  116.  RESTRICTING  WARRANTLESS  ENTRY  IN  THE  CASE  OF  OUTDOOR 
AGRICULTURAL  OPERATIONS. 

Section  287  (8  U.S.C.  1357)  is  amended  by  adding  at  the  end  the 
following  new  subsection: 

"(d)  Notwithstanding  any  other  provision  of  this  section  other 
than  paragraph  (3)  of  subsection  (a),  an  officer  or  employee  of  the 
Service  may  not  enter  without  the  consent  of  the  owner  (or  agent 
thereof)  or  a  properly  executed  warrant  onto  the  premises  of  a  farm 
or  other  outdoor  agricultural  operation  for  the  purpose  of  interro- 
gating a  person  believed  to  be  an  alien  as  to  the  person's  right  to  be 
or  to  remain  in  the  United  States.". 

SEC.  117.  RESTRICTIONS  ON  ADJUSTMENT  OF  STATUS. 

Section  245(cX2)  (8  U.S.C.  1255(cX2)  is  amended  by  mserting  after 
"hereafter  continues  in  or  accepts  imauthorized  employment  prior 
to  filing  an  application  for  adjustment  of  status"  the  following:  "or 
who  is  not  in  legal  immigration  status  on  the  date  of  filing  the 
application  for  adjustment  of  status  or  who  has  failed  (other  than 
through  no  fault  of  his  own  for  technical  reasons)  to  maintain 
continuously  a  legal  status  since  entry  into  the  United  States". 

Part  C — Verification  of  Status  Under  Certain  Programs 

SEC.  121.  VERIFICATION  OF  IMMIGRATION  STATUS  OF  ALIENS  APPLYING 
FOR  BENEFITS  UNDER  CERTAIN  PROGRAMS. 

(a)  Requiring  Immigration  Status  Verification.— 

(1)  Under  afdc,  medicaid,  unemployment  compensation, 
and  FOOD  STAMP  PROGRAMS.— Soction  1137  of  the  Social  Security 
Act  (42  U.S.C.  1320b-7)  is  amended— 

(A)  in  the  matter  in  subsection  (a)  before  paragraph  (1), 
by  inserting  "  ^!^ch  meets  the  requirements  of  subsection 
(d)  and"  after  "income  and  eligibility  verification  system", 

(B)  in  subsection  (b),  by  striking  out  "income  verification 
system"  in  the  matter  preceding  paragraph  (1)  and  insert- 
ing in  lieu  thereof  "income  and  eligibility  verification 
system",  and 

(C)  by  adding  at  the  end  the  following  new  subsections: 
State  and  local  "(d)  Tlie  requirements  of  this  subsection,  with  respect  to  an 
governments.       income  and  eligibility  verification  system  of  a  State,  are  as  follows: 
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"(1)(A)  The  State  shall  require,  as  a  condition  of  an  individ-    Children  and 
ual's  eligibility  for  benefits  under  any  program  listed  in  subsec-  youth, 
tion  (b),  a  declaration  in  writing  by  the  individual  (or,  in  the 
case  of  an  individual  who  is  a  child,  by  another  on  the  individ- 
ual's behalf),  under  penalty  of  perjury,  stating  whether  or  not 
the  individual  is  a  citizen  or  national  of  the  United  States,  and, 
if  that  individual  is  not  a  citizen  or  national  of  the  United 
States,  that  the  individual  is  in  a  satisfactory  immigration 
status. 
"(B)  In  this  subsection — 

"(i)  in  the  case  of  the  program  described  in  subsection 
(b)(1),  any  reference  to  an  individual's  eligibility  for  benefits 
under  the  program  shall  be  considered  a  reference  to  the 
individual's  being  considered  a  dependent  child  or  to  the 
individual's  being  treated  as  a  caretaker  relative  or  other 
person  whose  needs  are  to  be  taken  into  account  in  making 
the  determination  under  section  402(a)(7),  8  USC  1546. 

"(ii)  in  the  case  of  the  program  described  in  subsection 
(b)(4)- 

"(I)  any  reference  to  the  State  shall  be  considered  a 
reference  to  the  State  agency,  and 

"(II)  any  reference  to  an  individual's  eligibility  for 
benefits  under  the  program  shall  be  considered  a  ref- 
erence to  the  individual's  eligibility  to  participate  in 
/  the  program  as  a  member  of  a  household,  and 

"(III)  the  term  'satisfactory  immigration  status' 
means  an  immigration  status  which  does  not  make  the 
individual  ineligible  for  benefits  under  the  applicable 
program. 

"(2)  If  such  an  individual  is  not  a  citizen  or  national  of  the 
United  States,  there  must  be  presented  either— 

"(A)  alien  registration  documentation  or  other  proof  of 
immigration  registration  from  the  Immigration  and  Natu- 
ralization Service  that  contains  the  individual's  alien 
admission  number  or  alien  file  number  (or  numbers  if  the 
individual  has  more  than  one  number),  or 

"(B)  such  other  documents  as  the  State  determines  con- 
stitutes  reasonable   evidence   indicating  a  satisfactory 
immigration  status. 
"(3)  If  the  documentation  described  in  paragraph  (2)(A)  is 
presented,  the  State  shall  utilize  the  individual's  alien  file  or 
alien  admission  number  to  verify  with  the  Immigration  and 
Naturalization  Service  the  individual's  immigration  status 
through  an  automated  or  other  system  (designated  by  the 
Service  for  use  with  States)  that — 

"(A)  utilizes  the  individual's  name,  file  number,  admis- 
sion number,  or  other  means  permitting  efficient  verifica- 
tion, and 

"(B)  protects  the  individual's  privacy  to  the  maximum 
degree  possible. 

"(4)  In  the  case  of  such  an  individual  who  is  not  a  citizen  or 
national  of  the  United  States,  if,  at  the  time  of  application  for 
benefits,  the  statement  described  in  paragraph  (1)  is  submitted 
but  the  documentation  required  under  paragraph  (2)  is  not 
presented  or  if  the  documentation  required  under  paragraph 
(2)(A)  is  presented  but  such  documentation  is  not  verified  under 
paragraph  (3)— 
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"(A)  the  State— 

"(i)  shall  provide  a  reasonable  opportunity  to  submit 
to  the  State  evidence  indicating  a  satisfactory  immigra- 
tion status,  and 

**(ii)  may  not  delay,  deny,  reduce,  or  terminate  the 
individual  s  eligibility  for  benefits  under  the  program 
on  the  basis  of  the  individual's  immigration  status 
until  such  a  reasonable  opportunity  has  been  provided; 
and 

"(B)  if  there  are  submitted  documents  which  the  State 
determines  constitutes  reasonable  evidence  indicating  such 
status — 

"(i)  the  State  shall  transmit  to  the  Immigration  and 
Naturalization  Service  photostatic  or  other  similar 
copies  of  such  documents  for  official  verification, 

**(ii)  pending  such  verification,  the  State  may  not 
delay,  deny,  reduce,  or  terminate  the  individual's  eligi- 
bility for  benefits  under  the  program  on  the  basis  of  the 
individual's  immigration  status,  and 

"(iii)  the  State  shall  not  be  liable  for  the  con- 
sequences of  any  action,  delay,  or  failure  of  the  Service 
to  conduct  such  verification. 
"(5)  If  the  State  determines,  after  complying  with  the  require- 
ments of  paragraph  (4),  that  such  an  individual  is  not  in  a 
satisfactory  immigration  status  under  the  applicable  program — 
"(A)  the  State  shall  deny  or  terminate  the  individual's 
eligibility  for  benefits  under  the  program,  and 

''(B)  the  applicable  fair  hearing  process  shall  be  made 
available  with  respect  to  the  individual, 
"(e)  Each  Federal  agency  responsible  for  administration  of  a 
program  described  in  subsection  (b)  shall  not  take  any  compliance, 
disallowance,  penalty,  or  other  regulatory  action  against  a  State 
with  respect  to  any  error  in  the  State's  determination  to  make  an 
individual  eligible  for  benefits  based  on  citizenship  or  immigration 
status — 

"(1)  if  the  State  has  provided  such  eligibility  based  on  a 
verification  of  satisfactory  immigration  status  by  the  Immigra- 
tion and  Naturalization  Service, 

"(2)  because  the  State,  under  subsection  (d)(4)(A)(ii),  was 
required  to  provide  a  reasonable  opportunity  to  submit 
documentation, 

"(3)  because  the  State,  under  subsection  (d)(4)(B)(ii),  was 
required  to  wait  for  the  response  of  the  Immigration  and  Natu- 
ralization Service  to  the  State's  request  for  official  verification 
of  the  immigration  status  of  the  individual,  or 

"(4)  because  of  a  fair  hearing  process  described  in  subsection 
(d)(5)(B).". 

(2)  Under  housing  assistance  programs.— Section  214  of  the 
Housing  and  Community  Development  Act  of  1980  (42  U.S.C. 
1436a)  is  amended  by  adding  at  the  end  the  following  new 
subsections: 

"(d)  The  following  conditions  apply  with  respect  to  financial  assist- 
ance being  provided  for  the  benefit  of  an  individual: 
Children  and  "(1)(A)  There  must  be  a  declaration  in  writing  by  the  individ- 

yo^^^-  ual  (or,  in  the  case  of  an  individual  who  is  a  child,  by  another  on 

the  individual's  behalf),  under  penalty  of  perjury,  stating 
whether  or  not  the  individual  is  a  citizen  or  national  of  the 
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United  States,  and,  if  that  individual  is  not  a  citizen  or  national 
of  the  United  States,  that  the  individual  is  in  a  satisfactory 
immigration  status. 

"(B)  In  this  subsection,  the  term  'satisfactory  immigration 
status'  means  an  immigration  status  which  does  not  make  the 
individual  ineligible  for  financial  assistance. 

"(2)  If  such  an  individual  is  not  a  citizen  or  national  of  the 
United  States,  there  must  be  presented  either— 

"(A)  alien  registration  documentation  or  other  proof  of 
immigration  registration  from  the  Immigration  and  Natu- 
ralization Service  that  contains  the  individual's  alien 
admission  number  or  alien  file  number  (or  numbers  if  the 
individual  has  more  than  one  number),  or 

"(B)  such  other  documents  as  the  Secretary  determines 
constitutes  reasonable  evidence  indicating  a  satisfactory 
immigration  status. 
"(3)  If  the  documentation  described  in  paragraph  (2)(A)  is 
presented,  the  Secretary  shall  utilize  the  individual's  alien  file 
or  alien  admission  number  to  verify  with  the  Immigration  and 
Naturalization  Service  the  individual's  immigration  status 
through  an  automated  or  other  system  (designated  by  the  Serv- 
ice for  use  with  States)  that— 

"(A)  utilizes  the  individual's  name,  file  number,  admis- 
sion number,  or  other  means  permitting  efficient  verifica- 
tion, and 

"(B)  protects  the  individual's  privacy  to  the  maximum 
degree  possible. 

"(4)  In  the  case  of  such  an  individual  who  is  not  a  citizen  or 
national  of  the  United  States,  if,  at  the  time  of  application  for 
financial  assistance,  the  statement  described  in  paragraph  (1)  is 
submitted  but  the  documentation  required  under  paragraph  (2) 
is  not  presented  or  if  the  documentation  required  under  para- 
graph (2)(A)  is  presented  but  such  documentation  not  verified 
under  paragraph  (3) — 

"(A)  the  Secretary — 

"(i)  shall  provide  a  reasonable  opportunity  to  submit 
to  the  Secretary  evidence  indicating  a  satisfactory 
immigration  status,  and 

"(ii)  may  not  delay,  deny,  reduce,  or  terminate  the 
individual's  eligibility  for  financial  assistance  on  the 
basis  of  the  individual's  immigration  status  until  such 
a  reasonable  opportunity  has  been  provided;  and 
"(B)  if  there  are  submitted  documents  which  the  Sec- 
retary determines  constitutes  reasonable  evidence  indicat- 
ing such  status — 

"(i)  the  Secretary  shall  transmit  to  the  Immigration 
and  Naturalization  Service  photostatic  or  other  similar 
copies  of  such  documents  for  official  verification, 

"(ii)  pending  such  verification,  the  Secretary  may  not 
delay,  deny,  reduce,  or  terminate  the  individual's  eligi- 
bility for  financial  assistance  on  the  basis  of  the 
individual's  immigration  status,  and 

"(iii)  the  Secretary  shall  not  be  liable  for  the  con- 
sequences of  any  action,  delay,  or  failure  of  the  Service 
to  conduct  such  verification. 
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"(5)  If  the  Secretary  determines,  after  complying  with  the 
requirements  of  paragraph  (4),  that  such  an  individual  is  not  in 
a  satisfactory  immigration  status — 

"(A)  the  Secretary  shall  deny  or  terminate  the  individ- 
uaVs  eligibility  for  financial  assistance,  and 

"(B)  the  applicable  fair  hearing  process  shall  be  made 
available  with  respect  to  the  individual. 
In  this  subsection  and  subsection  (e),  the  term  'Secretary'  refers  to 
the  Secretary  and  to  a  public  housing  authority  or  other  entity 
which  makes  financial  assistance  available. 

"(e)  The  Secretary  shall  not  take  any  compliance,  disallowance, 
penalty,  or  other  regulatory  action  against  an  entity  with  respect  to 
any  error  in  the  entity's  determination  to  make  an  individual 
eligible  for  financial  assistance  based  on  citizenship  or  immigration 
status — 

"(1)  if  the  entity  has  provided  such  eligibility  based  on  a 
verification  of  satisfactory  immigration  status  by  the  Immigra- 
tion and  Naturalization  Service, 

"(2)  because  the  entity,  under  subsection  (dX4)(AXii), 
was  required  to  provide  a  reasonable  opportunity  to  submit 
documentation, 

"(3)  because  the  entity,  under  subsection  (d)(4)(B)(ii),  was 
required  to  wait  for  the  response  to  the  Immigration  and  Natu- 
ralization Service  to  the  entity's  request  for  official  verification 
of  the  immigration  status  of  the  individual,  or 

"(4)  because  of  a  fair  hearing  process  described  in  subsection 
(d)(5)(B).". 

(3)  Under  title  iv  educational  assistance.— Section  484  of 
Ante,  p.  1480.  the  Higher  Education  Act  of  1965  (20  U.S.C.  1091)  is  amended  by 

adding  at  the  end  the  following  new  subsections: 
Grants.  "(c)  The  following  conditions  apply  with  respect  to  an  individual's 

Loans.  receipt  of  any  grant,  loan,  or  work  assistance  under  this  title  as  a 

student  at  an  institution  of  higher  education: 

"(1)(A)  There  must  be  a  declaration  in  writing  to  the  institu- 
tion by  the  student,  under  penalty  of  perjury,  stating  whether 
or  not  the  student  is  a  citizen  or  national  of  the  United  States, 
and,  if  the  student  is  not  a  citizen  or  national  of  the  United 
States,  that  the  individual  is  in  a  satisfactory  immigration 
status. 

"(B)  In  this  subsection,  the  term  'satisfactory  immigration 
status'  means  an  immigration  status  which  does  not  make  the 
student  ineligible  for  a  grant,  loan,  or  work  assistance  under 
this  title. 

"(2)  If  the  student  is  not  a  citizen  or  national  of  the  United 
States,  there  must  be  presented  to  the  institution  either— 

"(A)  alien  registration  documentation  or  other  proof  of 
immigration  registration  from  the  Immigration  and  Natu- 
ralization Service  that  contains  the  individual's  alien 
admission  number  or  alien  file  number  (or  numbers  if  the 
individual  has  more  than  one  number),  or 

"(B)  such  other  documents  as  the  institution  determines 
(in  accordance  with  guidelines  of  the  Secretary)  constitutes 
reasonable  evidence  indicating  a  satisfactory  immigration 
status. 

"(3)  If  the  documentation  described  in  paragraph  (2XA)  is 
presented,  the  institution  shall  utilize  the  individual's  alien  file 
or  alien  admission  number  to  verify  with  the  Immigration  and 
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Naturalization  Service  the  individual's  immigration  status 
through  an  automated  or  other  system  (designated  by  the 
Service  for  use  with  institutions)  that— 

"(A)  utilizes  the  individual's  name,  file  number,  admis- 
sion number,  or  other  means  permitting  efficient  verifica- 
tion, and 

"(B)  protects  the  individual's  privacy  to  the  maximum 
degree  possible. 

"(4)  In  the  case  of  such  an  individual  who  is  not  a  citizen  or 
national  of  the  United  States,  if  the  statement  described  in 
paragraph  (1)  is  submitted  but  the  documentation  required 
under  paragraph  (2)  is  not  presented  or  if  the  documentation 
required  under  paragraph  (2)(A)  is  presented  but  such  docu- 
mentation is  not  verified  under  paragraph  (3) — 
"(A)  the  institution— 

"(i)  shall  provide  a  reasonable  opportunity  to  submit 
to  the  institution  evidence  indicating  a  satisfactory 
immigration  status,  and 

"(ii)  may  not  delay,  deny,  reduce,  or  terminate  the 
individual's  eligibility  for  the  grant,  loan,  or  work 
assistance  on  the  basis  of  the  individual's  immigration 
status  until  such  a  reasonable  opportunity  has  been 
provided;  and 

"(B)  if  there  are  submitted  documents  which  the  institu- 
tion determines  constitutes  reasonable  evidence  indicating 
such  status — 

"(i)  the  institution  shall  transmit  to  the  Immigration 
and  Naturalization  Service  photostatic  or  other  similar 
copies  of  such  documents  for  official  verification, 

"(ii)  pending  such  verification,  the  institution  may 
not  delay,  deny,  reduce,  or  terminate  the  individual's 
eligibility  for  the  grant,  loan,  or  work  assistance  on  the 
basis  of  the  individual's  immigration  status,  and 

"(iii)  the  institution  shall  not  be  liable  for  the  con- 
sequences of  any  action,  delay,  or  failure  of  the  Service 
to  conduct  such  verification. 
"(5)  If  the  institution  determines,  after  complying  with  the 
requirements  of  paragraph  (4),  that  such  an  individual  is  not  in 
a  satisfactory  immigration  status— 

"(A)  the  institution  shall  deny  or  terminate  the  individ- 
ual's eligibility  for  such  grant,  loan,  or  work  assistance,  and 
"(B)  the  fair  hearing  process  (which  includes,  at  a  mini- 
mum, the  requirements  of  paragraph  (6))  shall  be  made 
available  with  respect  to  the  individual. 
"(6)  The  minimal  requirements  of  this  paragraph  for  a  fair 
hearing  process  are  as  follows: 

"(A)  The  institution  provides  the  individual  concerned 
with  written  notice  of  the  determination  described  in  para- 
graph (5)  and  of  the  opportunity  for  a  hearing  respecting 
the  determination. 

"(B)  Upon  timely  request  by  the  individual,  the  institu- 
tion provides  a  hearing  before  an  official  of  the  institution 
at  which  the  individual  can  produce  evidence  of  a  satisfac- 
torv  immigration  status. 

*  (C)  Not  later  than  45  days  after  the  date  of  an  individ- 
ual's request  for  a  hearing,  the  official  will  notify  the 
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individual  in  writing  of  the  official's  decision  on  the  appeal 
of  the  determination. 
"(d)  The  Secretary  shall  not  take  any  compliance,  disallowance, 
penalty,  or  other  regulatory  action  against  an  institution  of  higher 
education  with  respect  to  any  error  in  the  institution's  determina- 
tion to  make  a  student  eligible  for  a  grant,  loan,  or  work  assistance 
based  on  citizenship  or  immigration  status — 

"(1)  if  the  institution  has  provided  such  eligibility  based  on  a 
verification  of  satisfactory  immigration  status  by  the  Immigra- 
tion and  Naturalization  Service, 

"(2)  because  the  institution,  under  subsection  (cX4XA)(ii),  was 
required  to  provide  a  reasonable  opportunity  to  submit  docu- 
mentation, 

"(3)  because  the  institution,  under  subsection  (cX4XB)(ii),  was 
required  to  wait  for  the  response  of  the  Immigration  and  Natu- 
ralization Service  to  the  institution's  request  for  official  ver- 
ification of  the  immigration  status  of  the  student,  or 

"(4)  because  of  a  fair  hearing  process  described  in  subsection 
(cX5XB). 

*'(e)  Notwithstanding  subsection  (c),  if— 

"(Da  guaranty  is  made  under  this  title  for  a  loan  made  with 
respect  to  an  individual, 

"(2)  at  the  time  the  guaranty  is  entered  into,  the  provisions  of 
subsection  (c)  had  been  complied  with, 

"(3)  amounts  are  paid  under  the  loan  subject  to  such  guar- 
anty, and 

"(4)  there  is  a  subsequent  determination  that,  because  of  an 
unsatisfactory  immigration  status,  the  individual  is  not  eligible 
for  the  loan, 

the  official  of  the  institution  making  the  determination  shall  notify 
and  instruct  the  entity  making  the  loan  to  cease  further  payments 
under  the  loan,  but  such  guaranty  shall  not  be  voided  or  otherwise 
nullified  with  respect  to  such  payments  made  before  the  date  of  the 
entity  receives  the  notice.". 

(b)  Providing  100  Percent  Reimbursement  for  Costs  of  Im- 
plementation AND  Operation.— 

(1)  Under  afdc  program.— Section  403(aX3)  of  the  Social 
Security  Act  is  amended  by  inserting  before  subparagraph  (B) 
the  following  new  subparagraph: 

"(A)  100  percent  of  so  much  of  such  expenditures  as  are 
for  the  costs  of  the  implementation  and  operation  of  the 
immigration  status  verification  system  described  in  section 
1137(d),". 

(2)  Under  medicaid  program.— Section  1903(a)  of  such  Act  is 
amended  by  inserting  after  paragraph  (3)  the  following  new 
paragraph: 

"(4)  an  amount  equal  to  100  percent  of  the  sums  expended 
during  the  quarter  which  are  attributable  to  the  costs  of  the 
implementation  and  operation  of  the  immigration  status  ver- 
ification system  described  in  section  1137(d);  plus". 

(3)  Under  unemployment  compensation  program.— The 
first  sentence  of  section  302(a)  of  such  Act  is  amended  by 
inserting  before  the  period  at  the  end  the  following:  including 
100  percent  of  so  much  of  the  reasonable  expenditures  of  the 
State  as  are  attributable  to  the  costs  of  the  implementation  and 
operation  of  the  immigration  status  verification  system  de- 
scribed in  section  1137(d)". 
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(4)  Under  certain  territorlal  assistance  programs. — Sec- 
tions 3(aX4),  1003(aX3),  1403(aX3),  and  1603(aX4)  of  the  Social 
Security  Act  (as  in  effect  without  regard  to  section  301  of  the 
Social  Security  Amendments  of  1972)  are  each  amended  by 
redesignating  subparagraph  (B)  as  subparagraph  (C)  and  insert- 
ing after  subparagraph  (A)  the  following  new  subparagraph: 

"(B)  100  percent  of  so  much  of  such  expenditures  as  are 
for  the  costs  of  the  implementation  and  operation  of  the 
immigration  status  verification  system  described  in  section 
1137(d);  plus". 

(5)  Under  the  food  stamp  program. — Section  16  of  the  Food 
Stamp  Act  of  1977  (7  U.S.C.  2025)  is  amended  by  adding  at  the 
end  the  following  new  subsection: 

"(h)  The  Secretary  is  authorized  to  pay  to  each  State  agency  an 
amount  equal  to  100  per  centum  of  the  costs  incurred  by  the  State 
agency  in  implementing  and  operating  the  immigration  status  ver- 
ification system  described  in  section  1137(d)  of  the  Social  Security 
Act.". 

(6)  Under  housing  assistance  programs. — The  United 
States  Housing  Act  of  1937  (42  U.S.C.  1437  et  seq.)  is  amended 
by  adding  at  the  end  the  following  new  section: 
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PAYMENT  FOR  IMPLEMENTATION  OF  IMMIGRATION  STATUS 
VERIFICATION  SYSTEM 

"Sec.  20.  The  Secretary  is  authorized  to  pay  to  each  public  hous- 
ing authority  an  amount  equal  to  100  percent  of  the  costs  incurred 
by  the  authority  in  implementing  and  operating  the  immigration 
status  verification  system  under  section  214(c)  of  the  Housing  and 
Community  Development  Act  of  1980  with  respect  to  financial 
assistance  made  available  pursuant  to  this  Act.". 

(7)  Under  title  iv  educational  assistance. — Section  489(a) 
of  the  Higher  Education  Act  of  1965  (20  U.S.C.  1096)  is  amended 
by  adding  at  the  end  the  following:  "In  addition,  the  Secretary 
shall  provide  for  pajrment  to  each  institution  of  higher  edu- 
cation an  amount  equal  to  100  percent  of  the  costs  incurred  by 
the  institution  in  implementing  and  operating  the  immigration 
status  verification  system  under  section  484(c).". 
(c)  Effective  Dates. — 

(1)  Immigration  and  naturalization  service  estabushing 
VERIFICATION  SYSTEM  BY  OCTOBER  1,  1987. — The  Commissioner  of 
Immigration  and  Naturalization  shall  implement  a  system  for 
the  verification  of  immigration  status  under  paragraphs  (3)  and 
(4XBXi)  of  section  1137(d)  of  the  Social  Security  Act  (as  amended 
by  this  section)  so  that  the  system  is  available  to  all  the  States 
by  not  later  than  October  1,  1987.  Such  system  shall  not  be 
used  by  the  Immigration  and  Naturalization  Service  for 
administrative  (non-criminal)  immigration  enforcement  pur- 
poses and  shall  be  implemented  in  a  manner  that  provides  for 
verification  of  immigration  status  without  regard  to  the  sex, 
color,  race,  religion,  or  nationality  of  the  individual  involved. 

(2)  Higher  matching  effective  in  fiscal  year  1988. — The 
Amendments  made  by  subsection  (b)  take  effect  on  October  1, 
1987. 

(3)  Use  of  verification  system  required  in  fiscal  year 
1988. — Except  as  provided  in  paragraph  (4),  the  amendments 
made  by  subsection  (a)  take  effect  on  October  1,  1988.  States 
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have  until  that  date  to  begin  complying  with  the  requirements 
imposed  by  those  amendments. 

42  use  1320b-7  (4)  USE  OF  VERIFICATION  SYSTEM  NOT  REQUIRED  FOR  A  PROGRAM 

note.  IN  CERTAIN  CASES.— 

(A)  Report  to  respective  congressional  committees.— 
With  respect  to  each  covered  program  (as  defined  in 
subparagraph  (D)(i)),  each  appropriate  Secretar}^  shall 
examine  and  report  to  the  appropriate  Committees  of  the 
House  of  Representatives  and  of  the  Senate,  by  not  later 
than  April  1,  1988,  concerning  whether  (and  the  extent  to 
which) — 

(i)  the  application  of  the  amendments  made  by 
subsection  (a)  to  the  program  is  cost-effective  and  other- 
wise appropriate,  and 

(ii)  there  should  be  a  waiver  of  the  application  of  such 
amendments  under  subparagraph  (B). 

Effective  date.  The  amendments  made  by  subsection  (a)  shall  not  apply 

with  respect  to  a  covered  program  described  in  subclause 
(II),  (V),  (VI),  or  (VII)  of  subparagraph  (D)(i)  until  after  the 
date  of  receipt  of  such  report  with  respect  to  the  program. 

(B)  Waiver  in  certain  cases.— If,  with  respect  to  a  cov- 
ered program,  the  appropriate  Secretary  determines,  on  the 
Secretary's  own  initiative  or  upon  an  application  by  an 
administering  entity  and  based  on  such  information  as  the 
Secretary  deems  persuasive  (which  may  include  the  results 
of  the  report  required  under  subsection  (d)(1)  and  informa- 
tion contained  in  such  an  application),  that — 

(i)  the  appropriate  Secretary  or  the  administering 
entity  has  in  effect  an  alternative  system  of  immigra- 
tion status  verification  which — 

(I)  is  as  effective  and  timely  as  the  system  other- 
wise required  under  the  amendments  made  by 
subsection  (a)  with  respect  to  the  program,  and 

(II)  provides  for  at  least  the  hearing  and  appeals 
rights  for  beneficiaries  that  would  be  provided 
under  the  amendments  made  by  subsection  (a),  or 

(ii)  the  costs  of  administration  of  the  system  other- 
wise required  under  such  amendments  exceed  the  esti- 
mated savings, 

such  Secretary  may  waive  the  application  of  such  amend- 
ments to  the  covered  program  to  the  extent  (by  State  or 
other  geographic  area  or  otherwise)  that  such  determina- 
tions apply. 

(C)  Basis  for  determination. — A  determination  under 
subparagraph  (B)(ii)  shall  be  based  upon  the  appropriate 
Secretary's  estimate  of— 

(i)  the  number  of  aliens  claiming  benefits  under  the 
covered  program  in  relation  to  the  total  number  of 
claimants  seeking  benefits  under  the  program, 

(ii)  any  savings  in  benefit  expenditures  reasonably 
expected  to  result  from  implementation  of  the  verifica- 
tion program,  and 

(iii)  the  labor  and  nonlabor  costs  of  administration  of 
the  verification  system, 

the  degree  to  which  the  Immigration  and  Naturalization 
Service  is  capable  of  providing  timely  and  accurate 
information  to  the  administering  entity  in  order  to  permit  a 
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reliable  determination  of  immigration  status,  and  such 
other  factors  as  such  Secretary  deems  relevant. 
(D)  Definitions. — In  this  paragraph: 

(i)  The  term  "covered  program"  means  each  of  the 
following  programs: 

(I)  The  aid  to  families  with  dependent  children 
program  under  part  A  of  title  IV  of  the  Social 
Security  Act. 

(II)  The  medicaid  program  under  title  XIX  of  the 
Social  Security  Act. 

(III)  Any  State  program  under  a  plan  approved 
under  title  I,  X,  XIV,  or  XVI  of  the  Social  Security 
Act. 

(IV)  The  unemployment  compensation  program 
under  section  3304  of  the  Internal  Revenue  Code  of 
1954. 

(V)  The  food  stamp  program  under  the  Food 
Stamp  Act  of  1977. 

(VI)  The  programs  of  financial  assistance  for 
housing  subject  to  section  214  of  the  Housing  and 
Community  Development  Act  of  1980. 

(VII)  The  program  of  grants,  loans,  and  work 
assistance  under  title  IV  of  the  Higher  Education 
Act  of  1965. 

(ii)  The  term  "appropriate  Secretary"  means,  with 
respect  to  the  covered  program  described  in — 

(I)  subclauses  (I)  through  (III)  of  clause  (i),  the 
Secretary  of  Health  and  Human  Services; 

(II)  clause  (i)(IV),  the  Secretary  of  Labor; 

(III)  clause  (i)(V),  the  Secretary  of  Agriculture; 

(IV)  clause  (i)(VI),  the  Secretary  of  Housing  and 
Urban  Development;  and 

(V)  clause  (i)(VII),  the  Secretary  of  Education. 

(iii)  The  term  "administering  entity"  means,  with 
respect  to  the  covered  program  described  in— 

(I)  subclause  (I),  (II),  (III),  (IV),  or  (V)  of  clause  (i), 
the  State  agency  responsible  for  the  administration 
of  the  program  in  a  State; 

(II)  clause  (i)(VI),  the  Secretary  of  Housing  and 
Urban  Development,  a  public  housing  agency,  or 
another  entity  that  determines  the  eligibility  of  an 
individual  for  financial  assistance;  and 

(III)  clause  (i)(VII),  an  institution  of  higher  edu- 
cation involved. 

(5)  Funds  authorized. — Such  sums  as  may  be  necessary  are 
authorized  for  the  Immigration  and  Naturalization  Service  to 
carry  out  the  purposes  of  this  section, 
(d)  GAO  Reports.— 

(1)  Report  on  current  pilot  projects.— The  Comptroller 
General  shall — 

(A)  examine  current  pilot  projects  relating  to  the  System 
for  Alien  Verification  of  Eligibility  (SAVE)  operated  by,  or 
through  cooperative  agreements  with,  the  Immigration  and 
Naturalization  Service,  and 

(B)  report,  not  later  than  October  1, 1987,  to  Congress  and 
to  the  Commissioner  of  the  Immigration  and  Naturalization 
Service  concerning  the  effectiveness  of  such  projects  and 
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any  problems  with  the  implementation  of  such  projects, 
particularly  as  they  may  apply  to  implementation  of  the 
system  referred  to  in  subsection  (c)(1). 
(2)  Report  on  implementation  of  verification  system.— The 
Comptroller  General  shall— 

(A)  monitor  and  analyze  the  implementation  of  such 
system, 

(B)  report  to  Congress  and  to  the  appropriate  Secretaries 
described  in  subsection  (c)(4XDXii),  by  not  later  than  April  1, 
1989,  on  such  implementation,  and 

(C)  include  in  such  report  such  recommendations  for 
changes  in  the  system  as  may  be  appropriate. 

TITLE  II— LEGALIZATION 

SEC.  201.  LEGALIZATION  OF  STATUS. 

(a)  Providing  for  Legalization  Program.— (1)  Chapter  5  of  title 
II  is  amended  by  inserting  after  section  245  (8  U.S.C.  1255)  the 
following  new  section: 

"adjustment  of  status  of  certain  entrants  before  JANUARY  1, 
1982,  TO  THAT  OF  PERSON  ADMITTED  FOR  LAWFUL  RESIDENCE 

8  use  1255a.  "Sec.  245A.  (a)  Temporary  Resident  Status.— The  Attorney  Gen- 

eral shall  adjust  the  status  of  an  alien  to  that  of  an  alien  lawfully 
admitted  for  temporary  residence  if  the  alien  meets  the  following 
requirements: 

"(1)  Timely  appucation.— 

"(A)  During  appucation  period. — Except  as  provided  in 
subparagraph  (B),  the  alien  must  apply  for  such  adjustment 
during  the  12-month  period  beginning  on  a  date  (not  later 
than  180  days  after  the  date  of  enactment  of  this  section) 
designated  by  the  Attorney  General. 

"(B)  Appucation  within  30  days  of  show-cause 
ORDER. — An  alien  who,  at  any  time  during  the  first  11 
months  of  the  12-month  period  described  in  subparagraph 
(A),  is  the  subject  of  an  order  to  show  cause  issued  under 
8  use  1252.  section  242,  must  make  application  under  this  section  not 

later  than  the  end  of  the  30-day  period  beginning  either  on 
the  first  day  of  such  18-month  period  or  on  the  date  of  the 
issuance  of  such  order,  whichever  day  is  later. 

''(C)  Information  included  in  appucation. — Each  ap- 
plication under  this  subsection  shall  contain  such  informa- 
tion as  the  Attorney  General  may  require,  including 
information  on  living  relatives  of  the  applicant  with  respect 
to  whom  a  petition  for  preference  or  other  status  may  be 
8  use  1154.  filed  by  the  applicant  at  any  later  date  under  section  204(a). 

"(2)  Continuous  unlawful  residence  since  1982.— 

"(A)  In  general. — The  alien  must  establish  that  he  en- 
tered the  United  States  before  January  1, 1982,  and  that  he 
has  resided  continuously  in  the  United  States  in  an  unlaw- 
ful status  since  such  date  and  through  the  date  the  applica- 
tion is  filed  under  this  subsection. 

"(B)  Nonimmigrants. — In  the  case  of  an  alien  who  en- 
tered the  United  States  as  a  nonimmigrant  before  January 
1,  1982,  the  alien  must  establish  that  the  alien's  period  of 
authorized  stay  as  a  nonimmigrant  expired  before  such 
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ued  under  such  section  with  respect  to  an  alien  without  regard 
to  the  alien's  adjustment  of  status  under  this  section. 

"(i)  Dissemination  of  Information  on  Legauzation  Program.— 
Beginning  not  later  than  the  date  designated  by  the  Attorney 
Greneral  under  subsection  (a)(lXA),  the  Attorney  General,  in  co- 
operation with  qualified  designated  entities,  shall  broadly  dissemi- 
nate information  respecting  the  benefits  which  aliens  may  receive 
under  this  section  and  the  requirements  to  obtain  such  benefits.". 

(2)  The  table  of  contents  for  chapter  5  of  title  II  is  amended  by 
inserting  after  the  item  relating  to  section  245  the  following  new 
item: 

"Sec.  245A.  Adjustment  of  status  of  certain  entrants  before  January  1,  1982,  to  that 
of  person  admitted  for  lawful  residence.". 

(b)  Conforming  Amendments. — (1)  Section  402  of  the  Social  Secu-   Children  and 
rity  Act  is  amended  by  adding  at  the  end  thereof  the  following  new  yo^^,^- 
subsection:  use  602. 

"(fKD  For  temporary  disqualification  of  certain  newly  legalized 
aliens  from  receiving  aid  to  families  with  dependent  children,  see 
subsection  (h)  of  section  245A  of  the  Immigration  and  Nationality 

Act.  Ante,  p.  3394. 

"(2)  In  any  case  where  an  alien  disqualified  from  receiving  aid 
under  such  subsection  (h)  is  the  parent  of  a  child  who  is  not  so 
disqualified  and  who  (without  any  adjustment  of  status  under  such 
section  245A)  is  considered  a  dependent  child  under  subsection 
(aX33),  or  is  the  brother  or  sister  of  such  a  child,  subsection  (a)(38) 
shall  not  apply,  and  the  needs  of  such  alien  shall  not  be  taken  into 
account  in  making  the  determination  under  subsection  (a)(7)  with 
respect  to  such  child,  but  the  income  of  such  alien  (if  he  or  she  is  the 
parent  of  such  child)  shall  be  included  in  making  such  determina- 
tion to  the  same  extent  that  income  of  a  stepparent  is  included 
under  subsection  (a)(31).". 

(2XA)  Section  472(a)  of  such  Act  is  amended  by  adding  at  the  end  42  USC  672. 
thereof  (after  and  below  paragraph  (4))  the  following  new  sentence: 
"In  any  case  where  the  child  is  an  alien  disqualified  under  section 
245A(h)  of  the  Immigration  and  Nationality  Act  from  receiving  aid 
under  the  State  plan  approved  under  section  402  in  or  for  the  month 
in  which  such  agreement  was  entered  into  or  court  proceedings 
leading  to  the  removal  of  the  child  from  the  home  were  instituted, 
such  child  shall  be  considered  to  satisfy  the  requirements  of  para- 
graph (4)  (and  the  corresponding  requirements  of  section 
473(aXlXB)),  with  respect  to  that  month,  if  he  or  she  would  have 
satisfied  such  requirements  but  for  such  disqualification.". 

(B)  Section  473(aXl)  of  such  Act  is  amended  by  adding  at  the  end    42  USC  673. 
thereof  (after  and  below  subparagraph  (C))  the  following  new 
sentence: 

"The  last  sentence  of  section  472(a)  shall  apply,  for  purposes  of 
subparagraph  (B),  in  any  case  where  the  child  is  an  alien  described 
in  that  sentence.". 

(c)  Miscellaneous  Provisions.—  8  use  i255a 

(1)  Procedures  for  property  acquisition  or  leasing. — Not-  note, 
withstanding  the  Federal  Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  471  et  seq.),  the  Attorney  General  is 
authorized  to  expend  from  the  appropriation  provided  for  the 
administration  and  enforcement  of  the  Immigration  and 
Nationality  Act,  such  amounts  as  may  be  necessary  for  the  8  USC  iioi  note, 
leasing  or  acquisition  of  property  in  the  fulfillment  of  this 
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section.  This  authority  shall  end  two  years  after  the  effective 
date  of  the  legalization  progreim. 

(2)  Use  of  retired  federal  employees. — Notwithstanding 
any  other  provision  of  law,  the  retired  or  retainer  pay  of  a 
member  or  former  member  of  the  Armed  Forces  of  the  United 
States  or  the  annuity  of  a  retired  employee  of  the  Federal 
Government  who  retired  on  or  before  January  1,  1986,  shall  not 
be  reduced  while  such  individual  is  temporarily  employed  by 
the  Immigration  and  Naturalization  Service  for  a  period  of  not 
to  exceed  18  months  to  perform  duties  in  connection  with  the 
adjustment  of  status  of  aliens  imder  this  section.  The  Service 
shsdl  not  temporarily  employ  more  than  300  individuals  imder 
this  paragraph.  Notwithstsmding  any  other  provision  of  law,  the 
annuity  of  a  retired  employee  of  the  Federal  Gkjvemment  shall 
not  be  increased  or  redetermined  under  chapter  83  or  84  of  title 

5  use  8301  et  5,  United  States  Code,  as  a  result  of  a  period  of  temporary 

seq.;  ante,  p.  516.         employment  under  this  paragraph. 

8  use  1255a         SEC.  202.  CUBAN-HAITIAN  ADJUSTMENT. 

(a)  Adjustment  of  Status. — The  status  of  any  alien  described  in 
subsection  (h)  mav  be  adjusted  by  the  Attorney  General,  in  the 
Attorney  Grenerals  discretion  and  imder  such  regulations  as  the 
Attorney  General  may  prescribe,  to  that  of  an  alien  lawfully  admit- 
ted for  permanent  residence  if— 

(1)  the  alien  applies  for  such  adjustment  within  two  years 
after  the  date  of  the  enactment  of  this  Act; 

(2)  the  alien  is  otherwise  eligible  to  receive  an  immigrant  visa 
and  is  otherwise  admissible  to  the  United  States  for  permanent 
residence,  except  in  determining  such  admissibility  the  grounds 
for  exclusion  specified  in  paragraphs  (14),  (15),  (16),  (17),  (20), 
(21),  (25),  and  (32)  of  section  212(a)  of  the  Immigration  and 

8  use  1182.  Nationality  Act  shall  not  apply; 

(3)  the  alien  is  not  an  alien  described  in  section  243(hX2)  of 
8  use  1253.               such  Act; 

(4)  the  alien  is  physically  present  in  the  United  States  on  the 
date  the  application  for  such  adjustment  is  filed;  and 

(5)  the  alien  has  continuously  resided  in  the  United  States 
since  January  1, 1982. 

(b)  Aliens  Eugible  for  Adjustment  of  Status. — The  benefits 
provided  by  subsection  (a)  shall  apply  to  any  alien — 

(1)  who  has  received  an  immigration  designation  as  a  Cuban/ 
Haitian  Entrant  (Status  Pending)  as  of  the  date  of  the  enact- 
ment of  this  Act,  or 

(2)  who  is  a  national  of  Cuba  or  Haiti,  who  arrived  in  the 
United  States  before  January  1, 1982,  with  respect  to  whom  any 
record  was  established  by  the  Immigration  and  Naturalization 
Service  before  j£muary  1,  1982,  and  who  (unless  the  alien  filed 
an  application  for  asylum  with  the  Immigration  and  Naturaliza- 
tion Service  before  January  1,  1982)  was  not  admitted  to  the 
United  States  as  a  nonimmigrant. 

(c)  No  Affect  on  Fascell-Stone  Benefits. — An  alien  who,  as  of 
the  date  of  the  enactment  of  this  Act,  is  a  Cuban  and  Haitian 

8  use  1522  note,  entrant  for  the  purpose  of  section  501  of  Public  Law  96-422  shall 
continue  to  be  considered  such  an  entrant  for  such  purpose  without 
regard  to  any  adjustment  of  status  effected  under  this  section. 

(d)  Record  of  Permanent  Residence  as  of  January  1,  1982.— 
Upon  approval  of  an  alien's  application  for  adjustment  of  rtatos 
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Mexico  and  of  other  appropriate  countries  and  advise  the  Attorney 
General  regarding  the  operation  of  the  alien  temporary  worker 
program  established  under  section  216  of  the  Immigration  and 
Nationality  Act.  Ante,  p.  34ii. 

(g)  Conforming  Amendment  to  Table  of  Contents— The  table 
of  contents  is  amended  by  inserting  after  the  item  relating  to  section 
215  the  following  new  item: 

"Sec.  216.  Admission  of  temporary  H-2A  workers.". 

SEC.  302.  LAWFUL  RESIDENCE  FOR  CERTAIN  SPECIAL  AGRICULTURAL 
WORKERS. 

(a)  In  General.— (1)  Chapter  1  of  title  II  is  amended  by  adding  at 
the  end  the  following  new  section: 

"special  agricultural  workers 

"Sec.  210.  (a)  Lawful  Residence.—  8  use  iieo. 

"(1)  In  general.— The  Attorney  General  shall  adjust  the 
status  of  an  alien  to  that  of  an  alien  lawfully  admitted  for 
temporary  residence  if  the  Attorney  General  determines  that 
the  alien  meets  the  following  requirements: 

"(A)  Appucation  period.— The  alien  must  apply  for  such 
adjustment  during  the  18-month  period  beginning  on  the 
first  day  of  the  seventh  month  that  begins  after  the  date  of 
enactment  of  this  section. 

"(B)  Performance  of  seasonal  agricultural  services 
AND  residence  IN  THE  UNITED  STATES.— The  alien  must 
establish  that  he  has — 

"(i)  resided  in  the  United  States,  and 
"(ii)  performed  seasonal  agricultural  services  in  the 
United  States  for  at  least  90  man-days, 
during  the  12-month  period  ending  on  May  1,  1986.  For 
purposes  of  the  previous  sentence,  performance  of  seasonal 
agricultural  services  in  the  United  States  for  more  than  one 
employer  on  any  one  day  shall  be  counted  as  performance 
of  services  for  only  1  man-day. 

"(C)  Admissible  as  immigrant. — The  alien  must  establish 
that  he  is  admissible  to  the  United  States  as  an  immigrant, 
except  as  otherwise  provided  under  subsection  (c)(2). 
"(2)  Adjustment  to  permanent  residence. — The  Attorney 
General  shall  adjust  the  status  of  any  alien  provided  lawful 
temporary  resident  status  under  paragraph  (1)  to  that  of  an 
alien  lawfully  admitted  for  permanent  residence  on  the  follow- 
ing date: 

"(A)  Group  1. — Subject  to  the  numerical  limitation  estab- 
lished under  subparagraph  (C),  in  the  case  of  an  alien  who 
has  established,  at  the  time  of  application  for  temporary 
residence  under  paragraph  (1),  that  the  alien  performed 
seasonal  agricultural  services  in  the  United  States  for  at 
least  90  man-days  during  each  of  the  12-month  periods 
ending  on  May  1, 1984, 1985,  and  1986,  the  adjustment  shall 
occur  on  the  first  day  after  the  end  of  the  one-year  period 
that  begins  on  the  later  of  (I)  the  date  the  alien  was  granted 
such  temporary  resident  status,  or  (II)  the  day  after  the  last 
dav  of  the  application  period  described  in  paragraph  (1)(A). 

'(B)  Group  2. — In  the  case  of  aliens  to  which  subpara- 
graph (A)  does  not  apply,  the  adjustment  shall  occur  on  the 
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are  directly  contrary  to  clear  and  convincing  facts  con- 
tained in  the  record  considered  as  a  whole. 
"(f)  Temporary  Disqualification  of  Newly  Legalized  Aliens 
From  Receiving  Aid  to  Families  With  Dependent  Children  — 
During  the  five-year  period  beginning  on  the  date  an  alien  was 
granted  lawful  temporary  resident  status  under  subsection  (a),  and 
notwithstanding  any  other  provision  of  law,  the  alien  is  not  eligible 
for  aid  under  a  State  plan  approved  under  part  A  of  title  IV  of  the 

42  use  601.  Social  Security  Act.  Notwithstanding  the  previous  sentence,  in  the 
case  of  an  alien  who  would  be  eligible  for  aid  under  a  State  plan 
approved  under  part  A  of  title  IV  of  the  Social  Security  Act  but  for 
the  previous  sentence,  the  provisions  of  paragraph  (3)  of  section 

Ante,  p.  3394.  245A(h)  shall  apply  in  the  same  manner  as  they  apply  with  respect 
to  paragraph  (1)  of  such  section  and,  for  this  purpose,  any  reference 
in  section  245A(h)(3)  to  paragraph  (1)  is  deemed  a  reference  to  the 
previous  sentence. 

''(g)  Treatment  of  Special  Agricultural  Workers.— For  all 
purposes  (subject  to  subsections  (b)(8)  and  (f))  an  alien  whose  status 
is  adjusted  under  this  section  to  that  of  an  alien  lav^^fully  admitted 
for  permanent  residence,  such  status  not  having  changed,  shall  be 
considered  to  be  an  alien  lawfully  admitted  for  permanent  residence 

8  use  1101.        (within  the  meaning  of  section  101(a)(20)). 

''(h)  Seasonal  Agricultural  Services  Defined.— In  this  section, 
the  term  'seasonal  agricultural  services'  means  the  performance  of 
field  work  related  to  planting,  cultural  practices,  cultivating,  grow- 
ing and  harvesting  of  fruits  and  vegetables  of  every  kind  and  other 
perishable  commodities,  as  defined  in  regulations  by  the  Secretary 
of  Agriculture.". 

(2)  The  table  of  contents  is  amended  by  inserting  after  the  item 
relating  to  section  209  the  following  new  item: 

"Sec.  210.  Special  agricultural  workers.". 

42  use  602.  (b)  Conforming  Amendments.— (1)  Section  402(f)  of  the  Social 

Security  Act  (as  added  by  section  201(b)(1)  of  this  Act)  is  amended— 

(A)  by  inserting  "and  subsection  (f)  of  section  210  of  such  Act" 
before  the  period  at  the  end  of  paragraph  (1); 

(B)  by  inserting  "or  (f)"  after  "such  subsection  (h)"  in  para- 
graph (2);  and 

(C)  by  inserting  "or  210"  after  "such  section  245A"  in  para- 
graph (2). 

42  use  672.  (2)  The  last  sentence  of  section  472(a)  of  such  Act  (as  added  by 

section  201(b)(2)(A)  of  this  Act)  is  amended  by  inserting  "or  210(f)" 
after  "245A(h)". 

SEC.  303.  DETERMINATIONS  OF  AGRICULTURAL  LABOR  SHORTAGES  AND 
ADMISSION  OF  ADDITIONAL  SPECIAL  AGRICULTURAL  WORK- 
ERS. 

42  use  401.  (a)  In  General.— Chapter  1  of  title  II  is  amended  by  adding  after 

section  210  (added  by  section  302  of  this  title)  the  following  new 
section: 

"determination  of  agricultural  labor  shortages  and  admission 
of  additional  special  agricultural  workers 

8  use  1161.  "Sec.  210A.  (a)  Determination  of  Need  to  Admit  Additional 

Special  Agricultural  Workers.— 

"(1)  In  general. — Before  the  beginning  of  each  fiscal  year 
(beginning  with  fiscal  year  1990  and  ending  with  fiscal  year 
1993),  the  Secretaries  of  Labor  and  Agriculture  (in  this  section 
referred  to  as  the  'Secretaries')  shall  jointly  determine  the 
number  (if  any)  of  additional  aliens  who  should  be  admitted  to 
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"(4)  The  term  'man-day'  means,  with  respect  to  seasonal 
agricultural  services,  the  performance  during  a  calendar  day  of 
at  least  4  hours  of  seasonal  agricultural  services.". 

(b)  Deportation  of  Certain  Workers  Who  Fail  To  Perform 
Seasonal  Agricultural  Services.— Section  241(a)  (8  U.S.C.  1251(a)) 
is  amended— 

(1)  by  striking  out  "or"  at  the  end  of  paragraph  (18), 

(2)  by  striking  out  the  period  at  the  end  of  paragraph  (19)  and 
inserting  in  lieu  thereof    or",  and 

(3)  by  adding  at  the  end  the  following  new  paragraph: 

"(20)  obtains  the  status  of  an  alien  who  becomes  lawfully 
admitted  for  temporary  residence  under  section  210A  and  fails    Ante,  p.  3422 
to  meet  the  requirement  of  section  210A(d)(5)(A)  by  the  end  of 
the  applicable  period.". 

(c)  Appucation  of  Certain  State  Assistance  Provisions.— For 
purposes  of  section  204  of  this  Act  (relating  to  State  legalization 
assistance),  the  term  "eligible  legalized  alien  includes  an  alien  who 
becomes  an  alien  lawfully  admitted  for  permanent  or  temporary 
residence  under  section  210  or  210A  of  the  Immigration  and 
Nationality  Act,  but  only  until  the  end  of  the  5-year  period  begin- 
ning on  the  date  the  alien  was  first  granted  permanent  or  tem- 
porary resident  status. 

(d)  Clerical  Amendment. — The  table  of  contents  is  amended  by 
inserting  after  the  item  relating  to  section  210  (as  inserted  by 
section  302)  the  following  new  item: 

"Sec.  210A.  Determination  of  agricultural  labor  shortages  and  admission  of  addi- 
tional special  agricultural  workers.". 

(e)  Conforming  Amendments.— (1)  Section  402(f)  of  the  Social 
Security  Act  (as  added  by  section  201(b)(1)  of  this  Act  and  amended 
by  section  302(b)(1)  of  this  Act)  is  further  amended — 

(A)  by  striking  out  "and  subsection  (f)  of  section  210  of  such 
Act"  in  paragraph  (1)  and  inserting  in  lieu  thereof  ",  subsection 
(f)  of  section  210  of  such  Act,  and  subsection  (d)(7)  of  section 
210Aofsuch  Act"; 

(B)  by  striking  out  "such  subsection  (h)  or  (f)"  in  paragraph  (2) 
and  inserting  in  lieu  thereof  "such  subsection  (h),  (f),  or  (d)(7)"; 
and 

(C)  by  striking  out  "such  section  245 A  or  210"  in  paragraph  (2) 
and  inserting  in  lieu  thereof  "such  section  245A,  210,  or  210A". 

(2)  The  last  sentence  of  section  472(a)  of  such  Act  (as  added  by 
section  201(b)(2)(A)  of  this  Act  and  amended  by  section  302(b)(2)  of 
this  Act)  is  further  amended  by  striking  out  "245 A(h)  or  210(f)"  and 
inserting  in  lieu  thereof  "245A(h),  210(f),  or  210A(d)(7)". 

SEC.  304.  COMMISSION  ON  AGRICULTURAL  WORKERS. 

(a)  EsTABUSHMENT  AND  COMPOSITION  OF  COMMISSION.— (1)  There  is 
established  a  Commission  on  Agricultural  Workers  (hereinafter  in 
this  section  referred  to  as  the  "Commission"),  to  be  composed  of  12 
members — 

(A)  six  to  be  appointed  by  the  President, 

(B)  three  to  be  appointed  by  the  Speaker  of  the  House  of  Rep- 
resentatives, and 

(C)  three  to  be  appointed  by  the  President  pro  tempore  of  the 
Senate. 

(2)  In  making  appointments  under  paragraph  (1)(A),  the  President 
shall  consult — 

(A)  with  the  Attorney  General  in  appointing  two  members. 


42  use  672. 
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(2)  Seven  members  of  the  Commission  shall  constitute  a  quorum, 
but  a  lesser  number  may  hold  hearings. 

(e)  Termination  Date. — The  Commission  shall  terminate  on  the 
date  on  which  a  report  is  required  to  be  transmitted  by  subsection 
(c),  except  that  the  Commission  may  continue  to  function  for  not 
more  than  thirty  days  thereafter  for  the  purpose  of  concluding  its 
activities. 

TITLE  VII— FEDERAL  RESPONSIBILITY  FOR  DEPORTABLE 
AND  EXCLUDABLE  ALIENS  CONVICTED  OF  CRIMES 

SEC.  701.  EXPEDITIOUS  DEPORTATION  OF  CONVICTED  ALIENS. 

Section  242  (8  U.S.C.  1254)  is  amended  by  adding  at  the  end  the   8  USC  1252. 
following  new  subsection: 

"(i)  In  the  case  of  an  alien  who  is  convicted  of  an  offense  which 
makes  the  alien  subject  to  deportation,  the  Attorney  General  shall 
begin  any  deportation  proceeding  as  expeditiously  as  possible  after 
the  date  of  the  conviction.". 

SEC.  702.  IDENTIFICATION  OF  FACILITIES  TO  INCARCERATE  DEPORTABLE 
OR  EXCLUDABLE  ALIENS. 

The  President  shall  require  the  Secretary  of  Defense,  in  coopera-  President  of  U.S 
tion  with  the  Attorney  General  and  by  not  later  than  60  days  after 
the  date  of  the  enactment  of  this  Act,  to  provide  to  the  Attorney 
General  a  list  of  facilities  of  the  Department  of  Defense  that  could 
be  made  available  to  the  Bureau  of  Prisons  for  use  in  incarcerating 
aliens  who  are  subject  to  exclusion  or  deportation  from  the  United 
States. 

Approved  November  6,  1986. 
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IMMIGRATION  CONTROL  AND  LEGALIZATION 
AMENDMENTS  ACT  OF  1986 


July  16,  1986. — Ordered  to  be  printed 


Mr.  Mazzou,  from  the  Committee  on  the  Judiciary, 
submitted  the  following 

REPORT 

together  with 
ADDITIONAL  AND  DISSENTING  VIEWS 

[To  accompany  H.R.  3810] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill 
(H.R.  3810)  having  considered  the  same,  report  favorably  thereon 
with  an  amendment  and  recommend  that  the  bill  as  amended  do 
pass. 

The  amendment  is  as  follows: 

Strike  all  after  the  enacting  clause  and  insert  in  lieu  thereof  the 
following: 

SECTION  1.  SHORT  TITLE;  REFERENCES  IN  ACT. 

(a)  Short  title. — This  Act  may  be  cited  as  the  "Immigration  Control  and  Legal- 
ization Amendments  Act  of  1986' . 

(b)  Amendments  to  Immigration  and  Nationality  Act. — Except  as  otherwise 
specifically  provided  in  this  Act,  whenever  in  this  Act  an  amendment  or  repeal  is 
expressed  as  an  amendment  to,  or  repeal  of,  a  provision,  the  reference  shall  be 
deemed  to  be  made  to  the  Immigration  and  Nationality  Act. 
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CERTAIN  CUBAN  NATIONALS 

Sec.  501.  Reimbursement  of  States  and  localities  for  costs  of  incarcerating  ill^al  aliens  and  certain  Cuban  na- 
tionals. 


TITLE  I— CONTROL  OF  ILLEGAL  IMMIGRATION 


Part  A— Employment 

SEC.  101.  CONTROL  OF  UNLAWFUL  EMPLOYMENT  OF  ALIENS  AND  UNFAIR  IMMIGRATION-RELAT- 
ED EMPLOYMENT  PRACTICES. 

(a)  In  General. — (1)  Chapter  8  of  title  II  is  amended  by  inserting  after  section  274 
(8  U.S.C.  1324)  the  following  new  section: 

"UNLAWFUL  EMPLOYMENT  OF  ALIENS 

"Sec.  274A.  (a)  Making  Employment  of  Unauthorized  Aliens  Unlawful. — 

"(1)  In  GENERAL. — It  is  unlawful  for  a  person  or  other  entity  after  the  date  of 
the  enactment  of  this  section  to  hire,  or  to  recruit  or  refer  for  a  fee,  for  employ- 
ment in  the  United  States — 

"(A)  an  alien  knowing  the  alien  is  an  unauthorized  alien  (as  defined  in 
subsection  (g))  with  respect  to  such  emploj^ent,  or 

"(B)  an  individual  without  compljdng  with  the  requirements  of  subsection 
(b). 

"(2)  Continuing  employment. — It  is  unlawful  for  a  person  or  other  entity, 
after  hiring  an  alien  for  employment  subsequent  to  the  date  of  the  enactment  of 
this  section  and  in  accordance  with  paragraph  (1),  to  continue  to  employ  the 
alien  in  the  United  States  knowing  the  alien  is  (or  has  become)  an  unauthorized 
alien  with  respect  to  such  employment. 

"(3)  Defense. — A  person  or  entity  that  establishes  that  it  has  complied  in 
good  faith  with  the  requirements  of  subsection  (b)  with  respect  to  the  hiring, 
recruiting,  or  referral  for  employment  of  an  alien  in  the  United  States  has  es- 
tablished an  affirmative  defense  that  the  person  or  entity  has  not  violated  para- 
graph dXA)  with  respect  to  such  hiring,  recruiting,  or  referral. 

"(4)  Use  of  labor  through  contract. — For  purposes  of  this  section,  a  person 
or  other  entity  who  uses  a  contract,  subcontract,  or  exchange,  entered  into,  re- 
negotiated, or  extended  after  the  date  of  the  enactment  of  this  section,  to  obtain 
the  labor  of  an  alien  in  the  United  States  knowing  that  the  alien  is  an  unau- 
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thorized  alien  (as  defined  in  subsection  (g))  with  respect  to  performing  such 
labor,  shall  be  considered  to  have  hired  the  alien  for  employment  in  the  United 
States  in  violation  of  paragraph  (IXA). 

"(5)  Use  of  state  employment  agency  documentation.— For  purposes  of 
paragraphs  (IXB)  and  (3),  a  person  or  entity  shall  be  deemed  to  have  complied 
with  the  requirements  of  subsection  (b)  with  respect  to  the  hiring  of  an  individ- 
ual who  was  referred  for  such  employment  by  a  State  employment  agency  (as 
defined  by  the  Attorney  General),  if  the  person  or  entity  has  and  retains  (for 
the  period  and  in  the  manner  described  in  subsection  (bX3))  appropriate  docu- 
mentation of  such  referral  by  that  agency,  which  documentation  certifies  that 
the  agency  has  complied  with  the  procedures  specified  in  subsection  (b)  with  re- 
spect to  the  individual's  referral. 
"(b)  Employment  Verification  System. — The  requirements  referred  to  in  para- 
graphs (1)(B)  and  (3)  of  subsection  (a)  are,  in  the  case  of  a  person  or  other  entity 
hiring,  recruiting,  or  referring  an  individual  for  employment  in  the  United  States, 
the  requirements  specified  in  the  following  three  paragraphs  (and,  to  the  extent  ap- 
plicable, paragraph  (7)(C)): 

"(1)  Attestation  after  examination  of  documentation  and  validation  of 
social  security  account  number. — 

"(A)  In  general. — The  person  or  entity  must  attest,  under  penalty  of  per- 
jury and  on  a  form  established  or  designated  by  the  Attorney  General  by 
regulation,  that  he  has  verified  that  the  individual  is  eligible  to  be  em- 
ployed (or  recruited  or  referred  for  employment)  in  the  United  States — 
"(i)  by  examining — 

"(I)  the  individual's  United  States  passport,  or  the  individual's 
unexpired  foreign  passport,  if  the  foreign  passport  has  an  appropri- 
ate, unexpired  endorsement  of  the  Attorney  General  authorizing 
the  individual's  employment  in  the  United  States,  or 

"(II)  a  document  described  in  subparagraph  (B)  and  a  document 
described  in  subparagraph  (C);  and 
"(ii)  by  validating  (to  the  extent  and  in  the  manner  required  under 
paragraph  (7XC))  the  social  security  account  number  presented  by  the 
individual. 

A  person  or  entity  has  complied  with  the  requirement  of  clause  (i)  of  this 
subparagraph  with  respect  to  examination  of  a  document  if  the  document 
reasonably  appears  on  its  face  to  be  genuine.  If  an  individual  provides  a 
document  or  combination  of  documents  that  reasonably  appears  on  its  face 
to  be  genuine  and  that  is  sufficient  to  meet  the  requirements  of  clause  (i), 
nothing  in  this  paragraph  shall  be  construed  as  requiring  the  person  or 
entity  to  solicit  the  production  of  any  other  document  or  as  requiring  the 
individual  to  produce  such  a  document. 

"(B)  Documents  evidencing  employment  authorization. — A  document 
described  in  this  subparagraph  is  the  individual's — 

"(i)  social  security  account  number  card  issued  by  the  Social  Security 
Administration, 

"(ii)  certificate  of  birth  in  the  United  States  or  United  States  consul- 
ar report  of  birth,  or 

"(iii)  in  the  case  of  an  individual  without  a  social  security  card  or  a 
certificate  of  birth  in  the  United  States  or  a  United  States  consular 
report  of  birth,  any  other  identification  acceptable  to  the  Attorney  Gen- 
eral. 

"(C)  Documents  establishing  identity  of  individual. — A  document  de- 
scribed in  this  subparagraph  is  the  individual's — 

"(i)  alien  documentation,  identification,  and  telecommunication  card, 
or  similar  fraud-resistant  card  issued  by  the  Attorney  General  to 
aliens,  or  other  identification  issued  by  the  Attorney  General  to  aliens 
who  establish  eligibility  for  employment, 

"(ii)  driver's  license  or  similar  document  issued  for  the  purpose  of 
identification  by  a  State,  if  it  contains  a  photograph  of  the  individual 
or  such  other  personal  identifying  information  relating  to  the  individ- 
ual as  the  Attorney  Greneral  finds,  by  regulation,  sufficient  for  purposes 
of  this  section,  or 

"(iii)  in  the  case  of  individuals  under  16  years  of  age  or  in  a  State 
which  does  not  provide  for  issuance  of  an  identification  document 
(other  than  a  driver's  license)  referred  to  in  clause  (ii),  documentation 
of  personal  identity  of  such  other  type  as  the  Attorney  General  finds, 
by  regulation,  provides  a  reliable  means  of  identification. 
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"(2)  Individual  attestation  of  employment  authorization.— The  individual 
must  attest,  under  penalty  of  perjury  and  on  the  form  designated  or  established 
by  the  Attorney  General  for  purposes  of  paragraph  (1),  that  the  individual  is  a 
citizen  or  national  of  the  United  States,  an  alien  lawfully  admitted  for  perma- 
H  nent  residence,  or  an  alien  who  is  authorized  under  this  Act  or  by  the  Attorney 
General  to  be  hired,  recruited,  or  referred  for  such  employment. 

"(3)  Retention  of  verification  form. — After  completion  of  such  form  in  ac- 
cordance with  paragraphs  (1)  and  (2),  the  person  or  entity  must  retain  the  form 
and  make  it  available  for  inspection  by  officers  of  the  Service  or  of  the  Depart- 
ment of  Labor  during  such  period  as  the  Attorney  General  shall  specify  in  regu- 
lations. 

"(4)  Copying  of  documentation  permitted.— Notwithstanding  any  other  pro- 
vision of  law,  the  person  or  entity  may  copy  a  document  presented  by  an  indi- 
vidual pursuant  to  this  subsection  and  may  retain  the  copy,  but  only  (except  as 
otherwise  permitted  under  law)  for  the  purpose  of  complying  with  the  require- 
ments of  this  subsection. 

"(5)  Time  for  compliance. — A  person  or  entity  has  complied  with  the  require- 
ments of  this  subsection,  with  respect  to  the  hiring  of  an  individual,  if  the  re- 
quirements of  this  subsection  are  first  met  not  later  than  noon  of  the  day  fol- 
lowing the  day  on  which  the  individual  is  first  employed  by  that  person  or 
entity. 

"(6)  Limitation  on  use  of  attestation  form. — A  form  designated  or  estab- 
lished by  the  Attorney  General  under  this  subsection  and  any  information  con- 
tained in  or  appended  to  such  form,  may  not  be  used  for  purposes  other  than 
for  enforcement  of  this  section  or  section  1546  of  title  18,  United  States  Code. 
"(7)  Social  security  account  number  validation  system. — 

"(A)  Establishment  of  system. — The  Attorney  General,  in  cooperation 
with  the  Secretaries  of  Labor  and  Health  and  Human  Services,  shall  estab- 
lish a  method  to  validate  the  social  security  account  numbers  of  individuals 
applying  to  be  hired,  or  recruited  or  referred  for  a  fee,  for  employment  in 
the  United  States. 

"(B)  PuBUCATiON. — The  Attorney  General  shall  provide  for  publication  in 
the  Federal  Register  of  notice  of  the  establishment  of  the  validation  method 
and  the  procedures  for  its  use  not  earlier  than  6  months,  and  not  later  than 
18  months,  after  the  date  of  the  enactment  of  this  section. 

"(C)  Implementation. — Beginning  on  an  effective  date  (not  earlier  than 
90  days,  and  not  later  than  180  days,  after  the  date  final  regulations  are 
published  under  subparagraph  (B))  set  forth  by  the  Attorney  General,  in 
order  to  comply  with  the  requirement  of  paragraph  (1)(A)  of  this  subsection 
in  the  case  of  a  person  or  other  entity  hiring,  or  recruiting  or  referring  for 
a  fee,  an  individual  for  employment  in  the  United  States,  the  person  or 
other  entity  must,  pursuant  to  the  verification  method — 

"(i)  submit  the  social  security  account  number  of  the  individual,  and 
"(ii)  be  provided  and  record  on  the  form  designated  or  established  for 
purposes  of  that  paragraph  a  validation  code  indicating  that  the 
number  submitted  is  valid. 
"(c)  No  Authorization  of  National  Identification  Cards.— Nothing  in  this  sec- 
tion shall  be  construed  to  authorize,  directly  or  indirectly,  the  issuance  or  use  of 
national  identification  cards  or  the  establishment  of  a  national  identification  card. 
"(d)  Penalties. — 

"(1)  Civil  money  penalty  for  unlawful  employment,  recruiting,  or  refer- 
ral.— 

"(A)  In  general. — In  the  case  of  a  person  or  entity  which  is  determined 
(after  notice  and  opportunity  for  an  administrative  hearing  under  para- 
graph (4)(A))  to  have  violated  paragraph  (1)(A)  or  (2)  of  subsection  (a)  and 
which — 

"(i)  has  not  previously  been  determined  (after  opportunity  for  a  hear- 
ing under  paragraph  (4XA))  to  have  violated  either  such  paragraph,  the 
person  or  entity  shall  be  subject  to  a  civil  penalty  of  not  less  than 
$1000,  and  not  more  than  $2,000,  for  each  unauthorized  alien  with  re- 
spect to  whom  the  violation  occurred,  or 

"(ii)  has  previously  been  been  determined  (after  opportunity  for  a 
hearing  under  paragraph  (4XA))  to  have  violated  either  such  para- 
graph, the  person  or  entity  shall  be  subject  to  a  civil  penalty  of  not  less 
than  $2,000,  and  not  more  than  $5,000,  for  each  unauthorized  alien 
with  respect  to  whom  the  violation  occurred. 
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"(i)  Appucation  of  Certain  NLRB  Procedures.— 

"(1)  In  general. — The  provisions  of  subsections  (d),  (e),  (f),  (g),  and  (j)  of  sec- 
tion 10  of  the  National  Labor  Relations  Act  (29  U.S.C.  160)  shall  apply  to  court 
petitions  and  review  of  orders  under  this  section  in  the  same  manner  as  they 
apply  to  court  petitions  and  orders  under  that  section,  except  that — 

"(A)  the  authority  of  the  General  Counsel  or  the  National  Labor  Rela- 
tions Board  under  subsections  (d),  (f),  and  (g)  and  the  second  through  sev- 
enth sentences  of  subsection  (e)  shall  be  exercised  for  purposes  of  this  para- 
graph through  the  Special  Counsel  or  the  administrative  law  judge  in- 
volved, respectively,  and 

"(B)  the  authority  of  the  National  Labor  Relations  Board  under  subsec- 
tion (j)  and  the  first  sentence  of  subsection  (e)  shall  be  exercised  for  pur- 
poses of  this  paragraph  through  the  Special  Counsel. 
"(2)  Awarding  of  attorneys'  fees. — In  any  proceeding  referred  to  in  para- 
graph (1),  the  court,  in  its  discretion,  may  allow  a  prevailing  party,  other  than 
the  United  States,  a  reasonable  attorney's  fee  as  part  of  costs.". 

(c)  Conforming  Amendments  to  Migrant  and  Seasonal  Agricultural  Worker 
Protection  Act. — (1)  The  Migrant  and  Seasonal  Agricultural  Worker  Protection 
Act  (Public  Law  97-470)  is  amended— 

(A)  by  striking  out  "101(a)(15XH)(ii)"  in  paragraphs  (8)(B)  and  (10)(B)  of  section 
3  (29  U.S.C.  1802)  and  inserting  in  lieu  thereof  "101(a)(15)(HXiiXa)"; 

(B)  in  section  103(a)  (29  U.S.C.  1813(a))— 

(i)  by  striking  out  "or"  at  the  end  of  paragraph  (4), 

(ii)  by  striking  out  the  period  at  the  end  of  paragraph  (5)  and  inserting  in 
lieu  thereof  ";  or",  and 

(iii)  by  adding  at  the  end  the  following  new  paragraph: 

"(6)  has  been  found  to  have  violated  paragraph  (1)  or  (2)  of  section  274A(a)  of 
the  Immigration  and  Nationality  Act."; 

(C)  by  striking  out  section  106  (29  U.S.C.  1816)  and  the  corresponding  item  in 
the  table  of  contents;  and 

(D)  by  striking  out  "section  106"  in  section  501(b)  (29  U.S.C.  1851(b))  and  by 
inserting  in  lieu  thereof  "paragraph  (1)  or  (2)  of  section  274A(a)  of  the  Immigra- 
tion and  Nationality  Act". 

(2)  The  amendments  made  by  paragraph  (1)  shall  apply  to  the  employment,  re- 
cruitment, referral,  or  utilization  of  the  services  of  an  individual  occurring  on  or 
after  the  first  day  of  the  seventh  month  beginning  after  the  date  of  the  enactment 
of  this  Act. 

(d)  No  Effect  on  EEOC  Authority.— Except  as  may  be  specifically  provided  in 
this  section,  nothing  in  this  section  shall  be  construed  to  restrict  the  authority  of 
the  Equal  Emplo3Tnent  Opportunity  Commission  to  investigate  allegations,  in  writ- 
ing and  under  oath  or  affirmation,  of  unlawful  emplojrment  practices,  as  provided  in 
section  706  of  the  Civil  Rights  Act  of  1964  (42  U.S.C.  2000e-5),  or  any  other  author- 
ity provided  therein. 

(e)  Conforming  Amendment  to  Table  of  Contents. — The  table  of  contents  is 
amended  by  inserting  after  the  item  relating  to  section  274  the  following  new  items: 

"Sec.  274 A.  Unlawful  emplojonent  of  aliens. 

"Sec.  274B.  Unfair  immigration-related  emplojrment  practices.". 

SEC.  102.  FRAUD  AND  MISUSE  OF  CERTAIN  IMMIGRATION-RELATED  DOCUMENTS. 

(a)  Application  to  Additional  Documents. — Section  1546  of  title  18,  United 
States  Code,  is  amended — 

(1)  by  amending  the  heading  to  read  as  follows: 

"§  1546.  Fraud  and  misuse  of  visas,  permits,  and  other  documents"; 

(2)  by  striking  out  "or  other  document  required  for  entry  into  the  United 
States'  in  the  first  paragraph  and  inserting  in  lieu  thereof  "border  crossing 
card,  alien  registration  receipt  card,  or  other  document  prescribed  by  statute  or 
regulation  for  entry  into  or  as  evidence  of  authorized  stay  or  employment  in  the 
United  States"; 

(3)  by  striking  out  "or  document"  in  the  first  paragraph  and  inserting  in  lieu 
thereof  "border  crossing  card,  alien  registration  receipt  card,  or  other  document 
prescribed  by  statute  or  regulation  for  entry  into  or  as  evidence  of  authorized 
stay  or  employment  in  the  United  States"; 

(4)  by  striking  out  "$2,000"  and  inserting  in  lieu  thereof  "$5,000"; 

(5)  by  inserting  "(a)"  before  "Whoever"  the  first  place  it  appears;  and 

(6)  by  adding  at  the  end  the  following  new  subsections: 
"(h)  Whoever  uses — 
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T(l)  an  identification  document,  knowing  (or  having  reason  to  know)  that  the 
document  was  not  issued  lawfully  for  the  use  of  the  possessor, 

"(2)  an  identification  document  knowing  (or  having  reason  to  know)  that  the 
document  is  false,  or 
"(3)  a  false  attestation, 
for  the  purpose  of  satisfying  a  requirement  of  section  274A(b)  of  the  Immigration 
and  Nationality  Act,  shall  be  fined  not  more  than  $5,000,  or  imprisoned  not  more 
than  two  years,  or  both. 

"(c)  This  section  does  not  prohibit  any  lawfully  authorized  investigative,  protec- 
tive, or  intelligence  activity  of  a  law  enforcement  agency  of  the  United  States,  a 
State,  or  a  subdivision  of  a  State,  or  of  an  intelligence  agency  of  the  United  States, 
or  any  activity  authorized  under  title  V  of  the  Organized  Crime  Control  Act  of  1970 
(18  U.S.C.  note  prec.  3481).". 

(b)  Conforming  Amendment  to  Table  of  Sections. — The  item  relating  to  section 
1546  in  the  table  of  sections  of  chapter  75  of  such  title  is  amended  to  read  as  follows: 

"1546.  Fraud  and  misuse  of  visas,  permits,  and  other  documents.". 

Part  B— Improvement  of  Enforcement  and  Services 

sec.  111.  authorization  of  appropriations  for  enforcement  and  service  activities 
of  the  immigration  and  naturalization  service. 

(a)  Two  Essential  Elements. — Two  essential  elements  of  the  program  of  immi- 
gration control  and  reform  established  by  this  Act  are — 

(1)  an  increase  in  the  border  patrol  and  other  enforcement  activities  of  the 
Immigration  and  Naturalization  Service  and  of  other  appropriate  Federal  agen- 
cies in  order  to  prevent  and  deter  the  illegal  entry  of  aliens  into  the  United 
States,  and 

(2)  an  increase  in  examinations  and  other  service  activities  of  the  Immigra- 
tion and  Naturalization  Service  and  other  appropriate  Federal  agencies  in  order 
to  ensure  prompt  and  efficient  adjudication  of  petitions  and  applications  provid- 
ed for  under  the  Immigration  and  Nationality  Act. 

(b)  Increased  Authorization  of  Appropriations  for  INS  and  EOIR. — In  addi- 
tion to  any  other  amounts  authorized  to  be  appropriated,  in  order  to  carry  out  this 
Act  there  are  authorized  to  be  appropriated  to  the  Department  of  Justice — 

(1)  for  the  Immigration  and  Naturalization  Service,  for  fiscal  year  1986, 
$422,000,000,  and  for  fiscal  year  1987,  $419,000,000;  and 

(2)  for  the  Executive  Office  of  Immigration  Review,  for  fiscal  year  1986, 
$12,000,000,  and  for  fiscal  year  1987,  $15,000,000. 

(c)  Use  of  Funds  for  Improved  Services. — Of  the  funds  appropriated  to  the  De- 
partment of  Justice  for  the  Immigration  and  Naturalization  Service,  the  Attorney 
General  shall  provide  for  improved  immigration  and  naturalization  services  and  for 
enhanced  community  outreach  and  in-service  training  of  personnel  of  the  Service. 

(d)  Data  Processing  Requirements  of  the  INS. — (1)  The  Attorney  General  shall 
report  to  the  Committees  on  the  Judiciary  of  the  House  of  Representatives  and  the 
Senate,  and  to  any  other  appropriate  committees  of  the  Congress,  not  later  than  six 
months  after  the  date  of  the  enactment  of  this  Act,  on  the  results  of  a  comprehen- 
sive analysis  of  the  data  processing  requirements  of  the  Immigration  and  Natural- 
ization Service.  The  report  shall  include — 

(A)  an  assessment  of  the  data  processing  needs  of  the  Service,  and 

(B)  an  analysis  of  the  alternatives  considered  to  meet  those  requirements,  in- 
cluding the  use  of  regional  centers  and  other  available  resources  of  the  Depart- 
ment of  Justice. 

(2)  The  Attorney  General  shall  provide  that  any  automatic  data  processing  equip- 
ment, facilities,  and  software  of  the  Immigration  and  Naturalization  Service  are  ac- 
quired consistent  with  the  provisions  of  section  111  of  the  Federal  Property  and  Ad- 
ministrative Services  Act  of  1949  (40  U.S.C.  759).  No  such  equipment,  facilities,  or 
software  may  be  ordered,  acquired,  or  installed  without  the  prior  review  and  ap- 
proval of  the  Administrator  of  General  Services.  The  Administrator  shall  notify 
(IJongress  in  writing  of  all  such  approvals,  together  with  any  limitations  or  condi- 
tions thei  eon,  or  modifications  thereto. 

(3)  Effective  November  18,  1985,  neither  the  Attorney  General  nor  the  Immigra- 
tion and  Naturalization  Service  may  order,  acquire,  or  install  any  new  data  process- 
ing equipment,  facilities,  or  software  for  the  use  of  the  Service  imder  the  existing 
contract  known  as  Acquisition  II  until  45  days  after  the  date  that  Congress  receives 
written  notification  under  paragraph  (2)  of  the  approval,  by  the  Administrator  of 
General  Services,  of  the  order,  acquisition,  or  installation. 


12 


SEC.  112.  UNLAWFUL  TRANSPORTATION  OF  ALIENS  TO  THE  UNITED  STATES. 

Subsection  (a)  of  section  274  (8  U.S.C.  1324)  is  amended  to  read  as  follows: 
"(a)  Criminal  Penalties. — (1)  Any  person  who — 

"(A)  knowing  that  a  person  is  an  alien,  brings  to  or  attempts  to  bring  to  the 
United  States  in  any  manner  whatsoever  such  person  at  a  place  other  than  a 
designated  port  of  entry  or  place  other  than  as  designated  by  the  Commissioner, 
regardless  of  whether  such  alien  has  received  prior  official  authorization  to 
come  to,  enter,  or  reside  in  the  United  States  and  regardless  of  any  future  offi- 
cial action  which  may  be  taken  with  respect  to  such  alien; 

"(B)  knowing  or  in  reckless  disregard  of  the  fact  that  an  alien  has  come  to, 
entered,  or  remains  in  the  United  States  in  violation  of  law,  transports,  or 
moves  or  attempts  to  transport  or  move  such  alien  within  the  United  States  by 
means  of  transportation  or  otherwise,  in  furtherance  of  such  violation  of  law;  or 

"(C)  knowing  or  in  reckless  disregard  of  the  fact  that  an  alien  has  come  to, 
entered,  or  remains  in  the  United  States  in  violation  of  law,  conceals,  harbors, 
or  shields  from  detection,  or  attempts  to  conceal,  harbor,  or  shield  from  detec- 
tion, such  alien  in  any  place,  including  any  building  or  any  means  of  transpor- 
tation, 

shall  be  fined  not  more  than  $10,000,  imprisoned  not  more  than  five  years,  or  both, 
for  each  alien  in  respect  to  whom  any  violation  of  this  paragraph  occurs. 

"(2)  Any  person  who,  knowing  or  in  reckless  disregard  of  the  fact  that  an  alien 
has  not  received  prior  official  authorization  to  come  to,  enter,  or  reside  in  the 
United  States,  brings  to  or  attempts  to  bring  to  the  United  States  in  any  manner 
whatsoever,  such  alien,  regardless  of  any  official  action  which  may  later  be  taken 
with  respect  to  such  alien  shall,  for  each  trzmsaction  constituting  a  violation  of  this 
paragraph,  regardless  of  the  number  of  aliens  involved — 

"(A)  be  fined  not  more  than  $5,000,  or  imprisoned  not  more  than  one  year,  or 
both;  or 

"(B)  in  the  case  of— 

"(i)  a  second  or  subsequent  offense, 

"(ii)  an  offense  done  for  the  purpose  of  commercial  advantage  or  private 
financial  gain,  or 

"(iii)  an  offense  in  which  the  alien  is  not  upon  arrival  immediately 
brought  and  presented  to  an  appropriate  immigration  officer  at  a  designat- 
ed port  of  entry, 

be  fined  not  more  than  $10,000,  or  imprisoned  not  more  than  five  years,  or 
both.". 

SEC.  113.  TREATMENT  OF  IMMIGRATION  EMERGENCIES. 

(a)  Immigration  Contingency  Plan. — Section  103  (8  U.S.C.  1103)  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(c)  The  Attorney  General  shall  develop,  and  may  from  time  to  time  modify,  a 
contingency  plan  to  provide  for  the  allocation  and  management  of  personnel  and 
resources  in  the  event  of  an  immigration  emergency.  In  developing  such  a  plan,  the 
Attorney  General  shall  consult  with  the  Judiciary  Committees  of  the  House  of  Rep- 
resentatives and  of  the  Senate  and  with  State  and  local  governments.". 

(b)  Immigration  Emergency  Fund. — Section  404  (8  U.S.C.  1101  note)  is  amended 
by  inserting  "(a)"  after  "Sec.  404."  and  by  adding  at  the  end  the  following  new  sub- 
section: 

"(b)  There  are  authorized  to  be  appropriated  to  an  immigration  emergency  fund, 
to  be  established  in  the  Treasury,  $35,000,000,  to  be  used  in  accordance  with  the  im- 
migration contingency  plan  developed  under  section  103(c)  to  provide  for  an  increase 
in  border  patrol  or  other  enforcement  activities  of  the  Service  and  for  reimburse- 
ment of  State  and  localities  in  providing  assistance  as  requested  by  the  Attorney 
General  in  meeting  an  immigration  emergency,  except  that  no  amounts  may  be 
withdrawn  from  such  funds  with  respect  to  an  emergency  unless  the  President  has 
determined  that  the  immigration  emergency  exists  and  has  certified  such  fact  to  the 
Judiciary  Committees  of  the  House  of  Representatives  and  of  the  Senate.". 

Part  C — Verification  of  Status  Under  Certain  Programs 

SEC  121.  verification  OF  IMMIGRATION  STATUS  OF  ALIENS  APPLYING  FOR  BENEFITS  UNDER 
CERTAIN  PROGRAMS. 

(a)  Requiring  Immigration  Status  Verification. — 

(1)  Under  afdc,  medicaid,  unemployment  compensation,  and  food  stamp 
PROGRAMS.— Section  1137  of  the  Social  Security  Act  (42  U.S.C.  1320b-7)  is 
amended — 
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(A)  in  the  matter  in  subsection  (a)  before  paragraph  (1),  by  inserting 
"which  meets  the  requirements  of  subsection  (d)  and"  after  "income  and 
eligibility  verification  system", 

(B)  in  subsection  (b),  by  striking  out  "income  verification  system"  in  the 
matter  preceding  paragraph  (1)  and  inserting  in  lieu  thereof  "income  and 
eligibility  verification  system",  and 

(C)  by  adding  at  the  end  the  following  new  subsections: 

"(d)  The  requirements  of  this  subsection,  with  respect  to  an  income  and  eligibility 
verification  system  of  a  State,  are  as  follows: 

"(1)(A)  The  State  shall  require,  as  a  condition  of  an  individual's  eligibility  for 
benefits  under  any  program  listed  in  subsection  (b),  a  declaration  in  writing  by 
the  individual  (or,  in  the  case  of  an  individual  who  is  a  child,  by  another  on  the 
individual's  behalf),  under  penalty  of  perjury,  stating  whether  or  not  the  indi- 
vidual is  a  citizen  or  national  of  the  United  States,  and,  if  that  individual  is  not 
a  citizen  or  national  of  the  United  States,  that  the  individual  is  in  a  satisfactory 
immigration  status. 

"(B)  In  this  subsection — 

"(i)  in  the  case  of  the  program  described  in  subsection  (b)(1),  any  refer- 
ence to  an  individual's  eligibility  for  benefits  under  the  program  shall  be 
considered  a  reference  to  the  individual's  being  considered  a  dependent 
child  or  to  the  individual's  being  treated  as  a  caretaker  relative  or  other 
person  whose  needs  are  to  be  taken  into  account  in  making  the  determina- 
tion under  section  402(aX7), 

"(ii)  in  the  case  of  the  program  described  in  subsection  (bX4) — 

"(I)  any  reference  to  the  State  shall  be  considered  a  reference  to  the 
State  agency,  and 

"(II)  any  reference  to  an  individual's  eligibility  for  benefits  under  the 
program  shall  be  considered  a  reference  to  the  individual's  eligibility  to 
participate  in  the  program  as  a  member  of  a  household,  and 

"(III)  the  term  'satisfactory  immigration  status'  means  an  immigra- 
tion status  which  does  not  make  the  individual  ineligible  for  benefits 
under  the  applicable  program. 
"(2)  If  such  an  individual  is  not  a  citizen  or  national  of  the  United  States, 
there  must  be  presented  either — 

"(A)  alien  registration  documentation  or  other  proof  of  immigration  regis- 
tration from  the  Immigration  and  Naturalization  Service  that  contains  the 
individual's  alien  admission  number  or  alien  file  number  (or  numbers  if  the 
individual  has  more  than  one  number),  or 

"(B)  such  other  documents  as  the  State  determines  constitutes  reasonable 
evidence  indicating  a  satisfactory  immigration  status. 
"(3)  If  the  documentation  described  in  paragraph  (2XA)  is  presented,  the  State 
shall  utilize  the  individual's  alien  file  or  alien  admission  number  to  verify  with 
the  Immigration  and  Naturalization  Service  the  individual's  immigration  status 
through  an  automated  or  other  system  (designated  by  the  Service  for  use  with 
States)  that— 

"(A)  utilizes  the  individual's  name,  file  number,  admission  number,  or 
other  means  permitting  efficient  verification,  and 

"(B)  protects  the  individual's  privacy  to  the  maximum  degree  possible. 
"(4)  In  the  case  of  such  an  individual  who  is  not  a  citizen  or  national  of  the 
United  States,  if,  at  the  time  of  application  for  benefits,  the  statement  described 
in  paragraph  (1)  is  submitted  but  the  documentation  required  under  paragraph 
(2)  is  not  presented  or  if  the  documentation  required  under  paragraph  (2XA)  is 
presented  but  such  documentation  is  not  verified  under  paragraph  (3) — 
"(A)  the  State— 

"(i)  shall  provide  a  reasonable  opportunity  to  submit  to  the  State  evi- 
dence indicating  a  satisfactory  immigration  status,  and 

"(ii)  may  not  delay,  deny,  reduce,  or  terminate  the  individual's  eligi- 
bility for  benefits  under  the  program  on  the  basis  of  the  individual's 
immigration  status  until  such  a  reasonable  opportunity  has  been  pro- 
vided; and 

"(B)  if  there  are  submitted  documents  which  the  State  determines  consti- 
tutes reasonable  evidence  indicating  such  status — 

"(i)  the  State  shall  transmit  to  the  Immigration  and  Naturalization 
Service  photostatic  or  other  similar  copies  of  such  documents  for  offi- 
cial verification, 
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"(ii)  pending  such  verification,  the  State  may  not  delay,  deny,  reduce, 
or  terminate  the  individual's  eligibility  for  benefits  under  the  program 
on  the  basis  of  the  individual's  immigration  status,  and 

"(iii)  the  State  shall  not  be  liable  for  the  conse(Juences  of  any  action, 
delay,  or  failure  of  the  Service  to  conduct  such  verification. 
"(5)  If  the  State  determines,  after  complying  with  the  requirements  of  para- 
graph (4),  that  such  an  individual  is  not  in  a  satisfactory  immigration  status 
under  the  applicable  program — 

"(A)  the  State  shall  deny  or  terminate  the  individual's  eligibility  for  bene- 
fits under  the  program,  and 

"(B)  the  applicable  fair  hearing  process  shall  be  made  available  with  re- 
spect to  the  individual. 
"(e)  Each  Federal  agency  responsible  for  administration  of  a  program  described  in 
subsection  (b)  shall  not  take  any  compliance,  disallowance,  penalty,  or  other  regula- 
tory action  against  a  State  with  respect  to  any  error  in  the  State's  determination  to 
make  an  individual  eligible  for  benefits  based  on  citizenship  or  immigration  status — 
"(1)  if  the  State  has  provided  such  eligibility  based  on  a  verification  of  satis- 
factory immigration  status  by  the  Immigration  and  Naturalization  Service, 

"(2)  because  the  State,  under  subsection  (d)(4)(A)(ii),  was  required  to  provide  a 
reasonable  opportunity  to  submit  documentation, 

"(3)  because  the  State,  under  subsection  (d)(4)(B)(ii),  was  required  to  wait  for 
the  response  of  the  Immigration  and  Naturalization  Service  to  the  State's  re- 
quest for  official  verification  of  the  immigration  status  of  the  individual,  or 
"(4)  because  of  a  fair  hearing  process  described  in  subsection  (d)(5)(B).". 

(2)  Under  ssi  program.— Section  1631(e)(1)(B)  of  such  Act  (42  U.S.C. 
1383(e)(1)(B))  is  amended  by  striking  out  "and  (c)  of  such  section  1137"  and  in- 
serting in  lieu  thereof  ",  (c),  and  (d)  of  such  section  1137". 

(3)  Under  housing  assistance  programs— Section  214  of  the  Housing  and 
Community  Development  Act  of  1980  (42  U.S.C.  1436a)  is  amended  by  adding  at 
the  end  the  following  new  subsections: 

"(d)  The  following  conditions  apply  with  respect  to  financial  assistance  being  pro- 
vided for  the  benefit  of  an  individual: 

"(1)(A)  There  must  be  a  declaration  in  writing  by  the  individual  (or,  in  the 
case  of  an  individual  who  is  a  child,  by  another  on  the  individual's  behalf), 
under  penalty  of  perjury,  stating  whether  or  not  the  individual  is  a  citizen  or 
national  of  the  United  States,  and,  if  that  individual  is  not  a  citizen  or  national 
of  the  United  States,  that  the  individual  is  in  a  satisfactory  immigration  status. 

"(B)  In  this  subsection,  the  term  'satisfactory  immigration  status'  means  an 
immigration  status  which  does  not  make  the  individual  ineligible  for  financial 
assistance. 

"(2)  If  such  an  individual  is  not  a  citizen  or  national  of  the  United  States, 
there  must  be  presented  either — 

"(A)  alien  registration  documentation  or  other  proof  of  immigration  regis- 
tration from  the  Immigration  and  Naturalization  Service  that  contains  the 
individual's  alien  admission  number  or  alien  file  number  (or  numbers  if  the 
individual  has  more  than  one  number),  or 

"(B)  such  other  documents  as  the  Secretary  determines  constitutes  rea- 
sonable evidence  indicating  a  satisfactory  immigration  status. 
"(3)  If  the  documentation  described  in  paragraph  (2)(A)  is  presented,  the  Sec- 
retary shall  utilize  the  individual's  alien  file  or  alien  admission  number  to 
verify  with  the  Immigration  and  Naturalization  Service  the  individual's  immi- 
gration status  through  an  automated  or  other  system  (designated  by  the  Service 
for  use  with  States)  that — 

"(A)  utilizes  the  individual's  name,  file  number,  admission  number,  or 
other  means  permitting  efficient  verification,  and 

"(B)  protects  the  individual's  privacy  to  the  maximum  degree  possible. 
"(4)  In  the  case  of  such  an  individual  who  is  not  a  citizen  or  national  of  the 
United  States,  if,  at  the  time  of  application  for  financial  assistance,  the  state- 
ment described  in  paragraph  (1)  is  submitted  but  the  documentation  required 
under  paragraph  (2)  is  not  presented  or  if  the  documentation  required  under 
paragraph  (2)(A)  is  presented  but  such  documentation  is  not  verified  under 
paragraph  (3) — 

"(A)  the  Secretary — 

"(i)  shall  provide  a  reasonable  opportunity  to  submit  to  the  Secretary 
evidence  indicating  a  satisfactory  immigration  status,  and 
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"(ii)  may  not  delay,  deny,  reduce,  or  terminate  the  individual's  eligi- 
bility for  financial  assistance  on  the  basis  of  the  individual's  immigra- 
tion status  until  such  a  reasonable  opportunity  has  been  provided;  and 
"(B)  if  there  are  submitted  documents  which  the  Secretary  determines 
constitutes  reasonable  evidence  indicating  such  status — 

"(i)  the  Secretary  shall  transmit  to  the  Immigration  and  Naturaliza- 
tion Service  photostatic  or  other  similar  copies  of  such  documents  for 
official  verification, 

"(ii)  pending  such  verification,  the  Secretary  may  not  delay,  deny, 
reduce,  or  terminate  the  individual's  eligibility  for  financial  assistance 
on  the  basis  of  the  individual's  immigration  status,  and 

"(iii)  the  Secretary  shall  not  be  liable  for  the  consequences  of  any 
action,  delay,  or  failure  of  the  Service  to  conduct  such  verification. 
"(5)  If  the  Secretary  determines,  after  complying  with  the  requirements  of 
paragraph  (4),  that  such  an  individual  is  not  in  a  satisfactory  immigration 
status — 

"(A)  the  Secretary  shall  deny  or  terminate  the  individual's  eligibility  for 
financial  assistance,  and 

"(B)  the  applicable  fair  hearing  process  shall  be  made  available  with  re- 
spect to  the  individual. 
In  this  subsection  and  subsection  (e),  the  term  'Secretary'  refers  to  the  Secretary 
and  to  a  public  housing  authority  or  other  entity  which  makes  financial  assistance 
available. 

"(e)  The  Secretary  shall  not  take  any  compliance,  disallowance,  penalty,  or  other 
regulatory  action  against  an  entity  with  respect  to  any  error  in  the  entity's  determi- 
nation to  make  an  individual  eligible  for  financial  assistance  based  on  citizenship  or 
immigration  status — 

"(1)  if  the  entity  has  provided  such  eligibility  based  on  a  verification  of  satis- 
factory immigration  status  by  the  Immigration  and  Naturalization  Service, 

"(2)  because  the  entity,  under  subsection  (dX4XAXii),  was  required  to  provide  a 
reasonable  opportunity  to  submit  documentation, 

"(3)  because  the  entity,  under  subsection  (dX4XBXii),  was  required  to  wait  for 
the  response  of  the  Immigration  and  Naturalization  Service  to  the  entity's  re- 
quest for  official  verification  of  the  immigration  status  of  the  individual,  or 
"(4)  because  of  a  fair  hearing  process  described  in  subsection  (dX5XB).". 
(4)  Under  title  iv  educational  assistance. — Section  484  of  the  Higher  Edu- 
cation Act  of  1965  (20  U.S.C.  1091)  is  amended  by  adding  at  the  end  the  follow- 
ing new  subsections: 

"(c)  The  following  conditions  apply  with  respect  to  an  individual's  receipt  of  any' 
grant,  loan,  or  work  assistance  under  this  title  as  a  student  at  an  institution  of 
higher  education: 

"(IXA)  There  must  be  a  declaration  in  writing  to  the  institution  by  the  stu- 
dent, under  penalty  of  perjury,  stating  whether  or  not  the  student  is  a  citizen  or 
national  of  the  United  States,  and,  if  the  student  is  not  a  citizen  or  national  of 
the  United  States,  that  the  individual  is  in  a  satisfactory  immigration  status. 

"(B)  In  this  subsection,  the  term  'satisfactory  immigration  status'  means  an 
immigration  status  which  does  not  make  the  student  ineligible  for  a  grant,  loan, 
or  work  assistance  under  this  title. 

"(2)  If  the  student  is  not  a  citizen  or  national  of  the  United  States,  there  must 
be  presented  to  the  institution  either — 

"(A)  alien  registration  documentation  or  other  proof  of  immigration  regis- 
tration from  the  Immigration  and  Naturalization  Service  that  contains  the 
individual's  alien  admission  number  or  alien  file  number  (or  numbers  if  the 
individual  has  more  than  one  number),  or 

"(B)  such  other  documents  as  the  institution  determines  (in  accordance 
with  guidelines  of  the  Secretary)  constitutes  reasonable  evidence  indicating 
a  satisfactory  immigration  status. 
"(3)  If  the  documentation  described  in  paragraph  (2XA)  is  presented,  the  insti-' 
tution  shall  utilize  the  individual's  alien  fUe  or  alien  admission  number  to 
verify  with  the  Immigration  and  Naturalization  Service  the  individual's  immi- 
gration status  through  an  automated  or  other  system  (designated  by  the  Service 
for  use  with  institutions)  that — 

"(A)  utilizes  the  individual's  name,  file  number,  admission  number,  or 
other  means  permitting  efficient  verification,  and 

"(B)  protects  the  individual's  privacy  to  the  maximum  degree  possible. 
"(4)  In  the  case  of  such  an  individual  who  is  not  a  citizen  or  national  of  the 
United  States,  if  the  statement  described  in  paragraph  (1)  is  submitted  but  the 
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documentation  required  under  paragraph  (2)  is  not  presented  or  if  the  documen- 
tation required  under  paragraph  (2XA)  is  presented  but  such  documentation  is 
not  verified  under  paragraph  (3) — 
"(A)  the  institution — 

"(i)  shall  provide  a  reasonable  opportunity  to  submit  to  the  institu- 
tion evidence  indicating  a  satisfactory  immigration  status,  and 

"(ii)  may  not  delay,  deny,  reduce,  or  terminate  the  individual's  eligi- 
bility for  the  grant,  loan,  or  work  assistance  on  the  basis  of  the  individ- 
ual's immigration  status  until  such  a  reasonable  opportunity  has  been 
provided;  and 

"(B)  if  there  are  submitted  documents  which  the  institution  determines 
constitutes  reasonable  evidence  indicating  such  status — 

"(i)  the  institution  shall  transmit  to  the  Immigration  and  Naturaliza- 
tion Service  photostatic  or  other  similar  copies  of  such  documents  for 
official  verification, 

"(ii)  pending  such  verification,  the  institution  may  not  delay,  deny, 
reduce,  or  terminate  the  individual's  eligibility  for  the  grant,  loan,  or 
work  assistance  on  the  basis  of  the  individual's  immigration  status,  and 
"(iii)  the  institution  shall  not  be  liable  for  the  consequences  of  any 
action,  delay,  or  failure  of  the  Service  to  conduct  such  verification. 
"(5)  If  the  institution  determines,  after  complying  with  the  requirements  of 
paragraph  (4),  that  such  an  individual  is  not  in  a  satisfactory  immigration 
status — 

"(A)  the  institution  shall  deny  or  terminate  the  individual's  eligibility  for 
such  grant,  loan,  or  work  assistance,  and 

"(B)  the  applicable  fair  hearing  process  shall  be  made  available  with  re- 
spect to  the  individual. 
"(d)  The  Secretary  shall  not  take  any  compliance,  disallowance,  penalty,  or  other 
regulatory  action  against  an  institution  of  higher  education  with  respect  to  any 
error  in  the  institution's  determination  to  make  an  student  eligible  for  a  grant, 
loan,  or  work  assistance  based  on  citizenship  or  immigration  status — 

"(1)  if  the  institution  has  provided  such  eligibility  based  on  a  verification  of 
satisfactory  immigration  status  by  the  Immigration  and  Naturalization  Service, 
"(2)  because  the  institution,  under  subsection  (cX4XAXii),  was  required  to  pro- 
vide a  reasonable  opportunity  to  submit  documentation, 

"(3)  because  the  institution,  under  subsection  (cX4XBXii),  was  required  to  wait 
for  the  response  of  the  Immigration  and  Naturalization  Service  to  the  institu- 
tion's request  for  officisd  verification  of  the  immigration  status  of  the  student, 
or 

"(4)  because  of  a  fair  hearing  process  described  in  subsection  (c)(5)(B).". 
(b)  Providing  100  Percent  Reimbursement  for  Costs  of  Implementation  and 
Operation. — 

(1)  Under  afdc  program. — Section  403(aX3)  of  the  Social  Security  Act  is 
amended  by  inserting  before  subparagraph  (B)  the  following  new  subparagraph: 

"(A)  100  percent  of  so  much  of  such  expenditures  as  are  for  the  costs  of 
the  implementation  and  operation  of  the  immigration  status  verification 
system  described  in  section  1137(d),". 

(2)  Under  medicaid  program. — Section  1903(a)  of  such  Act  is  amended  by  in- 
serting after  paragraph  (3)  the  following  new  paragraph: 

"(4)  an  amount  equal  to  100  percent  of  the  sums  expended  during  the  quarter 
which  are  attributable  to  the  costs  of  the  implementation  and  operation  of  the 
immigration  status  verification  system  described  in  section  1137(d);  plus". 

(3)  Under  unemployment  compensation  program. — The  first  sentence  of 
section  302(a)  of  such  Act  is  amended  by  inserting  before  the  period  at  the  end 
the  following:  ",  including  100  percent  of  so  much  of  the  reasonable  expendi- 
tures of  the  State  as  are  attributable  to  the  costs  of  the  implementation  and 
operation  of  the  immigration  status  verification  system  described  in  section 
1137(d)". 

(4)  Under  certain  territorial  assistance  programs. — Sections  3(aX4), 
1003(aX3),  1403(aX3),  and  1603(aX4)  of  the  Social  Security  Act  (as  in  effect  with- 
out regard  to  section  301  of  the  Social  Security  Amendments  of  1972)  are  each 
amended  by  redesignating  subparagraph  (B)  as  subparagraph  (C)  and  inserting 
after  subparagraph  (A)  the  following  new  subparagraph: 

"(B)  100  percent  of  so  much  of  such  expenditures  as  are  for  the  costs  of 
the  implementation  and  operation  of  the  immigration  status  verification 
system  described  in  section  1137(d);  plus". 
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(5)  Under  the  food  stamp  program.— Section  16  of  the  Food  Stamp  Act  of 
1977  (7  U.S.C.  2025)  is  amended  by  adding  at  the  end  the  following  new  subsec- 
tion: 

"(h)  The  Secretary  is  authorized  to  pay  to  each  State  agency  an  amount  equal  to 
100  per  centum  of  the  costs  incurred  by  the  State  agency  in  implementing  and  oper- 
ating the  immigration  status  verification  system  described  in  section  1137(d)  of  the 
Social  Security  Act.". 

(6)  Under  housing  assistance  programs.— The  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437  et  seq.)  is  amended  by  adding  at  the  end  the  following  new 
section: 

"payment  for  implementation  of  immigration  status  verification  system 

"Sec.  20.  The  Secretary  is  authorized  to  pay  to  each  public  housing  authority  an 
amount  equal  to  100  percent  of  the  costs  incurred  by  the  authority  in  implementing 
and  operating  the  immigration  status  verification  system  under  section  214(c)  of  the 
Housing  and  Community  Development  Act  of  1980  with  respect  to  financial  assist- 
ance made  available  pursuant  to  this  Act.". 

(c)  Effective  Dates. — 

(1)  Immigration  and  naturalization  service  estabushing  verification 
SYSTEM  BY  OCTOBER  1,  1987. — The  Commissioner  of  Immigration  and  Naturaliza- 
tion shall  implement  a  system  for  the  verification  of  immigration  status  under 
paragraphs  (3)  and  (4)(B)(i)  of  section  1137(d)  of  the  Social  Security  Act  (as 
amended  by  this  section)  so  that  the  system  is  available  to  all  the  States  by  not 
later  than  October  1,  1987.  Such  system  shall  not  be  used  by  the  Immigration 
and  Naturalization  Service  for  administrative  (non-criminal)  immigration  en- 
forcement purposes  and  shall  be  implemented  in  a  manner  that  provides  for 
verification  of  immigration  status  without  regard  to  the  sex,  color,  race,  reli- 
gion, or  nationality  of  the  individual  involved. 

(2)  Higher  matching  effective  in  fiscal  year  1988. — The  amendments  made 
by  subsection  (b)  take  effect  on  October  1,  1987. 

(3)  Use  of  verification  system  required  in  fiscal  year  1989. — The  amend- 
ments made  by  subsection  (a)  take  effect  on  October  1,  1988.  States  have  until 
that  date  to  begin  complying  with  the  requirements  imposed  by  those  amend- 
ments. 

(4)  Funds  authorized. — Such  sums  as  may  be  necessary  are  authorized  for 
the  Immigration  and  Naturalization  Service  to  carry  out  the  purposes  of  this 
section. 

TITLE  II— LEGALIZATION 

SEC.  20L  LEGALIZATION  OF  STATUS. 

(a)  Providing  for  Legalization  Program. — Chapter  5  of  title  II  is  amended  by 
inserting  after  section  245  (8  U.S.C.  1255)  the  following  new  section: 

"adjustment  of  status  of  certain  entrants  before  JANUARY  1,  1982,  TO  THAT  OF 
PERSON  admitted  FOR  LAWFUL  RESIDENCE 

"Sec.  245A.  (a)  Temporary  Resident  Status. — The  Attorney  General  shall  adjust 
the  status  of  an  alien  to  that  of  an  alien  lawfully  admitted  for  temporary  residence 
if  the  alien  meets  the  following  requirements: 

"(1)  Entry,  physical  presence,  and  timely  appucation. — 

"(A)  During  appucation  period.— Except  as  provided  in  subparagraph 
(B),  the  alien  must  apply  for  such  adjustment  during  the  18-month  period 
beginning  on  a  date  (not  later  than  180  days  after  the  date  of  enactment  of 
this  section)  designated  by  the  Attorney  General. 

"(B)  Application  within  30  days  of  show-cause  order. — An  alien  who, 
at  any  time  during  the  first  17  months  of  the  18-month  period  described  in 
subparagraph  (A),  is  the  subject  of  an  order  to  show  cause  issued  under  sec- 
tion 242,  must  make  application  under  this  section  not  later  than  the  end  of 
the  30-day  period  beginning  either  on  the  first  day  of  such  18-month  period 
or  on  the  date  of  the  issuance  of  such  order,  whichever  day  is  later. 

"(C)  Treatment  of  certain  cuban  and  Haitian  entrants. — For  purposes 
of  this  subsection,  an  alien  in  the  status  of  a  Cuban  and  Haitian  entrant 
described  in  paragraph  (1)  or  (2)(A)  of  section  501(e)  of  Public  Law  96-422 
shall  be  considered  to  have  entered  the  United  States  and  to  be  in  an  un- 
lawful status  in  the  United  States. 
"(2)  Continuous  unlawful  residence  since  1982. — 
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"(B)  shall  be  granted  authorization  to  engage  in  employment  in  the 
United  States  and  be  provided  an  'employment  authorized'  endorsement  or 
other  appropriate  work  permit. 
"(2)  During  appucation  period. — The  Attorney  General  shall  provide  that  in 
the  case  of  an  alien  who  presents  a  nonfrivolous  application  for  adjustment  of 
status  under  subsection  (a)  during  the  application  period,  and  until  a  final  de- 
termination on  the  application  has  been  made  in  accordance  with  this  section, 
the  alien — 

"(A)  may  not  be  deported,  and 

"(B)  shall  be  granted  authorization  to  engage  in  employment  in  the 
United  States  and  be  provided  an  'employment  authorized'  endorsement  or 
other  appropriate  work  permit. 
"(f)  Administrative  and  Judicial  Review. — 

"(1)  Administrative  and  judicial  review. — There  shall  be  no  administrative 
or  judicial  review  of  a  determination  respecting  an  application  for  adjustment 
of  status  under  this  section  except  in  accordance  with  this  subsection. 
"(2)  Administrative  review.— 

"(A)  Single  level  of  administrative  appellate  review. — The  Attorney 
General  shall  establish  an  appellate  authority  to  provide  for  a  single  level 
of  administrative  appellate  review  of  such  a  determination. 

"(B)  Standard  for  review. — Such  administrative  appellate  review  shall 
be  based  solely  upon  the  administrative  record  established  at  the  time  of 
the  determination  on  the  application  and  upon  such  additional  or  newly 
discovered  evidence  as  may  not  have  been  available  at  the  time  of  the  de- 
termination. 
"(3)  Judicial  review. — 

"(A)  Limitation  to  review  of  deportation.— There  shall  be  judicial 
review  of  such  a  denial  only  in  the  judicial  review  of  an  order  of  deporta- 
tion under  section  106. 

"(B)  Standard  for  judicial  review.— Such  judicial  review  shall  be  based 
solely  upon  the  administrative  record  established  at  the  time  of  the  review 
by  the  appellate  authority  and  the  findings  of  fact  and  determinations  con- 
tained in  such  record  shall  be  conclusive  unless  the  applicant  can  establish 
abuse  of  discretion  or  that  the  findings  are  directly  contrary  to  clear  and 
convincing  facts  contained  in  the  record  considered  as  a  whole. 
"(g)  Regulations  Implementing  Section. — The  Attorney  General,  after  consulta- 
tion with  the  Committees  on  the  Judiciary  of  the  House  of  Representatives  and  of 
the  Senate  and  with  qualified  designated  entities,  shall  prescribe — 

"(1)  regulations  establishing  a  definition  of  the  term  'resided  continuously',  as 
used  in  this  section,  and  the  evidence  needed  to  establish  that  an  alien  has  re- 
sided continuously  in  the  United  States  for  purposes  of  this  section,  and 
"(2)  such  other  regulations  as  may  be  necessary  to  carry  out  this  section. 
Such  regulations  may  be  prescribed  to  take  effect  on  an  interim  final  basis  if  the 
Attorney  General  determines  that  this  is  necessary  in  order  to  implement  this  sec- 
tion in  a  timely  manner. 

"(h)  Temporary  Disqualification  of  Newly  Legalized  Aliens  From  Receiving 
Certain  Public  Welfare  Assistance. — 

"(1)  In  general.— During  the  five-year  period  beginning  on  the  date  an  alien 
was  granted  lawful  temporary  resident  status  under  subsection  (a),  and  notwith- 
standing any  other  provision  of  law — 

"(A)  except  as  provided  in  paragraph  (2),  the  alien  is  not  eligible  for — 
"(i)  any  program  of  financial  assistance  furnished  under  Federal  law 
(whether  through  grant,  loan,  guarantee,  or  otherwise)  on  the  basis  of 
financial  need,  as  such  programs  are  identified  by  the  Attorney  Gener- 
al in  consultation  with  other  appropriate  heads  of  the  various  depart- 
ments and  agencies  of  Government, 

"(ii)  medical  assistance  under  a  State  plan  approved  under  title  XIX 
of  the  Social  Security  Act,  and 

"(iii)  assistance  under  the  Food  Stamp  Act  of  1977;  and 
"(B)  a  State  or  political  subdivision  therein  may,  to  the  extent  consistent 
with  subparagraph  (A),  provide  that  the  alien  is  not  eligible  for  the  pro- 
grams of  financial  assistance  or  for  medical  assistance  described  in  subpara- 
graph (AXii)  furnished  under  the  law  of  that  State  or  political  subdivision. 
"(2)  Exceptions. — Paragraph  (1)  shall  not  apply — 

"(A)  to  a  Cuban  and  Haitian  entrant  (as  defined  in  paragraph  (1)  or  (2XA) 
of  section  501(e)  of  PubUc  Law  96-422,  as  in  effect  on  April  1,  1983), 
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"(B)  in  the  case  of  assistance  furnished  to  an  alien  who  is  an  aged,  blind, 
or  disabled  individual  (as  defined  in  section  1614(a)(1)  of  the  Soci^  Security 
Act),  or 

"(C)  in  the  case  of  medical  assistance  (i)  for  care  and  services  provided  to 
an  alien  who  is  under  18  years  of  age,  (ii)  for  emergency  services  (as  defined 
for  purposes  of  section  1916(aX2XD)  of  the  Social  Security  Act)  or  (iii)  for 
services  described  in  section  1916(aX2XB)  of  such  Act  (relating  to  services 
for  pregnant  women). 
"(3)  TREATMENT  OF  CERTAIN  PROGRAMS. — Assistance  furnished  under  any  of 
the  following  provisions  of  law  shall  not  be  construed  to  be  financial  assistance 
described  in  paragraph  (IXAXi): 

"(A)  The  National  School  Lunch  Act. 
"(B)  The  Child  Nutrition  Act  of  1966. 
"(C)  the  Vocational  Education  Act  of  1963. 

"(D)  Chapter  1  of  the  Education  Consolidation  and  Improvement  Act  of 
1981. 

"(E)  The  Headstart-Follow  Through  Act. 
"(F)  The  Job  Training  Partnership  Act. 

"(G)  Subparts  4  and  5  of  part  A  of  title  IV  of  the  Higher  Education  Act  of 
1965. 

"(H)  The  Public  Health  Service  Act. 
"(I)  Title  V  of  the  Social  Security  Act. 
"(4)  Adjustment  not  affecting  fascell-stone  benefits. — For  the  purpose  of 
section  501  of  the  Refugee  Education  Assistance  Act  of  1980  (Public  Law  96- 
122),  assistance  shall  be  continued  under  such  section  with  respect  to  an  alien 
without  regard  to  the  alien's  adjustment  of  status  under  this  section. 

"(5)  Modification  of  medicaid  requirements. — The  eligibility,  comparability, 
and  any  other  State  plan  requirements  of  title  XIX  of  the  Social  Security  Act 
are  superseded  to  the  extent  required  to  restrict  the  medical  assistance  in  the 
manner  described  in  this  subsection.  The  Secretary  of  Health  and  Human  Serv- 
ices, in  coordination  with  the  Attorney  General,  shall  promulgate  regulations  in 
order  to  carry  out  this  subsection, 
"(i)  Dissemination  of  Information  on  Legalization  Program. — Beginning  not 
later  than  the  date  designated  by  the  Attorney  General  under  subsection  (aXlXA), 
the  Attorney  General,  in  cooperation  with  designated  entities,  shall  broadly  dissemi- 
nate in  English  and  other  appropriate  languages  information  respecting  the  benefits 
which  aliens  may  receive  under  this  section  and  the  requirements  to  obtain  such 
benefits.  Such  information  shall  include — 

"(1)  information  respecting  the  requirements  that  aliens  with  lawful  tempo- 
rary resident  status  would  have  to  meet  to  have  their  status  adjusted  to  perma- 
nent resident  status  under  subsection  (bXD  and  the  facilities  available  to  pro- 
vide education  and  employment  training  and  opportunities  in  order  to  meet 
such  requirements; 

"(2)  information  on  the  conditions  under  which  temporary  lawful  resident 
status  can  be  rescinded  under  subsection  (b)(2);  and 

"(3)  information  on  conditions  for  employment  and  foreign  travel  of  aliens 
with  lawful  temporary  resident  status  under  subsection  (bX3).". 
(b)  Table  of  Contents  Amendment. — The  table  of  contents  for  chapter  5  of  title 
II  is  amended  by  inserting  after  the  item  relating  to  section  245  the  following  new 
item: 

"Sec.  245A.  Adjustment  of  status  of  certain  entrants  before  January  1,  1982,  to  that  of  person  admitted  for 
lawful  residence.". 

SEC.  202.  CUBAN-HAITIAN  ADJUSTMENT. 

(a)  Adjustment  of  Status. — The  status  of  any  alien  described  in  subsection  (b) 
may  be  adjusted  by  the  Attorney  General,  in  the  Attorney  General's  discretion  and 
under  such  regulations  as  the  Attorney  General  may  prescribe,  to  that  of  an  alien 
lawfully  admitted  for  permanent  residence  if— 

(1;  the  alien  applies  for  such  adjustment  within  two  years  after  the  date  of 
the  enactment  of  this  Act; 

(2)  the  alien  is  otherwise  eligible  to  receive  an  immigrant  visa  and  is  other- 
wise admissible  to  the  United  States  for  permanent  residence,  except  in  deter- 
mining such  admissibility  the  grounds  for  exclusion  specified  in  paragraphs  (14), 
(15),  (20),  (21),  (25),  and  (32)  of  section  212(a)  of  the  Immigration  and  Nationality 
Act  shall  not  apply; 

(3)  the  alien  is  not  an  alien  described  in  section  243(hX2)  of  such  Act; 
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(4)  the  alien  is  physically  present  in  the  United  States  on  the  date  the  appli- 
cation for  such  adjustment  is  filed;  and 

(5)  the  alien  has  continuously  resided  in  the  United  States  since  January  1, 
1982. 

(b)  Aliens  Eligible  for  Adjustment  of  Status.— The  benefits  provided  by  subsec- 
tion (a)  shall  apply  to  any  alien — 

(1)  who  has  received  an  immigration  designation  as  a  Cuban/Haitian  Entrant 
(Status  Pending)  as  of  the  date  of  the  enactment  of  this  Act,  or 

(2)  who  is  a  national  of  Cuba  or  Haiti,  who  arrived  in  the  United  States  before 
January  1,  1982,  with  respect  to  whom  any  record  was  established  by  the  Immi- 
gration and  Naturalization  Service  before  January  1,  1982,  and  who  (unless  the 
alien  filed  an  application  for  asylum  with  the  Immigration  and  Naturalization 
Service  before  January  1,  1982)  was  not  admitted  to  the  United  States  as  a  non- 
immigrant. 

(c)  No  Effect  on  Fascell-Stone  Benefits.— An  alien  who,  as  of  the  date  of  the 
enactment  of  this  Act,  is  a  Cuban  and  Haitian  entrant  for  the  purpose  of  section  501 
of  Public  Law  96-422  shall  continue  to  be  considered  such  an  entrant  for  such  pur- 
pose without  regard  to  any  adjustment  of  status  effected  under  this  section. 

(d)  Record  of  Permanent  Residence  as  of  January  1,  1982.— Upon  approval  of 
an  alien's  appUcation  for  adjustment  of  status  under  subsection  (a),  the  Attorney 
(Jeneral  shall  establish  a  record  of  the  alien's  admission  for  permanent  residence  as 
of  January  1,  1982. 

(e)  No  Offset  in  Number  of  Visas  Available.— When  an  alien  is  granted  the 
status  of  having  been  lawfully  admitted  for  permanent  residence  pursuant  to  this 
section,  the  Secretary  of  State  shall  not  be  required  to  reduce  the  number  of  immi- 
grant visas  authorized  to  be  issued  under  the  Immigration  and  Nationality  Act  and 
the  Attorney  General  shall  not  be  required  to  charge  the  alien  any  fee. 

(f)  Application  of  Immigration  and  Nationality  Act  Provisions.— Except  as 
otherwise  specifically  provided  in  this  section,  the  definitions  contained  in  the  Immi- 
gration and  Nationality  Act  shall  apply  in  the  administration  of  this  section.  Noth- 
ing contained  in  this  section  shall  be  held  to  repeal,  amend,  alter,  modify,  effect,  or 
restrict  the  powers,  duties,  functions,  or  authority  of  the  Attorney  General  in  the 
administration  and  enforcement  of  such  Act  or  any  other  law  relating  to  immigra- 
tion, nationality,  or  naturalization.  The  fact  that  an  alien  may  be  eligible  to  be 
granted  the  status  of  having  been  lawfully  admitted  for  permanent  residence  under 
this  section  shall  not  preclude  the  alien  from  seeking  such  status  under  any  other 
provision  of  law  for  which  the  alien  may  be  eligible. 

SEC.  203.  updating  REGISTRY  DATE  TO  JANUARY  1, 1976. 

(a)  In  General.— Section  249  (8  U.S.C.  1259)  is  amended— 

(1)  by  striking  out  "june  30,  1948"  in  the  heading  and  inserting  in  Ueu  there- 
of "JANUARY  1,  1976",  and 

(2)  by  striking  out  "June  30,  1948"  in  paragraph  (a)  and  inserting  in  lieu 
thereof  "January  1,  1976". 

(b)  Conforming  Amendment  to  Table  of  Contents. — The  item  in  the  table  of 
contents  relating  to  section  249  is  amended  by  striking  out  "Jime  30,  1948",  and  in- 
serting in  lieu  thereof  "January  1,  1976". 

(c)  Clarification. — The  numerical  limitations  of  sections  201  and  202  of  the  Im- 
migration and  Nationality  Act  shall  not  apply  to  aliens  provided  lawful  permanent 
resident  status  under  section  249  of  that  Act. 

SEC.  204.  state  LEGALIZATION  ASSISTANCE. 

(a)  Authorization  of  Appropriations. — There  are  authorized  to  be  appropriated 
to  carry  out  subsections  (b)  and  (c)  of  this  section  (including  State  and  local  adminis- 
trative costs)  such  sums  as  may  be  necessary  for  fiscal  year  1987  and  for  each  of  the 
four  succeeding  fiscal  years. 

(b)  Reimbursement  to  States  for  Pubuc  .j^sistance  for  Eligible  Legalized 
Aliens. — (1)  Subject  to  the  amounts  provided  m  ac  v,  nee  in  appropriation  Acts,  the 
Secretary  of  Health  and  Human  Services  shall  provide  reimbursement:  to  each  State 
(as  defined  in  paragraph  (2XA))  for  100  percent  of  the  costs  of  programs  of  public 
assistance  (as  defin^  in  paragraph  (2)(B))  provided  to  any  eligible  legalized  alien  (as 
defined  in  paragraph  (2XC)). 

(2)  For  purposes  of  this  subsection: 

(A)  The  term  "State"  has  the  meaning  given  such  term  in  section  101(aX36)  of 
the  Immigration  and  Nationality  Act  (8  U.S.C.  1101(aX36)). 

(B)  The  term  "programs  of  public  assistance"  means  programs  existing  in  a 
State  or  local  jurisdiction  which — 
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(i)  provide  for  cash,  medical,  or  other  assistance  designed  to  meet  the 
basic  subsistence  or  health  needs  of  individuals  or  required  in  the  interest 
of  public  health, 

(ii)  are  generally  available  to  needy  individuals  residing  in  the  State  or 
locality,  and 

(iii)  receive  funding  from  units  of  State  or  local  government. 

(C)  The  term  "eligible  legalized  alien"  means  an  alien  who  was  granted 
lawful  temporary  resident  status  under  section  245A(a)  of  the  Immigration  and 
Nationality  Act,  but  only  until  the  end  of  the  five-year  period  beginning  on  the 
date  the  alien  was  granted  such  status. 

(c)  Educational  Assistance. — Subject  to  the  amounts  provided  in  advance  in  ap- 
propriation Acts  and  in  accordance  with  this  section,  the  Secretary  of  Education 
shall  make  payments  to  State  educational  agencies  for  the  purpose  of  assisting  local 
educational  agencies  of  that  State  in  providing  educational  services  for  eligible  le- 
galized aliens  (as  defined  in  subsection  (bX2XC)),  but  only  to  the  extent  such  services 
are  otherwise  available  to  those  residing  in  the  State. 

(d)  Consultation  in  Implementing  Section.— The  Secretary  of  Health  and 
Human  Services  and  the  Secretary  of  Education  shall  consult  with  representatives 
of  State  and  local  governments  in  establishing  regulations  and  guidelines  to  carry 
out  this  section. 

TITLE  III— REFORM  OF  LEGAL  IMMIGRATION 
Part  A— Temporary  Agricultural  Workers 

SEC.  301.  H-2A  agricultural  WORKERS. 

(a)  Providing  New  "H-2A"  Nonimmigrant  Classification  for  Temporary  Agri- 
cultural Labor.— Paragraph  (15XH)  of  section  101(a)  (8  U.S.C.  1101(a))  is  amended 
by  striking  out  "to  perform  temporary  services  or  labor,"  in  clause  (ii)  and  inserting 
in  lieu  thereof  "(a)  to  perform  agricultural  labor  or  services,  as  defined  by  the  Secre- 
tary of  Labor  in  regulations  and  including  agricultural  labor  defined  in  section 
3121(g)  of  the  Internal  Revenue  Code  of  1954  and  agriculture  as  defined  in  section 
3(f)  of  the  Fair  Labor  Standards  Act  of  1938  (29  U.S.C.  203(f)),  of  a  temporary  or 
seasonal  nature,  or  (b)  to  perform  other  temporary  service  or  labor". 

(b)  Involvement  of  Departments  of  Labor  and  Agriculture  in  H-2A  Pro- 
gram.—Section  214(c)  (8  U.S.C.  1184(c))  is  amended  by  adding  at  the  end  the  follow- 
ing: "For  purposes  of  this  subsection  with  respect  to  nonimmigrants  described  in 
section  101(aX15)(HXiiXa),  the  term  'appropriate  agencies  of  Grovemment'  means  the 
Department  of  Labor  and  includes  the  Department  of  Agriculture.  The  provisions  of 
section  216  shall  apply  to  the  question  of  importing  any  alien  as  a  nonimmigrant 
under  section  101(aX15XHXiiXa).^'. 

(c)  Admission  of  H-2A  Workers.— (1)  Chapter  2  of  title  II  is  amended  by  adding 
after  section  215  the  following  new  section: 

"admission  of  temporary  H-2A  WORKERS 

"Sec.  216.  (a)  Conditions  for  Approval  of  H-2A  Petition. — (1)  A  petition  to 
import  an  alien  as  an  H-2A  worker  (as  defined  in  subsection  (iX2))  may  not  be  ap- 
proved by  the  Attorney  General  unless  the  petitioner  has  applied  to  the  Secretary  of 
Labbr  for  a  certification  that — 

"(A)  there  are  not  sufficient  workers  who  are  able,  willing,  and  qualified,  and 
who  will  be  available  at  the  time  and  place  needed,  to  perform  the  labor  or 
services  involved  in  the  petition,  and 

"(B)  the  employment  of  the  alien  in  such  labor  or  services  will  not  adversely 
affect  the  wages  and  working  conditions  of  workers  in  the  United  States  simi- 
larly employed. 

"(2)  TTie  Secretary  of  Labor  may  require  by  regulation,  as  a  condition  of  issuing 
the  certification,  the  payment  of  a  fee  to  recover  the  reasonable  costs  of  processing 
applications  for  certification. 

(b)  Conditions  for  Denial  of  Labor  Certification.— The  Secretary  of  Labor 
may  not  issue  a  certification  under  subsection  (a)  with  respect  to  an  employer  if  the 
conditions  described  in  that  subsection  are  not  met  or  if  any  of  the  following  condi- 
tions are  met: 

"(1)  There  is  a  strike  or  lockout  in  the  course  of  a  labor  dispute  which,  under 
the  regulations,  precludes  such  certification. 

"(2XA)  The  employer  during  the  previous  two-year  period  employed  H-2A 
workers  and  the  Secretary  of  Labor  has  determined,  after  notice  and  opportuni- 
ty for  a  hearing,  that  the  employer  at  any  time  during  that  period  substantially 
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violated  a  material  term  or  condition  of  the  labor  certification  with  respect  to 
the  emplo3mient  of  domestic  or  nonimmigrant  workers. 

"(B)  No  employer  may  be  denied  certification  under  subparagraph  (A)  for 
more  than  three  years  for  any  violation  described  in  such  subparagraph. 

"(3)  The  employer  has  not  provided  the  Secretary  with  satisfactory  assurances 
that  if  the  employment  for  which  the  certification  is  sought  is  not  covered  by 
State  workers'  compensation  law,  the  employer  will  provide,  at  no  cost  to  the 
worker,  insurance  covering  injup^  and  disease  arising  out  of  and  in  the  course 
of  the  worker's  employment  which  will  provide  benefits  at  least  equal  to  those 
provided  under  the  State  workers'  compensation  law  for  comparable  employ- 
ment. 

"(4)  The  Secretary  determines  that  the  employer  has  not  made  positive  re- 
cruitment efforts  within  a  multi-state  region  of  traditional  or  expected  labor 
supply  where  the  Secretary  finds  that  there  are  a  significant  number  of  quali- 
fied United  States  workers  who,  if  recruited,  would  be  willing  to  make  them- 
selves available  for  work  at  the  time  and  place  needed.  Positive  recruitment 
under  this  paragraph  is  in  addition  to,  and  shall  be  conducted  within  the  same 
time  period  as,  the  circulation  through  the  interstate  employment  service 
system  of  the  employer's  job  offer.  The  obligation  to  engage  in  positive  recruit- 
ment under  this  paragraph  shall  terminate  on  the  date  the  H-2A  workers 
depart  for  the  employer's  place  of  employment. 
"(c)  Special  Rules  for  Consideration  of  Appucations. — The  following  rules 
shall  apply  in  the  case  of  the  filing  and  consideration  of  an  application  for  a  labor 
certification  under  this  section: 

"(1)  Deadune  for  filing  appucations. — The  Secretary  of  Labor  may  not  re- 
quire that  the  application  be  filed  more  than  60  days  before  the  first  date  the 
employer  requires  the  labor  or  services  of  the  H-2A  worker. 

"(2)  Notice  within  seven  days  of  deficiencies. — (A)  The  employer  shall  be 
notified  in  writing  within  seven  days  of  the  date  of  filing  if  the  application  does 
not  meet  the  standards  (other  than  that  described  in  subsection  (aXlXA))  for  ap- 
proval. 

"(B)  If  the  application  does  not  meet  such  standards,  the  notice  shall  include 
the  reasons  therefor  and  the  Secretary  shall  provide  an  opportunity  for  the 
prompt  resubmission  of  a  modified  application. 

"(3)  Issuance  of  certification. — (A)  The  Secretary  of  Labor  shall  make,  not 
later  than  20  days  before  the  date  such  labor  or  services  are  first  required  to  be 
performed,  the  certification  described  in  subsection  (a)(1)  if— 

"(i)  the  employer  has  complied  with  the  criteria  for  certification  (includ- 
ing criteria  for  the  recruitment  of  eligible  individuals  as  prescribed  by  the 
Secretary),  and 

"(ii)  the  employer  does  not  actually  have,  or  has  not  been  provided  with 
referrals  of,  qualified  eligible  individuals  who  have  indicated  their  availabil- 
ity to  perform  such  labor  or  services  on  the  terms  and  conditions  of  a  job 
offer  which  meets  the  requirements  of  the  Secretary. 
In  considering  the  question  of  whether  a  specific  qualification  is  appropriate  in 
a  job  offer,  the  Secretary  shall  apply  the  normal  and  accepted  qualifications  re- 
quired by  non-H-2A-employers  in  the  same  or  comparable  occupations  and 
crops. 

"(BXi)  For  a  period  of  3  years  subsequent  to  the  effective  date  of  this  section, 
labor  certifications  shall  remain  effective  only  if,  from  the  time  the  foreign 
worker  departs  for  the  employer's  place  of  employment,  the  employer  will  pro- 
vide emplo5mient  to  any  qualified  United  States  worker  who  applies  to  the  em- 
ployer until  50  percent  of  the  period  of  the  work  contract,  under  which  the  for- 
eign worker  who  is  in  the  job  was  hired,  has  elapsed.  In  addition,  the  employer 
will  offer  to  provide  benefits,  wages  and  working  conditions  required  pursuant 
to  this  section  and  regulations. 

"(ii)  The  requirement  of  clause  (i)  shall  not  apply  to  any  employer  who — 

"(I)  did  not,  during  any  calendar  quarter  during  the  preceding  calendar 
year,  use  more  than  500  man-days  of  agricultural  labor,  as  defined  in  sec- 
tion 3(u)  of  the  Fair  Labor  Standards  Act  of  1938  (29  U.S.C.  203(u)), 

"(II)  is  not  a  member  of  an  association  which  has  petitioned  for  certifica- 
tion under  this  section  for  its  members,  and 

"(III)  has  not  otherwise  associated  with  other  employers  who  are  petition- 
ing for  temporary  foreign  workers  under  this  section, 
"(iii)  Six  months  before  the  end  of  the  3-year  period  described  in  clause  (i),  the 
Secretary  of  Labor  shall  consider  the  findings  of  the  report  mandated  by  section 
403(aX4)(r))  of  the  Immigration  Control  and  Legalization  Amendments  Act  of 
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1986  as  well  as  other  relevant  materials,  including  evidence  of  benefits  to 
United  States  workers  and  costs  to  employers,  addressing  the  advisability  of 
continuing  a  policy  which  requires  an  employer,  as  a  condition  for  certification 
under  this  section,  to  continue  to  accept  qualified,  eligible  United  States  work- 
ers for  employment  after  the  date  the  H-2A  workers  depart  for  work  with  the 
employer.  The  Secretary's  review  of  such  findings  and  materials  shall  lead  to 
the  issuance  of  findings  in  furtherance  of  the  Congressional  policy  that  aliens 
not  be  admitted  under  this  section  unless  there  are  not  sufficient  workers  in  the 
United  States  who  are  able,  willing,  and  qualified  to  perform  the  labor  or  serv- 
ice needed  and  that  the  employment  of  the  aliens  in  such  labor  or  services  will 
not  adversely  affect  the  wages  and  working  conditions  of  workers  in  the  United 
States  similarly  employed.  In  the  absence  of  the  enactment  of  Federal  legisla- 
tion prior  to  three  months  before  the  end  of  the  3-year  period  described  in 
clause  (i)  which  addresses  the  subject  matter  of  this  subparagraph,  the  Secre- 
tary shall  immediately  publish  the  findings  required  by  this  clause,  and  shall 
promulgate,  on  an  interim  or  final  basis,  regulations  based  on  Ms  findings 
which  shall  be  effective  no  later  than  three  years  from  the  effective  date  of  tins 
section. 

"(iv)  In  complying  with  clause  (i)  of  this  subparagraph,  an  association  shall  be 
allowed  to  refer  or  transfer  workers  among  its  members:  Provided,  That  for  pur- 
poses of  this  section  an  association  acting  as  an  agent  for  its  members  shall  not 
be  considered  a  joint  employer  merely  because  of  such  referral  or  transfer. 

"(v)  United  States  workers  referred  or  transferred  pursuant  to  clause  (iv)  of 
this  subparagraph  shall  not  be  treated  disparately. 

"(vi)  An  employer  shall  not  be  liable  for  payments  under  section  655.202(b)(6) 
of  title  20,  Ccwie  of  Federal  Regulations  (or  any  successor  regulation)  with  re- 
spect to  an  H-2A  worker  who  is  displaced  due  to  compliance  with  the  require- 
ment of  this  subparagraph,  if  the  Secretary  of  Labor  certifies  that  the  H-2A 
worker  was  displaced  because  of  the  employer's  compliance  with  clause  (i)  of 
this  subparagraph. 

"(vii)(I)  No  person  or  entity  shall  willfully  and  knowingly  withhold  domestic 
workers  prior  to  the  arrival  of  H-2A  workers  in  order  to  force  the  hiring  of  do- 
mestic workers  under  clause  (i). 

"(II)  Upon  the  receipt  of  a  complaint  by  an  employer  that  a  violation  of  sub- 
clause (I)  has  occurred  the  Secretary  shall  immediately  investigate.  He  shall 
within  36  hours  of  the  receipt  of  the  complaint  issue  findings  concerning  the 
alleged  violation.  Where  the  Secretary  finds  that  a  violation  has  occurred,  he 
shall  immediately  suspend  the  application  of  clause  (i)  of  this  subparagraph 
with  respect  to  that  certification  for  that  date  of  need. 

"(4)  Housing. — Employers  shall  furnish  housing  in  accordance  with  regula- 
tions. The  employer  shall  be  permitted  at  the  employer's  option  to  provide  hous- 
ing meeting  applicable  Federal  standards  for  temporary  labor  camps  or  to 
secure  housing  which  meets  the  local  standards  for  rental  and/or  public  accom- 
modations or  other  substantially  similar  class  of  habitation:  Provided,  That  in 
the  absence  of  applicable  local  standards,  State  standards  for  rental  and/or 
public  accommodations  or  other  substantially  similar  class  of  habitation  shall 
be  met:  Provided  further.  That  in  the  absence  of  applicable  local  or  State  stand- 
ards. Federal  temporary  labor  camp  standards  shall  apply:  Provided  further. 
That  the  Secretary  of  Labor  shall  issue  regulations  which  address  the  specific 
requirements  of  housing  for  employees  principally  engaged  in  the  range  produc- 
tion of  livestock:  Provided  further.  That  when  it  is  the  prevailing  practice  in  the 
area  and  occupation  of  intended  employment  to  provide  family  housing,  family 
housing  shall  be  provided  to  workers  with  families  who  request  it:  And  provided 
further.  That  nothing  in  this  paragraph  shall  require  an  employer  to  provide  or 
secure  housing  for  workers  who  are  not  entitled  to  it  under  the  temporary  labor 
certification  regulations  in  effect  on  June  1,  1986. 
"(d)  Roles  of  Agricultural  Associations.-— 

"(1)  Permitting  filing  by  agricultural  associations. — A  petition  to  import 
an  alien  as  a  temporary  agricultural  worker,  and  an  application  for  a  labor  cer- 
tification with  respect  to  such  a  worker,  may  be  filed  by  an  association  of  agri- 
cultural producers  which  use  agricultural  services. 

"(2)  Treatment  of  associations  acting  as  employers.— If  an  association  is  a 
joint  or  sole  employer  of  temporary  agricultural  workers,  the  certifications 
granted  under  this  section  to  the  association  may  be  used  for  the  certified  job 
opportunities  of  any  of  its  producer  members  and  such  workers  may  be  trans- 
ferred among  its  producer  members  to  perform  agricultural  services  of  a  tempo- 
rary or  seasonal  nature  for  which  the  certifications  were  granted. 
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"(3)  Treatment  of  violations.— 

"(A)  Member's  violation  does  not  necessarily  disqualify  association 
OR  OTHER  MEMBERS. — If  an  individual  producer  member  of  a  joint  employer 
association  is  determined  to  have  committed  an  act  that  under  subsection 
(bX2)  results  in  the  denial  of  certification  with  respect  to  the  member,  the 
denial  shall  apply  only  to  that  member  of  the  association  unless  the  Secre- 
tary determines  that  the  association  or  other  member  participated  in,  had 
knowledge  of,  or  reason  to  know  of,  the  violation. 

"(B)  Association's  violation  does  not  necessarily  disqualify  mem- 
bers.— (i)  If  an  association  representing  agricultural  producers  as  a  joint 
employer  is  determined  to  have  committed  an  act  that  under  subsection 
(bX2)  results  in  the  denial  of  certification  with  respect  to  the  association, 
the  denial  shall  apply  only  to  the  association  and  does  not  apply  to  any  in- 
dividual producer  member  of  the  association  unless  the  Secretary  deter- 
mines that  the  member  participated  in,  had  knowledge  of,  or  reason  to 
know  of,  the  violation. 

"(ii)  If  an  association  of  agricultural  producers  certified  as  a  sole  employ- 
er is  determined  to  have  committed  an  act  that  under  subsection  (bX2)  re- 
sults in  the  denial  of  certification  with  respect  to  the  association,  no  indi- 
vidual producer  member  of  such  association  may  be  the  beneficiary  of  the 
services  of  temporary  alien  agricultural  workers  admitted  under  this  sec- 
tion in  the  commodity  and  occupation  in  which  such  aliens  were  employed 
by  the  association  which  was  denied  certification  during  the  period  such 
denial  is  in  force,  unless  such  producer  member  employs  such  aliens  in  the 
commodity  and  occupation  in  question  directly  or  through  an  association 
which  is  a  joint  employer  of  such  workers  with  the  producer  member. 
"(e)  Expedited  Administrative  Appeals  of  Certain  Determinations. — (1)  Regu- 
lations shall  provide  for  an  expedited  procedure  for  the  review  of  a  denial  of  certifi- 
cation under  subsection  (aXD  or  a  revocation  of  such  a  certification  or,  at  the  appli- 
cant's request,  for  a  de  novo  administrative  hearing  respecting  the  denial  or  revoca- 
tion. 

"(2)  The  Secretary  of  Labor  shall  expeditiously,  but  in  no  case  later  than  72  hours 
after  the  time  a  new  determination  is  requested,  make  a  new  determination  on  the 
request  for  certification  in  the  case  of  an  H-2A  worker  if  able,  willing,  and  qualified 
eligible  individuals  are  not  actually  available  at  the  time  such  labor  or  services  are 
required  and  a  certification  was  denied  in  whole  or  in  part  because  of  the  availabil- 
ity of  qualified  workers.  If  the  employer  asserts  that  any  eligible  individual  who  has 
been  referred  is  not  able,  willing,  or  qualified,  the  burden  of  proof  is  on  the  employ- 
er to  establish  that  the  individual  referred  is  not  able,  willing,  or  qualified  because 
of  employment-related  reasons. 

"(f)  Violators  Disqualified  for  5  Years.— An  alien  may  not  be  admitted  to  the 
United  States  as  a  temporary  agricultural  worker  if  the  alien  was  admitted  to  the 
United  States  as  such  a  worker  within  the  previous  five-year  period  and  the  alien 
during  that  period  violated  a  term  or  condition  of  such  previous  admission. 

"(g)  Authorizations  of  Appropriations. — (1)  There  are  authorized  to  be  appropri- 
ated for  each  fiscal  year,  beginning  with  fiscal  year  1987,  $10,000,000  for  the  pur- 
poses— 

"(A)  of  recruitii^  domestic  workers  for  temporary  labor  and  services  which 
might  otherwise  be  performed  by  nonimmigrants  described  in  section 
101(aX15XHXiiXa),  and 

"(B)  of  monitoring  terms  and  conditions  under  which  such  nonimmigrants 
(and  domestic  workers  employed  by  the  same  employers)  are  employed  in  the 
United  States. 

"(2)  The  Secretary  of  Labor  is  authorized  to  take  such  actions,  including  imposing 
appropriate  penalties  and  seeking  appropriate  injunctive  relief  and  specific  perform- 
ance of  contractual  obligations,  as  may  be  necessary  to  assure  employer  compliance 
with  terms  and  conditions  of  employment  under  this  section. 

"(3)  There  are  authorized  to  be  appropriated  for  each  fiscal  year,  beginning  with 
fiscal  year  1987,  such  sums  as  may  be  necessary  for  the  purpose  of  enabling  the  Sec- 
retary of  Labor  to  make  determinations  and  certifications  imder  this  section  and 
under  section  212(aX14). 

"(4)  There  are  authorized  to  be  appropriated  for  each  fiscal  year,  b^inning  with 
fiscal  year  1987,  such  sums  as  may  be  necessary  for  the  purposes  of  enabling  the 
Secretary  of  .^riculture  to  carry  out  the  Secretary's  duties  and  responsibilities 
under  this  section. 

"(h)  Miscellaneous  Provisions. — (1)  The  Attorney  General  shall  provide  for  such 
endorsement  of  entry  and  exit  documents  of  nonimmigrants  described  in  section 
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101(aX15XHXii)  as  may  be  necessary  to  carry  out  this  section  and  to  provide  notice 
for  purposes  of  section  274A. 

"(2)  The  provisions  of  subsections  (a)  and  (c)  of  section  214  and  the  provisions  of 
this  section  preempt  any  State  or  local  law  regulating  admissibility  of  noninmii- 
grant  workers. 

"(i)  Definitions. — For  purposes  of  this  section: 

"(1)  The  term  'eligible  individual'  means,  with  respect  to  employment,  an  in- 
dividual who  is  not  an  unauthorized  alien  (as  defined  in  section  274A(g))  with 
respect  to  that  emplojmaent. 

"(2)  The  term  'H-2A  worker'  means  a  nonimmigrant  described  in  section 
lOKaXlSXHXiiXa).". 

(2)  Section  3306(cXlXB)  of  the  Internal  Revenue  Code  of  1954  is  amended  by  strik- 
ing out  "before  January  1,  1988,". 

(d)  Effective  Date. — TTie  amendments  made  by  this  section  apply  to  petitions 
and  applications  filed  under  sections  214(c)  and  216  of  the  Immigration  and  Nation- 
ality Act  on  or  after  the  first  day  of  the  seventh  month  beginning  after  the  date  of 
the  enactment  of  this  Act  (hereinafter  in  this  section  referred  to  as  the  "effective 
date"). 

(e)  Regulations. — The  Attorney  General,  in  consultation  with  the  Secretary  of 
Labor  and  the  Secretary  of  Agriculture,  shall  approve  all  regulations  to  be  issued 
implementing  sections  101(aX15)(HXiiXa)  and  216  of  the  Immigration  and  National- 
ity Act.  Notwithstanding  any  other  provision  of  law,  final  regulations  to  implement 
such  sections  shall  first  be  issued,  on  an  interim  or  other  basis,  not  later  than  the 
effective  date. 

(f)  Sense  of  Congress  Respecting  Consultation  With  Mexico. — It  is  the  sense  of 
Congress  that  the  President  should  establish  an  advisory  commission  which  shall 
consult  with  the  Governments  of  Mexico  and  of  other  appropriate  countries  and 
advise  the  Attorney  General  r^arding  the  operation  of  the  alien  temporary  worker 
program  established  under  section  216  of  the  Immigration  and  Nationality  Act. 

(g)  CONFORMING  Amendment  to  Table  of  Contents.— The  table  of  contents  is 
amended  by  inserting  after  the  item  relating  to  section  215  the  following  new  item: 

"Sec.  216.  Admission  of  temporary  H-2A  workers.". 

SEC.  302.  PERMANENT  RESIDENCE  FOR  CERTAIN  SPECIAL  AGRICULTURAL  WORKERS. 

(a)  In  General. — Chapter  1  of  title  n  is  amended  by  adding  at  the  end  the  follow- 
ing new  section: 

"special  AGRICULTURAL  WORKERS 

"Sec.  210.  (a)  Permanent  Residence. — The  Attorney  General  shall  adjust  the 
status  of  an  alien  to  that  of  an  alien  lawfully  admitted  for  permanent  residence  if 
the  Attorney  General  determines  that  the  alien  meets  the  following  requirements: 
"(1)  Appucation  period.— The  alien  must  apply  for  such  adjustment  during 
the  18-month  period  beginning  on  the  first  day  of  the  seventh  month  that 
begins  after  the  date  of  enactment  of  this  section. 

"(2)  Performance  of  seasonal  agricultural  services.— The  alien  must  es- 
tablish that  he  performed  seasonal  agricultural  services  in  the  United  States  for 
at  least  60  man-days  during  the  12-month  period  ending  on  May  1,  1986.  For 
purposes  of  the  previous  sentence,  performance  of  seasonal  agricultural  services 
in  the  United  States  for  more  than  one  employer  on  any  one  day  shall  be  coimt- 
ed  as  performance  of  services  for  only  1  man-day. 

"(3)  Admissible  as  immigrant, — The  alien  must  establish  that  he  is  admissi- 
ble to  the  United  States  as  an  immigrant,  except  as  otherwise  provided  under 
subsection  (cX2). 
"(b)  Appucations  for  Adjustment  of  Status. — 

"(1)  To  WHOM  MAY  BE  MADE.— 

"(A)  Within  the  united  states. — The  Attorney  General  shall  provide 
that  applications  for  adjustment  of  status  under  subsection  (a)  may  be 
filed— 

"(i)  with  the  Attorney  General,  or 

"(ii)  with  a  designated  entity  (designated  under  paragraph  (2)),  but 
only  if  the  appUcant  consents  to  the  forwarding  of  the  application  to 
the  Attorney  General. 
"(B)  Outside  the  united  states. — The  Attorney  General,  in  cooperation 
with  the  Secretary  of  State,  shall  provide  a  procedure  whereby  an  alien 
may  apply  for  adjustment  of  status  under  suteection  (a)  at  an  appropriate 
consular  office  outside  the  United  States.  If  the  alien  otherwise  qualifies  for 
such  adjustment,  the  Attorney  General  shall  provide  such  docimientation  of 
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authorization  to  enter  the  United  States  and  to  have  the  alien's  status  ad- 
justed upon  entry  as  may  be  necessary  to  carry  out  the  provisions  of  this 
section. 

"(2)  Designation  of  entities  to  receive  appucations.— For  purposes  of  re- 
ceiving apphcations  under  this  section,  the  Attorney  General — 

"(A)  shall  designate  qualified  voluntary  organizations  and  other  qualified 
State,  local,  community,  farm  labor  organizations,  and  associations  of  agri- 
cultural employers,  and 

"(B)  may  designate  such  other  persons  as  the  Attorney  General  deter- 
mines are  qualified  and  have  substantial  experience,  demonstrated  compe- 
tence, and  traditional  long-term  involvement  in  the  preparation  and  sub- 
mittal of  applications  for  adjustment  of  status  under  section  209  or  245, 
Public  Law  89-732,  or  Public  Law  95-145. 
'•(3)  Proof  of  eligibility. — An  alien  may  establish  that  he  meets  the  require- 
ment of  subsection  (aX2)  through  government  emplo3anent  records,  records  sup- 
plied by  employers  or  collective  bargaining  organizations,  and  such  other  reli- 
able documentation  as  the  alien  may  provide.  The  Attorney  General  shall  estab- 
lish special  procedures  to  credit  properly  work  in  cases  in  which  an  alien  was 
employed  under  an  assumed  name. 

"(4)  Treatment  of  appucations  by  designated  entities.— Each  designated 
entity  must  agree  to  forward  to  the  Attorney  General  applications  filed  with  it 
in  accordance  with  paragraph  (IXAXii)  but  not  to  forward  to  the  Attorney  Gen- 
eral applications  filed  with  it  unless  the  applicant  has  consented  to  such  for- 
warding. No  such  entity  may  make  a  determination  required  by  this  section  to 
be  made  by  the  Attorney  General. 

"(5)  Limitation  on  access  to  information.— Files  and  records  prepared  for 
purposes  of  this  section  by  designated  entities  operating  under  this  section  are 
confidential  and  the  Attorney  General  and  the  Service  shall  not  have  access  to 
such  files  or  records  relating  to  an  alien  without  the  consent  of  the  alien. 

"(6)  Confidentiality  of  information. — Neither  the  Attorney  General,  nor 
any  other  official  or  employee  of  the  Department  of  Justice,  or  bureau  or 
agency  thereof,  may — 

"(A)  use  the  information  furnished  pursuant  to  an  application  filed  under 
this  section  for  any  purpose  other  than  to  make  a  determination  on  the  ap- 
plication or  for  enforcement  of  paragraph  (7), 

"(B)  make  any  publication  whereby  the  information  furnished  by  any 
particular  individual  can  be  identified,  or 

"(C)  permit  anyone  other  than  the  sworn  officers  and  employees  of  the 
Department  or  bureau  or  agency  or,  with  respect  to  applications  filed  with 
a  designated  entity,  that  designated  entity,  to  examine  individual  applica- 
tions. 

Anyone  who  uses,  publishes,  or  permits  information  to  be  examined  in  violation 
of  this  paragraph  shall  be  fined  in  accordance  with  title  18,  United  States  Code, 
or  imprisoned  not  more  than  five  years,  or  both. 
"(7)  Penalties  for  false  statements  in  appucations.— 
"(A)  Criminal  penalty.— Whoever— 

"(i)  files  an  application  for  adjustment  of  status  under  this  section 
and  knowingly  and  willfully  falsifies,  conceals,  or  covers  up  a  material 
fact  or  makes  any  false,  fictitious,  or  fraudulent  statements  or  repre- 
sentations, or  makes  or  uses  any  false  writing  or  document  knowing 
the  same  to  contain  any  false,  fictitious,  or  fraudulent  statement  or 
entry,  or 

"(ii)  creates  or  supplies  a  false  writing  or  document  for  use  in  making 
such  an  application, 
shall  be  fined  in  accordance  with  title  18,  United  States  Code,  or  impris- 
oned not  more  than  five  years,  or  both. 

"(B)  Exclusion. — An  alien  who  is  convicted  of  a  crime  under  subpara- 
graph (A)  shall  be  considered  to  be  inadmissible  to  the  United  States  on  the 
ground  described  in  section  212(aX19). 
"(c)  Waiver  of  Numerical  Limitations  and  Certain  Grounds  for  Exclusion.— 
"(1)  Numerical  umitations  do  not  apply.— The  numerical  limitations  of  sec- 
tion 201  and  202  shall  not  apply  to  the  adjustment  of  aliens  to  lawful  perma- 
nent resident  status  under  this  section. 

"(2)  Waiver  of  grounds  for  exclusion. — In  the  determination  of  an  alien's 
admissibility  under  subsection  (aX3) — 

"(A)  Grounds  of  exclusion  not  appucable. — The  provisions  of  para- 
graphs (14),  (20),  (21),  (25),  and  (32)  of  section  212(a)  shall  not  apply. 
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"(B)  Waiver  of  other  grounds  — 

"(i)  In  general. — Except  as  provided  in  clause  (ii),  the  Attorney  Gen- 
eral may  waive  any  other  provision  of  section  212(a)  in  the  case  of  indi- 
vidual aliens  for  humanitarian  purposes,  to  assure  family  unity,  or 
when  it  is  otherwise  in  the  public  interest. 

"(ii)  Grounds  that  may  not  be  waived.— The  following  provisions  of 
section  212(a)  may  not  be  waived  by  the  Attorney  Gener^  under  clause 
(i): 

"(I)  Paragraph  (9)  and  (10)  (relating  to  criminals). 
"(11)  PEiragraph  (15)  (relating  to  aliens  likely  to  become  public 
charges). 

"(HI)  Paragraph  (23)  (relating  to  drug  offenses),  except  for  so 
much  of  such  paragraph  as  relates  to  a  single  offense  of  simple  pos- 
session of  30  grams  or  less  of  marihuana. 

"(IV)  Paragraphs  (27),  (28),  and  (29)  (relating  to  national  security 
and  members  of  certain  organizations). 

"(V)  Paragraph  (33)  (relating  to  those  who  assisted  in  the  Nazi 
persecutions). 

"(C)  Special  rule  for  determination  of  public  charge.— An  alien  is 
not  ineUgible  for  adjustment  of  status  under  this  section  due  to  being  inad- 
missible under  section  212(aX15)  if  the  alien  demonstrates  a  history  of  em- 
ployment in  the  United  States  evidencing  self-support  without  reliance  on 
public  cash  assistance. 
"(d)  Temporary  Stay  of  Exclusion  or  Deportation  and  Work  Authorization 
FOR  Certain  Applicants. — 

"(1)  Before  application  period.— The  Attorney  (Jeneral  shall  provide  that  in 
the  case  of  an  alien  who  is  apprehended  before  the  beginning  of  the  application 
period  described  in  subsection  (aXD  and  who  can  establish  a  nonfrivolous  case  of 
eligibility  to  have  his  status  adjusted  under  subsection  (a)  (but  for  the  fact  that 
he  may  not  apply  for  such  adjustment  until  the  beginning  of  such  period),  until 
the  alien  has  had  the  opportunity  during  the  first  30  days  of  the  application 
period  to  complete  the  filing  of  an  application  for  adjustment,  the  alien — 
"(A)  may  not  be  excluded  or  deported,  and 

"(B)  shall  be  granted       horization  to  engage  in  employment  in  the 
United  States  and  be  pre         an  'employment  authorized'  endorsement  or 
other  appropriate  work  pt  t. 
"(2)  During  appucation  period. — The  Attorney  General  shall  provide  that  in 
the  case  of  an  alien  who  presents  a  nonfrivolous  application  for  adjustment  of 
status  under  subsection  (a)  during  the  application  period,  and  imtil  a  final  de- 
termination on  the  application  has  been  made  in  accordance  with  this  section, 
the  alien — 

"(A)  may  not  be  excluded  or  deported,  and 

"(B)  shall  be  granted  authorization  to  engage  in  employment  in  the 
United  States  and  be  provided  an  'employment  authorized'  endorsement  or 
other  appropriate  work  permit. 
"(e)  Administrative  and  Judicial  Review.— 

"(1)  Administrative  and  judicial  review.— There  shall  be  no  administrative 
or  judicial  review  of  a  determination  respecting  an  application  for  adjustment 
of  status  under  this  section  except  in  accordance  with  this  subsection. 
"(2)  Administrative  review.— 

"(A)  Single  level  of  administrative  appellate  review.— The  Attorney 
(Jeneral  shall  establish  an  appellate  authority  to  provide  for  a  single  level 
of  administrative  appellate  review  of  such  a  determination. 

"(B)  Standard  for  review. — Such  administrative  appellate  review  shall 
be  based  solely  upon  the  administrative  record  established  at  the  time  of 
the  determination  on  the  application  and  upon  such  additional  or  newly 
discovered  evidence  as  may  not  have  been  available  at  the  time  of  the  de- 
termination. 
"(3)  Judicial  review. — 

"(A)  Limitation  to  review  of  exclusion  or  deportation. — There  shall 
be  judicial  review  of  such  a  denial  only  in  the  judicial  review  of  an  order  of 
exclusion  or  deportation  under  section  106. 

"(B)  STAifDARD  for  JUDICIAL  REVIEW.— Such  judicial  review  shall  be  based 
solely  upon  the  administrative  record  established  at  the  time  of  the  review 
by  the  appellate  authority  and  the  findings  of  fact  and  determinations  con- 
tained in  such  record  shall  be  conclusive  unless  the  applicant  can  establish 
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abuse  of  discretion  or  that  the  findings  are  directly  contrary  to  clear  and 
convincing  facts  contained  in  the  record  considered  as  a  whole. 
"(f)  Treatment  of  Special  Agricultural  Workers. — For  all  purposes  an  alien 
whose  status  is  adjusted  under  this  section  to  that  of  an  alien  lawfully  admitted  for 
permanent  residence,  such  status  not  having  changed,  shall  be  considered  to  be  an 
alien  lawfully  admitted  for  permanent  residence  (within  the  meaning  of  section 
101(aX20)). 

"(g)  Seasonal  Agricultural  Services  Defined.— In  this  section,  the  term  'sea- 
sonal agricultural  services'  means  the  performance  of  field  work  related  to  planting, 
cultural  practices,  cultivating,  growing  and  harvesting  of  fruits  and  vegetables  of 
every  kind  and  other  perishable  commodities,  as  defined  in  regulations  by  the  Secre- 
tary of  Agriculture.". 

(b)  Clerical  Amendment. — The  table  of  contents  is  amended  by  inserting  after 
the  item  relating  to  section  209  the  following  new  item: 

"Sec.  210.  Special  agricultural  workers.". 

SEC.  303.  DETERMINATIONS  OF  AGRICULTURAL  LABOR  SHORTAGES  AND  ADMISSION  OF  ADDI- 
TIONAL SPECIAL  agricultural  WORKERS. 

(a)  In  General. — Chapter  1  of  title  II  is  amended  by  adding  after  section  210 
(added  by  section  302  of  this  title)  the  following  new  section: 

"determination  OF  agricultural  labor  shortages  AND  admission  of  ADDITIONAL 
special  AGRICULTURAL  WORKERS 

"Sec.  210A.  (a)  Determination  of  Need  to  Admit  Additional  Special  Agricul- 
tural Workers. — 

"(1)  In  general. — Before  the  beginning  of  each  fiscal  year  (beginning  with 
fiscal  year  1990),  the  Secretaries  of  Labor  and  Agriculture  (in  this  section  re- 
ferred to  as  the  'Secretaries')  shall  jointly  determine  the  number  (if  any)  of  ad- 
ditional aliens  who  should  be  admitted  to  the  United  States  or  who  should  oth- 
erwise acquire  the  status  of  aliens  lawfully  admitted  for  permanent  residence 
under  this  section  during  the  fiscal  year  to  meet  a  shortage  of  workers  to  per- 
form seasonal  agricultural  services  in  the  United  States  during  the  year.  Such 
number  is,  in  this  section,  referred  to  as  the  'shortage  number'. 
"(2)  Overall  determination.— The  shortage  number  is— 

"(A)  the  anticipated  need  for  special  agricultural  workers  (as  determined 
under  paragraph  (3))  for  the  fiscal  year,  minus 

"(B)  the  supply  of  such  workers  (as  determined  under  paragraph  (4))  for 
that  year, 

divided  by  the  factor  (determined  under  paragraph  (5))  for  man-days  per 
worker. 

"(3)  Determination  of  need. — For  purposes  of  paragraph  (2XA),  the  anticipat- 
ed need  for  special  agricultural  workers  for  a  fiscal  year  is  determined  as  fol- 
lows: 

"(A)  Base. — The  Secretaries  shall  jointly  estimate,  using  statistically 
valid  methods,  the  number  of  man-days  of  labor  performed  in  seasonal  agri- 
cultural services  in  the  United  States  in  the  previous  fiscal  year. 

"(B)  Adjustment  for  crop  losses  and  changes  in  industry. — The  Secre- 
taries shall  jointly — 

"(i)  increase  such  number  by  the  number  of  man-days  of  labor  in  sea- 
sonal agricultural  services  in  the  United  States  that  would  have  been 
needed  in  the  previous  fiscal  year  to  avoid  any  crop  damage  or  other 
loss  that  resulted  from  the  unavailability  of  labor,  and 

"(ii)  adjust  such  number  to  take  into  account  the  projected  growth  or 
contraction  in  the  requirements  for  seasonal  agricultural  services  as  a 
result  of— 

"(I)  growth  or  contraction  in  the  seasonal  agriculture  industry, 
and 

"(II)  the  use  of  technologies  and  personnel  practices  that  affect 
the  need  for,  and  retention  of,  workers  to  perform  such  services. 
"(4)  Determination  of  supply.— For  purposes  of  paragraph  (2)(B),  the  antici- 
pated supply  of  special  agricultural  workers  for  a  fiscal  year  is  determined  as 
follows: 

"(A)  Base. — The  Secretaries  shall  use  the  number  estimated  under  para- 
graph (3XA). 

"(B)  Adjustment  for  retirements  and  increased  recruitment.— The 
Secretaries  shall  jointly — 
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"(i)  decrease  such  number  by  the  number  of  man-days  of  labor  in  sea- 
sonal agricultural  services  in  the  United  States  that  will  be  lost  due  to 
retirement  and  movement  of  workers  out  of  performance  of  seasonal 
agricultural  services,  and 

"(ii)  increase  such  number  by  the  number  of  additional  man-days  of 
labor  in  seasonal  agricultural  services  in  the  United  States  that  can 
reasonably  be  expected  to  result  from  the  availability  of  able,  willing, 
qualified,  and  unemployed  special  agricultural  workers,  rural  low  skill, 
or  manual,  laborers,  and  domestic  agricultural  workers. 
"(C)  Bases  for  increased  number— In  making  the  adjustment  under 
subparagraph  (BXii),  the  Secretaries  shall  consider — 

"(i)  the  effect,  if  any,  that  improvements  in  wages  and  working  condi- 
tions offered  by  employers  will  have  on  the  availability  of  workers  to 
perform  seasonal  agricultural  services,  taking  into  account  the  adverse 
effect,  if  any,  of  such  improvements  in  wages  and  working  conditions 
on  the  economic  competitiveness  of  the  perishable  agricultural  indus- 
try, 

"(ii)  the  effect,  if  any,  of  enhanced  recruitment  efforts  by  the  employ- 
ers of  such  workers  and  government  employment  services  in  the  tradi- 
tional and  expected  areas  of  supply  of  such  workers,  and 

"(iii)  the  number  of  able,  willing  and  qualified  individuals  who  apply 
for  employment  opportunities  in  seasonal  agricultural  services  listed 
with  offices  of  government  employment  services. 
"(D)  Construction. — Nothing  in  this  subsection  shall  be  deemed  to  re- 
quire any  individual  employer  to  pay  any  specified  level  of  wages,  to  pro- 
vide any  specified  working  conditions,  or  to  provide  for  any  specified  re- 
cruitment of  workers. 
"(5)  Determination  of  man-day  per  worker  factor. — 
"(A)  Fiscal  year  1990.— For  fiscal  year  1990— 

"(i)  In  general. — Subject  to  clause  (ii),  for  purposes  of  paragraph  (2) 
the  factor  under  this  paragraph  is  the  average  number,  as  determined 
by  the  Director  of  the  Bureau  of  the  Census  under  subsection 
(b)(3XAXii),  of  man-days  of  seasonal  agricultural  services  performed  in 
the  United  States  in  fiscal  year  1989  by  special  agricultural  workers 
whose  status  is  adjusted  under  section  210  and  who  performed  seasonal 
agricultural  services  in  the  United  States  at  any  time  during  the  fiscal 
year. 

"(ii)  Lack  of  adequate  information.— If  the  Director  determines 
that— 

"(I)  the  information  reported  under  subsection  (bX2XA)  is  not 
adequate  to  make  a  reasonable  determination  of  the  average 
number  described  in  clause  (i),  but 

"(II)  the  inadequacy  of  the  information  is  not  due  to  the  refusal 
or  failure  of  employers  to  report  the  information  required  under 
subsection  (bX2XA), 
the  factor  under  this  paragraph  is  80. 
"(B)  Fiscal  year  1991.— For  purposes  of  paragraph  (2)  for  fiscal  year 
1991,  the  factor  under  this  paragraph  is  the  average  number,  as  determined 
by  the  Director  of  the  Bureau  of  the  Census  under  subsection  (bX3XAXii),  of 
man-days  of  seasonal  agricultural  services  performed  in  the  United  States 
in  fiscal  year  1990  by  special  agricultural  workers  who  obtained  lawful  per- 
manent resident  status  under  this  section. 

"(C)  Fiscal  year  1992  and  thereafter. — For  purposes  of  paragraph  (2) 
for  fiscal  year  1992  and  each  fiscal  year  thereafter,  the  factor  under  this 
paragraph  is  the  average  number,  as  determined  by  the  Director  of  the 
Bureau  of  the  Census  under  subsection  (bX3XAXii),  of  man-days  of  seasonal 
agricultural  services  performed  in  the  United  States  in  each  of  the  two  pre- 
vious fiscal  years  by  special  agricultural  workers  who  obtained  lawful  per- 
manent resident  status  under  this  section  during  either  of  such  fiscal  years. 
"(6)  Emergency  procedure  for  increase  in  shortage  number. — 

"(A)  Requests.— After  the  beginning  of  a  fiscal  year,  a  group  or  associa- 
tion representing  employers  (and  potential  employers)  of  individuals  who 
perform  seasonal  agricultural  services  may  request  the  Secretaries  to  in- 
crease the  shortage  number  for  the  fiscal  year  based  upon  a  showing  that 
extraordinary,  unusual,  and  unforeseen  circumstances  have  resulted  in  a 
significant  increase  in  the  shortage  number  due  to  (i)  a  significant  increase 
in  the  need  for  special  agricultural  workers  in  the  year,  (ii)  a  significant 
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decrease  in  the  availability  of  able,  willing,  and  qualified  workers  to  per- 
form seasonal  agricultural  services,  or  (iii)  a  significant  decrease  (below  the 
factor  used  for  purposes  of  paragraph  (5))  in  the  number  of  man-days  of  sea- 
sonal agricultural  services  performed  by  aliens  who  were  recently  admitted 
(or  whose  status  was  recently  adjusted)  under  this  section. 

"(B)  Notice  of  emergency  procedure. — Not  later  than  3  days  after  the 
date  the  Secretaries  receive  a  request  under  subparagraph  (A),  the  Secre- 
taries shall  provide  for  notice  in  the  Federal  Register  of  the  substance  of 
the  request  and  shall  provide  an  opportunity  for  interested  parties  to 
submit  information  to  the  Secretaries  on  a  timely  basis  respecting  the  re- 
quest. 

"(C)  Prompt  determination  on  request.— The  Secretaries,  not  later  than 
21  days  after  the  date  of  the  receipt  of  such  a  request  and  after  consider- 
ation of  any  information  submitted  on  a  timely  basis  with  respect  to  the 
request,  shall  make  and  publish  in  the  Federal  Register  their  determina- 
tion on  the  request.  The  request  shall  be  granted,  and  the  shortage  number 
for  the  fiscal  year  shall  be  increased,  to  the  extent  that  the  Secretaries  de- 
termine that  such  an  increase  is  justified  based  upon  the  showing  and  cir- 
cumstances described  in  subparagraph  (A)  and  that  such  an  increase  takes 
into  account  reasonable  recruitment  efforts  having  been  undertaken. 
"(7)  Procedure  for  decreasing  man-days  of  seasonal  agricultural  serv- 
ices REQUIRED  in  THE  CASE  OF  OVER-SUPPLY  OF  WORKERS. — 

"(A)  Requests. — After  the  beginning  of  a  fiscal  year,  a  group  of  special 
agricultural  workers  may  request  the  Secretaries  to  decrease  the  number  of 
man-days  required  under  subparagraphs  (A)  and  (B)  of  subsection  (d)(2)  with 
respect  to  the  fiscal  year  based  upon  a  showing  that  extraordinary,  unusu- 
al, and  unforeseen  circumstances  have  resulted  in  a  significant  decrease  in 
the  shortage  number  due  to  (i)  a  significant  decrease  in  the  need  for  special 
agricultural  workers  in  the  year,  (ii)  a  significant  increase  in  the  availabil- 
ity of  able,  willing,  and  qualified  workers  to  perform  seasonal  agricultural 
services,  or  (iii)  a  significant  increase  (above  the  factor  used  for  purposes  of 
paragraph  (5))  in  the  number  of  man-days  of  seasonal  agricultural  services 
performed  by  aliens  who  were  recently  admitted  (or  whose  status  was  re- 
cently adjusted)  under  this  section. 

"(B)  Notice  of  request. — Not  later  than  3  days  after  the  date  the  Secre- 
taries receive  a  request  under  subparagraph  (A),  the  Secretaries  shall  pro- 
vide for  notice  in  the  Federal  Register  of  the  substance  of  the  request  and 
shall  provide  an  opportunity  for  interested  parties  to  submit  information  to 
the  Secretaries  on  a  timely  basis  respecting  the  request. 

"(C)  Determination  on  request. — The  Secretaries,  before  the  end  of  the 
fiscal  year  involved  and  after  consideration  of  any  information  submitted 
on  a  timely  basis  with  respect  to  the  request,  shall  make  and  publish  in  the 
Federal  Register  their  determination  on  the  request.  The  request  shall  be 
granted,  and  the  number  of  man-days  specified  in  subparagraphs  (A)  and 
(B)  of  subsection  (d)(2)  for  the  fiscal  year  shall  be  reduced  by  the  same  pro- 
portion as  the  Secretaries  determine  that  a  decrease  in  the  shortage 
number  is  justified  based  upon  the  showing  and  circumstances  described  in 
subparagraph  (A). 

"(b)  Numerical  Limitation  on  Admission  of  Additional  Special  Agricultural 
Workers.— 

"(1)  Numerical  limitation.— 

"(A)  Fiscal  year  1990. — The  numerical  limitation  on  the  number  of 
aliens  who  may  be  admitted  under  subsection  (c)(1)  or  who  otherwise  may 
acquire  lawful  permanent  residence  under  such  subsection  for  fiscal  year 
1990  is— 

"(i)  95  percent  of  the  number  of  individuals  whose  status  was  adjust- 
ed under  section  210(a),  minus 

"(ii)  the  number  determined  under  paragraph  (3)(A)  for  fiscal  year 
1989  (as  adjusted  in  accordance  with  subparagraph  (D)). 
"(B)  Fiscal  years  i99i,1992,  i993,and  1994.— The  numerical  limitation  on 
the  number  of  aliens  who  may  be  admitted  under  subsection  (c)(1)  or  who 
otherwise  may  acquire  lawful  permanent  residence  under  such  subsection 
for  fiscal  year  1991,  1992,  1993,  or  1994,  is— 

"(i)  90  percent  of  the  number  described  in  this  clause  for  the  previous 
fiscal  year  (or,  for  fiscal  year  1991,  the  number  described  in  subpara- 
graph (A)(i)),  minus 
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"(ii)  the  number  determined  under  paragraph  (3XA)  for  the  previous 
fisc£d  year  (as  adjusted  in  accordance  with  subparagraph  (D)). 
"(C)  Fiscal  years  after  1994.— The  numerical  limitation  on  the  number 
of  aliens  who  may  be  admitted  under  subsection  (cXD  or  who  otherwise 
may  acquire  lawful  permanent  residence  under  such  subsection  for  a  fiscal 
year  after  fiscal  year  1994  is — 

"(i)  95  percent  of  the  number  described  in  this  clause  for  the  previous 
fiscal  year  (or,  for  fiscal  year  1995,  the  number  described  in  subpara- 
graph (BXi)),  minus 

"(ii)  the  number  determined  under  paragraph  (3XAXi)  for  the  previ- 
ous fiscal  year  (as  adjusted  in  accordance  with  subparagraph  (D)). 
"(D)  Adjustment  to  take  into  account  change  in  number  of  h-2  agri- 
cultural WORKERS. — The  number  used  under  subparagraph  (AXii),  (BXii), 
or  (CXii)  (as  the  case  may  be)  shall  be  increased  or  decreased  to  reflect  any 
numerical  increase  or  decrease,  respectively,  in  the  number  of  aliens  admit- 
ted to  perform  temporary  seasonal  agricultural  services  (as  defined  in  sub- 
section (f)(2))  under  section  101(aX15XHXiiXa)  in  the  fiscal  year  compared  to 
such  number  in  the  previous  fiscal  year. 
"(2)  Reporting  of  information  on  employment.— In  the  case  of  a  person  or 
entity  who  employs,  during  a  fiscal  year  in  seasonal  agricultural  services,  a  spe- 
cial agricultural  worker — 

"(A)  whose  status  was  adjusted  under  section  210,  the  person  or  entity 
shall  furnish  the  Director  of  the  Bureau  of  the  Census  with  a  certificate  (at 
a  time  and  in  a  form  approved  by  the  Attorney  General)  of  the  number  of 
man-days  of  employment  performed  by  the  alien  in  seasonal  agricultural 
services  during  the  fiscal  year,  or 

"(B)  who  was  admitted  or  whose  status  was  adjusted  under  this  section, 
the  person  or  entity  shall  furnish  the  alien  and  the  Director  with  a  certifi- 
cate (at  a  time  and  in  a  form  approved  by  the  Attorney  General)  of  the 
number  of  man-days  of  emplo5mient  performed  by  the  alien  in  seasonal  ag- 
ricultural services  durine  the  fiscal  vear. 
"(3)  Annual  determination  of  employment  of  special  agricultural 

WORKERS.— 

"(A)  In  general. — The  Director  of  the  Bureau  of  the  Census  shall,  before 
the  end  of  each  fiscal  year  (beginning  with  fiscal  year  1989),  determine — 
"(i)  the  number  of  speciad  agricultural  workers  who  have  performed 
seasonal  agricultural  services  in  the  United  States  at  any  time  during 
the  fiscal  year,  and 

"(ii)  for  purposes  of  subsection  (aX5),  the  average  number  of  man-days 
of  such  services  certain  of  such  workers  have  performed  in  the  United 
States  during  the  fiscal  year. 
"(B)  Basis  for  determinations. — Subject  to  subparagraph  (C),  such  deter- 
minations shall  be  based  on  the  certifications  furnished  to  the  Director 
under  paragraph  (2). 

"(C)  Adjustment  for  underreporting  and  duplicate  reporting. — The 
Director  shall  adjust  the  number  otherwise  determined  so  as  to  take  into 
account  the  underreporting  or  duplicate  reporting  of  special  agricultural 
workers  who  have  performed  seasonal  agricultural  services  at  any  time 
during  the  fiscal  year.  The  Director  shall  periodically  conduct  appropriate 
surveys,  of  agricultural  employers  and  others,  to  ascertain  the  extent  of 
such  underreporting  or  duplicate  reporting. 
"(c)  Admission  of  Axjditional  Special  Agricultural  Workers. — 

"(1)  In  general. — Notwithstanding  the  numerical  limitations  under  section 
201  or  the  provisions  of  sections  202,  203,  or  204,  the  number  of  aliens  who  may 
be  issued  visas  or  who  otherwise  may  acquire  the  status  of  an  alien  lawfully 
admitted  for  permanent  residence  under  this  section  in  a  fiscal  year  is  equal  to 
the  shortage  number  (determined  under  subsection  (a))  for  the  fiscal  year,  or,  if 
less,  the  numerical  limitation  established  under  subsection  (bXD  for  the  fiscal 
year. 

"(2)  Allocation  of  visas.— The  Attorney  General  shall,  in  consultation  with 
the  Secretary  of  State,  provide  such  process  as  may  be  appropriate  for  aliens  to 
petition  for  immigrant  visas  or  to  adjust  status  to  become  aliens  lawfully  admit- 
ted for  permanent  residence  under  this  subsection.  Such  process  shall  provide 
special  consideration  for  aliens  who  have  been  continuously  residing  in  the 
United  States  since  May  1,  1986.  No  alien  may  be  issued  a  visa  as  an  alien  to  be 
admitted  under  this  subsection  or  may  have  the  alien's  status  adjusted  under 
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this  subsection  unless  the  alien  has  had  a  petition  approved  under  this  para- 
graph. 

"(d)  Rights  of  Aliens  Admitted  Or  Adjusted  Under  This  Section.— 

"(1)  In  gejjeral. — Except  as  otherwise  provided  in  this  subsection,  an  alien 
who  acquires  the  status  of  an  alien  lawfully  admitted  for  permanent  residence 
under  subsection  (c),  such  status  not  having  changed,  is  considered  to  be  an 
alien  lawfully  admitted  for  permanent  residence  (as  described  in  section 
101(aX20)). 

'%2)  Employment  in  seasonal  agricultural  services  required. — 

"(A)  For  2  years  to  avoid  deportation. — In  order  to  meet  the  require- 
ment of  this  paragraph  (for  purposes  of  section  241(aX20)),  an  alien,  who  has 
obtained  the  status  of  an  alien  lawfully  admitted  for  permanent  residence 
under  this  section,  must  establish  to  the  Attorney  General  that  the  alien 
has  performed  60  man-days  of  seasonal  agricultural  services — 

"(i)  during  the  one-year  period  beginning  on  the  date  the  alien  ob- 
tained such  status,  and 

"(ii)  during  the  one-year  period  beginning  one  year  after  the  date  the 
alien  obtained  such  status. 
"(B)  For  5  years  for  naturalization.— Notwithstanding  any  provision 
in  title  HI,  an  alien  admitted  under  this  section  may  not  be  naturalized  as  a 
citizen  of  the  United  States  under  that  title  unless  the  alien  has  performed 
60  man-days  of  seasonal  agricultural  services  in  each  of  5  fiscal  years  (not 
including  any  fiscal  year  before  the  fiscal  year  in  which  the  alien  was  ad- 
mitted xmder  this  section). 

"(O  Proof. — In  meeting  the  requirements  of  subparagraphs  (A)  and  (B), 
an  alien  may  submit  such  documentation  as  may  be  submitted  under  sec- 
tion 210(bX3). 

"(D)  Adjustment  of  number  of  man-days  required.— The  nimaber  of 
man-days  specified  in  subparagraphs  (A)  and  (B)  are  subject  to  adjustment 
under  subsection  (aX^). 
"(e)  Terms  of  Employment  Respecting  Aliens  Admitted  Under  Tms  Section. — 
"(1)  Equal  transportation  for  domestic  workers.— it  a  person  emplo}^  an 
alien,  who  was  admitted  or  whose  status  is  adjusted  under  subsection  (c),  in  the 
performance  of  seasonal  agricultural  services  and  provides  transportation  ar- 
rangements or  assistance  for  such  workers,  the  employer  must  provide  the  same 
transportation  arrangements  or  assistance  (generally  comparable  in  expense 
and  scope)  for  other  individuals  employed  in  the  performance  of  seasonal  agri- 
cultural services. 

"(2)  PROHIBmON  OF  FALSE  INFORMATION  BY  CERTAIN  EMPLOYERS.— A  farm  labor 

contractor,  agricultural  employer,  or  agricultural  association  who  is  an  exempt 
person  (as  defined  in  paragraph  (5))  shall  not  knowingly  provide  false  or  mis- 
leading information  to  an  alien  who  was  admitted  or  whose  status  was  adjusted 
under  subsection  (c)  concerning  the  terms,  conditions,  or  existence  of  agricultur- 
al employment  (described  in  subsection  (a),  (b),  or  (c)  of  section  301  of 
MASAWPA). 

"(3)  PROHiBmoN  OF  DISCRIMINATION  BY  CERTAIN  EMPLOYERS. — In  the  case  of  an 
exempt  person  and  with  respect  to  aliens  who  liave  been  admitted  or  whose 
status  has  been  adjusted  under  subsection  (c),  the  provisions  of  section  505  of 
MASAWPA  shall  apply  to  any  proceeding  under  or  related  to  (and  rights  and 
protections  afforded  by)  this  section  in  the  same  manner  as  they  apply  to  pro- 
ceedings imder  or  related  to  (and  rights  and  protections  afforded  by) 
MASAWPA. 
"(4)  Enforcement.— If  a  person  or  entity— 

"(A)  fails  to  furnish  a  certificate  required  under  subsection  (bX2)  or  fur- 
nishes false  statement  of  a  material  fact  in  such  a  certificate, 
"(B)  violates  paragraph  (1)  or  (2),  or 

"(C)  violates  the  provisions  of  section  505(a)  of  MASAWPA  (as  they  apply 
under  paragraph  (3)), 
the  person  or  entity  is  subject  to  a  civil  money  penalty  under  section  503  of  MA- 
SAWPA in  the  same  manner  as  if  the  person  or  entity  had  committed  a  viola- 
tion of  MASAWPA. 
"(5)  Special  definitions. — In  this  subsection: 

"(A)  MASAWPA.— The  term  'MASAWPA'  means  the  Migrant  and  Sea- 
sonal Agricultural  Worker  Protection  Act  (Public  Law  97-470). 

"(B)  The  term  'exempt  person'  means  a  person  or  entity  who  would  be 
subject  to  the  provisions  of  MASAWPA  but  for  paragraph  (1)  or  (2),  or  both, 
of  section  4(a)  of  MASAWPA. 
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"(f)  General  Definitions. — In  this  section: 

"(1)  The  term  'special  agricultural  worker'  means  an  individual,  regardless  of 
present  status,  whose  status  was  at  any  time  adjusted  under  section  210  or  who 
at  any  time  was  admitted  or  had  the  individual's  status,  adjusted  under  subsec- 
tion (c). 

"(2)  The  term  'seasonal  agricultural  services'  has  the  meaning  given  such 
term  in  section  210(g). 

"(3)  The  term  'Director'  refers  to  the  Director  of  the  Bureau  of  the  Census.". 

(b)  Deportation  of  Certain  Workers  Who  Fail  to  Perform  Seasonal  Agricul- 
tural Services.— Section  241(a)  (8  U.S.C.  1251(a))  is  amended— 

(1)  by  striking  out  "or"  at  the  end  of  paragraph  (18), 

(2)  by  striking  out  the  period  at  the  end  of  paragraph  (19)  and  inserting  in 
lieu  thereof  ";  or",  and 

(3)  by  adding  at  the  end  the  following  new  paragraph: 

"(20)  obtains  the  status  of  an  alien  who  becomes  lawfully  admitted  for  perma- 
nent residence  under  section  210A  and  fails  to  meet  the  requirement  of  section 
210A(d)(3XA)  by  the  end  of  the  applicable  period.". 

(c)  Appucation  of  Certain  State  Assistance  Provisions.— For  purposes  of  sec- 
tion 204  of  this  Act  (relating  to  State  legalization  assistance),  the  term  "eligible  le- 
galized alien"  includes  an  alien  who  becomes  an  alien  lawfully  admitted  for  perma- 
nent residence  under  section  210  or  210A  of  the  Immigration  and  Nationality  Act, 
but  only  until  the  end  of  the  5-year  period  beginning  on  the  date  the  alien  was  first 
granted  permanent  resident  status. 

(d)  Clerical  Amendment. — The  table  of  contents  is  amended  by  inserting  after 
the  item  relating  to  section  210  (as  inserted  by  section  302)  the  following  new  item: 

"Sec.  210A.  Determination  of  agricultural  labor  shortages  and  admission  of  additional  special  agricultural  work- 
ers.". 

SEC.  304.  COMMISSION  ON  AGRICULTURAL  WORKERS. 

(a)  EsTABUSHMENT  AND  COMPOSITION  OF  COMMISSION. — (1)  There  is  established  a 
Commission  on  Agricultural  Workers  (hereinafter  in  this  section  referred  to  as  the 
"Commission"),  to  be  composed  of  12  members — 

(A)  six  to  be  appointed  by  the  President, 

(B)  three  to  be  appointed  by  the  Speaker  of  the  House  of  Representatives,  and 

(C)  three  to  be  appointed  by  the  President  pro  tempore  of  the  Senate. 

(2)  In  making  appointments  under  paragraph  (1)(A),  the  President  shall  consult — 

(A)  with  the  Attorney  General  in  appointing  two  members, 

(B)  with  the  Secretary  of  Labor  in  appointing  two  members,  and 

(C)  with  the  Secretary  of  Agriculture  in  appointing  two  members. 

(3)  A  vacancy  in  the  Commission  shall  be  filled  in  the  same  manner  in  which  the 
original  appointment  was  made. 

(4)  Members  shall  be  appointed  to  serve  for  the  life  of  the  Commission. 

(b)  Functions  of  Commission. — (1)  The  Commission  shall  review  the  following: 

(A)  The  impact  of  the  special  agricultural  worker  provisions  on  the  wages  and 
working  conditions  of  domestic  farmworkers,  on  the  adequacy  of  the  supply  of 
agricultural  labor,  and  on  the  ability  of  agricultural  workers  to  organize. 

(B)  The  extent  to  which  aliens  who  have  obtained  lawful  permanent  resident 
status  under  the  special  agricultural  worker  provisions  continue  to  perform  sea- 
sonal agricultural  services  and  the  requirement  that  aliens  who  become  special 
agricultural  workers  under  section  21  OA  of  the  Immigration  and  Nationality 
Act  perform  60  man-days  of  seasonal  agricultural  services  for  certain  periods  in 
order  to  avoid  deportation  or  to  become  naturalized. 

(C)  The  impact  of  the  legalization  program  and  the  employers'  sanctions  on 
the  supply  of  agricultural  labor. 

(D)  The  extent  to  which  the  agricultural  industry  relies  on  the  employment  of 
a  temporary  workforce. 

(E)  The  adequacy  of  the  supply  of  agricultural  labor  in  the  United  States  and 
whether  this  supply  needs  to  be  further  supplemented  with  foreign  labor  and 
the  appropriateness  of  the  numerical  limitation  on  additional  special  agricultur- 
al workers  imposed  under  section  210A(b)  of  the  Immigration  and  Nationality 
Act. 

(F)  The  extent  of  unemployment  and  underemployment  of  farmworkers  who 
are  United  States  citizens  or  aliens  lawfully  admitted  for  permanent  residence. 

(G)  The  extent  to  which  the  problems  of  agricultural  employers  in  securing 
labor  are  related  to  the  lack  of  modern  labor-management  techniques  in  agri- 
culture. 
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The  bill  also  includes  language  to  protect  both  employers  and 
prospective  employees  in  the  event  cautious  employers  are  unduly 
concerned  by  documentation  presented  to  them.  Specifically,  the 
bill  states  that  an  employer  will  be  deemed  to  have  complied  with 
the  document  examination  requirement  "if  the  document  reason- 
ably appears  on  its  face  to  be  genuine."  In  this  event,  the  bill  fur- 
ther provides  that  nothing  in  the  legislation  shall  be  construed  as 
requiring  the  employer  "to  solicit  the  production  of  any  other  docu- 
ment or  as  requiring  the  individual  (prospective  employee)  to 
produce  such  a  document/'  In  other  words,  if  the  verification  proce- 
dure is  followed,  the  language  is  intended  to  make  clear  that  there 
is  no  requirement  that  an  employer  request  additional  documenta- 
tion or  that  an  employee  produce  additional  documentation.  The 
"reasonable  man"  standard  is  to  be  used  in  implementing  this  pro- 
vision and  the  Committee  wishes  to  emphasize  that  documents  that 
reasonably  appear  to  be  geiiuine  should  be  accepted  by  employers 
without  requiring  further  investigation  of  those  documents.  In  the 
event  fraudulent  documents  are  utiiiEed,  the  bill  does  provide  seri- 
ous criminal  penalties  for  such  activities. 

7.  Subcontractor  provision.— Some  sanctions  laws  of  foreign  coun- 
tries have  proved  to  be  ineffective  because  of  loopholes  which 
enable  the  use  of  subcontractors  to  avoid  liability.  The  Committee 
intends  to  prevent  any  such  loophole  in  the  infrtant  legislation.  To 
accomplish  this  objective,  the  bill  specifically  provides  that  an  em- 
ployer "who  uses  a  contract,  subcontract,  or  exchange,  entered 
into,  renegotiated,  or  extended  after  the  date  of  enactment  ...  to 
obtain  the  labor  of  an  alien  in  the  United  States  knowing  that  the 
alien  is  an  unauthorized  (undocumented)  alien"  shall  be  considered 
to  have  hired  the  alien  for  employment. 

8.  Social  security  validation  system.— While  the  bill  allows  for  the 
use  of  existing  identifiers  as  described  under  the  "paperwork  re- 
quirement" section  above,  it  also  requires  the  Attorney  General  to 
establish  a  "method  to  validate  the  social  security  account  num- 
bers" of  persons  applying  for  employment. 

Specifically,  the  Attorney  General  is  required  to  publish  regula- 
tions on  the  establishment  of  such  a  system  not  later  than  18 
months  after  the  enactment  of  this  legislation.  Further,  not  later 
than  6  months  after  final  regulations  are  published,  the  Attorney 
General  is  required  to  implement  this  system. 

Because  of  privacy  concerns  expressed  by  many  Committee  Mem- 
bers and  many  witnesses  before  the  Committee,  the  bill  specifically 
provides  that  nothing  in  the  legislation  "shall  be  construed  to  au- 
thorize, directly  or  indirectly,  the  issuance  or  use  of  national  identi- 
fier cards  or  the  establishment  of  a  national  identification  card." 
This  is  intended  to  clearly  express  the  Committee  view  that  the 
verification  procedures  and  the  social  security  validation  system 
are  not  intended  to  lead  to  the  establishment  or  use  of  a  national 
identification  card. 

Compliance  with  the  social  security  validation  system  provides 
an  employer  with  the  same  affirmative  defense  that  is  established 
with  respect  to  compliance  with  the  paperwork/verification  re- 
quirements. 
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issue  in  Anaya  was  whether  current  law  (U.S.C.  1324(a)(1))  would 
subject  to  criminal  prosecution  certain  boat  owners  and  crew  mem- 
bers who  willingly  and  knowingly  transported  undocumented 
Cuban  nationals  to  the  United  States  during  the  Mariel  boatlift  of 
1980.  Of  crucial  significance  was  the  fact  that  the  defendants  in  the 
case  made  no  effort  to  land  any  undocumented  Cubans  surrepti- 
tiously or  evasively,  but  instead  brought  them  directly  to  immigra- 
tion officers  in  Key  West.  Because  existing  law  makes  it  a  felony 
for  anyone  to  "bring  into"  the  United  States  an  undocumented 
alien,  the  issue  became  the  meaning  of  the  term  "bring  into."  The 
district  court,  sitting  en  banc,  resolved  this  issue  by  holding  that 
"bring  into"  is  synonymous  with  "entering",  and  that  since  none  of 
the  undocumented  Cubans  ever  "entered"  the  United  States  the  in- 
dictments had  to  be  dismissed. 

On  Appeal,  the  district  court  decision  was  affirmed,  but  for  dif- 
ferent reasons.  United  States  v.  Zayas-Morales,  supra.  The  Court  of 
Appeals  focused  on  the  defendants'  state  of  mind  and  held  that  be- 
cause the  defendants  lacked  general  criminal  intent,  (i.e,  the 
intent  to  commit  an  illegal  act),  they  could  not  be  prosecuted  under 
section  1324(a)(1). 

The  Committee  is  convinced  that  this  gap  in  current  law  must  be 
closed.  Without  the  threat  of  criminal  prosecution,  there  is  no  ef- 
fective way  to  deter  potential  transporters  from  inundating  U.S. 
ports  of  entry  with  undocumented  aliens.  As  happened  during  the 
Mariel  episode,  the  United  States  would  be  forced  to  expend  ex- 
traordinary amounts  of  money  and  human  resources  in  processing, 
monitoring,  caring  for  and  giving  hearings  to  exorbitant  numbers 
of  people.  Accordingly,  the  bill  clarifies  that  a  person  who  knowl- 
ingly  transports  an  undocumented  alien  to  any  place  in  the  United 
States  will  be  subject  to  criminal  prosecution  if  that  person  knew 
the  alien  was  undocumented  or  acted  with  wilful  blindness  con- 
cerning the  alien's  immigration  status.  Absent  aggravating  circum- 
stances, the  maximum  penalty  would  be  a  fine  of  $5,000  and  up  to 
1  year  in  jail  for  each  transaction.  With  aggravating  circumstances 
(e.g.,  if  the  offense  was  committed  for  gain)  the  maximum  penalty 
would  be  $10,000  and  5  years  imprisonment  for  each  transaction. 

Additionally,  the  bill  increases  the  penalties  for  (1)  knowingly 
bringing  aliens,  whether  documented  or  not  and  whether  an  entry 
occurs  or  not,  to  any  place  in  the  United  States  other  than  desig- 
nated ports  of  entry;  (2)  knowingly  transporting  within  the  United 
States  undocumented  aliens  known  to  be  such  (or  with  wilful  blind- 
ness to  immigration  status),  and  (3)  knowingly  harboring  or  con- 
cealing undocumented  aliens  anywhere  in  the  United  States.  In 
each  case,  the  maximum  penalty  would  be  a  fine  of  $10,000  and 
five  years  imprisonment  for  each  alien  involved. 

Verification  of  alien  status  under  certain  progams 

Section  121  of  the  bill  requires  States,  beginning  on  October  1, 
1988,  to  verify  whether  alien  applicants  for  certain  public  assist- 
ance programs  are  in  a  lawful  immigration  status  and  thus  eligible 
for  participation  in  the  programs.  The  programs  covered  are 
AFDC,  Medicaid,  Unemployment  Compensation,  Food  Stamp  pro- 
gram, Supplemental  Security  Income,  Housing  Assistance  and 
Higher  Education  Assistance. 


67 


Congress,  by  law,  has  specifically  disqualified  undocumented  and 
nonimmigrant  aliens  fi"om  certain  of  these  progams.  Regrettably, 
Federal,  state  and  local  agencies  have  not  taken  adequate  steps  to 
enforce  these  prohibitions.  The  INS  believes  that  significant  num- 
bers of  ineligible  aliens  are  receiving  assistance  and  that  a  verifica- 
tion procedure  for  alien  applicants  will  result  in  a  considerable  cost 
saving  for  the  Federal  Government. 

In  order  to  comply  with  the  requirements  of  this  bill,  a  State 
must  require  all  applicants  to  declare  in  writing  under  penalty  of 
perjury  whether  they  are  citizens  or  nationals  of  the  United  States 
or  aliens  in  a  satisfactory  immigration  status.  "Satisfactory  immi- 
gration status"  is  defined  as  any  immigration  status  which  does 
not  render  an  individual  ineligible  for  benefits  under  the  applicable 
program.  A  non-citizen  or  national  of  the  United  States  must 
present  to  the  State  agency  an  alien  registration  document,  other 
proof  of  immigration  registration  from  the  Immigration  Service 
containing  the  file  number  of  the  alien,  or  other  documents  that 
constitute  reasonable  evidence  indicating  a  satisfactory  immigra- 
tion status. 

The  bill  further  requires  the  State  to  then  verify  the  declared  im- 
migration status  of  the  non-citizen  or  national  through  an  automat- 
ed or  other  designated  system,  utilizing  the  applicants  alien  file  or 
alien  admission  number  given  on  the  documentation.  It  also  re- 
quires that  any  verification  system  designated  by  the  INS  shall 
protect  the  individuals  privacy  to  the  maximum  degree  possible. 
The  designated  system  must  be  operative  by  October  1,  1987. 

The  verification  provision  in  the  bill  had  its  genesis  in  the  Sys- 
tematic Alien  Verification  for  Entitlements  project,  know  as  SAVE, 
implemented  over  the  last  two  years  by  the  INS  in  voluntary  coop- 
eration with  the  States.  Three  States  were  participating  fully  in 
the  program  and  several  other  States  had  established  pilot  projects 
in  certain  cities.  The  Committee  reviewed  the  implementation  of 
this  voluntary  program  and,  while  agreeing  with  the  intent  of  the 
progam,  had  several  concerns.  These  concerns  related  to  perceived 
inadequacies  of  the  INS'  data  base  and  the  potential  misuse  of  the 
information  available  through  the  verification  procedure. 

For  this  reason,  the  bill  contains  crucial  protections  for  both  the 
individual's  undergoing  verification  and  the  States  implementing 
the  procedure.  The  bill  provides  each  individual  undergoing  verifi- 
cation a  reasonable  opportunity  to  submit  evidence  to  the  State 
showing  a  satisfactory  immigration  status.  In  addition,  the  State  is 
prohibited  from  delaying,  denying,  reducing,  reducing,  or  terminat- 
ing the  individual's  benefits  pending  the  submission  of  evidence 
showing  satisfactory  immigration  status  or  pending  the  verification 
of  that  evidence  by  the  INS.  Upon  denial  of  benefits  the  individual 
must  be  afforded  the  applicable  fair  hearing  process.  Finally,  the 
Committee  protects  the  States  implementing  the  verification  proce- 
dure from  any  liability  for  error  in  determining  eligibility  due  to 
compliance  with  the  requirements  of  this  provision  or  the  delay  of 
the  INS. 

The  bill  prohibit  the  INS  from  using  the  verification  procedure 
or  the  information  obtained  from  it  for  administrative  (non-crimi- 
nal) immigration  enforcement  purposes.  The  Service  has  declared 
this  to  be  the  policy  of  the  program  from  the  beginning  of  the  pro- 
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gram  and  the  bill  specifically  reaffirms  that  policy.  Most  impor- 
tant, the  Committee  states  unequivocally  that  the  program  shall  be 
implemented  in  a  non-discriminatory  manner  without  regard  to  an 
individual's  nationality,  race,  color,  sex,  or  religion.  The  Committee 
intends  to  closely  monitor  the  implementation  of  this  provision. 

Because  the  cost  and  relative  impact  of  this  program  are  uncer- 
tain, the  Committee  provides  100  percent  reimbursement  to  the 
State  to  cover  the  costs  of  implementing  the  verification  proce- 
dures. 

ANTI-DISCRIMINATION 

Numerous  witnesses  over  the  past  three  Congresses  have  ex- 
pressed their  deep  concern  that  the  imposition  of  employer  sanc- 
tions will  cause  extensive  emplo3niient  discrimination  against  His- 
panic-Americans and  other  minority  group  members.  These  wit- 
nesses are  genuinely  concerned  that  employers,  faced  with  the  pos- 
sibility of  civil  and  criminal  penalties,  will  be  extremely  reluctant 
to  hire  persons  because  of  their  linguistic  or  physical  characteris- 
tics. 

Representative  Robert  Garcia  testified  that  "as  a  shorthand  for  a 
fair  identification  process,  employers  would  turn  away  those  who 
appear  'foreign',  whether  by  name,  race  or  accent"  (Joint  Hearing 
Before  the  House  Subcommittee  on  Immigration,  Refugees,  and 
International  Law  and  the  Senate  Subcommittee  on  Immigration 
and  Refugee  Policy,  Anti-Discrimination  Provision  of  H.R.  3080, 
Serial  No.  35,  p.  Ill;  hereinafter  cited  as  1985  Joint  Hearings). 

The  Committee  does  not  share  the  view  that  wholesale  employ- 
ment discrimination  will  necessarily  result  from  the  enactment  of 
sanctions  and  notes  that  GAO's  recent  study  of  sanctions  laws  of 
other  countries  did  not  document  such  discriminatory  impacts. 
Nevertheless,  the  Committee  does  believe  that  every  effort  must  be 
taken  to  minimize  the  potentiality  of  discrimination  and  that  a 
mechanism  to  remedy  any  discrimination  that  does  occur  must  be 
a  part  of  this  legislation. 

In  this  regard,  the  bill  does  provide  substantial  protections 
against  discrimination  in  the  form  of  a  uniform  verification  process 
for  all  new  hires  and  extensive  monitoring  and  reporting  require- 
ments on  the  discrimination  issue.  It  also  established  a  Special 
Counsel  in  the  Department  of  Justice,  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  investigate 
charges  of  employment  discrimination  based  on  national  origin  (in 
certain  cases)  or  citizenship  status. 

Regarding  the  need  for  an  anti-discrimination  provision,  Richard 
Keatings,  Chairman  of  the  ABA's  Coordinating  Committee  on  Im- 
migration Law  testified  as  follows: 

Any  perceived  or  likely  ill-effects,  especially  where  they 
concern  discrimination  ...  in  the  workplace  must  be  pro- 
tected against  even  if  such  feared  results  never  occur  .  .  . 
So  anti-discrimination  protections  are  essential  to  this  bill 
if  only  to  protect  against  a  result  we  all  hope  will  never 
occur  .  .  .  There  is  no  reason  to  avoid  instituting  anti-dis- 
crimination machinery  if  one  is  convinced  it  will  never  be 
needed.  There  is  every  reason  to  insist  on  the  inclusion  of 
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bility  for  legalization  shall  not  be  deported  until  they  have  had  a 
chance  to  file  for  legalization,  but  in  no  case  later  than  30  days  after 
the  start  of  the  period  for  accepting  applications.  Aliens  who  are 
given  an  order  to  show  cause  why  they  should  not  be  deported  and 
who  wish  to  be  legalized  must  also  apply  within  30  days  of  the  be- 
ginning of  the  legalization  application  period  if  the  order  is  issued 
prior  to  that  date,  and  within  30  days  of  the  issuance  of  the  show 
cause  order  if  it  falls  within  the  one  year  period. 

The  bill  provides  for  limited  administrative  and  judicial  review  of 
denials  of  applications  for  legalization.  The  Attorney  General  is  to 
establish  a  single  level  of  administrative  appellate  review  for  re- 
consideration of  denied  cases.  When  the  administrative  review  is 
exhausted  and  also  jdelds  a  negative  decision,  and  when  the  appli- 
cant is  in  a  deportation  proceeding  (but  not  an  exclusion  proceed- 
ing), the  applicant  can  appeal  a  negative  decision  within  the  con- 
text of  judicial  review  of  a  deportation  order. 

Prohibition  on  receipt  of  public  assistance 

A  person  who  is  legalized  under  the  progam,  or  under  the  change 
in  the  registry  date,  discussed  below,  is  not  eligible  for  Federal  fi- 
nancial assistance.  Medicaid  or  food  stamps  for  a  five-year  period 
beginning  after  he  or  she  becomes  a  temporary  resident  alien,  with 
limited  exceptions. 

The  exceptions  are  that  the  Attorney  General  may,  through  reg- 
ulations developed  in  consultation  with  the  Secretary  of  Health 
and  Himian  Services,  allow  federal  assistance  to  recently  legalized 
aliens  because  of  age,  blindness,  disability,  or  medical  conditions 
that  require  treatment  in  the  interest  of  public  health  or  because 
of  serious  illness  or  injury.  This  is  an  exception,  not  an  entitle- 
ment. The  Committee  intends  that  the  relevant  eligibility  and 
needs  requirements  under  the  applicable  programs  shall  apply  to 
the  newly  legalized  aliens.  The  Committee  emphasizes  that  these 
limited  exceptions  are  not  intended  to  be  an  indirect  method  of  af- 
fording newly  legalized  aliens  automatic  access  to  Supplemental 
Security  Income,  Medicaid,  or  Medicare.  The  bill  permits  State  and 
local  governments  also  to  limit  benefits  to  newly  legalized  aliens. 

The  Committee  believes  that  limited  Federal  medical  benefits 
can  be  provided  to  newly  legalized  aliens  without  such  benefits 
leading  indirectly  to  complete  access  of  Medicaid  programs. 

The  Committee  takes  exception  to  the  position  of  the  Depart- 
ment of  Health  and  Human  Services  (HHS)  that  a  limited  emer- 
gency medical  program  cannot  be  developed  because  it  would  be,  in 
HHS'  view,  "disruptive,  expensive,  and  difficult  to  target."  The 
Committee  expects  HHS  to  develop  and  implement  a  limited  medi- 
cal benefits  program  in  accordance  with  the  statutory  mandate  set 
forth  in  this  legislation. 

The  limitations  on  benefits  do  not  apply  to  newly  legalized  aliens 
who  prior  to  legalization,  were  Cuban/Haitian  entrants  or  to  cer- 
tain educational  and  health  programs. 

The  Committee  is  convinced  that  the  public  benefit  restrictions 
imposed  upon  newly  legalized  aliens  are  constitutionally  permissi- 
ble. The  Committee  has  reviewed  the  Supreme  Court  decision  in 
Mathews  v.  Diaz,  426  U.S.  67  (1976)  and  is  convinced  that  the  re- 
strictions contained  in  the  Committee  Amendment  are  authorized 
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by  that  decision.  In  that  case  a  permanent  resident  alien  chal- 
lenged that  portion  of  the  Medicare  law  which  denies  eligibility  to 
permanent  resident  aliens  imless  they  have  resided  in  the  United 
States  for  five  years.  In  upholding  the  statute  agednst  the  plain- 
tiffs due  process  challenge,  the  Court  stated: 

In  particular,  the  fact  that  Congress  has  provided  some 
welfare  benefits  for  citizens  does  not  require  it  to  provide 
like  benefits  for  a// aZie/is.  *  *  *  The  decision  to  share  that 
bounty  with  our  guests  may  take  into  account  the  charac- 
ter of  the  relationship  between  the  alien  and  his  country: 
Congress  may  decide  that  as  the  alien's  tie  grows  stronger, 
so  does  the  strength  of  his  claim  to  an  equal  share  of  that 
munificence.  Id.  at  80  (emphasis  in  original). 

Likewise,  the  Committee  believes  that  the  provision  of  the  bill 
that  authorizes  the  states  to  deny  state  welfare  benefits  to  newly 
legalized  aliens  is  constitutionally  sound.  In  this  regard,  the  Com- 
mittee notes  that  such  restrictions  would  be  wholly  consistent  with 
Federal  policy.  CF.  Plyler  v.  Doe,  102  S.  Ct.  2382  (1982)  (state  stat- 
ute denying  free  public  education  to  undocumented  alien  children 
held  unconstitutional  for  failure  to  comport  with  Federal  policy). 
The  Committee  further  notes  that  this  provision,  and  the  provision 
restricting  access  to  Federal  benefits  have  been  reviewed  by  the 
Office  of  Legal  Counsel  in  the  Department  of  Justice  and  found  to 
be  * 'constitutionally  sound."  (See  testimony  of  Attorney  General 
Smith,  1983  Immigration  Subcommittee  Hearings,  p.  1459.) 

CUBAN-HAITIAN  ADJUSTMENT 

During  the  late  1970's  and  early  1980's,  a  number  of  Cubans  and 
Haitians  fled  the  oppressive  conditions  in  their  home  countries  and 
arrived  in  the  United  States  without  entrance  documents.  This  sit- 
uation reached  its  peak  in  1980  when  over  100,000  Cubans  and  ap- 
proximately 25,000  Haitians  arrived.  Recognizing  the  extreme 
hardship  that  would  be  involved  if  these  individuals  were  deported, 
the  Carter  Administration  paroled  these  individuals  into  the 
United  States,  giving  them  the  designation  '^Cuban-Haitian  En- 
trants." Since  that  time,  the  Reagan  Administration  has  continued 
the  parole  policy.  The  result  is  that  these  individuals  remain  in  the 
United  States. 

During  the  98th  Congress,  both  the  House  and  the  Senate,  recog- 
nizing the  inappropriateness  of  continuing  parole  for  a  group  of 
people  who  are  permanently  residing  in  the  United  States  under 
color  of  law  and  realizing  that  the  interests  of  the  United  States 
would  best  be  served  if  Cuban-Haitian  Entrants  were  allowed  to 
apply  for  lawful  permanent  residency  in  the  United  States,  consid- 
ered remedial  legislation.  Though  immigration  reform  legislation 
granting  that  relief  (H.R.  1510  and  S.  529)  was  approved  by  both 
the  House  and  Senate,  the  98th  Congress  ended  before  the  legisla- 
tion could  be  enacted  into  law.  In  addition,  a  second  House  bill, 
H.R.  4853,  introduced  by  Chairman  Rodino  and  containing  a 
Cuban-Haitian  provision  identical  to  the  one  approved  by  the 
House  in  the  context  of  H.R.  1510,  was  unanimously  passed  by  the 
House  of  Representatives  on  October  4,  1984.  No  separate  compan- 
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the  President  to  submit  a  comprehensive  report  on  general  legal 
admissions  three  years  after  enactment  of  this  bill  and  every  three 
years  after. 

The  report,  among  other  matters,  will  include  the  number  and 
classifications  of  aliens  admitted;  an  estimate  of  the  number  who 
entered  without  visas  and  became  deportable  during  the  period  and 
a  description  of  the  impact  of  admissions  on  all  facets  of  American 
life,  i.e.  economic,  social,  educational,  environmental,  etc. 

The  report  is  to  conclude  with  recommendations  on  changes  in 
numerical  limitations  on  immigration  or  on  other  policies  bearing 
on  the  admission  and  entry  of  aliens. 

Congress  has  plenary  jurisdiction  over  immigration  matters.  The 
policies  on  immigration  are  carried  out  by  four  separate  U.S.  agen- 
cies: refugees  are  the  responsibility  of  the  Departments  of  State, 
Justice  and  Health  and  Human  Services;  immigrants  are  the  re- 
sponsibility at  various  times  and  in  various  stages  of  the  Immigra- 
tion and  Naturalization  Service  in  the  Department  of  Justice,  the 
Department  of  State  for  visa  issuance  and  allocation  and  the  De- 
partment of  Labor  for  certification  of  employment  conditions  for 
immigration  purposes. 

Because  of  this  diversification  and  the  importance  attached  by 
each  to  its  responsibilities,  any  attempt  to  establish  meaningful 
flexibility  in  this  country's  immigration  program  is  difficult. 

At  various  times  proposals  have  been  forthcoming  on  the  estab- 
lishment of  a  permanent  governmental  body  to  institute  a  flexible 
immigration  law.  In  1953,  the  Truman  Commission  Report  pro- 
posed an  immigration  board  as  an  independent  agency  separate 
from  the  Department  of  Justice  and  State  to  advise  on  immigration 
ceilings  and  quotas  consistent  with  conditions  in  the  United  States. 

In  1963,  under  President  Kennedy,  both  the  House  and  Senate 
introduced  legislation  to  establish  a  permanent  immigration  board 
for  the  same  purpose  but  again  with  no  results. 

As  late  as  1980,  the  Select  Commission  on  Immigration  and  Refu- 
gee Policy  framed  a  proposal  for  an  independent  regulatory  immi- 
gration and  refugee  council.  The  council  was  to  recommend  3  to  5 
year  targets  on  annual  immigration  ceilings  after  having  made  in- 
depth  studies.  These  recommendations  were  never  translated  in 
law. 

H.R.  3810  is  legislation  designed  to  present  solutions  to  the  ille- 
gal immigration  problem  presently  facing  the  nation.  Its  enactment 
may  produce  unforeseeable  impacts  on  legal  immigration. 

The  Presidential  reports  cited  in  this  section  will  enable  the  ex- 
ecutive agencies  and  the  Congress  to  review  and  study  our  immi- 
gration and  refugee  programs  and  to  consider  possible  changes  to 
them  with  the  benefit  of  reliable  and  detailed  data. 

Reports  on  unauthorized  alien  employment  and  discrimination  iri 
employment 

H.R.  3810  makes  it  unlawful  for  a  person  or  other  entity  after 
enactment  to  hire,  recruit  or  refer  for  a  fee  for  employment  any 
alien  who  is  not  legally  in  the  United  States.  In  conjunction  with 
this  prohibition,  it  is  provided  that  an  employment  verification 
system  be  established  to  enable  enforcement  of  the  emplojanent 
sanctions.  Specifically,  the  legislation  provides  for  the  establish- 
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ment  of  a  Social  Security  Account  Number  Validation  Systerm 
which  is  to  be  established  by  the  Attorney  General,  in  cooperation 
with  the  Secretaries  of  Labor  and  Health  and  Human  Services. 
This  validation  system  is  required  to  be  operational  within  eight- 
een months  after  enactment. 

Sec.  402  of  the  bill  requires  the  President  to  provide  the  Commit- 
tees of  the  Judiciary  of  the  House  and  Senate  every  six  months 
with  an  analysis  of  the  adequacy  of  the  employment  verification 
system.  In  addition,  he  is  to  report  on  the  impact  sanctions  are 
having  on  the  employment,  wages  and  working  conditions  of  U.S. 
workers.  He  is  also  to  report  on  the  number  of  aliens  entering  the 
United  States  illegally,  as  well  as  the  number  of  overstays  who 
have  violated  the  terms  and  conditions  of  their  visas. 

In  processing  this  legislation,  a  number  of  concerns  were  raised 
that  employer's  sanctions  would  result  in  employment  discrimina- 
tion against  both  citizens  and  permanent  resident  aliens. 

H.R.  3810  has  extensive  protection  against  unfair  immigration- 
related  emplo3nnent  practices.  The  President  is  required  under  this 
legislation  to  report  on  the  impact  of  the  employer  sanctions  provi- 
sions on  discrimination  against  minority  groups. 

Considerable  discussion  was  generated  during  the  processing  of 
H.R.  3810  to  the  effect  the  employer  sanctions  provisions  were  plac- 
ing an  undue  burden  on  employers  in  requiring  them  to  do  the  pa- 
perwork and  keep  records  on  employees  in  order  to  comply  with 
the  pertinent  sections  of  this  bill. 

The  President  is  requested  to  submit  the  last  reports  on  the 
eighteenth,  thirty-sixth  and  fifty-fourth  months  after  the  date  of 
enactment. 

These  reports  will  provide  the  Congress  with  significant,  empiri- 
cal data  in  reviewing  the  impact  of  sanctions  and  to  determine 
whether  any  future  legislation  on  this  subject  is  necessary. 

Section  402  also  requires  the  Civil  Rights  Commission  to  monitor 
and  report  to  the  Committees  on  the  Judiciary  of  the  House  and 
Senate  on  the  implementation  and  enforcement  of  the  provisions  of 
employers  sanction  and  whether  there  has  been  any  unlawful  dis- 
crimination by  race  or  nationality  in  the  implementation  of  these 
provisions. 

The  U.S.  Commission  on  Civil  Rights,  an  agency  established  by 
Congress  in  1957,  is  generally  charged  with  investigating  com- 
plaints of  discrimination  by  reason  of  race,  color,  religion,  sex,  age, 
handicap  or  national  origain  in  federal  laws  and  policies.  The  Com- 
mission also  serves  as  a  clearing-house  for  information  in  respect  to 
all  types  of  discrimination. 

Reports  from  the  Commission  are  required  to  be  submitted  on 
the  eighteenth  month  after  enactment,  as  well  as  the  thirty-sixth 
and  fifty-fourth  months. 

Reports  on  H-2A  Program 

Section  403  of  the  bill  requires  the  President  to  furnish  a  report 
not  later  than  two  years  after  the  date  of  enactment  and  every  two 
years  thereafter  on  the  implementation  of  the  temporary  agricul- 
tural worker  (H-2A)  program. 

The  report  is  to  include  (1)  the  number  of  workers  employed  in 
the  program  each  year;  (2)  the  compliance  with  the  terms  and  con- 
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thorizes  an  appropriation  of  $35  million  to  be  used  in  accordance 
with  the  contingency  plan. 

VERIFICATION  OF  ALIEN  STATUS  UNDER  CERTAIN  PROGRAMS 

Sec.  121. — Requires  the  States  to  verify  the  immigration  status  of 
aliens  applying  under  certain  public  assistance  programs.  Provides 
an  opportunity  for  the  alien  applicant  to  submit  evidence  as  to  im- 
migration status  without  denial  or  termination  of  benefits  until  the 
evidence  has  been  verified.  Provides  that  the  States  shall  not  be 
liable  for  the  consequences  of  such  verification.  Provides  100%  re- 
imbursement to  the  States  for  implementing  the  verification 
system.  Prohibits  use  of  the  verification  system  for  certain  enforce- 
ment purposes  and  prohibits  discriminatory  implementation  of  the 
verification  system. 

LEGALIZATION 

Sec.  201. — Creates  a  new  Section  245A. 

New  Sec.  245A(a).— Requires  the  Attorney  General  to  grant  tem- 
porary resident  status  to  aliens  who  apply  within  the  18-month  ap- 
plication period  or  within  30  days  of  the  issuance  of  an  order  to 
show  cause  and  who  meet  the  eligibility  requirements  of  this  sec- 
tion. Requires  that  the  alien  show  continuous  residence  in  the 
United  States  in  an  unlawful  status  (including  Cuban/Haitian  en- 
trant status)  since  before  January  1,  1982  and  general  admissibility 
as  an  immigrant.  In  addition,  the  alien  must  establish  that  he  or 
she  has  not  been  convicted  of  a  felony  or  of  three  or  more  misde- 
meanors committed  in  the  United  States,  has  not  assisted  in  the 
persecution  of  any  person  and  has  registered  under  the  Military  Se- 
lected Service  Act  if  so  required. 

New  Sec.  2^5 A(b). — Requires  the  Attorney  General  to  grant  per- 
manent resident  status  to  temporary  resident  aliens  who  apply  for 
adjustment  during  the  12-month  application  period  beginning  one 
year  after  the  grant  of  temporary  residence  and  who  meet  the  eli- 
gibility requirements  of  this  section.  Requires  that  the  temporary 
resident  demonstrate  minimal  understanding  of  English  and 
knowledge  of  U.S.  history  and  government  (or  pursuit  of  such  un- 
derstanding and  knowledge  through  a  course  of  study)  and  general 
admissibility  as  an  immigrant.  Provides  that  the  temporary  resi- 
dent status  of  aliens  who  do  not  apply  for  permanent  residence 
shall  be  revoked.  Authorizes  brief  and  casual  trips  abroad  and  em- 
ployment during  temporary  resident  status. 

New  Sec.  2i5A(cX — Authorizes  the  filing  of  applications  for  ad- 
justment to  lawful  status  with  the  Attorney  General  or  designated 
voluntary,  state,  local,  community  organizations  and  individuals. 
Provides  for  the  confidential  treatment  of  records  and  files  relating 
to  such  application  and  establishes  a  penalty  for  permitting  unlaw- 
ful access  to  such  information.  Establishes  a  criminal  penalty  for 
i  fraudlent  application. 

New  Sec.  245 A(d). — Specifies  that  the  numerical  limitations  on 
i  immigration  shall  not  apply  to  this  section  and  waives  certain  doc- 
'  umentary  grounds  of  exclusion.  Permits  the  Attorney  General  to 
I  waive  additional  grounds  of  exclusion  (except  criminal,  national  se- 
curity,  and  certain  drug  grounds)  for  humanitarian  purposes,  to 
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ensure  family  unity,  or  when  it  is  otherwise  in  the  national  inter- 
est. 

New  Sec.  245 A(e). — Authorizes  a  temporary  stay  of  deportation 
and  work  authorization  for  aliens  apprehended  prior  to  the  applica- 
tion period  who  can  establish  a  non-frivolous  case  of  eligiblity  for 
adjustment  under  this  section. 

New  Sec.  245 A(fJ. —Provides  for  a  single  level  of  administrative 
appellate  review  of  a  denial  of  an  application  for  adjustment  of 
status.  Permits  judicial  review  of  such  denial  only  within  the  con- 
text of  the  review  of  an  order  of  deportation. 

New  Sec.  245 A(g). — Requires  the  Attorney  General  to  issue  such 
regulations  as  may  be  necessary  to  carry  out  this  section,  including 
a  definition  of  the  term  'Residing  continuously." 

New  Sec.  245 A(h). — Disqualifies  a  newly  legalized  alien  from  re- 
ceipt of  certain  programs  of  federal  public  assistance  for  a  period  of 
five  years  from  the  date  the  alien  received  temporary  resident 
status.  Permits  States  and  local  governments  to  impose  similar  re- 
strictions on  financial  and  medical  assistance  furnished  at  the 
State  and  local  level.  Further  provides  that  the  disqualification  will 
not  apply  to  (1)  Cuban/Haitian  entrants,  (2)  aliens  who  are  aged, 
blind,  or  disabled,  and  (3)  certain  medical  and  education  programs. 

New  Sec.  245 A(i). — Requires  the  Attorney  General,  in  cooperation 
with  qualified  agencies  and  organziatioiis,  to  widely  disseminate  in- 
formation on  the  program  of  legalization  under  this  section. 

CUBAN-HAITIAN  ADJUSTMENT 

Sec.  202 — Authorizes  the  Attorney  General  to  grant  permanent 
resident  status  to  certain  Cubans  and  Haitians  who  are  currently 
in  "Entrant"  status  or  who  established  a  record  with  the  INS  prior  ^ 
to  January  1,  1982  and  who  have  resided  continuously  in  the 
United  States  since  before  January  1,  1982.  Provides  that  an  ad- 
justment of  status  under  this  section  shall  not  reduce  the  overall 
number  of  available  immigrant  visas. 

ai  ar 

^  UPDATING  REGISTRY  DATE 

Sec.  20S— Amends  Section  1259  of  title  8  of  the  United  States 
Code  by  updating  the  date  for  legal  registry  from  June  30,  1948,  to 
January  1,  1976. 

STATE  LEGALIZATION  ASSISTANCE 

Sec.  204(a) — Authorizes  appropriations  for  fiscal  years  1987 

through  1991  in  such  sums  as  may  be  necessary  to  carry  out  State  '■ 
legalization  assistance  under  this  section. 

Sec.  204(h) — Requires,  subject  to  available  appropriations,  the 

Secretary  of  Health  and  Human  Services  to  provide  the  State  100  P 

percent  reimbursement  for  costs  of  State  and  local  programs  of  f 
public  assistance.  Limits  State  and  local  programs  covered  to  those 

programs  (1)  providing  cash,  medical  or  other  assistance  designed  v 

to  meet  the  basic  subsistence  or  health  needs  of  individuals  or  re-  \ 

quired  for  the  public  health,  (2)  generally  available  to  all  needy  f 

residents  of  the  State  or  locality,  and  (3)  funded  by  the  State  or  f 

local  government.  ^  >  ^ 
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Sec.  ^^^^C^Requires,  subject  to  available  appropriations,  the  Sec- 
retary of  Education  to  assist  to  local  educational  agencies  in  meet- 
ing the  costs  of  educating  newly  legalized  aliens. 

Sec.  204(d) — Requires  the  Secretaries  of  Health  and  Human  Serv- 
ice and  Education  to  consult  with  State  and  local  governments  in 
establishing  regulations  under  this  section. 

TEMPORARY  H-2A  WORKERS 

Sec.  201(a) — Creates  a  separate  (H-2A)  classification  for  nonim- 
migrant workers  coming  to  the  United  States  to  perform  agricul- 
tural labor  or  services  (as  defined  by  the  Secretary  of  Labor)  of  a 
temporary  or  seasonal  nature. 

Sec.  301(b) — Provides  for  consultation  by  the  Attorney  General 
with  the  Department  of  Labor  and  Agriculture  on  bringing  H-2A 
workers  into  the  United  States. 

Sec.  SOKcXl)— Creates  a  new  Section  216. 

New  Sec,  216(a) — Authorizes  the  admission  of  temporary  H-2A 
workers  only  when  the  employers  has  petitioned  the  Secretary  of 
Labor  for  a  certification  that  (A)  there  are  not  sufficient  workers 
who  are  able,  willing,  and  qualified,  and  who  will  be  available  at 
the  time  and  place  needed,  to  perform  the  labor  or  services  in- 
volved in  the  petition,  and  (B)  the  emplojnnent  of  the  alien  in  the 
labor  or  services  will  not  adversely  affect  the  wages  and  working 
conditions  of  workers  in  the  United  States  similarly  employed. 
Allows  the  Secretary  of  Labor  to  charge  a  fee  to  issue  the  certifica- 
tion. 

New  Sec.  216(bX — Prohibits  the  Secretary  of  Labor  from  issuing  a 
certification  if  the  standards  for  the  certification  are  not  met  or  if 
(1)  there  is  a  strike  or  lockout,  (2)  the  employer  substantially  violat- 
ed in  the  previous  2  years  a  material  term  or  condition  of  a  previ- 
ous certification,  (3)  worker's  compensation  insurance  is  not  provid- 
ed, and  (4)  the  employer  has  not  made  positive  recruitment  efforts 
(in  addition  to  circulation  of  the  job  offer  and  imtil  the  H-2A  work- 
ers depart  for  work)  within  a  multi-state  region  of  traditional  or  ex- 
pected labor  supply. 

New  Sec.  216(c). — Provides  special  rules  for  treatment  of  H-2A 
applications.  (1)  The  application  need  not  be  filed  more  than  60 
days  before  the  date  of  need.  (2)  The  employer  must  be  notified 
within  7  days  of  any  reason  for  disapproval  of  the  application 
(other  than  the  failure  to  have  sufficient  domestic  workers).  (3)  The 
Secretary  of  Labor  must  approve  the  application,  at  least  20  days 
before  the  date  of  need,  if  the  conditions  for  approval  are  met  and 
the  employer  does  not  actually  have,  or  has  not  been  provided  with 
referrals  of  qualified  individuals  (based  on  the  normal  and  accepted 
qualifications  by  non-H-2A  employers  for  comparable  occupations 
and  crops).  (4)  For  3  years,  the  labor  certifications  require  the  em- 
ployer (other  than  a  small  employer  who  is  not  associated  with 
other  H-2A  employers)  to  provide  employment  to  qualified  U.S. 
workers  who  apply  until  the  end  of  50  percent  of  the  H-2A  work- 
er's contract  work  period.  Six  months  before  the  end  of  the  3-year 
period,  the  Secretary  of  Labor  is  required  to  consider  the  advisabil- 
ity of  continuing  this  requirement  and  issue  findings  and  regula- 
tions which  (in  the  absence  of  Federal  legislation)  are  published  3 
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consideration  of  this  subject,  we  must  provide  a  legislative  reform 
that  will  improve  the  administration  of  our  immigration  laws. 

U.S.  Department  of  Justice, 
Office  of  Legislative  and  Intergovernmental  Affairs, 

Washington,  DC,  June  4,  1986. 

Hon.  Peter  W.  Rodino,  Jr., 
Chairman,  Committee  on  the  Judiciary, 
House  of  Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  This  responds  to  your  request  for  the  De- 
partment of  Justice's  views  on  H.R.  3810,  the  "immigration  control 
and  Legalization  Amendments  Act  of  1985."  The  Department  sup- 
ports enactment  of  this  legislation  if  certain  major  and  several 
minor  revisions  are  made. 

This  Administration  has  coinsistently  supported  immigration 
reform,  and  the  pressing  need  for  legislation  remains.  We  are 
pleased  that  you  and  Congressman  Mazzoli  are  sponsoring  H.R. 
3810.  We  look  forward  to  working  with  your  Committee. 

EMPLOYMENT  OF  UNAUTHORIZED  ALIENS 

Section  101 

Section  101  of  the  bill  amends  present  Section  274(A)  of  the  Im- 
migration and  Nationality  act  (the  Act)  to  provide  penalties,  also 
known  as  "sanctions",  for  employers  who  commit  two  types  of  of- 
fenses: (1)  knowingly  hiring  an  alien  who  is  not  authorized  to  work; 
and  (2)  failing  to  comply  with  the  requirements  of  the  Employment 
Verification  System. 

Employment  verification 

An  employer  must  verify  that  each  applicant  for  employment 
("applicant")  has  established  his  or  her  authorization  to  work  in 
the  United  States,  including  examining  an  applicant's  identifying 
documentation  and  employment  authorization.  The  applicant  must 
also  attest  that  he  is  a  citizen  or  national  of  the  United  States,  an 
alien  lawfully  admitted  for  permanent  residence,  or  an  alien  au- 
thorized by  the  Attorney  General  to  be  employed.  The  employer 
must  retain  these  records  for  a  period  of  time  specified  by  the  At- 
torney General.  Good-faith  compliance  with  these  requirements  is 
an  affirmative  defense  to  a  charge  that  the  employer  has  knowing- 
ly employed  an  unauthorized  alien. 

Telephone  verification 

Proposed  section  274A(b)(7)  requires  that  the  Attorney  General, 
in  cooperation  with  the  secretaries  of  Labor  and  Health  and 
Human  Services,  establish  a  method  to  validate  the  social  security 
account  numbers  of  individuals  applying  to  be  hired,  recruited  or 
referred  for  employment  in  the  U.S. 

Hearing  process 

Proposed  section  274A(d)(4)  provides  for  a  hearing,  before  an  ad- 
ministrative law  judge,  to  determine  whether  a  violation  has  oc- 
curred. An  employer  who  requests  a  hearing  may,  within  60  days 
of  an  adverse  decision,  file  a  petition  for  review  with  the  appropri- 


114 


VERIFICATION  OF  IMMIGRATION  STATUS  OF  ALIENS  APPLYING  FOR 
BENEFITS  UNDER  CERTAIN  PROGRAMS 

Section  121 

Section  121  establishes  a  verification  requirement  for  persons  ap- 
pljdng  for  benefits  under  the  AFDC,  Medicaid,  Unemployment 
Compensation  and  Food  Stamp  Programs.  Each  applicant  or  recipi- 
ent must  attest  in  writing  to  their  U.S.  citizenship,  or  provide  proof 
of  immigration  registration  if  the  person  is  not  a  citizen.  The  state 
must  verify  an  alien's  status  through  the  INS  so  that  the  agency 
administering  the  program  may  determine  the  alien's  eligibility  for 
the  benefits. 

In  addition,  this  section  provides  a  definition  of  "Permanently 
Residing  in  the  United  States  Under  Color  of  Law"  (PRUCOL)  for 
purposes  of  the  Social  Security  Act,  the  Unemployment  Tax  Act 
and  Section  484  of  the  Higher  Education  Act  of  1965.  Basically,  the 
definition  limits  'TRUCOL"  to  refugees,  asylees,  persons  granted 
withholding  of  deportation,  registrants  under  Section  249,  aliens 
paroled  into  the  United  States,  and  persons  granted  deferred 
action. 

Comments 

We  support  the  Committee's  efforts  to  develop  an  alien  verifica- 
tion program.  The  Administration  is  in  the  process  of  developing  a 
cost-effective  program  to  implement  the  alien  verification  concept, 
and  will  forward  amending  language  to  the  Committee  shortly. 

LEGALIZATION  STATUS 

Section  201 

Section  201  legalizes  the  status  of  certain  aliens  unlawfully  in 
the  United  States.  In  general,  this  section  applies  to  an  alien  who 
entered  the  United  States  prior  to  January  1,  1982,  and  who  has 
continuously  resided  in  the  U.S.  in  any  unlawful  status  since  Janu- 
ary 1,  1982.  The  alien  must  also  establish  continuous  physical  pres- 
ence here  since  enactment.  An  alien  shall  not  be  considered  to 
have  failed  to  maintain  continuous  physical  presence  in  the  United 
States  if  the  absence  has  been  brief,  casual,  and  innocent.  In  the 
case  of  a  nonimmigrant,  the  alien  must  show  that  his  period  of  au- 
thorized stay  expired  before  January  1,  1982,  through  the  passage 
of  time  or  that  the  alien's  unlawful  status  was  known  to  the  Gov- 
ernment on  that  date. 

Although  eligibility  is  specifically  confined  to  aliens  who  have 
entered  the  United  States,  an  exception  is  made  for  "Cuban/Hai- 
tian Entrants  (Status  Pending)"  described  in  paragraph  (1),  or 
(2Xa),  of  Section  501(e)  of  Public  Law  96-422.  Persons  in  this  catego- 
ry are  deemed  to  have  entered  the  United  States  for  purposes  of 
this  section. 

The  applicant  must  also  show  that  he  is  admissible  as  an  immi- 
grant with  certain  grounds  of  inadmissibility  specifically  waived, 
and  others  which  may  be  waived  in  the  discretion  of  the  Attorney 
(General.  The  exclusion  from  eligibility  in  the  case  of  an  individual 
likely  to  become  a  public  charge  may  be  disregarded  in  the  case  of 
an  alien  with  a  U.S.  work  history  that  evidences  self-support  with- 
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first  two  years  and  $600  million  in  each  of  the  next  two  years — to 
help  States  meet  the  costs  of  such  assistance. 

H-2A  WORKERS 

Section  301 

Section  301  establishes  a  nonimmigrant  classification  for  tempo- 
rary agricultural  workers  (H-2A),  and  adopts  a  new  program  for 
admitting  them.  A  labor  certification  shall  not  be  issued  under  cer- 
tain circumstances,  e.g.,  a  strike  or  lockout  during  a  labor  dispute; 
employer  violation  of  a  previous  labor  certification;  or  employer 
failure  to  provide  workers'  compensation,  if  not  otherwise  covered 
by  State  law. 

Rules  for  consideration  of  applications 

Applications  must  be  filed  with  the  Secretary  of  Labor  not  more 
than  sixty  days  before  an  employer  requires  the  services  of  a  tem- 
porary worker.  The  employer  must  be  notified  within  seven  days  of 
the  filing  if  the  application  is  deficient.  The  certification  must  be 
made  not  later  than  twenty  days  before  the  employer  requires  the 
services  of  a  temporary  worker.  The  certification  remains  effective 
only  if  the  employer  continues  to  accept  for  employment,  qualified 
individuals  who  apply  or  are  referred  to  him  until  the  date  when 
the  H-2A  workers  depart  to  work  for  the  employer.  The  employer 
would  be  required  to  offer  housing.  An  H-2A  petition  may  also  be 
filed  by  an  agricultural  association.  When  a  petition  is  denied  be- 
cause there  are  sufficient  workers  who  are  able,  willing  and  quali- 
fied, or  because  emplojnnent  of  the  temporary  worker  will  adverse- 
ly affect  the  wages  and  working  conditions  of  similarly  employed 
U.S.  workers,  there  is  an  expedited  administrative  appeal.  In  ad-  ^ 
ministrative  appeal  circumstances,  the  Secretary  of  Labor  must 
make  a  new  determination  within  72  hours  of  a  request.  The  em- 
ployer has  the  burden  of  proof  to  establish  that  an  eligible  U.S. 
worker  is  not  able,  willing,  or  qualified  to  perform  the  requested 
labor. 

The  temporary  worker  cannot  be  admitted  for  longer  than  that 
determined  by  regulation.  He  may  also  not  be  admitted  if  in  the 
previous  five-year  period  he  had  violated  the  terms  of  his  admis- 
sion. 

Funding 

Section  301  also  authorizes  the  appropriation,  for  fiscal  year  1987 
and  after,  of  10  million  dollars,  to  recruit  domestic  workers  for 
temporary  services,  and  to  monitor  the  H-2A  program.  The  Secre-  | 
tary  of  Labor  is  authorized  to  impose  appropriate  penalties  and  ' 
seek  appropriate  relief  to  ensure  an  employer's  compliance  with 
the  terms  of  the  employment.  Such  sums  of  monies  are  authorized 
to  be  appropriated  to  the  Secretary  as  may  be  appropriate  to  make 
H-2A  determinations  and  certifications.  The  Secretary  may  require 
pajnnent  of  a  fee  to  recover  reasonable  costs  of  processing  certifica- 
tions. 
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M  ^r  ^  v?  Inflationary  Impact  Statement 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  estimates  that  this  bill  will  not 
have  a  significant  inflationary  effect  on  prices  and  costs  in  the  op- 
eration of  the  national  economy. 

Estimate  of  Cost 

The  Committee  whishes  to  emphasize  that  the  long  term  encono- 
mic  benefits  of  this  legislation  will  be  substantial.  By  reducing  ille- 
gal immigration  through  employer  sanctions,  it  is  expected  that 
INS'  enforcement  costs  will,  in  time,  be  reduced,  a  positive  impact 
on  our  balance  of  payments  will  be  achieved  and  increased  tax  rev- 
enues will  be  obtained  as  the  result  of  the  legislation  program. 
Most  important,  job  opportunities  will  be  made  available  for  mil- 
lions of  unemployed  Americans  and  there  will  be  a  concomitant  de- 
crease in  expenditures  (unemplojmient,  public  assistance,  etc.) 
made  in  behalf  of  such  workers. 

Pursuant  to  clause  7,  rule  XIII  of  the  Rules  of  the  House  of  Rep- 
resentatives, the  Committee  states  that  it  generally  concurs  with 
the  cost  estimates  submitted  by  the  Congressional  Budget  Office 
and  set  forth  below.  The  Committee  wishes  to  note,  however,  that, 
although  incalculable,  there  are  substantial  monetary  and  societal 
costs  attributable  to  illegal  immigration,  and  it  is  clear  that  these 
costs  will  diminish  due  to  this  legislation. 

Budgetary  Information 

Clause  2(1X3)(B)  of  rule  XI  of  the  Rules  of  the  House  of  Repre- 
sentatives is  inapplicable  because  the  instant  legislation  does  not 
provide  new  budget  authority.  Pursuant  to  Clause  2(1)(3)(C)  of  rule 
XI,  the  following  estimate  was  prepared  by  the  Congressional 
Budget  Office  and  submitted  to  the  Committee: 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  July  15,  1986. 

Hon.  Peter  W.  Rodino,  Jr., 

Chaimam,  Committee  on  the  Judiciary,  House  of  Representatives, 
Rayhum  House  Office  Building,  Washington,  DC 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  H.R.  3810,  the  Immigration 
Control  and  Legislation  Amendment  Act  of  1986. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 
With  best  wishes. 
Sincerely, 

Rudolph  G.  Penner. 
congressional  budget  office  cost  estimate 

1.  BUI  number:  H.R.  3810. 

2.  Bill  title:  Immigration  Control  and  Legalization  Amendments 
Act  of  1986. 
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Naturalization  Service  and  the  National  Labor  Relations  Board, 
CBO  expects  this  process  to  cost  $2  million  in  1987  and  1988  and  $3 
million  in  later  years.  The  bill  does  not,  however,  authorize  appro- 
priations for  this  activity.  Also  required  would  be  a  system  to  vali- 
date the  Social  Security  account  numbers  of  all  individuals  em- 
ployed in  the  United  States.  Employers  would  be  required  to 
submit  each  account  number  and  receive  a  validation  code.  CBO  es- 
timates that  approximately  80  million  numbers  would  be  submitted 
for  validation  each  year.  Based  on  information  from  the  Social  Se- 
curity Administration,  CBO  estimates  that  this  system  would  cost 
about  $130  million  each  year,  beginning  in  1988,  with  slightly 
higher  costs  in  the  first  year.  Both  of  these  estimates  are  highly 
uncertain. 

Title  I  authorizes  an  appropriation  of  $35  million  for  an  immigra- 
tion emergency  fund,  to  be  used  for  increased  enforcement  of  the 
nation's  immigration  laws  and  for  providing  assistance  to  states 
and  localities  facing  major  immigration  problems.  CBO  does  not 
show  an  increase  in  outlays  as  a  result  of  this  fund,  because  spend- 
ing is  prohibited  unless  the  President  declares  an  immigration 
emergency,  and  it  is  impossible  to  predict  when,  or  whether,  such  a 
declaration  would  be  made. 

The  bill  requires  that  the  immigration  status  of  aliens  applying 
for  a  number  of  federal  benefit  programs  be  verified  with  the  INS 
beginning  no  later  than  October  1,  1988.  All  state  costs  would  be 
fully  reimbursed  by  the  federal  government.  CBO  estimates  that 
this  provision  would  have  no  significant  budgetary  effect  in  1987  or 
in  1988,  would  reduce  outlays  by  $25  million  in  1989,  and  by  $20 
million  a  year  thereafter.  These  savings  are  very  uncertain.  The 
only  tests  of  the  verification  system  have  been  for  the  Unemploy- 
ment Compensation  program  in  a  few  states,  where  savings  were 
found  to  be  modest.  The  CBO  estimate  for  the  Unemplojonent  Com- 
pensation program  is  based  on  these  test  results.  Savings  for  the 
Aid  to  Families  with  Dependent  Children,  Medicaid,  and  Food 
Stamp  programs  are  based  on  the  number  of  cases  found  to  be  in 
error  because  of  alien  status,  as  reported  in  the  quality  control 
data  systems.  This  estimation  procedure  underestimates  savings. 
Costs  are  based  on  information  provided  by  the  INS  and  assume  in 
most  cases  a  statewide  system  of  checking.  These  costs  are  underes- 
timated because  some  states  with  county-run  programs  would  have 
higher  costs.  Also,  there  is  expected  to  be  considerable  adjudica- 
tion, because  the  INS  data  are  out-of-date  and  incomplete;  this  cost 
cannot  be  estimated. 

The  following  table  summarizes  the  costs  of  Title  I. 


ESTIMATED  BUDGET  IMPACT-CONTROL  OF  ILLEGAL  IMMIGRATION  (FUNCTIONS  550,  600,  AND  750) 


[By  fiscal  year,  in  millions  of  dollars] 


1986 


1987 


1988 


1989 


1990 


1991 


Authorizations: 

Immigration  and  Naturalization  Service  ^ 
Executive  Office  of  Immigration  Review  * 

Immigration  emergencies  

Status  verification  ^  

Other  estinwted  costs  *  


422 
12 


419 
15 
35 

(') 
2 


(3)  _i5  _io  _io 
351      317      311  286 
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ESTIMATED  BUDGET  IMPACT— CONTROL  OF  ILLEGAL  IMMIGRATION  (FUNCTIONS  550,  600,  AND 

750)— Continued 


[By  fiscal  year,  in  millions  of  dollars] 


1986 

1987  1988 

1989 

1990 

1991 

Total  estimated  authorizations  

Estimated  outlays  

  434 

471  351 
371  364 

302 
297 

301 
292 

276 
270 

^  It  is  assumed  that  enactment  of  this  bill  will  not  allow  time  for  funds  to  be  appropriated  in  fiscal  year  1986;  therefore,  no  outlays  are  stxnvn 
for  tbe  1986  authorizations. 

2  The  bill  autfK)rizes  such  sums  as  may  be  necessary  for  the  INS.  This  estimate  also  includes  CBO's  estimate  of  costs  and  savings  in  functions 
550  and  600. 
s  Less  than  $0.5  million. 

This  amount  reflects  estimated  coste  for  which  no  authorizations  are  provided  in  the  bill.  These  costs  are  largely  for  INS  enforcement  and 
processing  activities  after  1987,  and  for  the  required  system  for  validating  an  individual's  Social  Security  number. 

Legalization  (Functions  550,  570,  600,  and  650). — By  legalizing 
some  unauthorized  aliens  currently  in  the  United  States,  Title  II 
would  increase  federal  outlays  in  functions  550  (Health,  including 
Medicaid),  570  (Medicare),  600  (Income  Security),  and  650  (Social 
Security).  First,  the  provisions  that  legalize  unauthorized  aliens 
would  entitle  the  aliens  to  receive  benefits  after  five  years  from  a 
number  of  federal  assistance  programs.  Such  programs  as  Aid  to 
Families  with  Dependent  Children  (AFDC),  Supplemental  Security 
Income  (SSI),  Medicaid,  and  Food  Stamps  now  require  recipients  to 
be  citizens  or  have  resident  status.  Because  the  provisions  of  the 
bill  preclude  most  aliens  granted  resident  status  from  receiving 
any  program  of  federal  financial  assistance  based  on  "financial 
need,  *  Medicaid,  and  Food  Stamps  for  a  period  of  five  years,  feder- 
al outlays  for  these  prgorams  generally  do  not  begin  until  fiscal 
year  1992,  beyond  our  estimating  period.  An  exception  is  made  in 
the  bill  for  the  aged,  blind,  and  disabled  and  for  medical  assistance 
provided  to  children  under  18  years  of  age,  pregnant  women,  and 
those  in  need  of  emergency  services.  Hence,  the  cost  estimate  does 
show  increased  federal  outlays  for  SSI,  Medicaid,  and  Food  Stamps 
beginning  in  fiscal  year  1987.  In  addition,  in  other  programs  that 
are  not  based  on  ''financial  need,"  such  as  Disability  Insurance 
(DI),  some  legalized  aliens  who  would  not  have  collected  benefits 
would  now  be  expected  to  do  so. 

Second,  Title  II  provides  an  authorization  for  the  appropriation 
of  such  sums  as  may  be  necessary  in  fiscal  years  1987  through  1991 
to  reimburse  states  for  100  percent  of  the  costs  of  public  assistance 
to  eligible  legalized  aliens.  Aliens  granted  resident  status  are  eligi- 
ble for  five  years.  The  bill  also  authorizes  pajonents  oyer  the  same 
five-year  period  to  state  education  agencies  to  assist  in  providing 
educational  services  for  the  legalized  alien  children  in  elementary 
and  secondary  schools. 

Added  federal  program  outlays  as  a  result  of  legalizing  unauthor- 
ized aliens  under  Title  II  of  the  bill  are  shown  in  the  table  below. 
These  added  outlays  are  estimated  to  be  $8  million,  $272  million, 
$1,143  million,  $1,646  million,  and  $1,777  million  in  fiscal  years 
1987  through  1991,  respectively. 

This  estimate  is  very  uncertain,  particularly  because  of  the  three 
factors  discussed  below.  First,  this  estimate  includes  federal  outlays 
for  the  grants  to  states  that  are  large  enough  to  cover  the  full  esti- 
mated costs  to  states  for  public  assistance  to  the  legalized  aliens 
and  education  services  for  the  legalized  alien  children.  Less  than 


132 


the  full  costs,  however,  might  be  appropriated.  Second,  this  esti- 
mate depends  importantly  on  the  number  of  unauthorized  aliens  in 
the  United  States,  for  which  little  hard  evidence  exists.  It  has  been 
generally  accepted  that  there  were  3  million  to  6  million  unauthor- 
ized aliens  in  the  United  States  in  the  late  1970s.  The  CBO  esti- 
mate uses  4.5  million  aliens  in  1977,  the  midpoint  of  the  range. 
Even  less  is  known  about  how  the  numbers  of  unauthorized  aliens 
in  the  United  States  may  have  changed  in  recent  years,  although 
anecdotal  evidence  indicates  there  has  been  some  net  inflow.  Based 
on  conversations  with  persons  knowledgeable  about  the  imauthor- 
ized  alien  population,  CBO  assumes  a  net  increase  of  150,000  in 
each  year  beginning  in  1980.  In  1986,  then,  CBO  assumes  that 
there  are  5.6  million  unauthorized  aliens  in  the  United  States. 

Of  the  5.6  million  unauthorized  aliens,  CBO  estimates  that  40 
percent  have  resided  continuously  in  the  United  States  since  Janu- 
ary 1,  1982,  making  them  eligible  for  legalization  imder  this  bill. 
This  figure  is  based  on  percentages  from  Immigration  and  Natural- 
ization Service  (INS)  studies,  which  have  been  adjusted  upward  to 
reflect  the  assumption  that  some  unauthorized  aliens  are  aware  of 
the  possibility  of  legalization  because  of  legislative  activity  in 
recent  years.  Among  those  eligible,  we  assume — again  based  on 
conversations  with  experts — that  approximately  60  percent  would 
apply  for  and  be  granted  resident  status.  The  resulting  number  of 
unauthorized  aliens  who  would  be  granted  resident  status  is  esti- 
mated to  be  1.4  million. 

Finally,  the  number  of  legalized  aliens  who  would  qualify  for 
government  assistance  programs  is  uncertain.  In  large  part,  this  re- 
flects a  lack  of  data  on  the  economic  and  demographic  characteris- 
tics of  unauthorized  aliens — for  example,  their  employment  status 
and  wages  or  their  age  and  marital  status.  In  developing  the  esti- 
mates of  numbers  of  legalized  aliens  who  would  receive  benefits 
from  government  programs,  CBO  assumes  that  the  unauthorized 
aliens  would  have  to  show  at  the  time  of  their  application  for  resi- 
dency that  they  had  not  been  nor  would  they  be  likely  to  be 
^'public  charges,"  as  specified  in  Section  212  of  the  Immigration 
and  Nationality  Act.  However,  the  bill  would  allow  resident  status 
to  an  unemployed  alien  if  that  alien  could  demonstrate  a  history  of 
employment  without  reliance  on  public  cash  assistance.  Thus,  at 
the  time  the  aliens  would  become  residents,  most  would  presum- 
ably be  working.  Over  time,  however,  they  could  be  expected  to  re- 
semble the  U.S.  population  as  to  receipt  of  benefits  from  entitle- 
ment programs.  By  1990,  CBO  assumes  that  the  percentage  of  un- 
authorized aliens  receiving  government  benefits  would  resemble 
that  of  the  U.S.  population  for  similar  age,  sex,  ethnic  origin,  and 
income  groupings.  In  the  interim  years,  CBO  assumes  that  a  grow- 
ing fraction  of  potential  eligibles  would  in  fact  receive  benefits:  5 
percent  in  1987,  30  percent  in  1988,  and  75  percent  in  1989. 

In  addition  to  the  general  basis  of  these  estimates,  each  individ- 
ual program  estimate  entailed  specific  procedures  and  assumptions. 
The  details  for  each  program  are  discussed  below. 

The  SSI  program  provides  benefits  to  aged,  blind,  and  disabled 
persons.  Benefit  levels  are  set  by  the  federal  government,  which 
pays  the  full  cost  of  the  program,  although  states  may  supplement 
federal  benefits  and  most  do.  Under  this  bill,  legalized  aliens  would 
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be  eligible  to  receive  SSI  upon  confirmation  of  residency  status. 
Costs  to  the  federal  government  are  estimated  to  rise  from  an  in- 
significant amount  in  1987  to  $116  million  in  1991.  CBO's  cost  esti- 
mate is  based  on  a  recipiency  rate  of  0.90  percent  of  the  alien  popu- 
lation for  the  aged  and  0.94  percent  for  the  blind  and  disabled.  The 
recipiency  rate  for  the  aged  is  based  on  Census  data  which  show 
1.80  percent  of  illegal  aliens  to  be  aged,  an  assumed  income  eligibil- 
ity of  100  percent,  and  a  participation  rate  for  the  eligible  of  50 
percent.  The  recipiency  rate  for  the  blind  and  disabled  is  based  on 
the  current  recipiency  rate  for  the  population.  The  aliens  are  esti- 
mated to  receive  the  full  SSI  basic  benefit,  or  $4,131  in  1987. 

Food  stamps  are  issued  to  eligible  low-income  households.  Bene- 
fits (and  approximately  one-half  of  state  administrative  expenses) 
are  funded  by  the  Federal  Government.  As  with  AFDC,  most  legal- 
ized aliens  could  not  receive  food  stamps  until  1992,  although  legal- 
ized aliens  who  received  SSI  could  also  receive  food  stamps.  Food 
stamp  costs  are  estimated  to  be  insignificant  in  1987,  rising  to  $6 
million  in  1991.  This  figure  is  based  on  the  estimated  number  of 
aliens  added  to  the  SSI  rolls  and  a  food  stamp  participation  rate  of 
45  percent,  the  estimated  current  rate  of  SSI  recipients.  Average 
annual  benefits  per  person  in  1987  are  estimated  to  be  $444. 

The  Unemplojmient  Compensation  program  provides  weekly  cash 
benefits  to  workers  who  are  involuntarily  unemployed  and  who 
have  had  at  least  a  moderate  amount  of  work  experience  during  a 
one-year  period  prior  to  losing  their  jobs.  Under  this  bill,  Unem- 
plojonent  Compensation  cost  for  newly  legalized  alien  workers  are 
estimated  to  rise  from  $3  million  in  1987  to  $115  million  in  1991. 
This  estimate  is  based  on  several  assumptions  for  newly  legalized 
alien  workers.  Consistent  with  recent  labor  force  data  on  young 
Hispanics,  CBO  assumes  that  80  percent  of  these  workers  would 
participate  in  the  labor  force,  a  higher  rate  than  the  average  of  the 
U.S.  population.  Because  most  probably  work  in  service  industries, 
which  are  less  prone  to  cyclical  unemployment,  and  because  even 
low-wage  jobs  in  this  country  probably  appear  attractive  when  com- 
pared to  those  in  the  country  of  origin,  CBO  assumes  that  the 
newly-legalized  population  would  have  unemployment  rates  one 
percentage  point  lower  than  those  in  effect  for  the  rest  of  the  U.S. 
population.  Further,  assuming,  as  some  evidence  indicates,  that 
these  individuals'  earnings  are  about  60  percent  of  those  of  compa- 
rable U.S.  production  or  nonsupervisory  workers  (and  assuming  a 
50  percent  wage  replacement  rate),  CBO  estimates  that  the  average 
weekly  benefit  amount  for  these  workers  would  be  about  $97  in 
1987,  one-fourth  lower  than  that  for  the  remainder  of  the  popula- 
tion. 

The  Disability  Insurance  (DI)  program  covers  persons  who  are  to- 
tally disabled  (whose  disability  is  expected  to  last  at  least  12 
months  or  result  in  death)  and  who  ha  .  «^  sufficient  work  histories 
in  covered  emplo5nnent.  Costs  in  DI  of  the  legalized  aliCxis  are  esti- 
mated to  rise  from  an  insignificant  amount  in  1987  to  $54  million 
in  1991.  Because  the  evidence  indicates  that  unauthorized  aliens 
are  relatively  young  on  average,  they  would  be  less  likely  to  be  dis- 
abled than  the  U.S.  population  as  a  whole.  Also,  because  they  have 
been  in  the  United  St  ties  for  relatively  short  periods  of  time,  they 
might  not  qualify  for  DI,  which  requires  for  most  workers  covered 
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earnings  during  20  out  of  the  last  40  calendar  quarters.  For  all  of 
these  reasons,  their  DI  recipiency  rate  would  be  less  than  that  of 
the  U.S.  population;  CBO  estimates  the  rate  to  be  about  0.1  percent 
in  1987,  with  this  rate  rising  to  about  0.7  percent  in  1991.  Their 
benefit  levels  would  also  be  less,  reflecting  lower  than  average 
wages  and  shorter  work  histories.  The  CBO  estimates  average  ben- 
efits to  be  about  $4,300  in  1991. 

The  Medicaid  program  provides  health  care  coverage  to  recipi- 
ents of  AFDC  and  SSI  and  to  others  who  may  qualify  as  "medically 
needy.*'  Under  the  bill.  Medicaid  would  be  provided  to  aliens  on 
SSI  and  to  children,  pregnant  women,  and  emergency  cases  who 
could  meet  Medicaid's  eligibility  criteria.  Costs  are  estimated  to 
rise  from  $1  million  in  1987  to  $323  million  in  1991.  Medicaid  bene- 
ficiaries are  based  on  numbers  of  aliens  estimated  to  receive  SSI 
and  numbers  estimated  to  receive  AFDC  who  would  be  children, 
pregnant  women,  or  in  need  of  emergency  services,  with  some  in- 
crease for  the  medically  needy.  Benefits  are  current  averages  per 
SSI  or  AFDC  enroUee,  adjusted  to  1987  and  later. 

Costs  in  the  Medicare  program,  which  provides  health  care  cov- 
erage to  the  aged  and  disabled  covered  by  Social  Security,  would 
rise  to  $16  million  in  1991.  These  costs  would  be  for  those  aliens 
who  would  receive  DI. 

Reimbursements  to  states  for  public  assistance  costs  are  estimat- 
ed to  cost  $2  million  in  1987  and  $527  million  in  1991.  These  reim- 
bursements are  based  on  costs  in  state  and  local  General  Assist- 
ance (GA)  programs.  These  programs  are  fully-funded  by  states  and 
localities  and  provide  benefits  to  low-income  persons  and  families 
who  do  not  qualify  for  the  federally-funded  cash  welfare  programs. 
GA  provides  both  cash  payments  and  medical  coverage.  Two  groups 
of  aliens  would  qualify  for  GA:  those  who  would  never  be  eligible 
for  federal  welfare  programs  (for  example,  low-income  working 
two-parent  families  with  children,  and  non-aged,  non-disabled  cou- 
ples or  single  persons  without  children)  and  those  who  would  be 
made  ineligible  for  AFDC  by  the  bill  for  a  period  of  five  years. 

Among  the  first  group,  CBO  estimates  that  1.3  percent  of  the 
aliens  would  receive  an  average  annual  cash  GA  benefit  of  $1,725 
in  1987.  This  estimate  is  based  on  current  recipiency  rates  and  ben- 
efit levels  in  GA  programs.  Among  the  second  group,  CBO's  esti- 
mate for  families  who  would  have  qualified  for  AFDC  is  based  on 
the  assumption  that  52  percent  of  the  aliens  given  resident  status 
would  be  married  men  and  women,  reflecting  demographic  data  on 
unauthorized  aliens,  which  show  about  79  percent  to  be  adults  and 
the  majority  to  be  young  and  male,  and  marital  rates  in  the  United 
States.  Of  the  married  men  and  women,  4.5  percent  of  those  not  of 
Spanish  origin  and  17.0  percent  of  those  of  Spanish  origin  are  esti- 
mated to  receive  AFDC.  These  rates  of  AFDC  recipiency  are  those 
which  currently  exist  in  the  program.  The  average  annual  cash 
benefit  for  these  alien  families  is  estimated  to  be  $2,150  in  1987. 
These  aliens  would  also  receive  medical  GA.  Their  average  annual 
medical  benefits  are  estimated  to  be  $715  in  1987. 

Reimbursements  to  states  for  education  services  are  estimated  to 
cost  $1  million  in  1987  and  $712  million  in  1981.  This  cost  assumes  ; 
a  full  appropriation  of  funds  to  cover  total  costs  of  educating  eligi- 
ble alien  children.  Of  the  total  legalized  alien  population,  15  per- 
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cent — or  about  200,000 — are  estimated  to  be  children  of  school  age. 
Average  per  pupil  costs  were  $3,086  during  the  1983-1984  school 
year,  the  latest  data  available.  CBO  assumes  that  this  1983-1984 
per  pupil  cost  would  be  used  in  calculating  reimbursements  to  the 
states  in  1987.  This  is  consistent  with  current  procedures  in  Chap- 
ter I  education  aid  to  disadvantaged  children.  Outlays  reflect  a 
spending  pattern  of  2  percent  in  the  first  year,  77  percent  in  the 
second  year,  and  21  percent  in  the  third  year. 

The  table  on  the  following  page  summarizes  the  estimated  costs 
associated  with  Title  II. 

Agricultural  Worker  Provisions  (Functions  500,  550,  600,  and 
650). — Title  III  of  the  bill  provides  for  the  availability  of  temporary 
agricultural  workers  and  for  the  legalization  of  certain  illegal  alien 
workers  recently  employed  in  agriculture.  CBO  estimates  the  agri- 
cultural worker  provisions  would  increase  federal  outlays  by  $56 
million  in  1987,  rising  to  $324  million  by  1991. 

The  bill  authorizes  such  sums  as  may  be  necessary  to  enable  the 
Department  of  Labor  (DOL)  to  make  determinations  and  issue  cer- 
tificates under  a  new  H-2A  worker  program,  targeted  at  agricul- 
ture. The  H-2  worker  program  allows  foreign  workers  to  enter  the 
United  States  temporarily  to  work  in  jobs  for  which  employers 
cannot  find  domestic  workers.  In  making  this  estimate,  it  is  as- 
sumed that  the  combination  of  employer  sanctions  and  a  strength- 
ened INS  would  act  as  effective  deterrents  to  the  hiring  of  illegals 
to  perform  agricultural  labor.  It  is  further  assumed  that  the  H-2A 
worker  program  would  expand  to  fill  the  otherwise  unmet  demand 
for  agricultural  labor,  thereby  increasing  the  administrative  costs 
of  DOL. 

According  to  staff  from  the  Department  of  Agriculture  (USDA), 
if  employer  sanctions  were  effectively  enforced,  growers  would 
need  between  250,000  and  500,000  guest  workers.  Because  the  CBO 
assumes  that  about  250,000  illegal  alien  workers  in  agriculture 
would  be  legalized  under  the  special  agricultural  worker  provision 
discussed  below,  the  number  of  H-2A  workers  could  range  up  to 
250,000  guest  workers.  The  DOL  is  currently  receiving  about  800 
applications  per  year  for  H-2  agricultural  workers,  and  each  appli- 
cation requests  an  average  of  25  workers.  Administrative  costs 
were  about  $3  million  in  1985,  or  $3,750  per  application,  for  the  ag- 
ricultural part  of  the  H-2  worker  program,  and  they  are  estimated 
to  increase  by  about  5  percent  per  year. 

Currently,  those  illegal  immigrants  who  work  in  agriculture  are 
located  primarily  in  the  West  and  Southwest,  while  most  H-2 
workers  are  employed  in  the  East.  Since  western  agricultural  con- 
cerns tend  to  be  far  larger  than  eastern,  it  is  assumed  that  future 
applications  would  be  for  about  40  workers  on  average.  Using  a 
projected  cost  per  application  of  about  $4,100  in  1987,  CBO  esti- 
mates that  1987  administrative  costs  would  be  $13  million.  This 
figure  is  based  on  an  estimated  3,125  applications:  125,000  guest 
workers — the  midpoint  of  the  estimated  range  noted  above — and  an 
estimated  40  workers  per  application. 
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ESTIMATED  BUDGET  IMPACT— LEGALIZATION  (FUNCTIONS  550,  570,  600,  AND  650) 


[By  fiscal  year,  in  millions  of  dollars] 


1987 

1988 

1989 

1990 

1991 

Sbl  (runction  600): 

Required  budget  authority  

  (M 

23 

83 

10 

116 

Estimated  outlays  

  (M 

23 

83 

10 

116 

Food  stamps  (Function  600): 

Estimated  auttiorization  level  

(M 

1 

4 

6 

6 

Estimated  outlays  

  (') 

1 

4 

6 

6 

Unemployment  compensation  (Function  600): 

Required  budget  authority  

Estimated  outlays  

3 

47 

88 

116 

115 

Disability  insurance  (Function  650): 

Estimated  outlays.....  

  (') 

3 

18 

38 

54 

Medicaid  (Function  550): 

Required  budget  authority  

  1 

39 

156 

218 

231 

Estimated  outlays  

  1 

39 

156 

218 

231 

Medicare  (Function  570): 

Estimated  outlays  

  (M 

{^) 

(^) 

5 

16 

Reimbursement  of  State  public  assistance  costs  (Function  600): 

Estimated  authorization  level  

  2 

96 

370 

507 

527 

Estimated  outlays  

  2 

96 

370 

507 

527 

Payments  to  States  for  education  costs  (Function  600): 

Estimated  authorization  level  

  70 

516 

690 

717 

754 

Estimated  outlays  

  1 

63 

423 

653 

712 

Subtotal:  Direct  spending  provisions: 

Required  budget  authority  

1 

62 

239 

321 

347 

Estimated  outlays  

4 

112 

345 

480 

532 

Subtotal:  Amounts  subject  to  appropriation  action: 

Estimated  authorization  level  

72 

613 

1,064 

1,230 

1,288 

Estimated  outlays  

4 

160 

798 

1,166 

1,245 

Total: 

Estimated  authorization  level  

73 

675 

1,303 

1,551 

1,635 

Estimated  outlays  

8 

272 

1,143 

1,646 

1,777 

» Less  tfian  $0.5  million. 

In  addition,  the  bill  requires  the  federal  government  to  establish 
a  program  to  (a)  recruit  domestic  workers  to  perform  services  that 
might  otherwise  be  performed  by  temporary  foreign  nonimmigrant 
laborers,  and  (b)  monitor  the  terms  and  conditions  under  which 
temporary  agricultural  workers  are  employed  in  the  United  States. 
A  total  of  $10  million  per  year  beginning  in  1987  is  authorized  for 
these  purposes. 

The  estimated  budget  impact  of  the  temporary  agricultural 
worker  program  in  H.R.  3810  is  summarized  in  the  following  table. 

ESTIMATED  BUDGET  IMPACT— TEMPORARY  AGRICULTURAL  WORKERS  (FUNCTION  500) 


[By  fiscal  year,  in  milliorK  of  dollars] 


1987 

1988 

1989 

1990 

1991 

H-2A  Worker  Program: 

Estimated  authorization  level  

  13 

13 

14 

15 

15 

Estimated  outlays  

  13 

13 

14 

15 

15 

Domestic  worker  recruitment: 

Authorization  level  

  10 

10 

10 

10 

10 

Estimated  outlays  

  10 

10 

10 

10 

10 
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The  bill's  provision  for  special  agricultural  workers  would  estab- 
lish legal  status  for  agricultural  workers  who  could  demonstrate 
that  they  had  worked  at  least  60  days  in  agricultural  employment 
during  the  period  from  May  1,  1985  to  May  1,  1986.  Since  these 
workers  would  be  provided  with  legal  resident  status,  federal  out- 
lays for  entitlement  program  benefits  would  rise  by  an  estimated 
$5  million  in  1987  and  $295  million  in  1991, 

Workers  covered  under  the  special  agricultural  worker  provision 
are  estimated  to  total  about  250,000.  This  figure  was  derived  by  ad- 
justing the  number  of  farm  workers  upward  for  turnover  during 
the  year  and  downward  for  the  60-day  work  requirement.  Further, 
it  is  assumed  that  about  25  percent  of  farm  workers  are  illegal 
aliens  and  that  60  percent  would  come  forward  to  apply  for  and  be 
accepted  as  legal  residents.  CBO  was  unable  to  determine  whether 
the  provisions  designed  to  allow  additional  special  agricultural 
workers  beginning  in  1990  in  the  event  of  a  worker  shortage  would 
increase  the  number  granted  resident  status  in  the  future. 

Most  of  the  additional  entitlement  spending  would  occur  in 
means-tested  benefit  programs  such  as  AFDC,  Medicaid,  SSI,  and 
Food  Stamps,  although  the  program  with  the  largest  increase 
would  be  Unemployment  Compensation.  Unemployrnent  Compen- 
sation benefits  are  estimated  to  increase  from  $5  million  in  1987  to 
$61  million  by  1991.  These  estimates  are  based  on  the  assumptions 
that  unemplo5anent  rates  of  agricultural  workers  are  about  75  per- 
cent higher  than  the  national  average,  agricultural  wages  are 
lower  than  overall  average  wages,  and  that  the  average  weekly 
benefit  would  be  about  $97  in  1987.  AFDC  costs  are  expected  to  in- 
crease as  the  number  of  recipient  families  is  estimated  to  rise  by 
about  14,000  by  1990.  Similarly,  the  number  of  SSI  recipients  is  es- 
timated to  increase  by  about  4,600  persons  by  1990.  Medicaid  out- 
lays associated  with  the  increases  in  AFDC  and  SSI  beneficiaries 
are  estimated  to  rise  by  about  $5  million  in  1988  and  $53  million  by 
1991. 

Title  III  also  specifies  that  a  commission  would  be  established 
that  would  examine  the  impacts  of  the  special  agricultural  worker 
provisions  on  wages,  working  conditions,  and  issues.  The  CBO  esti- 
mates that  the  costs  of  the  commission,  including  personnel  and 
other  non-labor  expenses,  would  be  about  $2  million  annually  over 
the  next  five  years. 

The  table  on  the  following  page  summarizes  the  estimated  costs 
associated  with  the  special  agricultural  worker  provisions. 

Reports  to  the  Congress  (Function  750). — Title  IV  requires  the 
preparation  of  a  number  of  Presidential  reports.  These  include  a 
comprehensive  triennial  report  on  admissions  under  the  Immigra- 
tion and  Nationgdity  Act  and  the  impact  of  those  admissions,  re- 
ports on  unauthorized  alien  employment  and  discrimination  in  em- 
ployment, biennial  reports  on  the  implementation  of  the  temporary 
agricultural  worker  program,  two  reports  on  the  legalization  pro- 
gram and  its  impact,  and  a  report  on  the  visa  waiver  pilot  pro- 
gram. Title  VI  requires  the  Attorney  General  to  prepare  a  report 
I    for  the  Congress  on  the  resources  required  by  the  INS  to  carry  out 
I    its  enforcement  and  service  responsibilities.  The  cost  of  these  re- 
i    ports  is  assumed  to  be  included  in  the  amounts  authorized  for  the 
INS. 
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In  addition,  the  bill  requires  the  Civil  Rights  Commission  to  mon- 
itor the  implementation  and  enforcement  of  the  employer  sanc- 
tions provisions  and  investigate  any  allegations  of  unlawful  dis- 
crimination due  to  these  provisions.  The  Commission  is  to  report  as 
to  whether  implementation  and  enforcement  of  these  provisions 
has  resulted  in  a  pattern  of  unlawful  discrimination.  Implementa- 
tion of  this  provision  is  expected  to  cost  approximately  $1  million 
each  year. 

State  and  Local  Assistance  for  Incarceration  of  Illegal  Aliens  and 
Certain  Cuban  Nationals  (Function  750). — Title  V  would  require 
the  Attorney  General  to  reimburse  state  and  local  governments  for 
the  costs  of  imprisoning  these  aliens  and  Cuban  nationals  convicted 
of  felonies  and  for  their  pre-trial  and  post-trial  detention.  Appro- 
priations are  authorized  for  such  sums  as  are  necessary  to  carry 
out  this  provision.  CBO  estimates  that  reimbursements  would  be 
required  for  approximately  6,000  prisoners  at  an  average  cost  of 
about  $14,000  per  prisoner-year  in  1987,  rising  to  $17,000  per  year 
by  1991. 

ESTIMATED  BUDGET  IMPACT-INCARCERATION  COSTS  (FUNCTION  750) 


[By  fiscal  year,  in  millions  of  dollars] 


1987 

1988 

1989 

1990 

1991 

Estimated  authorization  level  

Estimated  outlays  

  85 

  70 

90 
90 

95 
95 

100 
100 

105 
105 

Revenues. — CBO  assumes  that  the  Attorney  General  would  col- 
lect a  fee  of  $100  for  each  application  submitted  by  an  alien  for 
permanent  or  temporary  residency  under  the  legalization  provi- 
sions in  Title  II.  CBO  estimates  that  1.8  million  aliens  would  apply 
for  legal  temporary  residency— 0.6  million  in  1987  and  1.2  million 
in  1988.  In  1988  through  1990,  the  1.4  million  aliens  granted  tempo- 
rary residency  would  apply  for  permanent  residency.  The  special 
agricultural  workers  would  also  apply  for  legalization  during  1987 
and  1988:  an  estimated  0.1  million  in  1987  and  0.2  million  in  1988. 
With  a  fee  of  $100  per  application,  CBO  estimates  that  the  govern- 
ment would  receive  a  total  of  $344  million  over  the  four  years  from 
legalization  application  fees. 

ESTIMATED  BUDGET  IMPACT— SPECIAL  AGRICULTURAL  WORKERS  (FUNCTIONS  500,  550,  600,  AND 

650) 

[By  fiscal  year,  in  millions  of  dollars] 

1987       1988       1989       1990  1991 


AFDC  (Function  600): 


Required  budget  authority  

  (M 

6 

25 

35 

36 

Estimated  outlays  

  n 

6 

25 

35 

36 

SSI  (Function  600): 

Required  budget  authority  



(M 

16 

20 

23 

Estimated  outlays  

  (M 

(M 

16 

20 

23 

Food  Stamps  (Function  600): 

Estimated  authorization  level  

  (M 

5 

23 

32 

33 

Estimated  outlays  

  (M 

5 

23 

32 

33 
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ESTIMATED  BUDGET  IMPACT-SPECIAL  AGRICULTURAL  WORKERS  (FUNCTIONS  500,  550,  600,  AND 

650)— Continued 

[By  fiscal  year,  in  millions  of  dollars] 

1987       1988       1989       1990  1991 


Unemployment  compensation  (Function  600): 

Required  budget  authority  

Estimated  outlays  

Disability  Insurance  (Function  650): 

Required  budget  authority  

Estimated  outlays  

Medicaid  (Function  550): 

Required  budget  authority  

Estimated  outlays  

Reimbursement  of  State  public  assistance  costs  (Function  600): 

Estimated  authorization  level  

Estimated  outlays  

Agricultural  Worker  (Commission  (Function  500): 

Estimated  authorization  level  

Estimated  outlays  

Subtotal:  Direct  spending  provisions: 

Required  budget  authority  

Estimated  outlays  

Subtotal:  Amounts  subject  to  appropriation  action: 

Estimated  authorization  level  

Estimated  outlays  

Total: 

Estimated  authorization  level/required  budget  authority  

Estimated  outlays  


5 

39 

59 

61 

61 

(M 

(M 

(M 

(M 

1 

(M 

5 

35 

50 

53 

(M 

5 

35 

50 

53 

(M 

12 

59 

84 

88 

(M 

12 

59 

84 

88 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

(M 

11 

76 

105 

112 

5 

50 

135 

166 

174 

2 

19 

84 

118 

123 

2 

19 

84 

118 

123 

(M 

30 

160 

222 

235 

5 

69 

219 

284 

297 

^  Less  tlian  $0.5  million. 

In  addition,  the  bill  allows  the  Secretary  of  Labor  to  impose  a  fee 
on  employers  importing  temporary  agricultural  workers  to  recover 
the  costs  of  processing  applications  for  certification.  It  has  not  yet 
been  determined  whether  the  Secretary  of  Labor  would  impose 
such  a  fee  and  CBO  is  unable  at  this  time  to  estimate  how  much 
money  would  be  collected  as  a  result  of  this  fee.  Also,  the  bill  per- 
manently exempts  employers  from  pajdng  Federal  Unemployment 
Tax  Act  taxes  on  wages  paid  to  H-2  agricultural  workers.  This  pro- 
vision has  a  negligible  revenue  effect. 

Part  B  to  Title  I  increases  penalties  for  immigration-related  vio- 
lations and  Part  A  outlines  employer  penalties  for  illegal  employ- 
ment of  unauthorized  aliens.  No  estimate  can  be  made  of  the  fines 
that  would  be  collected  by  the  federal  government  as  a  result  of 
these  sections. 

In  addition  to  the  above  effects  on  federal  revenues,  there  are  po- 
tential effects  on  individual  income  tax  revenues  and  social  insur- 
ance contributions.  Revenues  would  increase  if  some  of  the  aliens 
who  are  not  having  taxes  withheld  from  their  wages  at  present 
were  to  have  taxes  withheld  as  a  result  of  this  legislation.  Reve- 
nues would  decrease  if  aliens  who  currently  have  taxes  withheld 
and  are  entitled  to  refunds  that  they  do  not  claim  would  cliam  re- 
fimds  as  a  result  of  this  bill.  Given  the  uncertainties  concerning 
characteristics  of  illegal  aliens,  and  rough  estimates  showing  the 
two  effects  above  to  be  approximately  offsetting,  CBO  shows  no 
effect  of  the  bill  on  these  revenue  sources. 
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ESTIMATED  REVENUE  EFFECT 

[By  fiscal  year,  in  millions  of  dollars] 

1987       1988       1989       1990  1991 


Revenues  from  application  fees   70      166       54  54 


6.  Estimated  cost  to  state  and  local  governments:  By  legalizing 
certain  unauthorized  aliens  currently  residing  in  the  United  States, 
this  bill  could  have  sizable  effects  on  state  and  local  government 
budgets.  Unauthorized  aliens  are  not  eligible  for  welfare  programs 
that  are  partially-  or  full-funded  by  states  and  localities.  When  le- 
galized, these  aliens  would  be  eligible  for  such  programs — immedi- 
ately in  the  case  of  state  programs  and  after  five  years  in  the  case 
of  programs  financed  by  federal  and  state  governments  jointly.  The 
special  agricultural  workers  would  be  eligible  for  federal  and  state 
programs  immediately.  During  the  estimation  period,  however, 
states  and  localities  would  have  no  added  costs  under  CBO's  as- 
sumptions. They  would,  in  fact,  experience  budgetary  savings  to 
the  extent  funds  were  appropriated  to  cover  their  public  assistance, 
education,  and  imprisonment  costs,  as  authorized  in  the  bill.  After 
1991,  however,  when  the  public  assistance  and  education  reim- 
bursements were  no  longer  available,  states  and  localities  would 
experience  increased  costs. 

As  shown  in  the  table,  public  assistance  costs  would  be  zero  to 
the  extent  the  authorized  reimbursements  covered  them  in  full,  as 
CBO  has  assumed.  The  full  amounts  of  any  reimbursements  for 
education  services  are  estimated  to  result  in  state  and  local  sav- 
ings. States  were  required  to  educate  illegal  alien  children  by  the 
Supreme  Court  in  Plyler  vs.  Doe  (June  15,  1982).  Finally,  any  reim- 
bursements for  costs  of  incarcerating  illegal  aliens  currently  borne 
by  states  and  localities  would  also  result  in  budgetary  savings. 


[By  fiscal  year,  in  millions  of  dollars] 


1987 

1988 

1989 

1990 

1991 

Piihlir  a<!<?isf3n«>  

Education  assistance  

  -1 

-63 

-423 

-653 

-712 

Assistance  for  imprisonment  costs  

  -70 

-90 

-95 

-100 

-105 

Total  estimated  state  and  local  outlays  

  -71 

-153 

-518 

-753 

-817 

A  number  of  factors  make  these  estimates  uncertain.  For  pur- 
poses of  this  estimate,  it  is  assumed  that  funds  for  reimbursements 
to  states  would  be  appropriated  in  full.  If  less  than  this  amount 
were  appropriated,  states  and  localities  would  have  lower  savings 
or  even  experience  budgetary  costs.  On  the  other  hand,  with  a  full 
appropriation,  savings  to  states  and  localities  would  be  higher  than 
CBO  has  estimated.  Certain  current  expenditures  by  states  and  lo- 
calities would  be  covered  under  the  grant:  free  health  care  provid- 
ed to  unauthorized  aliens  in  public  hospitals,  assistance  to  Cuban 
and  Haitian  entrants,  and  any  public  assistance  being  received  ille- 
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tail  the  entry  and  stay  of  unauthorized  aliens  before  legalization 
could  proceed. 

9.  Estimate  prepared  by:  Janice  Peskin,  Marjorie  Miller,  Linda 
Radey,  Paul  CuUinan,  L3mne  Davidson,  Julia  Isaacs,  and  Anne 
Manley. 

10.  Estimate  approved  by:  C.G.  Nuckols,  for  James  L.  Blum,  As- 
sistant Director  for  Budget  Analysis. 

Committee  Recommendation 

After  careful  consideration  of  this  legislation,  the  Committee  is 
of  the  opinion  that  this  bill  should  be  enacted  and  accordingly  rec- 
ommends that  H.R.  3810,  as  amended,  do  pass. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 
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TITLE  I— GENERAL 

DEFINITIONS 

Section  101.  (a)  As  used  in  this  Act — 
(1)  *  *  * 

******* 

(15)  The  term  * 'immigrant"  means  every  alien  except  an  alien 
who  is  within  one  of  the  following  classes  of  nonimmigrant  aliens — 
(A)  *  *  * 

*  *  *  *  *  *  * 

(H)  an  alien  having  a  residence  in  a  foreign  country  which 
he  has  no  intention  of  abandoning  (i)  who  is  of  distinguished 
merit  and  ability  and  who  is  coming  temporarily  to  the  United 
States  to  perform  services  of  an  exceptional  nature  requiring 
such  merit  and  ability,  and  who,  in  the  case  of  a  graduate  of  a 
medical  school  coming  to  the  United  States  to  perform  services 
as  a  member  of  the  medical  profession,  is  coming  pursuant  to 
an  invitation  from  a  public  or  nonprofit  private  educational  or 
research  institution  or  agency  in  the  United  States  to  teach  or 
conduct  research,  or  both,  at  or  for  such  institution  or  agency; 
or  (ii)  who  is  coming  temporarily  to  the  United  States  [to  per- 
form temporary  services  or  labor,]  (a)  to  perform  agricultural 
labor  or  services,  as  defined  by  the  Secretary  of  Labor  in  regula- 
tions and  including  agricultural  labor  defined  in  section 
3121(g)  of  the  Internal  Revenue  Code  of  195i  and  agriculture  as 
defined  in  section  3(f)  of  the  Fair  Labor  Standards  Act  of  1938 
(29  U.S.C.  203(f)),  of  a  temporary  or  seasonal  nature,  or  (b)  to 
perform  other  temporary  service  or  labor  if  unemployed  persons 
capable  of  performing  such  service  or  labor  cannot  be  found  in 
this  country,  but  this  clause  shall  not  apply  to  graduates  of 
medical  schools  coming  to  the  United  States  to  perform  serv- 
ices as  members  of  the  medical  profession;  or  (iii)  who  is 
coming  temporarily  to  the  United  States  as  a  trainee,  other 
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the  application  period,  and  until  a  final  determination  on  the 
application  has  been  made  in  accordance  with  this  section,  the 
alien— 

(A)  may  not  be  deported,  and 

(B)  shall  be  granted  authorization  to  engage  in  employ- 
ment in  the  United  States  and  be  provided  an  '^employment 
authorized"  endorsement  or  other  appropriate  work  permit. 

(P  Administrative  and  Judicial  Review. — 

(V  Administrative  and  judicial  review. — There  shall  be 
no  administrative  or  judicial  review  of  a  determination  respect- 
ing an  application  for  adjustment  of  status  under  this  section 
except  in  accordance  with  this  subsection. 

(2)  Administrative  review. — 

(A)  Single  level  of  administrative  appellate 
REVIEW.— The  Attorney  General  shall  establish  an  appel- 
late authority  to  provide  for  a  single  level  of  administrative 
appellate  review  of  such  a  determination. 

(B)  Standard  for  review. — Such  administrative  appel- 
late review  shall  be  based  solely  upon  the  administrative 
record  established  at  the  time  of  the  determination  on  the 
application  and  upon  such  additional  or  newly  discovered 
evidence  as  may  not  have  been  available  at  the  time  of  the 
determination. 

(3)  Judicial  review. — 

(A)  Limitation  to  review  of  deportation. — There 
shall  be  judicial  review  of  such  a  denial  only  in  the  judi- 
cial review  of  an  order  of  deportation  under  section  106. 

(B)  Standard  for  judicial  review. — Such  judicial 
review  shall  be  based  solely  upon  the  administrative  record 
established  at  the  time  of  the  review  by  the  appellate  au- 
thority and  the  findings  of  fact  and  determinations  con- 
tained in  such  record  shall  be  conclusive  unless  the  appli- 
cant can  establish  abuse  of  discretion  or  that  the  findings 
are  directly  contrary  to  clear  and  convincing  facts  con- 
tained in  the  record  considered  as  a  whole. 

(g)  Regulations  Implementing  Section. — The  Attorney  General, 
after  consultation  with  the  Committees  on  the  Judiciary  of  the 
House  of  Representatives  and  of  the  Senate  and  with  qualified  des- 
ignated entities,  shall  prescribe — 

(1)  regulations  establishing  a  definition  of  the  term  ''resided 
continuously",  as  used  in  this  section,  and  the  evidence  needed 
to  establish  that  an  alien  has  resided  continuously  in  the 
United  States  for  purposes  of  this  section,  and 

(2)  such  other  regulations  as  may  be  necessary  to  carry  out 
this  section. 

Such  regulations  may  be  prescribed  to  take  effect  on  an  interim 
final  basis  if  the  Attorney  General  determines  that  this  is  necessary 
in  order  to  implement  this  section  in  a  timely  manner. 

(h)  Temporary  Disqualification  of  Newly  Legalized  Aliens 
From  Receiving  Certain  Public  Welfare  Assistance. — 

(1)  In  general. — During  the  five-year  period  beginning  on  the 
date  an  alien  was  granted  lawful  temporary  resident  status 
under  subsection  (a),  and  notwithstanding  any  other  provision 
of  law — 
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(A)  except  as  provided  in  paragraph  (2),  the  alien  is  not 
eligible  for— 

(i)  any  program  of  financial  assistance  furnished 
under  Federal  law  (whether  through  grant,  loan,  guar- 
antee, or  otherwise)  on  the  basis  of  financial  need,  as 
such  programs  are  identified  by  the  Attorney  General 
in  consultation  with  other  appropriate  heads  of  the 
various  departments  and  agencies  of  Government, 

(ii)  medical  assistance  under  a  State  plan  approved 
under  title  XIX  of  the  Social  Security  Act,  and 

(Hi)  assistance  under  the  Food  Stamp  Act  of  1977; 
and 

(B)  a  State  or  political  subdivision  therein  may,  to  the 
extent  consistent  with  subparagraph  (A),  provide  that  the 
alien  is  not  eligible  for  the  programs  of  financial  assistance 
or  for  medical  assistance  described  in  subparagraph  (A)(ii) 
furnished  under  the  law  of  that  State  or  political  subdivi- 
sion. 

(2)  Exceptions. — Paragraph  (1)  shall  not  apply — 

(A)  to  a  Cuban  and  Haitian  entrant  (as  defined  in  para- 
graph (1)  or  (2)(A)  of  section  501(e)  of  Public  Law  96-^22,  as 
in  effect  on  April  1,  1983), 

(B)  in  the  case  of  assistance  furnished  to  an  alien  who  is 
an  aged,  blind,  or  disabled  individual  (as  defined  in  sec- 
tion 16H(a)(l)  of  the  Social  Security  Act),  or 

(C)  in  the  case  of  medical  assistance  (i)  for  care  and  serv- 
ices provided  to  an  alien  who  is  under  18  years  of  age,  (ii) 
for  emergency  services  (as  defined  for  purposes  of  section 
1916(a)(2)(D)  of  the  Social  Security  Act)  or  (Hi)  for  services 
described  in  section  1916(a)(2)(B)  of  such  Act  (relating  to 
services  for  pregnant  women) 

(3)  Treatment  of  certain  programs.— Assistance  furnished 
under  any  of  the  following  provisions  of  law  shall  not  be  con- 
strued to  be  financial  assistance  described  in  paragraph 
(l)(A)(i): 

(A)  The  National  School  Lunch  Act. 

(B)  The  Child  Nutrition  Act  of  1966. 

(C)  The  Vocational  Education  Act  of  1963. 

(D)  Chapter  1  of  the  Education  Consolidation  and  Im- 
provement Act  of  1981. 

(E)  The  Headstart-Follow  Through  Act. 

(F)  The  Job  Training  Partnership  Act. 

(G)  Subparts  4  and  5  of  part  A  of  title  IV  of  the  Higher 
Education  Act  of  1965. 

(H)  The  Public  Health  Service  Act. 

(I)  Title  V  of  the  Social  Security  Act. 

(4)  Adjustment  not  affecting  fascell-stone  benefits. — 
For  the  purpose  of  section  501  of  the  Refugee  Education  Assist- 
ance Act  of  1980  (Public  Law  96-122),  assistance  shall  be  con- 
tinued under  such  section  with  respect  to  an  alien  without 
regard  to  the  alien's  adjustment  of  status  under  this  section. 

(5)  Modification  of  medicaid  requirements. — The  eligibil- 
ity, comparability,  and  any  other  State  plan  requirements  of 
title  XIX  of  the  Social  Security  Act  are  superceded  to  the  extent 
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required  to  restrict  the  medical  assistance  in  the  manner  de- 
scribed in  this  subsection.  The  Secretary  of  Health  and  Human 
Services,  in  coordination  with  the  Attorney  General,  shall  pro- 
mulgate regulations  in  order  to  carry  out  this  subsection, 
(i)  Dissemination  of  Information  on  Legalization  Pro- 
gram.— Beginning  not  later  than  the  date  designated  by  the  Attor- 
ney General  under  subsection  (a)(1)(A),  the  Attorney  General,  in  co- 
operation with  designated  entities,  shall  broadly  disseminate  in 
English  and  other  appropriate  languages  information  respecting  the 
benefits  which  aliens  may  receive  under  this  section  and  the  re- 
quirements to  obtain  such  benefits.  Such  information  shall  in- 
clude— 

(1)  information  respecting  the  requirements  that  aliens  with 
lawful  temporary  resident  status  would  have  to  meet  to  have 
their  status  adjusted  to  permanent  resident  status  under  subsec- 
tion (b)(1)  and  the  facilities  available  to  provide  education  and 
employment  training  and  opportunities  in  order  to  meet  such  re- 
quirements; 

(2)  information  on  the  conditions  under  which  temporary 
lawful  resident  status  can  be  rescinded  under  subsection  (b)(2); 
and 

(3)  information  on  conditions  for  employment  and  foreign 
travel  of  aliens  with  lawful  temporary  resident  status  under 
subsection  (b)(3). 

*  *  *  *  *  Hi  * 

CHANGE  OF  NONIMMIGRANT  CLASSIFICATION 

Sec.  248.  The  Attorney  General  may,  under  such  conditions  as  he 
may  prescribe,  authorize  a  change  from  any  nonimmigrant  classifi- 
cation to  any  other  nonimmigrant  classification  in  the  case  of  any 
alien  lawfully  admitted  to  the  United  States  as  a  nonimmigrant 
who  is  continuing  to  maintain  that  status,  except  in  the  case  of— 

(1)  an  alien  classified  as  a  nonimmigrant  under  subpara- 
graph (C),  (D),  or  (K)  of  section  101(a)(15), 

(2)  an  alien  classified  as  a  nonimmigrant  under  subpara- 
graph (J)  of  section  101(a)(15)  who  came  to  the  United  States  or 
acquired  such  classification  in  order  to  receive  graduate  medi- 
cal education  or  training,  [and] 

(3)  an  alien  (other  than  an  alien  described  in  paragraph  (2)) 
classified  as  a  nonimmigrant  under  subparagraph  (J)  of  section 
101(a)(15)  who  is  subject  to  the  two-year  foreign  residence  re- 
quirement of  section  212(e)  and  has  not  received  a  waiver 
thereof,  unless  such  alien  applies  to  have  the  alien's  classifica- 
tion changed  from  classification  under  subparagraph  (J)  of  sec- 
tion 101(a)(15)  to  a  classification  under  subparagraph  (A)  or  (G) 
of  such  section  [.]  ,  and 

(4)  an  alien  admitted  as  a  nonimmigrant  visitor  without  a 
visa  under  section  212(1)  or  section  217. 
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(A)  an  alien  knowing  the  alien  is  an  unauthorized  alien 
(as  defined  in  subsection  (g))  with  respect  to  such  employ- 
ment, or 

(B)  an  individual  without  complying  with  the  require- 
ments of  subsection  (b). 

(2)  Continuing  EMPLOYMENT.~It  is  unlawful  for  a  person  or 
other  entity,  after  hiring  an  alien  for  employment  subsequent  to 
the  date  of  the  enactment  of  this  section  and  in  accordance 
with  paragraph  (1),  to  continue  to  employ  the  alien  in  the 
United  States  knowing  the  alien  is  (or  has  become)  an  unau- 
thorized alien  with  respect  to  such  employment. 

(3)  Defense. — A  person  or  entity  that  establishes  that  it  has 
complied  in  good  faith  with  the  requirements  of  subsection  (b) 
with  respect  to  the  hiring,  recruiting,  or  referral  for  employment 
of  an  alien  in  the  United  States  has  established  an  affirmative 
defense  that  the  person  or  entity  has  not  violated  paragraph 
(1)(A)  with  respect  to  such  hiring,  recruiting,  or  referral. 

(i)  Use  of  labor  through  contract.— For  purposes  of  this 
section,  a  person  or  other  entity  who  uses  a  contract,  subcon- 
tract, or  exchange,  entered  into,  renegotiated,  or  extended  after 
the  date  of  the  enactment  of  this  section,  to  obtain  the  labor  of 
an  alien  in  the  United  States  knowing  that  the  alien  is  an  un- 
authorized alien  (as  defined  in  subsection  (g))  with  respect  to 
performing  such  labor,  shall  be  considered  to  have  hired  the 
alien  for  employment  in  the  United  States  in  violation  of  para- 
graph (IXA). 

(5)  Use  of  state  employment  agency  documentation— For 
purposes  of  paragraphs  (1)(B)  and  (3),  a  person  or  entity  shall  be 
deemed  to  have  complied  with  the  requirements  of  subsection  (b) 
with  respect  to  the  hiring  of  an  individual  who  was  referred  for 
such  employment  by  a  State  employment  agency  (as  defined  by 
the  Attorney  Creneral),  if  the  person  or  entity  has  and  retains 
(for  the  period  and  in  the  manner  described  in  subsection  (b)(3)) 
appropriate  documentation  of  such  referral  by  that  agency, 
which  documentation  certifies  that  the  agency  has  complied 
with  the  procedures  specified  in  subsection  (b)  with  respect  to 
the  individual's  referral, 
(b)  Employment  Verification  System. — The  requirements  re- 
ferred to  in  paragraphs  dXB)  and  (3)  of  subsection  (a)  are,  in  the 
case  of  a  person  or  other  entity  hiring,  recruiting,  or  referring  an  in- 
dividual for  employment  in  the  United  States,  the  requirements 
specified  in  the  following  three  paragraphs  (and,  to  the  extent  appli- 
cable, paragraph  (7XC)): 

(1)  Attestation  after  examination  of  documentation  and 
validation  of  social  security  account  number. — 

(A)  In  general. — The  person  or  entity  must  attest,  under 
penalty  of  perjury  and  on  a  form  established  or  designated 
by  the  Attorney  General  by  regulation,  that  he  has  verified 
that  the  individual  is  eligible  to  be  employed  (or  recruited 
or  referred  for  employment)  in  the  United  States — 
(i)  by  examining— 

(I)  the  individual's  United  States  passport,  or 
the  individual's  unexpired  foreign  passport,  if  the 
foreign  passport  has  an  appropriate,  unexpired  en- 
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dorsement  of  the  Attorney  General  authorizing  the 
individual's  employment  in  the  United  States,  or 

(II)  a  document  described  in  subparagraph  (B) 
and  a  document  described  in  subparagraph  (C); 
and 

(ii)  by  validating  (to  the  extent  and  in  the  manner  re- 
quired under  paragraph  (7)(C))  the  social  security  ac- 
count number  presented  by  the  individual. 
A  person  or  entity  has  complied  with  the  requirement  of 
clause  (i)  of  this  subparagraph  with  respect  to  examination 
of  a  document  if  the  document  reasonably  appears  on  its 
face  to  be  genuine.  If  an  individual  provides  a  document  or 
combination  of  documents  that  reasonably  appears  on  its 
face  to  be  genuine  and  that  is  sufficient  to  meet  the  require- 
ments of  clause  (i),  nothing  in  this  paragraph  shall  be  con- 
strued as  requiring  the  person  or  entity  to  solicit  the  pro- 
duction of  any  other  document  or  as  requiring  the  individ- 
ual to  produce  such  a  document. 

(B)  Documents  evidencing  employment  authoriza- 
tion.— A  document  described  in  this  subparagraph  is  the 
individual's — 

(i)  social  security  account  number  card  issued  by  the 
Social  Security  Administration, 

(ii)  certificate  of  birth  in  the  United  States  or  United 
States  consular  report  of  birth,  or 

(Hi)  in  the  case  of  an  individual  without  a  social  se- 
curity card  or  a  certificate  of  birth  in  the  United  States 
or  a  United  States  consular  report  of  birth,  any  other 
identification  acceptable  to  the  Attorney  General. 

(C)  Documents  establishing  identity  of  individual. — 
A  document  described  in  this  subparagraph  is  the  individ- 
ual's— 

(i)  alien  documentation,  identification,  and  telecom- 
munication card,  or  similar  fraud-resistant  card  issued 
by  the  Attorney  General  to  aliens,  or  other  identifica- 
tion issued  by  the  Attorney  General  to  aliens  who  es- 
tablish eligibility  for  employment, 

(ii)  driver's  license  or  similar  document  issued  for 
the  purpose  of  identification  by  a  State,  if  it  contains  a 
photograph  of  the  individual  or  such  other  personal 
identifying  information  relating  to  the  individual  as 
the  Attorney  General  finds,  by  regulation,  sufficient  for 
purposes  of  this  section,  or 

(Hi)  in  the  case  of  individuals  under  16  years  of  age 
or  in  a  State  which  does  not  provide  for  issuance  of  an 
identification  document  (other  than  a  driver's  license) 
referred  to  in  clause  (ii),  documentation  of  personal 
identity  of  such  other  type  as  the  Attorney  General 
finds,  by  regulation,  provides  a  reliable  means  of  iden- 
tification. 

(2)  Individual  attestation  of  employment  authoriza- 
tion.— The  individual  must  attest,  under  penalty  of  perjury 
and  on  the  form  designated  or  established  by  the  Attorney  Gen- 
eral for  purposes  of  paragraph  (1),  that  the  individual  is  a  citi- 
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zen  or  national  of  the  United  States,  an  alien  lawfully  admit- 
ted for  permanent  residence,  or  an  alien  who  is  authorized 
under  this  Act  or  by  the  Attorney  General  to  be  hired,  recruited, 
or  referred  for  such  employment. 

(3)  Retention  of  verification  form.— After  completion  of 
such  form  in  accordance  with  paragraphs  (1)  and  (2),  the  person 
or  entity  must  retain  the  form  and  make  it  available  for  inspec- 
tion by  officers  of  the  Service  or  of  the  Department  of  Labor 
during  such  period  as  the  Attorney  General  shall  specify  in  reg- 
ulations. 

(4)  Copying  of  documentation  permitted. — Notwithstand- 
ing any  other  provision  of  law,  the  person  or  entity  may  copy  a 
document  presented  by  an  individual  pursuant  to  this  subsec- 
tion and  may  retain  the  copy,  but  only  (except  as  otherwise  per- 
mitted under  law)  for  the  purpose  of  complying  with  the  re- 
quirements of  this  subsection. 

(5)  Time  for  compliance. — A  person  or  entity  has  complied 
with  the  requirements  of  this  subsection,  with  respect  to  the 
hiring  of  an  individual,  if  the  requirements  of  this  subsection 
are  first  met  not  later  than  noon  of  the  day  following  the  day 
on  which  the  individual  is  first  employed  by  that  person  or 
entity. 

(6)  Limitation  on  use  of  attestation  form.— A  form  desig- 
nated or  established  by  the  Attorney  General  under  this  subsec- 
tion and  any  information  contained  in  or  appended  to  such 
form,  may  not  be  used  for  purposes  other  than  for  enforcement 
of  this  section  or  section  1546  of  title  18,  United  States  Code. 

(7)  Social  security  account  number  validation  system.— 

(A)  Establishment  of  system. — The  Attorney  General, 
in  cooperation  with  the  Secretaries  of  Labor  and  Health 
and  Human  Services,  shall  establish  a  method  to  validate 
the  social  security  account  numbers  of  individuals  applying 
to  be  hired,  or  recruited  or  referred  for  a  fee,  for  employ- 
ment in  the  United  States. 

(B)  Publication. — The  Attorney  General  shall  provide 
for  publication  in  the  Federal  Register  of  notice  of  the  es- 
tablishment of  the  validation  method  and  the  procedures 
for  its  use  not  earlier  than  6  months,  and  not  later  than  18 
months,  after  the  date  of  the  enactment  of  this  section. 

(C)  Implementation. — Beginning  on  an  effective  date 
(not  earlier  than  90  days,  and  not  later  than  180  days,  after 
the  date  final  regulations  are  published  under  subpara- 
graph (B))  set  forth  by  the  Attorney  General,  in  order  to 
comply  with  the  requirement  of  paragraph  (IXA)  of  this 
subsection  in  the  case  of  a  person  or  other  entity  hiring,  or 
recruiting  or  referring  for  a  fee,  an  individual  for  employ- 
ment in  the  United  States,  the  person  or  other  entity  must, 
pursuant  to  the  verification  method — 

(i)  submit  the  social  security  account  number  of  the 
individual,  and 

(ii)  be  provided  and  record  on  the  form  designated  or 
established  for  purposes  of  that  paragraph  a  validation 
code  indicating  that  the  number  submitted  is  valid. 
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(c)  No  Authorization  of  National  Identification  Cards. — 
Nothing  in  this  section  shall  be  construed  to  authorize,  directly  or 
Indirectly,  the  issuance  or  use  of  national  identification  cards  or  the 
establishment  of  a  national  identification  card. 

(d)  Penalties.— 

(1)  Civil  money  penalty  for  unlawful  employment,  re- 
cruiting, OR  REFERRAL.— 

(A)  In  general. — In  the  case  of  a  person  or  entity  which 
is  determined  (after  notice  and  opportunity  for  an  adminis- 
trative hearing  under  paragraph  (4XA))  to  have  violated 
paragraph  (IXA)  or  (2)  of  subsection  (a)  and  which — 

(i)  has  not  previously  been  determined  (after  opportu- 
nity for  a  hearing  under  paragraph  (iXA))  to  have  vio- 
lated either  such  paragraph,  the  person  or  entity  shall 
be  subject  to  a  civil  penalty  of  not  less  than  $1,000,  and 
not  more  than  $2,000,  for  each  unauthorized  alien  with 
respect  to  whom  the  violation  occurred,  or 

(ii)  has  previously  been  determined  (after  opportunity 
for  a  hearing  under  paragraph  (4XA))  to  have  violated 
either  such  paragraph,  the  person  or  entity  shall  be 
subject  to  a  civil  penalty  of  not  less  than  $2,000,  and 
not  more  than  $5,000,  for  each  unauthorized  alien  with 
respect  to  whom  the  violation  occurred. 

In  determining  the  level  of  civil  penalty  that  is  applicable 
under  this  subparagraph  for  violations  of  paragraph  (IXA) 
or  (2)  of  subsection  (a),  determinations  of  more  than  one  vio- 
lation in  the  course  of  a  single  proceeding  or  adjudication 
shall  be  counted  as  a  single  determination. 

(B)  Criminal  penalty  for  pattern  or  practice  viola- 
tions.— In  the  case  of  a  person  or  entity  which  has  engaged 
in  a  pattern  or  practice  of  employment,  recruitment,  or  re- 
ferral in  violation  of  paragraph  (IXA)  or  (2)  of  subsection 
(a),  the  person  or  entity  shall  be  fined  not  more  than  $1,000, 
imffrisoned  not  more  than  six  months,  or  both,  for  each  vio- 
lation. 

(2)  Enjoining  of  pattern  or  practice  violations. — When- 
ever the  Attorney  General  has  reasonable  cause  to  believe  that  a 
person  or  entity  is  engaged  in  a  pattern  or  practice  of  employ- 
ment, recruitment,  or  referral  in  violation  of  paragraph  (IXA)  or 
(2)  of  subsection  (a),  the  Attorney  General  may  bring  a  civil 
action  in  the  appropriate  district  court  of  the  United  States  re- 
questing such  relief,  including  a  permanent  or  temporary  in- 
junction, restraining  order,  or  other  order  against  the  person  or 
entity,  as  the  Attorney  General  deems  necessary. 

(3)  Civil  money  penalty  for  paperwork  violations.— A 
person  or  entity  which  is  determined  (after  notice  and  opportu- 
nity for  an  administrative  hearing  under  paragraph  (4XA))  to 
have  violated  subsection  (aXlXB)  shall  be  subject  to  a  civil  pen- 

1  alty  of  not  less  than  $250  and  not  more  than  $1,000  for  each 
'  individual  with  respect  to  whom  such  violation  occurred.  In  de- 
termining the  amount  of  the  penalty,  due  consideration  shall  be 
I  given  to  the  size  of  the  business  of  the  employer  being  charged, 
\  the  good  faith  of  the  employer,  the  seriousness  of  the  violation, 
and  the  history  of  previous  violations. 
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contractor  shall,  upon  conviction,  be  fined  not  more  than  $10,000  or 
sentenced  to  prison  for  a  term  not  to  exceed  three  years,  or  both. 


Social  Security  Act 
*  *  *  ♦  ♦  «  * 

PAYMENT  TO  STATES 

Sec.  3.  (a)  From  the  sums  appropriated  therefor,  the  Secretary  of 
the  Treasury  shall  pay  to  each  State  which  has  a  plan  approved 
under  this  title,  for  each  quarter,  beginning  with  the  quarter  com- 
mencing October  1,  1960 — 

(2)  in  the  case  of  Puerto  Rico,  the  Virgin  Islands,  and  Guam, 
an  amount  equal  to  one-half  of  the  total  of  the  sums  expended 
during  such  quarter  as  old-age  assistance  under  the  State  plan, 
not  counting  so  much  of  any  expenditure  with  respect  to  any 
month  as  exceeds  $37.50  multiplied  by  the  total  number  of  re- 
cipients of  old-age  assistance  for  such  month;  plus 

(4)  in  the  case  of  any  State,  an  amount  equal  to  the  sum  of 
the  following  proportions  of  the  total  amounts  expended  during 
such  quarter  as  found  necessary  by  the  Secretary  of  Health 
and  Human  Services  for  the  proper  and  efficient  administra- 
tion of  the  State  plan— 

(A)  75  per  centum  of  so  much  of  such  expenditures  as 
are  for  the  training  (including  both  short-  and  long-term 
training  at  educational  institutions  through  grants  to  such 
institutions  or  by  direct  financial  assistance  to  students  en- 
rolled in  such  institutions)  of  personnel  employed  or  pre- 
paring for  emplojmient  by  the  State  agency  or  by  the  local 
agency  administering  the  plan  in  the  political  subdivision; 
plus 

(B)  100  percent  of  so  much  of  such  expenditures  as  are  for 
the  costs  of  the  implementation  and  operation  of  the  immi- 
gration status  verification  system  described  in  section 
1137(d);  plus 

[(B)3  (C)  one-half  of  the  remainder  of  such  expendi- 
tures. 

******* 

TITLE  III— GRANTS  TO  STATES  FOR  UNEMPLOYMENT 
COMPENSATION  ADMINISTRATION 
******* 

PAYMENTS  TO  STATES 

Sec.  302.  (a)  The  Secretary  of  Labor  shall  from  time  to  time  certi- 
fy to  the  Secretary  of  the  Treasury  for  pa3nnent  to  each  State 
which  has  an  unemplo)anent  compensation  law  approved  by  the 
Secretary  of  Labor  under  the  Federal  Unemplo5mient  Tax  Act, 
such  amounts  as  the  Secretary  of  Labor  determines  to  be  necessary 
for  the  proper  and  efficient  administration  of  such  law  during  the 
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fiscal  year  for  which  such  payment  is  to  be  made,  including  100 
percent  of  so  much  of  the  reasonable  expenditures  of  the  State  as  are 
attributable  to  the  costs  of  the  implementation  and  operation  of  the 
immigration  status  verification  system  described  in  section  1137(d). 
The  Secretary  of  Labor's  determination  shall  be  based  on  (1)  the 
population  of  the  State;  (2)  an  estimate  of  the  number  of  persons 
covered  by  the  State  law  and  of  the  cost  of  proper  and  efficient  ad- 
ministration of  such  law;  and  (3)  such  other  factors  as  the  Secre- 
tary of  Labor  finds  relevant.  The  Secretary  of  Labor  shall  not  certi- 
fy for  payment  under  this  section  in  any  fiscal  year  a  total  amount 
in  excess  of  the  amount  appropriated  therefor  for  such  fiscal  year. 

TITLE  IV— GRANTS  TO  STATES  FOR  AID  AND  SERVICES  TO 
NEEDY  FAMILIES  WITH  CHILDREN  AND  FOR  CHILD-WEL- 
FARE SERVICES 

******* 

Part  A — Aid  to  Families  With  Dependent  Children 
******* 

PAYMENT  TO  STATES 

Sec.  403.  (a)  From  the  sums  appropriated  therefor,  the  Secretary 
of  the  Treasury  shall  pay  to  each  State  which  has  an  approved 
plan  for  aid  and  services  to  needy  families  with  children,  for  each 
quarter,  beginning  with  the  quarter  commencing  October  1,  1958 — 
(1)  *  *  * 

******* 

(3)  in  the  case  of  any  State,  an  amount  equal  to  the  sum  of 
the  following  proportions  of  the  total  amounts  expended  during 
such  quarter  as  found  necessary  by  the  Secretary  for  the 
proper  and  efficient  administration  of  the  State  plan — 

(A)  100  percent  of  so  much  of  such  expenditures  as  are  for 
the  costs  of  the  implementation  and  operation  of  the  immi- 
gration status  verification  system  described  in  section 
1137(dX 

******* 

TITLE  X— GRANTS  TO  STATES  FOR  AID  TO  THE  BLIND 
******* 

PAYMENT  TO  STATES 

Sec.  1003.  (a)  From  the  sums  appropriated  therefor,  the  Secre- 
tary of  the  Treasury  shall  pay  to  each  State  which  has  an  approved 
plan  for  aid  to  the  blind,  for  each  quarter,  beginning  with  the  quar- 
ter commencing  October  1,  1958 — 

******* 

(3)  in  the  case  of  any  State,  an  amount  equal  to  the  sum  of 
the  following  proportions  of  the  total  amounts  expended  during 
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such  quarter  as  found  necessary  by  the  Secretary  of  Health 
and  Human  Services  for  the  proper  and  efficient  administra- 
tion of  the  State  plan — 

(A)  75  per  centum  of  so  much  of  such  expenditures  as 
are  for  the  training  (including  both  short-  and  long-term 
training  at  educational  institutions  through  grants  to  such 
institutions  or  by  direct  financial  assistance  to  students  en- 
rolled in  such  institutions)  of  personnel  employed  or  pre- 
paring for  emplojnnent  by  the  State  agency  or  by  the  local 
agency  administering  the  plan  in  the  political  subdivision; 
plus 

(B)  100  percent  of  so  much  of  such  expenditures  as  are  for 
the  costs  of  the  implementation  and  operation  of  the  immi- 
gration status  verification  system  described  in  section 
1137(d);  plus 

[(B)]  (C)  one-half  of  the  remainder  of  such  expendi- 
tures. 

*  «  *  «  *  «  * 

TITLE  XI— GENERAL  PROVISIONS  AND  PEER  REVIEW 

*  *  *  *  *  *  * 

Part  A — General  Provisions 

*  ;  *  *  ♦  *  *  * 
INCOME  AND  ELIGIBILITY  VERIFICATION  SYSTEM 

Sec.  1137.  (a)  In  order  to  meet  the  requirements  of  this  section,  a 
State  must  have  in  effect  an  income  and  eligibility  verification 
system  which  meets  the  requirements  of  subsection  (d)  and  under 
which — 

(1)  the  State  shall  require,  as  a  condition  of  eligibility  for 
benefits  under  any  program  listed  in  subsection  (b),  that  each 
applicant  for  or  recipient  of  benefits  under  that  program  fur- 
nish to  the  State  his  social  security  account  number  (or  num- 
bers, if  he  has  more  than  one  such  number),  and  the  State 
shall  utilize  such  account  numbers  in  the  administration  of 
that  program  so  as  to  enable  the  association  of  the  records  per- 
taining to  the  applicant  or  recipient  with  his  account  number; 
***♦♦♦* 

(b)  The  programs  which  must  participate  in  the  income  and  eligi- 
bility verification  system  are — 

(1)  the  aid  to  families  with  dependent  children  program 
under  part  A  of  title  IV  of  this  Act; 

(2)  the  medicaid  program  under  title  XIX  of  this  Act; 

(3)  the  unemplojonent  compensation  program  under  section 
3304  of  the  Internal  Revenue  Code  of  1954; 

(4)  the  food  stamp  program  under  the  Food  Stamp  Act  of 
1977;  and 

(5)  any  State  program  under  a  plan  approved  under  title  I, 
X,  XIV,  or  XVI  of  this  Act. 
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(d)  The  requirements  of  this  subsection,  with  respect  to  an  income 
and  eligibility  verification  system  of  a  State,  are  as  follows: 

(1) (A)  The  State  shall  require,  as  a  condition  of  an  individ- 
ual's eligibility  for  benefits  under  any  program  listed  in  subsec- 
tion (b),  a  declaration  in  writing  by  the  individual  (or,  in  the 
case  of  an  individual  who  is  a  child,  by  another  on  the  individ- 
ual 's  behalf),  under  penalty  of  perjury,  stating  whether  or  not 
the  individual  is  a  citizen  or  national  of  the  United  States, 
and,  if  that  individual  is  not  a  citizen  or  national  of  the 
United  States,  that  the  individual  is  in  a  satisfactory  immigra- 
tion status. 

(B)  In  this  subsection — 

(i)  in  the  case  of  the  program  described  in  subsection 
(b)(lX  any  reference  to  an  individual's  eligibility  for  bene- 
fits under  the  program  shall  be  considered  a  reference  to 
the  individuals  being  considered  a  dependent  child  or  to 
the  individual's  being  treated  as  a  caretaker  relative  or 
other  person  whose  needs  are  to  be  taken  into  account  in 
making  the  determination  under  section  402(a)(7), 

(ii)  in  the  case  of  the  program  described  in  subsection 
(b)(4)- 

(I)  any  reference  to  the  State  shall  be  considered  a 
reference  to  the  State  agency,  and 

(II)  any  reference  to  an  individual's  eligibility  for 
benefits  under  the  program  shall  be  considered  a  refer- 
ence to  the  individual's  eligibility  to  participate  in  the 
program  as  a  member  of  a  household,  and 

(III)  the  term  '^satis factory  immigration  status" 
means  an  immigration  status  which  does  not  make  the 
individual  ineligible  for  benefits  under  the  applicable 
program. 

(2)  If  such  an  individual  is  not  a  citizen  or  national  of  the 
United  States,  there  must  be  presented  either— 

(A)  alien  registration  documentation  or  other  proof  of  im- 
migration registration  from  the  Immigration  and  Natural- 
ization Service  that  contains  the  individual's  alien  admis- 
sion number  or  alien  file  number  (or  numbers  if  the  indi- 
vidual has  more  than  one  number),  or 

(B)  such  other  documents  as  the  State  determines  consti- 
tutes reasonable  evidence  indicating  a  satisfactory  immi- 
gration status. 

(3)  If  the  documentation  described  in  paragraph  (2)(A)  is  pre- 
sented, the  State  shall  utilize  the  individual's  alien  file  or  alien 
admission  number  to  verify  with  the  Immigration  and  Natural- 
ization Service  the  individual's  immigration  status  through  an 
automated  or  other  system  (designated  by  the  Service  for  use 
with  States)  that — 

(A)  utilizes  the  individual's  name,  file  number,  admis- 
sion number,  or  other  means  permitting  efficient  verifica- 
tion, and 

(B)  protects  the  individual's  privacy  to  the  maximum 
degree  possible. 

(4)  In  the  case  of  such  an  individual  who  is  not  a  citizen  or 
national  of  the  United  States,  if,  at  the  time  of  application  for 
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benefits,  the  statement  described  in  paragraph  (1)  is  submitted 
but  the  documentation  required  under  paragraph  (2)  is  not  pre- 
sented or  if  the  documentation  required  under  paragraph  (2)(A) 
is  presented  but  such  documentation  is  not  verified  under  para- 
graph (3)— 

(A)  the  State— 

(i)  shall  provide  a  reasonable  opportunity  to  submit 
to  the  State  evidence  indicating  a  satisfactory  immigra- 
tion status,  and 

(ii)  may  not  delay,  deny,  reduce,  or  terminate  the  in- 
dividual ^s  eligibility  for  benefits  under  the  program  on 
the  basis  of  the  individual's  immigration  status  until 
such  a  reasonable  opportunity  has  been  provided;  and 

(B)  if  there  are  submitted  documents  which  the  State  de- 
termines constitutes  reasonable  evidence  indicating  such 
status — 

(i)  the  State  shall  transmit  to  the  Immigration  and 
Naturalization  Service  photostatic  or  other  similar 
copies  of  such  documents  for  official  verification, 

(ii)  pending  such  verification,  the  State  may  not 
delay,  deny,  reduce,  or  terminate  the  individual's  eligi- 
bility for  benefits  under  the  program  on  the  basis  of 
the  individual's  immigration  status,  and 

(Hi)  the  State  shall  not  be  liable  for  the  consequences 
of  any  action,  delay,  or  failure  of  the  Service  to  conduct 
such  verification. 
(5)  If  the  State  determines,  after  complying  with  the  require- 
ments of  paragraph  (4),  that  such  an  individual  is  not  in  a  sat- 
isfactory immigration  status  under  the  applicable  program — 

(A)  the  State  shall  deny  or  terminate  the  individual's  eli- 
gibility for  benefits  under  the  program,  and 

(B)  the  applicable  fair  hearing  process  shall  be  made 
available  with  respect  to  the  individual. 

(e)  Each  Federal  agency  responsible  for  administration  of  a  pro- 
gram described  in  subsection  (b)  shall  not  take  any  compliance,  dis- 
allowance, penalty,  or  other  regulatory  action  against  a  State  with 
respect  to  any  error  in  the  State 's  determination  to  make  an  individ- 
ual eligible  for  benefits  based  on  citizenship  or  immigration 
status — 

(1)  if  the  State  has  provided  such  eligibility  based  on  a  verifi- 
cation of  satisfactory  immigration  status  by  the  Immigration 
and  Naturalization  Service, 

(2)  because  the  State,  under  subsection  (d)(4)(A)(ii),  was  re- 
quired to  provide  a  reasonable  opportunity  to  submit  documen- 
tation, 

(3)  because  the  State,  under  subsection  (d)(4XBXii),  was  re- 
quired to  wait  for  the  response  of  the  Immigration  and  Natural- 
ization Service  to  the  State's  request  for  official  verification  of 
the  immigration  status  of  the  individual,  or 

(J^)  because  of  a  fair  hearing  process  described  in  subsection 
(d)(5)(B). 
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TITLE  XIV— GRANTS  TO  STATES  FOR  AID  TO  THE 
PERMANENTLY  AND  TOTALLY  DISABLED 

PAYMENTS  TO  STATES 

Sec.  1403.  (a)  From  the  sums  appropriated  therefor,  the  Secre- 
tary of  the  Treasury  shall  pay  to  each  State  which  has  an  approved 
plan  for  aid  to  the  permanently  and  totally  disabled,  for  each  quar- 
ter, beginning  with  the  quarter  commencing  October  1,  1958 — 

******* 

(3)  in  the  case  of  any  State,  an  amount  equal  to  the  sum  of 
the  following  proportions  of  the  total  amounts  expended  during 
such  quarter  as  found  necessary  by  the  Secretary  of  Health 
and  Human  Services  for  the  proper  and  official  administration 
of  the  State  plan — 

(A)  75  per  centum  of  so  much  of  such  expenditures  as 
are  for  the  training  (including  both  short-  and  long-term 
training  at  educational  institutions  through  grants  to  such 
institutions  or  by  direct  financial  assistance  to  students  en- 
rolled in  such  institutions)  of  personnel  employed  or  pre- 
paring for  emplojonent  by  the  State  agency  or  by  the  local 
agency  administering  the  plan  in  the  political  subdivision; 
plus 

♦  ♦*♦*** 

(B)  100  percent  of  so  much  of  such  expenditures  as  are  for 
the  costs  of  the  implementation  and  operation  of  the  immi- 
gration status  verification  system  described  in  section 
1137(d);  plus 

[B]  (C)  one-half  of  the  remainder  of  such  expenditures. 
******* 

TITLE  XVI— GRANTS  TO  STATES  FOR  AID  TO  THE  AGED, 
BLIND,  OR  DISABLED 

******* 

payments  to  states 

Sec.  1603.  (a)  From  the  sums  appropriated  therefor,  the  Secre- 
tary shall  pay  to  each  State  which  has  a  plan  approved  under  this 
title,  for  each  quarter,  beginning  with  the  quarter  commencing  Oc- 
tober 1,  1962— 

******* 

(4)  in  the  case  of  any  State,  an  amount  equal  to  the  sum  of 
the  following  proportions  of  the  total  amounts  expended  during 
such  quarter  as  found  necessary  by  the  Secretary  of  Health 
and  Human  Services  for  the  proper  and  efficient  administra- 
tion of  the  State  plan — 

(A)  75  per  centum  of  so  much  of  such  expenditures  as 
are  for  the  training  (including  both  short-  and  long-term 
training  at  educational  institutions  through  grants  to  such 
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institutions  or  by  direct  financial  assistance  to  students  en- 
rolled in  such  institutions)  of  personnel  employed  or  pre- 
paring for  emplojonent  by  the  State  agency  or  by  the  local 
agency  administering  the  plan  in  the  political  subdivision; 
plus 

♦  *  *  *  *  *  * 

(B)  100  percent  of  so  much  of  such  expenditures  as  are  for 
the  costs  of  the  implementation  and  operation  of  the  immi- 
gration status  verification  system  described  in  section 
1137(d);  plus 

[B]  (C)  one-half  of  the  remainder  of  such  expenditures. 

*  «  «  «  *  «  « 

TITLE  XVI— SUPPLEMENTAL  SECURITY  INCOME  FOR  THE 
AGED,  BLIND,  AND  DISABLED 

♦  ♦  *  ♦  *  *  * 

Part  B— Procedural  and  General  Provisions 
payments  and  procedures 
Pa5anent  of  Benefits 

Sec.  163L(a)  *  *  * 

*  .        *  •  *  *  ♦  * 

Applications  and  Furnishing  of  Information 

(e)(1)(A)  The  Secretary  shall,  subject  to  subparagraph  (B),  pre- 
scribe such  requirements  with  respect  to  the  filing  of  applications, 
the  suspension  or  termination  of  assistance,  the  furnishing  of  other 
data  and  material,  and  the  reporting  of  events  and  changes  in  cir- 
cumstances, as  may  be  necessary  for  the  effective  and  efficient  ad- 
ministration of  this  title. 

(B)  The  requirements  prescribed  by  the  Secretary  pursuant  to 
subparagraph  (A)  shall  require  that  eligibility  for  benefits  under 
this  title  will  not  be  determined  solely  on  the  basis  of  declarations 
by  the  applicant  concerning  eligibility  factors  or  other  relevant 
facts,  and  that  relevant  information  will  be  verified  from  independ- 
ent or  collateral  sources  and  additional  information  obtained  as 
necessary  in  order  to  assure  that  such  benefits  are  only  provided  to 
eligible  individuals  (or  eligible  spouses)  and  that  the  amounts  of 
such  benefits  are  correct.  For  this  purpose  and  for  purposes  of  fed- 
erally administered  supplementary  pajnnents  of  the  tj^e  described 
in  section  1616(a)  of  this  Act  (including  payments  pursuant  to  an 
agreement  entered  into  under  section  212(a)  of  Public  Law  93-66), 
the  Secretary  shall,  as  may  be  necessary,  request  and  utilize  infor- 
mation available  pursuant  to  section  6103(1)(7)  of  the  Internal  Rev- 
enue Code  of  1954,  and  any  information  which  may  be  available 
from  State  systems  under  section  1137  of  this  Act,  and  shall  comply 
with  the  requirements  applicable  to  States  (with  respect  to  infor- 
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mation  available  pursuant  to  section  6103(1X7XB)  of  such  Code) 
under  subsections  (aX6)  [and  (c)],  (c),  and  (d)  of  such  section  1137. 

«*«**«* 

TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL  ASSISTANCE 

PROGRAMS 

PAYMENT  TO  STATES 

Sec.  1903.  (a)  From  the  sums  appropirated  therefor,  the  Secretary 
(except  as  otherwise  provided  in  this  section)  shall  pay  to  each 
State  which  has  a  plan  approved  under  this  title,  for  each  quar- 
ter, beginning  with  the  quarter  commencing  January  1,  1966 — 

(1)  *  *  * 

(4)  an  amount  equal  to  100  percent  of  the  sums  expended 
during  the  quarter  which  are  attributable  to  the  costs  of  the  im- 
plementation and  operation  of  the  immigration  status  verifica- 
tion system  described  in  section  1137(d);  plus 

«  «  «  *  *  *  « 


Section  214  of  the  Housing  and  Community  Development  Act 

OF  1980 

restriction  on  use  of  assisted  housing 

Sec.  214.1  (a)  *  *  * 

***♦♦♦* 

(d)  The  following  conditions  apply  with  respect  to  financial  assist- 
ance being  provided  for  the  benefit  of  an  individual: 

dXA)  There  must  be  a  declaration  in  writing  by  the  individ- 
ual (or,  in  the  case  of  an  individual  who  is  a  child,  by  another 
on  the  individuaVs  behalf),  under  penalty  of  perjury,  stating 
whether  or  not  the  individual  is  a  citizen  or  national  of  the 
United  States,  and,  if  that  individual  is  not  a  citizen  or  nation- 
al of  the  United  States,  that  the  individual  is  in  a  satisfactory 
immigration  status. 

(B)  In  this  subsection,  the  term  Satisfactory  immigration 
status"  means  an  immigration  status  which  does  not  make  the 
individual  ineligible  for  financial  assistance. 

(2)  If  such  an  individual  is  not  a  citizen  or  national  of  the 
United  States,  there  must  be  presented  either — 

(A)  alien  registration  documentation  or  other  proof  of  im- 
migration registration  from  the  Immigration  and  Natural- 
ization Service  that  contains  the  individuaVs  alien  admis- 
sion number  or  alien  file  number  (or  numbers  if  the  indi- 
vidual has  more  than  one  number),  or 
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Mr.  Hawkins,  from  the  Committee  on  Education  and  Labor, 
submitted  the  following 


REPORT 

together  with 
MINORITY  AND  ADDITIONAL  VIEWS 

[To  accompany  H.R.  3810] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Education  and  Labor,  to  whom  was  referred 
the  bill  (H.R.  3810)  to  amend  the  Immigration  and  Nationality  Act 
to  revise  and  reform  the  immigration  laws,  and  for  other  purposes, 
having  considered  the  same,  report  those  provisions  of  the  bill 
within  the  jurisdiction  of  the  Committee  with  amendments  and  rec- 
ommend that  the  provisions  as  amended  be  agreed  to. 

The  amendments  (stated  in  terms  of  page  and  line  numbers  of 
the  bill  as  reported  by  the  Committee  on  the  Judiciary)  are  as  fol- 
lows: 

AMENDMENT  NO.  1 

Page,  5,  strike  out  lines  11  through  23. 

AMENDMENT  NO.  2 

Page  6,  line  5,  and  page  7,  line  6,  strike  out  '\l){Cy'  and  insert  in 
lieu  thereof  "(6)(C)". 
Page  10,  strike  out  lines  8  through  14. 

Page  10,  lines  15  and  21,  strike  out  /*(6)  and  "(7)",  respectively, 
and  insert  in  lieu  thereof  "(5)"  and  "(6)",  respectively. 
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"(4)  there  is  a  subsequent  determination  that,  be- 
cause of  an  unsatisfactory  immigration  status,  the  in- 
dividual is  not  eligible  for  the  loan, 
the  official  of  the  institution  making  the  determination 
shall  notify  and  instruct  the  entity  making  the  loan  to 
cease  further  payments  under  the  loan,  but  such  guaranty 
shall  not  be  voided  or  otherwise  nullified  with  respect  to 
such  pa3mients  made  before  the  date  the  entity  receives 
the  notice.". 

Page  60,  after  line  11,  insert  the  following: 

(7)  Under  title  iv  educational  assistance. — Sec- 
tion 489(a)  of  the  ffigher  Education  Act  of  1965  (20 
U.S.C.  1096)  is  amended  by  adding  at  the  end  the  fol- 
lowing: "In  addition,  the  Secretary  shall  provide  for 
pajnnent  to  each  institution  of  higher  education  an 
amount  equal  to  100  percent  of  the  costs  incurred  by 
the  institution  in  implementing  and  operating  the  im- 
migration status  verification  system  under  section 
484(c).". 

Page  61,  after  line  14,  insert  the  following  new  subsection: 

(d)  GAO  Reports.— 

(1)  Report  on  current  pilot  projects. — The  Comp- 
troller Greneral  shall — 

(A)  examine  current  pilot  projects  relating  to 
the  System  for  Alien  Verification  of  Eligibility 
(SAVE)  operated  by,  or  through  cooperative  agree- 
ments with,  the  Immigration  and  Naturalization 
Service,  and 

(B)  report,  not  later  than  October  1,  1987,  to 
Congress  and  to  the  Commissioner  of  the  Immi- 
gration and  Naturalization  Service  concerning  the 
effectiveness  of  such  projects  and  any  problems 
with  the  implementation  of  such  projects,  particu- 
larly as  they  may  apply  to  implementation  of  the 
system  referred  to  in  subsection  (c)(1). 

(2)  Report  on  implemenation  of  verification 
system. — The  Comptroller  General  shall — 

(A)  monitor  and  analyze  the  implementation  of 
such  system, 

(B)  report  to  Congress  and  to  the  appropriate 
Secretaries  described  in  subsection  (cX4XDXii),  by 
not  later  than  April  1,  1989,  on  such  implementa- 
tion, and 

(C)  include  in  such  report  such  recommenda- 
tions for  changes  in  the  system  as  may  be  appro- 
priate. 

Page  61,  line  7,  strike  "The  amendments"  and  insert  "Except  as 
provided  in  paragraph  (4),  the  amendments". 

Page  61,  after  line  10,  insert  the  following  new  paragraph  (and 
redesignate  the  succeeding  paragraph  accordingly): 


5 


(4)  Use  of  verification  system  not  required  for  a  pro- 
gram IN  CERTAIN  CASES.— 

(A)  Report  to  respective  congressional  committees. — 
With  respect  to  each  covered  program  (as  defined  in  sub- 
paragraph (D)(i)),  each  appropriate  Secretary  shall  exam- 
ine and  report  to  the  appropriate  Committees  of  the  House 
of  Representatives  and  of  the  Senate,  by  not  later  than 
April  1,  1988,  concerning  whether  (and  the  extent  to 
which) — 

(i)  the  application  of  the  amendments  made  by  sub- 
section (a)  to  the  program  is  cost-effective  and  other- 
wise appropriate,  and 

(ii)  there  should  be  a  waiver  of  the  application  of 
such  amendments  under  subparagraph  (B). 

The  amendments  made  by  subsection  (a)  shall  not  apply 
with  respect  to  a  covered  program  until  after  the  date  of 
receipt  of  such  report  with  respect  to  the  program. 

(B)  Waiver  in  certain  cases. — If,  with  respect  to  a  cov- 
ered program,  the  appropriate  Secretary  determines,  on 
the  Secretary's  own  initiative  or  upon  an  application  by  an 
administering  entity  and  based  on  such  information  as  the 
Secretary  deems  persuasive  (which  may  include  the  results 
of  the  report  required  under  subsection  (d)(1)  and  informa- 
tion contained  in  such  an  application),  that — 

(i)  the  appropriate  Secretary  or  the  administering 
entity  has  in  effect  an  alternative  system  of  immigra- 
tion status  verification  which — 

(I)  is  as  effective,  accurate,  and  timely  as  the 
system  otherwise  required  under  the  amendments 
made  by  subsection  (a)  with  respect  to  the  pro- 
gram, and 

(II)  provides  for  at  least  the  hearing  and  appeals 
rights  for  beneficiaries  that  would  be  provided 
under  the  amendments  made  by  subsection  (a),  or 

(ii)  the  costs  of  administration  of  the  system  other- 
wise required  under  such  amendments  exceed  the  esti- 
mated savings, 

such  Secretary  may  waive  the  application  of  such  amend- 
ments to  the  covered  program  to  the  extent  (by  State  or 
other  geographic  area  or  otherwise)  that  such  determina- 
tions apply. 

(C)  Basis  for  determination. — A  determination  under 
subparagraph  (B)(ii)  shall  be  based  upon  the  appropriate 
Secretary's  estimate  of — 

(i)  the  number  of  aliens  claiming  benefits  under  the 
covered  program  in  relation  to  the  total  number  of 
claimants  seeking  benefits  under  the  program, 

(ii)  any  savings  in  benefit  expenditures  reasonably 
expected  to  result  from  implementation  of  the  verifica- 
tion program,  and 

(iii)  the  labor  and  nonlabor  costs  of  administration 
of  the  verification  system, 

the  degree  to  which  the  Immigration  and  Naturalization 
Service  is  capable  of  providing  timely  and  accurate  infor- 
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mation  to  the  administering  entity  in  order  to  permit  a  re- 
liable determination  of  immigration  status,  and  such  other 
factors  as  such  Secretary  deems  relevant. 
(D)  Definitions. — In  this  paragraph: 

(i)  The  term  "covered  program"  means  each 
of  the  following  programs: 

(I)  The  aid  to  families  with  dependent 
children  program  under  part  A  of  title  IV 
of  the  Social  Security  Act. 

(II)  The  medicaid  program  under  title 
XIX  of  the  Social  Security  Act. 

^  (III)  The  supplemental  security  income 
program  under  title  XVI  of  the  Social  Se- 
curity Act. 

(IV)  Any  State  program  under  a  plan 
approved  under  title  I,  X,  XIV,  or  XVI  of 
the  Social  Security  Act. 

(V)  The  unemployment  compensation 
program  under  section  3304  of  the  Inter- 
nal Revenue  Code  of  1954. 

(VI)  The  food  stamp  program  under  the 
Food  Stamp  Act  of  1977. 

(VII)  The  programs  of  financial  assist- 
ance for  housing  subject  to  section  214  of 
the  Housing  and  Community  Develop- 
ment Act  of  1980. 

(VIII)  The  program  of  grants,  loans, 
and  work  assistance  under  title  IV  of  the 
Higher  Education  Act  of  1965. 

(ii)  The  term  ''appropriate  Secretary" 
means,  with  respect  to  the  covered  program 
described  in — 

(I)  subclauses  (I)  through  (IV)  of  clause 
(i),  the  Secretary  of  Health  and  Human 
Services; 

(II)  clause  (i)(V),  the  Secretary  of  Labor; 

(III)  clause  (iXVI),  the  Secretary  of  Agri- 
culture; 

(IV)  clause  (i)(VII),  the  Secretary  of 
Housing  and  Urban  Development;  and 

(V)  clause  (i)(VIII),  the  Secretary  of 
Education. 

(iii)  the  term  ''administering  entity"  means, 
with  respect  to  the  covered  program  described 
in — 

(I)  subclause  (I),  (II),  (IV),  (V),  or  (VI)  of 
clause  (i),  the  State  agency  responsible  for 
the  administration  of  the  program  in  a 
State; 

(II)  clause  (i)(III),  the  Secretary  of 
Health  and  Human  Services; 

(III)  clause  (i)(VII),  the  Secretary  of 
Housing  and  Urban  Development,  a 
public  housing  agency,  or  another  entity 
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that  determines  the  eligibility  of  an  indi- 
vidual for  financial  assistance;  and 

(IV)  clause  (iXVIII),  an  institution  of 
higher  education  involved. 

AMENDMENT  NO.  6 

Page  79,  line  23,  strike  out  ''Subparts  4  and  5  of  part  A  of  title" 
and  insert  in  lieu  thereof  "Title". 

AMENDMENT  NO.  7 

Page  85,  line  6,  insert  ''(!)"  after  the  dash. 
Page  85,  after  line  10,  insert  the  following: 

(2)  Amounts  appropriated  under  this  subsection  for  a 
fiscal  year  which  are  not  obligated  by  the  end  of  such  year 
shall  remain  available  for  obligation  during  the  next  fiscal 
year. 

(3)  If  the  amounts  appropriated  under  this  subsection  for 
a  fiscal  year  are  insufficient  to  provide  fully  for  reimburse- 
ment and  payments  under  subsections  (b)  and  (c)  for  the 
fiscal  year — 

(A)  amounts  shall  first  be  obligated  for  purposes  of 
making  payments  to  States  and  State  educational 
agencies  under  such  subsections,  and 

(B)  in  obligating  such  amounts,  amounts  shall  be  al- 
located among  the  States  and  State  educational  agen- 
cies on  an  equal  pro  rata  basis  based  on  their  costs 
under  such  subsections  in  providing  public  assistance 
and  educational  services,  except  as  provided  in  para- 
graph (4). 

(4)  (A)  If  the  amounts  appropriated  under  this  subsection 
for  a  fiscal  year  exceed  40  percent,  but  are  less  than  100 
percent,  of  the  amounts  necessary  to  provide  fully  for  re- 
imbursement and  payments  under  subsections  (b)  and  (c) 
for  the  fiscal  year,  the  subsection  (b)  percentage  (as  defined 
in  subparagraph  (B))  may  exceed  the  subsection  (c)  per- 
centage, so  long  as  the  subsection  (c)  percentage  is  not  less 
than  40  percent. 

(B)  In  subparagraph  (A),  the  terms  ''subsection  (b)  per- 
centage" and  "subsection  (c)  percentage"  mean  the  ratio 
(expressed  as  a  percentage)  of— 

(i)  the  amounts  obligated  for  purposes  of  making 
payments  under  subsection  (b)  or  subsection  (c),  re- 
spectively, to 

(ii)  the  amounts  necessary  to  provide  fully  for  reim- 
bursement and  payments  under  the  respective  subsec- 
tion. 

Page  86,  line  15,  insert  "(1)"  before  "Subject". 
Page  86,  line  21,  strike  out  the  comma  and  all  that  follows  up  to 
the  period  on  line  23. 
Page  86,  after  line  23,  insert  the  following  new  paragraph: 

(2)  The  definitions  and  provisions  of  the  Emergency  Im- 
migrant Education  Act  of  1984  (title  VI  of  Public  Law  98- 
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Sixth,  the  amendment  makes  clear  that  an  administrative  law 
judge's  order  in  a  discrimination  case  (unfair  immigration-related 
employment  practice)  is  a  final  agency  order  and  is  enforceable  im- 
mediately unless  appealed  in  accordance  with  provisions  specified. 

Seventh,  the  term  ''testimony  taken"  has  been  replaced  by  the 
word  ''evidence."  This  assures  that  an  ALJ  may  consider  records  as 
well  as  oral  testimony  in  a  proceeding  under  the  bill. 

Eighth,  the  amendment  provides  for  an  alternative  to  NLRA  pro- 
cedures for  seeking  both  judicial  review  of  the  ALJ's  initial  order, 
and  court  enforcement  of  the  order  if  violated,  as  provided  for  in 
H.R.  3810.  The  new  procedure  works  as  follows:  (1)  once  an  ALJ 
issues  his/her  order,  it  becomes  a  final  agency  order,  subject  to  ju- 
dicial review  on  both  law  and  facts,  (2)  any  person  aggrieved  by 
that  final  order  including  the  complainant,  the  respondent,  or  the 
special  counsel,  may  seek  judicial  review  of  the  ALJ's  order  in  the 
U.S.  Court  of  Appeals,  under  the  substantial  evidence  rule.  This 
appeal  must  be  taken  no  later  than  60  days  after  the  entry  of  the 
final  order,  (3)  if  the  appeal  is  taken  within  the  60  days,  then  the 
Court  of  Appeals  will  review  the  issues  of  fact  and  law  and  issue  its 
own  order.  If  it  is  an  order  to  enforce  the  ALJ's  order,  then  a  viola- 
tion of  the  court  order  is  immediately  enforceable  in  the  Court  of 
Appeals,  as  contempt  of  court,  (4)  if,  however,  the  appeal  of  the 
ALJ's  order  is  not  taken  within  the  60  days,  the  aggrieved  party 
loses  his/her  right  to  review  of  the  ALJ  order.  Therefore,  when  a 
violation  of  that  order  occurs,  an  action  for  enforcement  can  be 
brought,  either  by  the  Special  Counsel  or  the  person  filing  the 
charge,  in  U.S.  district  court. 

Systematic  Alien  Verification  for  Entitlement  (SAVE) 

AMENDMENT  NO.  5 

The  fifth  amendment  adopted  by  the  Committee  is  related  to  the 
SAVE  program. 

SAVE  is  the  acronym  for  the  system  required  by  H.R.  3810  for 
verification  that  an  alien  is  eligible  for  benefits  under  certain  enti- 
tlement programs.  (AFDC,  Medicaid,  Unemployment  Compensa- 
tion, Food  Stamps,  Housing  Assistance,  and  Title  IV  Educational 
Assistance). 

The  Committee  is  fully  committed  to  the  principle  that  only 
those  individuals  eligible  to  receive  federal  program  benefits  should 
receive  them  and  that  every  effort  be  made  to  insure  that  noneligi- 
ble  individuals  are  prevented  from  wrongfully  obtaining  such  bene- 
fits. 

The  Committee  recognizes,  however,  that  the  relationship  be- 
tween an  alien's  legal  status  and  his  eligibility  for  benefits  under 
various  assistance  programs  is  extremely  complex,  both  because  of 
the  large  variety  of  statuses  that  are  available,  and  because  eligi- 
bility rules  differ  significantly  across  programs.  It  is  not  the  inten- 
tion of  this  Committee  to  deny  benefits  to  any  currently  eligible  re- 
cipient. The  Committee's  concern  with  the  SAVE  provision  arises 
from  certain  problems  reported  to  have  surfaced  during  various 
pilot  projects  operated  by  the  Immigration  and  Naturalization 
Service. 
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The  Education  and  Labor  Committee  is  concerned  with  the  man- 
datory nature  of  the  SAVE  provision  of  H.R.  3810,  and  has  there- 
fore amended  section  121  of  H.R.  3810,  as  reported  by  the  Judiciary 
Committee  in  three  respects:  (1)  by  requiring  reports  from  the  Gen- 
eral Accounting  Office,  (2)  by  providing  the  various  program  Secre- 
taries with  discretion  to  waive  the  required  verification  program 
under  certain  circumstances,  and  (3)  clarifying  certain  procedural 
requirements  for  alien  status  verification  for  educational  assistance 
programs. 

Reports  by  the  General  Accounting  Office 

The  SAVE  Program  has  been  in  operation  in  limited  form  in 
pilot  projects  in  a  number  of  status  and  localities,  particularly  Cali- 
fornia, Colorado,  Florida,  Illinois,  Houston,  and  New  York  City.  It 
is  the  Committee's  understanding  that  these  pilot  programs  have 
experienced  various  problems.  The  Committee's  amendment  will 
require  a  report  by  the  Comptroller  General  on  the  current  pilot 
projects.  Mr.  Petri  offered  a  perfecting  amendment,  which  was 
unanimously  accepted  to  assure  that  the  report  is  to  cover  the  ef- 
fectiveness of  the  program  as  well  as  the  problems  shown  by  the 
various  pilots.  The  report  is  to  include  recommendations  for 
changes  prior  to  the  implementation  of  the  system.  The  report 
must  be  filed  with  the  Congress  and  the  Commissioner  of  the  Immi- 
gration and  Naturalization  Service  by  October  1,  1987. 

During  the  implementation  phase,  the  Committee  also  intends 
for  the  Comptroller  General  to  monitor  and  analyze  the  implemen- 
tation of  such  system,  and  report  to  the  Congress  and  the  respec- 
tive program  Secretaries  by  April  1,  1989  on  such  implementation, 
and  to  include  any  recommendations  for  changes  in  the  system 
which  may  be  appropriate. 

Waiver  authority  in  certain  cases 

The  Committee  amendment  is  intended  to  provide  the  various  re- 
spective program  Secretaries  with  the  authority  to  waive  the  re- 
quirements of  the  computer  verification  implementation  under  cer- 
tain circumstances.  In  fact,  the  program  Secretaries  are  required  to 
report  to  the  appropriate  Committees  of  the  House  and  Senate  on 
whether  the  application  of  the  SAVE  program  to  their  programs  is 
cost  effective  and  whether  there  should  be  a  waiver  prior  to  the  im- 
plementation of  SAVE  for  their  programs.  The  respective  secretar- 
ies would  be  permitted  to  waive  the  requirements  of  this  section  if 
persuaded  that  the  administering  agency  has  in  effect  an  alterna- 
tive system  of  immigration  status  verification  which  is  as  effective 
and  timely  as  that  required  under  this  section,  or  if  the  costs  of  ad- 
ministering the  required  system  would  exceed  the  estimated  sav- 
ings in  program  benefits.  The  waivers  could  be  by  program,  state 
or  geographic  region,  as  appropriate. 

The  Committee  is  concerned  that  the  computer  data  base  may 
have  serious  flaws  and  would  like  to  provide  flexibility  to  the  vari- 
ous Secretaries  in  implementing  a  verification  system  which  would 
serve  the  intent  of  the  program  in  benefit  delivery.  The  Committee 
is  further  concerned  that  under  certain  circumstances  the  imple- 
mentation and  operation  of  the  required  verification  system  may 
not  be  cost  effective.  In  examining  a  program  to  determine  whether 
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for  adult  education,  result  in  savings  to  state  and  local  govern- 
ments because  they  are  already  paying  for  such  education.  Thus, 
this  amendment,  by  reducing  these  payments  to  states,  would 
lower  state  and  local  government  savings. 

The  Committee  also  amended  the  System  for  Alien  Verification 
of  Eligibility  (SAVE),  which  would  require  a  number  of  federal  ben- 
efit programs  to  check  with  the  Immigration  and  Naturalization 
Service  as  to  the  resident  status  of  aliens  applying  for  program 
benefits.  These  amendments  would  permit  a  program  or  jurisdic- 
tion not  to  use  SAVE  if  waivers  were  granted  by  Department  Sec- 
retaries. Waivers  could  be  given  if  alternative  verification  systems 
were  found  to  be  as  effective  or  if  the  administrative  costs  of  SAVE 
exceeded  any  estimated  savings.  Without  knowing  more  about 
SAVE  and  the  extent  to  which  waivers  might  be  granted,  the  CBO 
estimate  assumed  that  savings  and  costs  would  be  approximately 
offsetting.  If  the  cost  effectiveness  of  SAVE  could  be  measured  ac- 
curately and  waivers  granted  accordingly,  however,  these  amend- 
ments would  be  likely  to  result  in  federal  budgetary  savings. 

An  amendment  to  the  section  concerning  unfair  immigration-re- 
lated employment  practices  would  make  a  number  of  procedural 
changes  but  would  not  significantly  alter  the  costs  of  this  provision. 
An  amendment  to  Section  101,  regarding  unlawful  emplojonent  of 
aliens,  would  delete  the  criminal  penalty  for  employers  repeatedly 
violating  this  provision  and  instead  would  increase  civil  penalties. 
CBO  is  unable  to  estimate  the  penalties  that  would  be  collected  as 
a  result  of  H.R.  3810  or  of  this  amendment.  The  remaining  amend- 
ments are  estimated  to  have  no  significant  effect  on  the  costs  of 
H.R.  3810. 

If  you  wish  further  details  on  this  estimate,  please  call  me  or 
have  your  staff  contact  Janice  Peskin. 
With  best  wishes. 
Sincerely, 

Rudolph  G.  Penner,  Director. 


U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  July  15,  1986. 

Hon.  Peter  W.  Rodino,  Jr., 

Chairman,  Committee  on  the  Judiciary,  House  of  Representatives, 
Rayburn  House  Office  Building,  Washington,  DC. 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  H.R.  3810,  the  Immigration 
Control  and  Legalization  Amendments  Act  of  1986. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 
With  best  wishes. 
Sincerely, 

Rudolph  G.  Penner,  Director. 
Congressional  Budget  Office  Cost  Estimate,  July  15,  1986 
1.  Bill  number:  H.R.  3810. 
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2.  Bill  title:  Immigration  Control  and  Legalization  Amendments 
Act  of  1986. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
the  Judiciary,  June  25,  1986. 

4.  Bill  purpose:  H.R.  3810  makes  major  revisions  and  reforms  to 
the  Immigration  and  Nationality  Act.  Title  I  focuses  on  the  control 
of  illegal  immigration.  Part  A  of  this  title  makes  the  employment 
of  unauthorized  aliens  unlawful  and  establishes  a  special  counsel  to 
investigate  and  prosecute  immigration-related  unfair  employment 
practices.  Part  B  authorizes  additional  appropriations  for  the  Im- 
migration and  Naturalization  Service  (INS)  and  the  Executive 
Office  of  Immigration  Review  (EOIR)  for  fiscal  years  1986  and  1987 
to  carry  out  the  provisions  of  this  act  and  calls  for  increased  en- 
forcement and  adjudication  activities.  This  part  also  makes  it  un- 
lawful to  transport  any  unauthorized  alien  into  the  United  States 
and  authorizes  an  appropriation  of  $35  million  for  an  immigration 
emergency  fund.  Part  C  requires  a  system  to  verify  the  immigra- 
tion status  of  aliens  applying  for  benefits  under  certain  programs, 
and  establishes  procedures  and  provides  for  federal  reimbursement 
of  states'  costs  to  implement  and  operate  this  system. 

Title  II  of  the  bill  governs  the  legalization  of  unauthorized  aliens 
already  in  the  country.  It  empowers  the  Attorney  General  to  adjust 
the  status  of  unauthorized  aliens  to  that  of  lawfully  admitted 
aliens  eligible  for  temporary  residence  if  they  apply,  meet  certain 
conditions,  can  establish  that  they  illegally  entered  the  United 
States  prior  to  January  1,  1982,  and  have  been  residing  here  con- 
tinuously since  then.  After  one  year  in  temporary  status,  the  Attor- 
ney General  can  adjust  their  status  to  that  of  permanent  resident. 
In  addition,  it  limits  for  a  period  of  five  years  federal  program  ben- 
efits for  which  the  authorized  aliens  granted  resident  status  are  eli- 
gible and  authorizes  appropriations  for  fiscal  years  1987  through 
1991  to  reimburse  states  for  the  costs  of  providing  public  assistance 
to  legalized  aliens  and  educational  services  to  legalized  alien  chil- 
dren. 

Title  III  reforms  existing  law  regarding  legal  immigration.  Part 
A  amends  those  provisions  of  the  Immigration  Act  relating  to  non- 
immigrant workers  (H-2  workers),  provides  legal  resident  status  to 
certain  agricultural  workers,  amends  the  procedures  for  obtaining 
approval  of  H-2  petitions,  allows  the  Secretary  of  Labor  to  charge 
fees  to  recover  the  cost  of  processing  applications  for  certification, 
and  authorizes  a  program  designed  to  recruit  domestic  workers  for 
temporary  labor.  Part  B  changes  certain  numerical  limitations, 
changes  requirements  for  foreign  students,  amends  the  immigra- 
tion laws  regarding  C-4  special  immigrants,  and  establishes  a  visa 
waiver  pilot  program  for  certain  visitors. 

Titles  IV  and  VI  require  a  number  of  reports  to  the  Congress, 
and  Title  V  provides  for  assistance  to  state  and  local  governments 
for  the  costs  of  incarcerating  illegal  aliens  and  certain  Cuban  na- 
tionals. 

5.  Estimated  cost  of  the  Federal  Government: 
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[By  fiscal  year,  in  millions  of  dollars] 


1986       1987       1988       1989       1990  1991 


Direct  spending  provisions: 
Required  budget  authority: 


Function  550  

  1 

44 

184 

261 

277 

Function  570  

Function  600  

  n 

29 

120 

154 

171 

Function  650  

Estimated  outlays: 

Function  550  

  1 

44 

184 

261 

277 

Function  570  

  (M 

(M 

5 

16 

Function  600  

  8 

115 

257 

321 

337 

Function  650  

  (M 

3 

18 

38 

55 

Amounts  subject  to  appropriation  action: 
Estimated  authorization  level: 

Function  500  

Function  600  

Function  750   434 

Estimated  outlays: 

Function  500  

Function  600  

Function  750   


25 

25 

26 

27 

27 

72 

630 

1,132 

1,332 

1,395 

557 

442 

423 

427 

407 

25 

25 

26 

27 

27 

4 

177 

866 

1,268 

1,352 

442 

455 

428 

428 

411 

Total  spending:  Required  budget  authority/estimated 
authorization  level   434      655     1,170     1,885    2,201  2,277 


Estimated  outlays   480  819  1,779  2,348  2,475 

Estimated  revenues   70  166  54  54   

Net  budget  impact:  Estimated  net  increase  or  decrease  { - ) 

in  the  Deficit   410  653  1,725  2,294  2,475 


» Less  than  $0.5  million. 


Basis  of  estimate: 

Control  of  Illegal  Immigration  (Functions  550,  600  and  750). — 
Title  I  of  the  bill  authorizes  additional  appropriations  for  the  INS 
of  $422  million  in  fiscal  year  1986  and  $419  million  in  fiscal  year 
1987,  and  for  the  Executive  Office  of  Immigration  Review  of  $12 
million  in  1986  and  $15  million  in  1987.  The  funds  authorized  for 
the  INS  are  intended  to  provide  improved  services,  enhanced  com- 
munity outreach  and  inservice  training  of  personnel.  This  authori- 
zation would  provide  for  enhanced  enforcement,  including  enforce- 
ment of  employer  sanctions,  and  additional  processing  of  applica- 
tions and  adjudication,  primarily  resulting  from  the  leggdization 
and  agricultural  worker  programs  outlined  by  the  bill.  Because  this 
estimate  assumes  enactment  on  approximately  October  1,  1986,  it 
assumes  that  none  of  the  funds  authorized  for  fiscal  year  1986  will 
be  appropriated,  and  therefore  those  authorizations  will  result  in 
no  outlays.  While  this  title  does  not  authorize  appropriations  for 
those  agencies  after  1987,  CBO  estimates  that  the  additional  activi- 
ties required  by  this  bill  will  result  in  additional  costs  of  approxi- 
mately $220  million  in  1988,  declining  to  $150  million  in  1991. 

This  title  also  requires  the  appointment  of  a  special  counsel 
within  the  Department  of  Justice  for  Immigration-Related  Unfair 
Employment  Practices.  The  special  counsel  would  be  responsible 
for  receiving  and  investigating  complaints  of  such  practices  and 
bringing  them,  when  appropriate,  before  specially  trained  adminis- 
trative law  judges.  Based  on  information  from  the  Immigration  and 
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Naturalization  Service  and  the  National  Labor  Relations  Board, 
CBO  expects  this  process  to  cost  $2  million  in  1987  and  1988  and  $3 
million  in  later  years.  The  bill  does  not,  however,  authorize  appro- 
priations for  this  activity.  Also  required  would  be  a  system  to  vali- 
date the  Social  Security  account  numbers  of  all  individuals  em- 
ployed in  the  United  States.  Employers  would  be  required  to 
submit  each  account  number  and  receive  a  validation  code.  CBO  es- 
timates that  approximately  80  million  numbers  would  be  submitted 
for  validation  each  year.  Based  on  information  from  the  Social  Se- 
curity Administration,  CBO  estimates  that  this  system  would  cost 
about  $130  million  each  year,  beginning  in  1988,  with  slightly 
higher  costs  in  the  first  year.  Both  of  these  estimates  are  highly 
uncertain. 

Title  I  authorizes  an  appropriation  of  $35  million  for  an  immigra- 
tion emergency  fund  to  be  used  for  increased  enforcement  of  the 
nation's  immigration  laws  and  for  providing  assistance  to  states 
and  localities  facing  major  immigration  problems.  CBO  does  not 
show  an  increase  in  outlays  as  a  result  of  this  fund,  because  spend- 
ing is  prohibited  unless  the  President  declares  an  immigration 
emergency,  and  it  is  impossible  to  predict  when,  or  whether,  such  a 
declaration  would  be  made. 

The  bill  requires  that  the  immigration  status  of  aliens  applying 
for  a  number  of  federal  benefit  programs  be  verified  with  the  INS 
beginning  no  later  than  October  1,  1988.  All  state  costs  would  be 
fully  reimbursed  by  the  federal  government.  CBO  estimates  that 
this  provision  would  have  no  significant  budgetary  effect  in  1987  or 
in  1988,  would  reduce  outlays  by  $25  million  in  1989,  and  by  $20 
million  a  year  thereafter.  These  savings  are  very  uncertain.  The 
only  tests  of  the  verification  system  have  been  for  the  Unemploy- 
ment Compensation  program  in  a  few  states,  where  savings  were 
found  to  be  modest.  The  CBO  estimate  for  the  Unemployment  Com- 
pensation program  is  based  on  these  test  results.  Savings  for  the 
Aid  to  Families  with  Dependent  Children,  Medicaid,  and  Food 
Stamp  programs  are  based  on  the  number  of  cases  found  to  be  in 
error  because  of  alien  status,  as  reported  in  the  quality  control 
data  systems.  This  estimation  procedure  underestimates  savings. 
Costs  are  based  on  information  provided  by  the  INS  and  assume  in 
most  cases  a  statewide  system  of  checking.  These  costs  are  underes- 
timated because  some  states  with  country-run  programs  would 
have  higher  costs.  Also,  there  is  expected  to  be  considerable  adjudi- 
cation, because  the  INS  data  are  out-of-date  and  incomplete;  this 
cost  cannot  be  estimated. 

The  following  table  summarizes  the  costs  of  Title  I. 

ESTIMATED  BUDGET  IMPACT— CONTROL  OF  ILLEGAL  IMMIGRATION  (FUNCTIONS  550,  600,  AND  750) 


[By  fiscal  year,  in  million  of  dollars] 


1985 


1987 


1988 


1989 


1990 


1991 


Authorization: 

Immigration  and  Naturalization  Service  ^ . 
Executive  Office  of  Immigration  Review  ^ 

Immigration  emergencies  

Status  verification  ^  

Other  estimated  costs  *  


422 

12 


419 
15 
35 


(3)  _i5  _io  _io 
351       317       311  286 
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ESTIMATED  BUDGET  IMPACT-CONTROL  OF  ILLEGAL  IMMIGRATION  (FUNCTIONS  550,  600,  AND 

750)— Continued 


[By  fiscal  year,  in  millions  of  dollars] 


1986 

1987 

1988 

1989 

1990 

1991 

Total  estimated  authorizations  

  434 

471 

351 

302 

301 

276 

Estimated  outlays  

371 

364 

297 

292 

270 

'  It  is  assumed  that  enactment  of  this  bill  will  not  allow  time  for  funds  to  be  appropriated  in  fiscal  year  1986;  therefore,  no  outlays  are  shown 
for  the  1986  authorizations. 

2  The  bill  authorizes  such  sums  as  may  be  necessary  for  the  INS.  This  estimate  also  includes  CBO's  estimate  of  costs  and  savings  in  functions 
550  and  600, 

3  Less  than  $0.5  million. 

This  amount  reflects  estimated  costs  for  which  no  authorizations  are  provided  in  the  bill.  These  costs  are  largely  for  INS  enforcement  and 
processing  activities  after  1987,  and  for  the  required  system  for  validating  an  individual's  Social  Security  number. 

Legalization  (Functions  550,  570,  600,  and  650). — By  legalizing 
some  unauthorized  aliens  currently  in  the  United  States,  Title  II 
would  increase  federal  outlays  in  functions  550  (Health,  including 
Medicaid),  570  (Medicare),  600  (Income  Security),  and  650  (Soci^ 
Security).  First,  the  provisions  that  legalize  unauthorized  aliens 
would  entitle  the  aliens  to  receive  benefits  after  five  years  from  a 
number  of  federal  assistance  programs.  Such  programs  as  Aid  to 
Families  with  Dependent  Children  (AFDC),  Supplemental  Security 
Income  (SSI),  Medicaid,  and  Food  Stamps  now  require  recipients  to 
be  citizens  or  have  resident  status.  Because  the  provisions  of  the 
bill  preclude  most  aliens  granted  resident  status  from  receiving 
any  program  of  federal  financial  assistance  based  on  "financial 
need, '  Medicaid,  and  Food  Stamps  for  a  period  of  five  years,  feder- 
al outlays  for  these  programs  generally  do  not  begin  until  fiscal 
year  1992,  beyond  our  estimating  period.  An  exception  is  made  in 
the  bill  for  the  aged,  blind,  and  disabled  and  for  medical  assistance 
provided  to  children  under  18  years  of  age,  pregnant  women,  and 
those  in  need  of  emergency  services.  Hence,  the  cost  estimate  does 
show  increased  federal  outlays  for  SSI,  Medicaid,  and  Food  Stamps 
beginning  in  fiscal  year  1987.  In  addition,  in  other  programs  that 
are  not  based  on  "financial  need,"  such  as  Disability  Insurance 
(DI),  some  legalized  aliens  who  would  not  have  collected  benefits 
would  now  be  expected  to  do  so. 

Second,  Title  II  provides  an  authorization  for  the  appropriation 
of  such  sums  as  may  be  necessary  in  fiscal  years  1987  through  1991 
to  reimburse  states  for  100  percent  of  the  costs  of  public  assistance 
to  eligible  legalized  aliens.  Aliens  granted  resident  status  are  eligi- 
ble for  five  years.  The  bill  also  authorizes  payments  over  the  same 
five-year  period  to  state  education  agencies  to  assist  in  providing 
educational  services  for  the  legalized  alien  children  in  elementary 
and  secondary  schools. 

Added  federal  program  outlays  as  a  result  of  legalizing  unauthor- 
ized aliens  under  Title  II  of  the  bill  as  shown  in  the  table  below. 
These  added  outlays  are  estimated  to  be  $8  million,  $272  million, 
$1,143  million,  $1,646  million,  and  $1,777  million  in  fiscal  years 
1987  through  1991,  respectively. 

This  estimate  is  very  uncertain,  particularly  because  of  the  three 
factors  discussed  below.  First,  this  estimate  includes  federal  outlays 
for  the  grants  to  states  that  are  large  enough  to  cover  the  full  esti- 
mated costs  to  states  for  public  assistance  to  the  legalized  aliens 
and  education  services  for  the  legalized  alien  children.  Less  than 
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the  full  costs,  however,  might  be  appropriated.  Second,  this  esti- 
mate depends  importantly  on  the  number  of  unauthorized  aliens  in 
the  United  States,  for  which  little  hard  evidence  exists.  It  has  been 
generally  accepted  that  there  were  3  to  6  million  unauthorized 
aliens  in  the  United  States  in  the  late  1970s.  The  CBO  estimate 
uses  4.5  million  aliens  in  1977,  the  midpoint  of  the  range.  Even  less 
is  known  about  how  the  numbers  of  unauthorized  aliens  in  the 
United  States  may  have  changed  in  recent  years,  although  anecdot- 
al evidence  indicates  there  has  been  some  net  inflow.  Based  on  con- 
versations with  persons  knowledgeable  about  the  unauthorized 
alien  population,  CBO  assumes  a  net  increase  of  150,000  in  each 
year  beginning  in  1980.  In  1986,  then,  CBO  assumes  that  there  are 
5.6  million  imauthorized  aliens  in  the  United  States. 

Of  the  5.6  million  unauthorized  aliens,  CBO  estimates  that  40 
percent  have  resided  continuously  in  the  United  States  since  Janu- 
ary 1,  1982,  making  them  eligible  for  legalization  under  this  bill. 
This  figure  is  based  on  percentages  from  Immigration  and  Natural- 
ization Service  (NS)  studies,  which  have  been  adjusted  upward  to 
reflect  the  assumption  that  some  unauthorized  aliens  are  aware  of 
the  possibility  of  legalization  because  of  legislative  activity  in 
recent  years.  Among  those  eligible,  we  assume — again  based  on 
conversation  with  experts — that  approximately  60  percent  would 
apply  for  and  be  granted  resident  status.  The  resulting  number  of 
imauthorized  aliens  who  would  be  granted  resident  status  is  esti- 
mated to  be  1.4  million. 

Finally,  the  number  of  legalized  aliens  who  would  qualify  for 
government  assistance  programs  is  imcertain.  In  large  part,  tlus  re- 
flects a  lack  of  data  on  the  economic  and  demographic  characteris- 
tics of  imauthorized  aliens — for  example,  their  employment  status 
and  wages  or  their  age  and  marital  status.  In  developing  the  esti- 
mates of  nimibers  of  legalized  aliens  who  would  receive  benefits 
from  government  programs,  CBO  assumes  that  the  unauthorized 
aliens  would  have  to  show  at  the  time  of  their  applicant  for  resi- 
dency that  they  had  not  been  nor  would  they  be  likely  to  be 
"public  charges,"  as  specified  in  Section  212  of  the  Immigration 
and  Nationality  Act.  However,  the  bill  would  allow  resident  status 
to  an  unemployed  alien  if  that  alien  could  demonstrate  a  history  of 
employment  without  reliance  on  public  cash  assistance.  Thus,  at 
the  time  the  aliens  would  become  residents,  most  would  presimi- 
ably  be  working.  Over  time,  however,  they  could  be  expected  to  re- 
semble the  U.S.  population  as  to  receipt  of  benefits  from  entitle- 
ment programs.  By  1990,  CBO  assumes  that  the  percentage  of  un- 
authorized aliens  receiving  government  benefits  would  resemble 
that  of  the  U.S.  population  for  similar  age,  sex,  ethnic  origin,  and 
income  groupings.  In  the  interim  years,  CBO  assumes  that  a  grow- 
ing fraction  of  potential  eligibles  would  in  fact  receive  benefits;  5 
percent  in  1987,  30  percent  in  1988,  and  75  percent  in  1989. 

In  addition  to  the  general  basis  of  these  estimates,  each  individ- 
ual program  estimate  entailed  specific  procedures  and  assumptions. 
The  details  for  each  program  are  discussed  below. 

The  SSI  program  provides  benefits  to  aged,  blind,  and  disabled 
persons.  Benefit  levels  are  set  by  the  federal  government,  which 
pays  the  fiill  cost  of  the  program,  although  states  may  supplement 
federal  benefits  and  most  do.  Under  this  bill,  legalized  aliens  would 
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be  eligible  to  receive  SSI  upon  confirmation  of  residency  status. 
Costs  to  the  federal  government  are  estimated  to  rise  from  an  in- 
significant amount  in  1987  to  $116  million  in  1991.  CBO's  cost  esti- 
mate is  based  on  a  recipiency  rate  of  0.90  percent  of  the  alien  popu- 
lation for  the  aged  and  0.94  percent  for  the  blind  and  disabled.  The 
recipiency  rate  for  the  aged  is  based  on  Census  data  which  show 
1.80  percent  of  illegal  aliens  to  be  aged,  an  assumed  income  eligibil- 
ity of  100  percent,  and  a  participation  rate  for  the  eligible  of  50 
percent.  The  recipiency  rate  for  the  blind  and  disabled  is  based  on 
the  current  recipiency  rate  for  the  population.  The  aliens  are  esti- 
mated to  receive  the  full  SSI  basic  benefit,  or  $4,131  in  1987. 

Food  stamps  are  issued  to  eligible  low-income  households.  Bene- 
fits (and  approximately  one-half  of  state  administrative  expenses) 
are  funded  by  the  federal  government.  As  with  AFDC,  most  legal- 
ized aliens  could  not  receive  food  stamps  until  1992,  although  legal- 
ized aliens  who  received  SSI  could  also  receive  food  stamps.  Food 
stamp  costs  are  estimated  to  be  insignificant  in  1987,  rising  to  $6 
million  in  1991.  This  figure  is  based  on  the  estimated  number  of 
aliens  added  to  the  SSI  rolls  and  a  food  stamp  participation  rate  of 
45  percent,  the  estimated  current  rate  for  SSI  recipients.  Average 
annual  benefits  per  person  in  1987  are  estimated  to  be  $444. 

The  Unemployment  Compensation  program  provides  weekly  cash 
benefits  to  workers  who  are  involuntarily  unemployed  and  who 
have  had  at  least  a  moderate  amount  of  work  experience  during  a 
one-year  period  prior  to  losing  their  jobs.  Under  this  bill.  Unem- 
ployment Compensation  costs  for  newly  legalized  alien  workers  are 
estimated  to  rise  from  $3  million  in  1987  to  $115  million  in  1991. 
This  estimate  is  based  on  several  assumption  for  newly  legalized 
alien  workers.  Consistent  with  recent  labor  force  data  on  young 
Hispanics,  CBO  assumes  that  80  percent  of  these  workers  would 
participate  in  the  labor  force,  a  higher  rate  than  the  average  of  the 
U.S.  population.  Because  most  probable  work  in  service  industries, 
which  are  less  prone  to  cyclical  unemployment,  and  because  even- 
low-wage  jobs  in  this  country  probably  appear  attractive  when  com- 
pared to  those  in  the  country  of  origin,  CBO  assumes  that  the 
newly-legalized  population  would  have  unemployment  rates  one 
percentage  point  lower  than  those  in  effect  for  the  rest  of  the  U.S. 
population.  Further,  assuming,  as  some  evidence  indicates,  that 
these  individuals'  earnings  are  about  60  percent  of  those  of  compa- 
rable U.S.  production  or  nonsupervisory  workers  (and  assuming  a 
50  percent  wage  replacement  rate),  CBO  estimates  that  the  average 
weekly  benefit  amount  for  these  workers  would  be  about  $97  in 
1987,  one-fourth  lower  than  that  for  the  remainder  of  the  popula- 
tion. 

The  Disability  Insurance  (DI)  program  covers  persons  who  are  to- 
tally disabled  (whose  disability  is  expected  to  last  at  least  12 
months  or  result  in  death)  and  who  have  sufficient  work  histories 
in  covered  emplojmient.  Costs  in  DI  of  the  legalized  aliens  are  esti- 
mated to  rise  from  an  insignificant  amount  in  1987  to  $54  million 
in  1991.  Because  the  evidence  indicates  that  unauthorized  aliens 
are  relatively  young  on  average,  they  would  be  less  likely  to  be  dis- 
abled than  the  U.S.  population  as  a  whole.  Also,  because  they  have 
been  in  the  United  States  for  relatively  short  periods  of  time,  they 
might  not  qualify  for  DI,  which  requires  for  most  workers  covered 
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earnings  during  20  out  of  the  last  40  calendar  quarters.  For  all  of 
these  reasons,  their  DI  recipiency  rate  would  be  less  than  that  of 
the  U.S.  population;  CBO  estimates  the  rate  to  be  about  0.1  percent 
in  1987,  with  this  rate  rising  to  about  0.7  percent  in  1991.  Their 
benefit  levels  would  also  be  less,  reflecting  lower  than  average 
wages  and  shorter  work  histories.  The  CBO  estimates  average  ben- 
efits to  be  about  $4,300  in  1991. 

The  Medicaid  program  provides  health  care  coverage  to  recipi- 
ents of  AFDC  and  SSI  and  to  others  who  may  qualify  as  "medically 
needy."  Under  the  bill.  Medicaid  would  be  provided  to  aliens  on 
SSI  and  to  children,  pregnant  women,  and  emergency  cases  who 
could  meet  Medicaid's  eligibility  criteria.  Costs  are  estimated  to 
rise  from  $1  million  in  1987  to  $231  million  in  1991.  Medicaid  bene- 
ficiaries are  based  on  numbers  of  aliens  estimated  to  receive  SSI 
and  numbers  estimated  to  receive  AFDC  who  would  be  children, 
pregnant  women,  or  in  need  of  emergency  services,  with  some  in- 
crease for  the  medically  needy.  Benefits  are  current  averages  per 
SSI  or  AFDC  enroUee,  adjusted  to  1987  and  later. 

Costs  in  the  Medicare  program,  which  provides  health  care  cov- 
erage to  the  aged  and  disabled  covered  by  Social  Security,  would 
rise  to  $16  million  by  1991.  These  costs  would  be  for  those  aliens 
who  would  receive  DI. 

Reimbursements  to  states  for  public  assistance  costs  are  estimat- 
ed to  cost  $2  million  in  1987  and  $527  million  in  1991.  These  reim- 
bursements are  based  on  costs  in  state  and  local  General  Assist- 
ance (GA)  programs.  These  programs  are  fully-funded  by  states  and 
localities  and  provide  benefits  to  low-income  persons  and  families 
who  do  not  qualify  for  the  federally-funded  cash  welfare  programs. 
GA  provides  both  cash  payments  and  medical  coverage.  Two  groups 
of  aliens  would  qualify  for  GA:  those  who  would  never  be  eligible 
for  federal  welfare  programs  (for  example,  low-income  working 
two-parent  families  with  children,  and  non-aged,  non-disabled  cou- 
ples or  single  persons  without  children)  and  those  who  would  be 
made  ineligible  for  AFDC  by  the  bill  for  a  period  of  five  years. 

Among  the  first  group,  CBO  estimates  that  1.3  percent  of  the 
aliens  would  receive  an  average  annual  cash  GA  benefit  of  $1,725 
in  1987.  This  estimate  is  based  on  current  recipiency  rates  and  ben- 
efit levels  in  GA  programs.  Among  the  second  group,  CBO's  esti- 
mate for  families  who  would  have  qualified  for  AFDC  is  based  on 
the  assumption  that  52  percent  of  the  aliens  given  resident  status 
would  be  married  men  and  women,  reflecting  demographic  data  on 
unauthorized  aliens,  which  show  about  79  percent  to  be  adults  and 
the  majority  to  be  young  and  male,  and  marital  rates  in  the  United 
States.  Of  the  married  men  and  women,  4.5  percent  of  those  not  of 
Spanish  origin  and  17.0  percent  of  those  of  Spanish  origin  are  esti- 
mated to  receive  AFDC.  These  rates  of  AFDC  recipiency  are  those 
which  currently  exist  in  the  program.  The  average  annual  cash 
benefit  for  these  alien  families  is  estimated  to  be  $2,150  in  1987. 
These  aliens  would  also  receive  medical  GA.  Their  average  annual 
medical  benefits  are  estimated  to  be  $715  in  1987. 

Reimbursements  to  states  for  education  services  are  estimated  to 
cost  $1  million  in  1987  and  $712  million  in  1991.  This  cost  assumes 
a  full  appropriation  of  funds  to  cover  total  costs  of  educating  the 
eligible  alien  children.  Of  the  total  legalized  alien  population,  15 
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percent — or  about  200,000 — are  estimated  to  be  children  of  school 
age.  Average  per  pupil  costs  were  $3,086  during  the  1983-1984 
school  year,  the  latest  data  available.  CBO  assumes  that  this  1983- 
1984  per  pupil  cost  would  be  used  in  calculating  reimbursements  to 
the  states  in  1987.  This  is  consistent  with  current  procedures  in 
Chapter  I  education  aid  to  disadvantaged  children.  Outlays  reflect 
a  spending  pattern  of  2  percent  in  the  first  year,  77  percent  in  the 
second  year,  and  21  percent  in  the  third  year. 

The  table  on  the  following  page  summarizes  the  estimated  costs 
associated  with  Title  II. 

Agricultural  Worker  Provisions  (Function  500,  550,  600,  and 
650). — Title  HI  of  the  bill  provides  for  the  availability  of  temporary 
agricultural  workers  and  for  the  legalization  of  certain  illegal  alien 
workers  recently  employed  in  agriculture.  CBO  estimates  the  agri- 
cultural worker  provisions  would  increase  federal  outlays  by  $56 
million  in  1987,  rising  to  $324  million  by  1991. 

The  bill  authorizes  such  sums  as  may  be  necessary  to  enable  the 
Department  of  Labor  (DOL)  to  make  determinations  and  issue  cer- 
tifications under  a  new  H-2A  worker  program,  targeted  at  agricul- 
ture. The  H-2  worker  program  allows  foreign  workers  to  enter  the 
United  States  temporarily  to  work  in  jobs  for  which  employers 
cannot  find  domestic  workers.  In  making  this  estimate,  it  is  as- 
sumed that  the  combination  of  employer  sanctions  and  a  strength- 
ened INS  would  act  as  effective  deterrents  to  the  hiring  of  illegals 
to  perform  agricultural  labor.  It  is  further  assumed  that  the  H-2A 
worker  program  would  expand  to  fill  the  otherwise  unmet  demand 
for  agricultural  labor,  thereby  increasing  the  administative  costs  of 
DOL. 

According  to  staff  from  the  Department  of  Agriculture  (USDA), 
if  employer  sanctions  were  effectively  enforced,  growers  would 
need  between  250,000  and  500,000  guest  workers.  Because  the  CBO 
assumes  that  about  250,000  illegal  alien  workers  in  agriculture 
would  be  legalized  under  the  special  agricultural  worker  provision 
discussed  below,  the  number  of  H-2A  workers  could  range  up  to 
250,000  guest  workers.  The  DOL  is  currently  receiving  about  800 
applications  per  year  for  H-2  agricultural  workers,  and  each  appli- 
cation requests  an  average  of  25  workers.  Administrative  costs 
were  about  $3  million  in  1985,  or  $3,750  per  application,  for  the  ag- 
ricultural part  of  the  H-2  worker  program,  and  they  are  estimated 
to  increase  by  about  5  percent  per  year. 

Currently,  those  illegal  immigrants  who  work  in  agriculture  are 
located  primarily  in  the  West  and  Southwest,  while  most  H~2 
workers  are  employed  in  the  East.  Since  western  agricultural  con- 
cerns tend  to  be  far  larger  than  eastern,  it  is  assumed  that  future 
applications  would  be  for  about  40  workers  on  average.  Using  a 
projected  cost  per  application  of  about  $4,100  in  1987,  CBO  esti- 
mates that  1987  administrative  costs  would  be  $13  million.  This 
figure  is  based  on  an  estimated  3,125  applications:  125,000  guest 
workers — the  midpoint  of  the  estimated  range  noted  above — and  an 
estimated  40  workers  per  application. 
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ESTIMATED  BUDGET  IMPACT-LEGALIZATION  (FUNCTIONS  550,  570,  600,  AND  650) 

[By  fiscal  year,  in  millions  of  dollars] 


1987       1988       1989       1990  1991 


SSI  (function  600): 


Required  budget  auttwrity  

  (M 

23 

83 

103 

116 

Estimated  outlays  

  n 

23 

83 

103 

116 

Food  stamps  (function  600): 

Estimatwl  authorizatiofi  level  

  n 

1 

4 

6 

6 

Estimated  outlays  

  n 

1 

4 

6 

6 

Unemployment  compensation  (function  600): 

Required  budget  authori^  

Estimated  outlays  

3 

47 

88 

116 

115 

Disability  insurance  (function  650): 

Required  budget  authority  

Estimated  outlays  

  n 

3 

18 

38 

54 

Medicaid  (function  550): 

Required  budget  autliority  

1 

39 

156 

218 

231 

Estimated  outlays  

1 

39 

156 

218 

231 

Medicare  (function  570): 

Required  budget  authority   

Estimated  outlays 

V  / 

5 

16 

PoimhiircAmonf  nf  ^tato  niihllr  acQistan/Hi  fwt?  /fiinrtinn  Rfin^- 

Estimated  authorization  level  

2 

96 

370 

507 

527 

Estimated  outlays  

2 

96 

370 

507 

527 

Payments  to  States  for  education  osts  (function  600): 

Estimated  authorization  level  

70 

516 

690 

717 

754 

Estimated  outlays  

1 

63 

423 

653 

712 

Subtotal:  Direct  spending  provisions: 

Required  budget  authority  

1 

62 

239 

321 

347 

Estimated  outlays  

4 

112 

345 

480 

532 

Subtotal:  Amounts  subject  to  appropriation  action: 

Estimated  authorization  level....  

72 

613 

1,064 

1,230 

1,288 

Estimated  outlays  

4 

160 

798 

1,166 

1,245 

Total: 

Estimated  authorization  level/  required  budget  authority  

73 

675 

1,303 

1,551 

1,635 

Estimated  outlays  

8 

272 

1,143 

1.646 

1,777 

1  Less  than  $0.5  million. 

In  addition,  the  bill  requires  the  federal  government  to  establish 
a  program  to  (a)  recruit  domestic  workers  to  perform  services  that 
might  otherwise  be  performed  by  temporary  foreign  nonimmigrant 
laborers,  and  (b)  monitor  the  terms  and  conditions  under  which 
temporary  agricultural  workers  are  employed  in  the  United  States. 
A  total  of  $10  million  per  year  beginning  in  1987  is  authorized  for 
these  purposes. 

The  estimated  budget  impact  of  the  temporary  agricultural 
worker  program  in  H.R.  3810  is  summarized  in  the  following  table. 

ESTIMATED  BUDGET  IMPACT— TEMPORARY  AGRICULTURAL  WORKERS  (FUNCTION  500) 


[By  fiscal  year,  in  millions  of  cWlars] 


1987 

1988 

1989 

1990 

1991 

H-2A  Wori(er  Program: 

Estimated  authorization  level  

  13 

13 

14 

15 

15 

Estimated  outlays  

  13 

13 

14 

15 

15 

Domestic  woricer  recruitment 

Authorization  level  

  10 

10 

10 

10 

10 

Estimated  outlays  

  10 

10 

10 

10 

10 
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The  bill's  provision  for  special  agricultural  workers  would  estab- 
lish legal  status  for  agricultural  workers  who  could  demonstrate 
that  they  had  worked  at  least  60  days  in  agricultural  employment 
during  the  period  from  May  1,  1985  to  May  1,  1986.  Since  these 
workers  would  be  provided  with  legal  resident  status,  federal  out- 
lays for  entitlement  program  benefits  would  rise  by  an  estimated 
$5  million  in  1987  and  $295  million  in  1991. 

Workers  covered  under  the  special  agricultural  workers  provi- 
sion are  estimated  to  total  about  250,000.  This  figure  was  derived 
by  adjusting  the  number  of  farm  workers  upward  for  turnover 
during  the  year  and  downward  for  the  60-day  work  requirement. 
Further,  it  is  assumed  that  about  25  percent  of  farm  workers  are 
illegal  aliens  and  that  60  percent  would  come  forward  to  apply  for 
and  be  accepted  as  legal  residents.  CBO  was  unable  to  determine 
whether  the  provisions  designed  to  allow  additional  special  agricul- 
tural workers  beginning  in  1990  in  the  event  of  a  worker  shortage 
would  increase  the  number  granted  resident  status  in  the  future. 

Most  of  the  additional  entitlement  spending  would  occur  in 
means-tested  benefit  programs  such  as  AFDC,  Medicaid,  SSI,  and 
Food  Stamps,  although  the  program  with  the  largest  increase 
would  be  Unemployment  Compensation.  Unemployment  Compen- 
sation benefits  are  estimated  to  increase  from  $5  million  in  1987  to 
$61  million  by  1991.  These  estimates  are  based  on  the  assumptions 
that  unemployment  rates  of  agricultural  workers  are  about  75  per- 
cent higher  than  the  national  average,  agricultural  wages  are 
lower  than  overall  average  wages,  and  that  the  average  weekly 
benefit  would  be  about  $97  in  1987.  AFDC  costs  are  expected  to  in- 
crease as  the  number  of  recipient  families  is  estimated  to  rise  by 
about  14,000  persons  by  1990.  Medicaid  outlays  associated  with  the 
increases  in  AFDC  and  SSI  beneficiaries  are  estimated  to  rise  by 
about  $5  million  in  1988  and  $53  million  by  1991. 

Title  III  also  specifies  that  a  commission  would  be  established 
that  would  examine  the  impacts  of  the  special  agricultural  worker 
provisions  on  wages,  working  conditions,  and  issues.  The  CBO  esti- 
mates that  the  costs  of  the  commission,  including  personnel  and 
other  non-labor  expenses,  would  be  about  $2  million  annually  over 
the  next  five  years. 

The  table  on  the  following  page  summarizes  the  estimated  costs 
associated  with  the  special  agricultural  worker  provisions. 

Reports  to  the  Congress  (Function  750). — Title  IV  requires  the 
preparation  of  a  number  of  Presidential  reports.  These  include  a 
comprehensive  triennial  report  on  admissions  under  the  Immigra- 
tion and  Nationality  Act  and  the  impact  of  those  admissions,  re- 
ports on  unauthorized  alien  employment  and  discrimination  in  em- 
ployment, biennial  reports  on  the  implementation  of  the  temporary 
agricultural  worker  program,  two  reports  on  the  legalization  pro- 
gram and  its  impact,  and  a  report  on  the  visa  waiver  pilot  pro- 
gram. Title  VI  requires  the  Attorney  General  to  prepare  a  report 
for  the  Congress  on  the  resources  required  by  the  INS  to  carry  out 
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its  enforcement  and  service  responsibilities.  The  cost  of  these  re- 
ports is  assumed  to  be  included  in  the  amounts  authorized  for  the 
INS. 

In  addition,  the  bill  requires  the  Civil  Rights  Commission  to  mon- 
itor the  implementation  and  enforcement  of  the  employer  sanc- 
tions provisions  and  investigate  any  allegations  of  unlawful  dis- 
crimination due  to  these  provisions.  The  Commission  is  to  report  as 
to  whether  implementation  and  enforcement  of  these  provisions 
has  resulted  in  a  pattern  of  unlawful  discrimination.  Implementa- 
tion of  this  provision  is  expected  to  cost  approximately  $1  million 
each  year. 

State  and  Local  Assistance  for  Incarceration  of  Illegal  Aliens  and 
Certain  Cuban  Nationals  (Function  750).— Title  V  would  require 
the  Attorney  General  to  reimburse  state  and  local  governments  for 
the  costs  of  imprisoning  these  aliens  and  Cuban  nationals  convicted 
of  felonies  and  for  their  pre-trial  and  post-trial  detention.  Appro- 
priations are  authorized  for  such  sums  as  are  necessary  to  carry 
out  this  provision.  CBO  estimates  that  reimbursements  would  be 
required  for  approximately  6,000  prisoners  at  an  average  cost  of 
about  $14,000  per  prisoner-year  in  1987,  rising  to  $17,000  per  year 
by  1991. 

ESTIMATED  BUDGET  IMPACT-INCARCERATION  COSTS  (FUNCTION  750) 


[By  fiscal  year,  in  millions  of  dollars] 


1987 

1988 

1989 

1990 

199! 

Estimated  authorization  level  

Estimated  outlays  

  85 

  70 

90 
90 

95 
95 

100 
100 

105 
105 

Revenues. — CBO  assumes  that  the  Attorney  General  would  col- 
lect a  fee  of  $100  for  each  application  submitted  by  an  alien  for 
permanent  or  temporary  residency  under  the  legalization  provi- 
sions in  Title  II.  CBO  estimates  that  1.8  million  aliens  would  apply 
for  legal  temporary  residency — 0.6  million  in  1987  and  1.2  million 
in  1988.  In  1988  through  1990,  the  1.4  million  aliens  granted  tempo- 
rary residency  would  apply  for  permanent  residency.  The  special 
agricultural  workers  would  also  apply  for  legalization  during  1987 
and  1988:  an  estimated  0.1  million  in  1987  and  0.2  million  in  1988. 
With  a  fee  of  $100  per  application,  CBO  estimates  that  the  govern- 
ment would  receive  a  total  of  $344  million  over  the  four  years  from 
legalization  application  fees. 

ESTIMATED  BUDGET  IMPACT— SPECIAL  AGRICULTURAL  WORKERS  (FUNCTIONS  500,  550,  600,  and 

650) 

[By  fiscal  year,  in  millions  of  dollars] 


1987       1988       1989       1990  1991 


AFDC  (function  600): 

Required  Budget  Authority 
Estimated  Outlays  


(1)         6       25       35  36 
6       25       35  36 
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ESTIMATED  BUDGET  IMPACT— SPECIAL  AGRICULTURAL  WORKERS  (FUNCTIONS  500,  550,  600,  and 

650)— Continued 

[By  fiscal  year,  in  millions  of  dollars] 

1987       1988       1989       1990  1991 


SSI  (function  600): 


RpniiirpH  RiiHopt  Aiithnritv 

\  ) 

K  I 

ID 

L\} 

£.6 

F^timiitpri  nirtl;iv^ 

\  ) 

\  1 

ID 

9f» 

60 

Fnnd  ^t;)mn^  ^fiinrtinn  fif)nv 

Estimdted  suttiorizstion  level 

(^) 

5 

23 

OL 

00 

Estini3ted  0utl3ys 

Mil 

5 

23 

32 

00 

llnpmninvmpnt  rnmnpnutinn  ^fiinrtinn  finn\- 

Required  Budget  Authority  

Estimated  Outlays  

5 

39 

59 

61 

61 

Disability  insurance  (function  650): 

Required  Budget  Authority  

Estimated  Outlays  

....  (») 

(M 

(M 

(M 

1 

Medicaid  (function  550): 

Required  Budget  Authority  

....  (») 

5 

35 

50 

53 

Estimated  Outlays  

....  n 

5 

35 

50 

53 

Reimbursement  of  State  public  assistance  costs  (function  600): 

Estimated  authorization  level  

....  (M 

12 

59 

84 

88 

Estimated  Outlays  

(M 

12 

59 

84 

88 

Agricultural  worker  commission  (function  500): 

Estimated  authorization  level  

2 

2 

2 

2 

2 

Estimated  Outlays  

2 

2 

2 

2 

2 

Subtotal:  Direct  spending  provisions: 

Required  Budget  Authority  

....  (») 

11 

76 

105 

112 

Estimated  Outlays  

5 

50 

135 

166 

174 

Subtotal:  Amounts  subject  to  appropriation  action: 

Estimated  authorization  level  

2 

19 

84 

118 

123 

Estimated  Outlays  

2 

19 

84 

118 

123 

Total: 

Estimated  authorization  authority  level/required  Budge 

it 

authority  

....  (M 

30 

160 

222 

235 

Estimated  Outlays  

5 

69 

219 

284 

297 

>  Less  tfian  $0.5  million. 

In  addition,  the  bill  allow  the  Secretrary  of  Labor  to  impose  a  fee 
on  employers  importing  temporary  agricultural  workers  to  recover 
the  costs  of  processing  applications  for  certification.  It  has  net  yet 
been  determined  whether  the  Secretary  of  Labor  would  impose 
such  a  fee  and  CBO  is  unable  at  this  time  to  estimate  how  much 
money  would  be  collected  as  a  result  of  this  fee.  Also,  the  bill  per- 
manently exempts  employers  from  paying  Federal  Unemployment 
Tax  Act  taxes  on  wages  paid  to  H-2  agricultural  workers.  This  pro- 
vision has  a  negligible  revenue  effect. 

Part  B  of  title  I  increase  penalties  for  immigration-related  viola- 
tions and  Part  A  outlines  employer  penalties  for  illegal  employ- 
ment of  unauthorized  aliens.  No  estimate  can  be  made  of  the  fines 
that  would  be  collected  by  the  federal  government  as  a  result  of 
these  sections. 

In  addition  to  the  above  effects  on  federal  revenues,  there  are  po- 
tential effects  on  individual  income  tax  revenues  and  social  insur- 
ance contributions.  Revenues  would  increase  if  some  of  the  aliens 
who  are  not  having  taxes  withheld  from  their  wages  at  present 
were  to  have  taxes  withheld  as  a  result  of  this  legislation.  Reve- 
nues would  decrease  if  aliens  who  currently  have  taxes  withheld 
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and  are  entitled  to  refunds  that  they  do  not  claim  would  claim  re- 
funds as  a  result  of  this  bill.  Given  the  uncertainties  concerning 
characteristics  of  illegal  aliens,  and  rough  estimates  showing  the 
two  effects  above  to  be  approximately  offsetting,  CBO  shows  no 
effect  of  the  bill  on  these  revenue  sources. 


ESTIMATED  REVENUE  EFFECT 

[By  fiscal  year,  in  millions  of  dollars] 


1987 

1988       1989       1990  1991 

Rpuflniip';  frnm  annliMtinn  fees   

  70 

Ififi         54  54 

6.  Estimated  cost  to  State  and  local  governments:  By  legalizing 
certain  unauthorized  aliens  currently  residing  in  the  United  States, 
this  bill  could  have  sizable  effects  on  state  and  local  government 
budgets.  Unauthorized  aliens  are  not  eligible  for  welfare  programs 
that  are  partially-  or  fully-funded  by  states  and  localities.  When  le- 
galized, there  aliens  would  be  eligible  for  such  programs — immedi- 
ately in  the  case  of  state  programs  and  after  five  years  in  the  case 
of  programs  financed  by  federal  and  state  governments  jointly.  The 
special  agricultural  workers  would  be  eligible  for  federal  and  state 
programs  immediately.  During  the  estimation  period,  however, 
states  and  localities  would  have  no  added  costs  under  CBO's  as- 
sumptions. They  would,  in  fact,  experience  budgetary  savings  to 
the  extent  funds  were  appropriated  to  cover  their  public  assistance, 
education,  and  imprisonment  costs,  as  authorized  in  the  bill.  After 
1991,  however,  when  the  public  assistance  and  education  reim- 
bursements were  no  longer  available,  states  and  localities  would 
experience  increase  costs. 

As  shown  in  the  table,  public  assistance  costs  would  be  zero  to 
the  extent  the  authorized  reimbursements  covered  them  in  full,  as 
CBO  has  assumed.  The  full  amounts  of  any  reimbursements  for 
education  services  are  estimated  to  result  in  state  and  local  sav- 
ings. States  were  required  to  educate  illegal  alien  children  by  the 
Supreme  Court  in  Plyler  vs.  Doe  (June  15,  1982).  Finally,  any  reim- 
bursements for  costs  of  incarcerating  illegal  aliens  currently  borne 
by  states  and  localities  would  also  result  in  budgetary  savings. 


[By  fiscal  year,  in  millions  of  dollars] 


1987 

1988 

1989 

1990 

1991 

Public  assistance     

Education  assistance  

  -1 

-63 

-423 

-653 

-712 

Assistance  for  imprisonment  costs  

  -70 

-90 

-95 

-100 

-105 

Total  estimated  State  and  local  outlays  

  -71 

-153 

-518 

-753 

-817 

|,  A  number  of  factors  made  these  estimates  uncertain.  For  pur- 
I'    poses  of  this  estimate,  it  is  assumed  that  funds  for  reimbursements 

to  states  would  be  appropriated  in  full.  If  less  than  this  amount 
-    were  appropriated,  states  and  localities  would  have  lower  savings 

or  even  experience  budgetary  costs.  On  the  other  hand,  with  a  full 
'    appropriation,  savings  to  states  and  localities  would  be  higher  than 
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CBO  has  estimated.  Certain  current  expenditures  by  states  and  lo- 
calities would  be  covered  under  the  grant:  free  health  care  provid- 
ed to  unauthorized  aliens  in  public  hospitals,  assistance  to  Cuban 
and  Haitian  entrants,  and  any  public  assistance  being  received  ille- 
gally by  unauthorized  aliens.  However,  CBO  does  not  have  suffi- 
cient information  to  estimate  these  potential  savings. 

In  addition,  other  titles  of  the  bill  could  affect  state  and  local 
budgets.  If  the  provisions  of  the  bill  that  provide  for  employer  sanc- 
tions and  other  means  of  reducing  the  flow  of  unauthorized  aliens 
into  the  United  States  are  effective,  there  would  be  some  associated 
savings  to  state  and  local  governments.  For  example,  there  would 
be  fewer  alien  children  to  educate.  The  CBO  cost  estimate  does  not 
include  such  savings,  given  the  uncertainties  concerning  flows  of 
unauthorized  aliens  into  the  United  States  and  the  potential  effec- 
tiveness of  the  bill's  sanction  provisions. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  On  August  20,  1985,  CBO  prepared  a 
cost  estimate  for  S.  1200,  the  Immigration  Reform  and  Control  Act 
of  1985,  as  ordered  reported  by  the  Senate  Committee  on  the  Judi- 
ciary, July  30,  1985.  The  estimated  budget  impact  of  S.  1200  is 
shown  below: 


[By  fiscal  year,  in  millions  of  dollars] 


1986  1987 

1988       1989  1990 

Estimated  net  increase  or  decrease  (— )  in  the  deficit  

  -25  99 

126       341  328 

S.  1200  authorized  total  appropriations  for  the  INS  of  $840  mil- 
lion in  1987  and  $830  million  in  1988.  CBO's  estimate  of  the  impact  ^ 
of  that  authorization  was  the  increase  over  the  existing  baseline 
funding  level  for  INS.  The  Senate  bill  did  not  authorize  appropria- 
tions for  the  Executive  Office  of  Immigration  Review. 

The  legalization  provisions  of  H.R.  3810  and  S.  1200  also  differ 
significantly.  First,  in  H.R.  3810,  unauthorized  aliens  qualify  for 
residence  status  if  they  arrived  in  the  United  States  before  Janu- 
ary 1,  1982.  In  S.  1200,  they  qualify  if  they  arrived  before  January 
1,  1980.  Consequently,  the  House  bill  would  make  more  aliens  eligi- 
ble for  resident  status — 1.4  million  versus  0.6  million — and  would 
result  in  higher  outlays  for  state  assistance  and  federally-funded 
income  security  and  health  programs.  The  House  bill  also  legalizes 
unauthorized  aliens  who  worked  in  agriculture  between  May  1, 
1985  and  May  1,  1986,  adding  another  0.25  million  aliens  who 
would  receive  federal  program  benefits  immediately.  Second,  S. 
1200  provides  no  education  assistance  to  states.  Third,  S.  1200  pre- 
cludes receipt  of  federal  program  benefits  based  on  "financial 
need"  for  six  years,  instead  of  H.R.  3810's  five  years,  and  does  not 
except  the  aged  and  disabled  or  children,  pregnant  women,  and 
medical  emergencies  from  the  prohibition  on  receipt  of  federal  ben-  ' 
efits.  Fourth,  S.  1200  authorizes  a  capped  entitlement  for  payments  | 
to  states  of  $300  million  a  year  for  the  first  two  years  and  $600  mil-  i 
lion  a  year  for  the  next  four  years,  beginning  with  the  year  in  j 
which  the  application  period  ends,  compared  to  authorization  of 
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full  reimbursement  for  five  years  in  H.R.  3810.  Finally,  S.  1200 
slows  the  legalization  process  by  an  estimated  two  years  by  requir- 
ing a  Legalization  Commission  to  find  that  more  effective  enforce- 
ment measures  had  been  instituted  with  adequate  resources  to  cur- 
tail the  entry  and  stay  of  unauthorized  aliens  before  legalization 
could  proceed. 

9.  Estimate  prepared  by:  Janice  Peskin,  Marjorie  Miller,  Linda 
Radey,  Paul  Cullinan,  Lynne  Davidson,  Julia  Isaacs,  and  Anne 
Manley. 

10.  Estimate  approved  by:  C.G.  Nuckels,  for  James  L.  Blum,  As- 
sistant Director  for  Budget  Analysis. 

Inflationary  Impact  Statement 

Pursuant  to  clause  2(1X4)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  estimates  that  this  bill  will  not 
have  a  significant  inflationary  efiect  on  prices  and  costs  in  the  op- 
eration of  the  national  economy. 

Oversight 

No  oversight  findings  have  been  presented  to  the  Committee  by 
the  Committee  on  Government  Operations.  The  Committee's  (Edu- 
cation and  Labor)  own  findings  are  incorporated  throughout  the 
discussion  above,  ''Analysis  of  Major  Provisions." 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  except  as  shown  below,  are  shown  in  part  1  of  this 
report,  filed  by  the  Committee  on  the  Judiciary  on  July  16,  1986. 
The  differences  between  the  bill  as  reported  by  the  Committee  and 
as  reported  by  the  Committee  on  the  Judiciary  are  shown  below 
using  the  following  typographical  devices  (with  "Judiciary"  refer- 
ring to  the  Committee  on  the  Judiciary  and  "E&L"  referring  to  the 
Committee  on  Education  and  Labor): 

Existing  law — 

in  which  no  change  is  proposed  by  Judiciary  or  E&L,  printed 
in  roman. 

proposed  to  be  omitted  by  both  Judiciary  and  E&L,  enclosed 
in  black  brackets,  viz.,  [  j. 

proposed  to  be  omitted  only  by  Judiciary  (and  not  by  E&L), 
printed  in  linct}T)c 

proposed  to  be  omitted  only  by  E&L  (and  not  by  Judiciary), 
enclosed  in  black  parentheses,  viz.,  (  ). 

New  matter — 

proposed  to  be  inserted  by  both  Judiciary  and  E&L,  printed 
in  italic. 

proposed  to  be  inserted  only  by  Judiciary  (and  not  by  E&L), 
printed  in  italic  linotype. 

proposed  to  be  inserted  only  by  E&L  (and  not  by  Judiciary), 
printed  in  boldface  roman. 
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Immigration  and  Nationality  Act 

******  Hl 

TITLE  II— IMMIGRATION 

*  *  «  «  «  «  « 

Chapter  5— Deportation;  Adjustment  of  Status 
«****«« 

ADJUSTMENT  OF  STATUS  OF  CERTAIN  ENTRANTS  BEFORE  JANUARY  i, 
1982,  TO  THAT  OF  PERSON  ADMITTED  FOR  LAWFUL  RESIDENCE 

Sec.  2Jf5A.  (a)  *  *  * 

(h)  Temporary  Disqualification  of  Newly  Legalized  Aliens 

From  Receiving  Certain  Public  Welfare  Assistance. — 
*  *  * 

(3)  Treatment  of  certain  programs.— Assistance  furnished 
under  any  of  the  following  provisions  of  law  shall  not  be  con- 
strued  to   be  financial  assistance  described   in  paragraph 

(l)(A)(i): 

(A)*  *  * 

*  *  ♦  *  *  *  * 

(G)  SubpavtQ  4  emd  S  ef  paH  A  ef  tiUe  Title  IV  of  the  Higher 
******* 

Chapter  8 — General  Penalty  Provisions 

*  ♦**♦** 

UNLAWFUL  EMPLOYMENT  OF  ALIENS 

Sec.  274A.  (a)  Making  Employment  of  Unauthorized  Aliens 
Unlawful. — 
(D*  *  * 

*  *  *  *  *  *  * 

(5)  -fe^  BF  STATE  EMPLOYMENT  AGENCY  DOOUMENTATION.  Fm' 

purpodcd  ef  pamgmphd  (1)(B)  emd  {S}y  et  person  entity  ahall  he  deemed 
ie  kerne  complied  with  ike  requirements  ef  eubocction  ^  wi4k  reapeet  ie  ike 
hiring  ef  em  individual  wke  we>> 

employment  ageney  {e>»  defined  by  ike  Attorney  General),  if  ike  peveen  ef 

manner  deaeribed  in  aub- 
aeetion  (b)(8))  appropriate  documentation  ef  auek  referral  by  iketi  a>geney, 
which  documentaiion  certified  ike4  ike  a>gency  ke>a  complied  wiik  ike  proce 
durea  apceified  in  aubacction  (b)  wiik  reaped  ie  ike  individual'a  referral. 
(h)  Employment  Verification  System. — The  requirements  re- 
ferred to  in  paragraphs  (1)(B)  and  (3)  of  subsection  (a)  are,  in  the 
case  of  a  person  or  other  entity  hiring,  recruiting,  or  referring  an  in- 
dividual for  employment  in  the  United  States,  the  requirements 
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specified  in  the  following  three  paragraphs  (and,  to  the  extent  appli- 
cable, paragraph  mm  (6)(C); 
*  *  * 

^  Time  fo»  OOMPLIANOE. — A  pemen  sf  entity  km  complied  wi4h  4he 
requivemente  ef  ikie  eubeeetion,  wUh  reepeet  ie  ihe  hiring  ef  em  individual, 
if  4ke  rcquircmontd  ef  4kw  aubeection  e/m  fimi  mei  net  later  than  noon  ef 
the  d&y  following  ike  da/g  en  which  4he  individual  i»  fimi  employed  kg  ihe4: 

^  (5)  Limitation  on  use  of  attestation  form.—*  *  * 
m  (6)  Social  security  account  number  validation 

SYSTEM. — 

**♦**♦♦ 

(dj  Penalties. — 

(V  Civil  money  penalty  for  unlawful  employment,  re- 
cruiting, OR  REFERRAL.— 

(A)  *  *  * 

{B)  Criminal  penalty  f&r  pattern  o#  practice  viola 

pattern  e^  pmctioc  ef  employment,  recruitment,  ev  referml  in  viola 
Uen  ef  pamgraph  (1)(A)  er  {2}  ef  subdcction       the  person  ep  entity 
shall  be  ftned  not  move  thcbn      OOOy  imprisoned  not  more  than  six 
months,  er  both,  ^  eeek  violation. 

(B)  Civil  money  penalty  for  pattern  and  practice 
VIOLATIONS. — In  the  case  of  a  person  or  entity  which  has 
engaged  in  a  pattern  or  practice  of  employment,  recruit- 
ment, or  referral  in  violation  of  paragraph  (1)(A)  or  (2) 
of  subsection  (a),  the  person  or  entity  shall,  after  having 
been  afforded  notice  and  opportunity  for  an  administra- 
tive hearing,  be  subject  to  a  civil  penalty  of  not  less  than 
$3,000,  and  not  more  than  $10,000,  for  each  unauthorized 
alien  with  respect  to  whom  the  violation  occurred. 

♦  *  *  *  *  *  * 

UNFAIR  IMMIGRATION-RELATED  EMPLOYMENT  PRACTICES 

Sec.  274B.  (a)  Prohibition  of  Discrimination  Based  on  Na- 
tional Origin  or  Citizenship  Status — 

(V  General  rule. — It  is  an  unfair  immigration-related  em- 
ployment practice  for  a  person  or  other  entity  to  discriminate 
against  any  individual  (other  than  an  unauthorized  alien)  with 
respect  to  the  hiring,  or  recruitment  or  referral  for  a  fee,  of  the 
individual  for  employment  or  the  discharging  of  the  individual 
from  employment — 

(A)  because  of  such  individuals  national  origin,  or 

(B)  in  the  case  of  a  citizen  or  intending  citizen  (as  defined 
in  paragraph  (3)),  because  of  such  individuaVs  citizenship 
status. 

(2)  Exceptions. — Paragraph  (1)  shall  not  apply  to — 

(A)  a  person  or  other  entity  that  employs  three  or  fewer 
employees. 


MINORITY  VIEWS  ON  H.R.  3810 


Although  some  of  us  supported  and  some  of  us  opposed  reporting 
H.R.  3810,  we  are  in  agreement  that  the  bill  contains  some  very 
problematic  provisions  that  need  to  be  addressed  by  the  House. 

ANTI-DISCRIMINATION  PROVISION 

We  believe  that  the  discrimination  provisions  will  result  in  the 
creation  of  a  new,  costly  bureaucracy  that  is  unnecessary  and  du- 
plicative. 

The  anti-discrimination  provisions  were  included  as  part  of  the 
immigration  bill  because  of  the  fears  that  employers,  faced  with 
the  possibility  of  sanctions  if  they  knowingly  hired  illegal  aliens, 
would  refuse  to  hire  anyone  who  appeared  to  be  ''foreign."  It  is  ar- 
guable whether  the  fear  of  discrimination  because  of  sanctions  is 
well  founded;  sanctions  can  be  avoided  by  relatively  simple  steps  to 
verify  a  workers's  status.  Moreover,  a  GAO  study,  updated  in  Octo- 
ber 1985,  concluded  that  in  other  countries  where  employer  sanc- 
tions had  been  adopted,  there  was  little  or  no  evidence  of  discrimi- 
nation against  non-citizens. 

If  we  are  going  to  adopt  tougher  anti-discrimination  measures, 
however,  we  see  no  sense  in  entrusting  the  enforcement  of  these 
provisions  to  a  new  office  within  the  Department  of  Justice,  rather 
than  to  the  Equal  Employment  Opportunity  Commisson  (EEOC). 
The  bill  prohibits  two  forms  of  employment  discrimination:  dis- 
crimination on  the  basis  of  citizenship  status  and  discrimination  on 
the  basis  of  national  origin.  The  prohibition  of  national  origin  dis- 
crimination is  limited  to  employers  of  four  to  fourteen;  employers 
of  fifteen  or  more  are  already  covered  by  Title  VII  of  the  Civil 
Rights  Act  of  1964.  No  Federal  law  now  prohibits  discrimination  on 
the  basis  of  citizenship  status,  although  under  EEOC  guidelines 
citizenship  requirements  are  already  deemed  violative  of  Title  VII 
when  they  have  the  purpose  or  effect  of  discriminating  against  an 
individual  on  the  basis  of  national  origin. 

If  the  bill's  anti-discrimination  provisions  are  adopted,  national 
origin  discrimination  claims  would  be  split  between  two  agencies. 
For  employers  with  four  to  fourteen  employees,  the  national  origin 
discrimination  claims  will  be  enforced  by  a  new  Special  Counsel  in 
the  Department  of  Justice.  For  employers  with  fifteen  or  more  em- 
ployees, national  origin  discrimination  claims  would  be  enforced  by 
the  EEOC. 

All  citizenship  discrimination  cases  are  to  be  enforced  by  the  new 
Special  Counsel  (no  matter  how  large  the  employer).  It  is  difficult 
to  see  any  practical  distinction  between  citizenship  discrimination 
and  national  origin  discrimination.  The  facts  needed  to  prove  dis- 
crimination on  the  basis  of  citizenship  would  stem  from  the  same 

(46) 
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source  as  those  relied  upon  with  respect  to  national  origin  discrimi- 
nation claims. 

We  can  see  no  reason  why  a  new  office  of  Special  Counsel  is  nec- 
essary for  the  enforcement  of  these  anti-discrimination  provisions. 
With  the  EEOC,  we  already  have  an  agency  with  the  expertise  and 
personnel  for  enforcement  of  national  origin  discrimination  claims. 
Citizenship  claims  are  so  similar  to  national  origin  claims  that 
they,  too,  should  be  enforced  by  the  EEOC.  The  new  office  of  Spe- 
cial Counsel  is  unnecessarily  duplicative  and  expensive.  Splitting 
enforcement  of  similar  discrimination  claims  between  two  authori- 
ties may  well  give  rise  to  disparate  treatment  for  claimants  with 
essentially  identical  grievances. 

SPECIAL  AGRICULTURAL  WORKERS  PROVISION 

In  addition  to  generally  codifying  the  requlations  governing  the 
temporary  foreign  worker  program  under  Section  215  of  the  Immi- 
gration and  Naturalization  Act,  this  bill  creates  a  new  class  of 
workers  called  "Special  Agricultural  Workers"  (SAWs).  This  group 
of  workers  is  singled  out  for  special  treatment  and  is  granted  im- 
mediate permanent  resident  status  and  immediate  eligibility  for 
the  full  range  of  Federal  benefits.  Individuals  who  do  not  work  in 
agriculture  must  wait  five  years  before  they  are  eligible  for  most 
Federal  benefits.  Likewise,  undocumented  workers  who  have  not 
worked  in  agriculture  have  a  continous  residence  requirement  that 
is  thirty  times  as  long  as  that  of  SAWs. 

Inasmuch  as  the  Republicans  have  had  no  opportunity  to  partici- 
pate in  the  development  of  this  provision,  we  believe  our  Minority 
Views  to  be  an  appropriate  place  to  examine  this  provision  careful- 

ly. 

Who  is  eligible. — Any  alien  who  can  establish  that  he  or  she  per- 
formed seasonal  agricultural  services  in  the  United  States  for  at 
least  60  man-days  (a  man-day  is  defined  to  mean  any  day  during 
which  an  employee  performs  any  agricultural  labor  for  not  less 
than  one  hour)  during  the  twelve-month  period  ending  May  1, 
1986.  The  alien  can  be  either  inside  or  outside  the  U.S.  when  appli- 
cation is  made. 

Who  receives  the  application. — The  Attorney  General  shall  desig- 
nate qualified  voluntary  organizations,  qualified  State,  local,  com- 
munity, farm  labor  organizations  and  associations  of  agricultural 
employers  who  have  substantial  experience  in  the  preparation  and 
submittal  of  applications  for  adjustment  in  status. 

Proof  of  eligibility. — Government  employment  records,  employer 
records,  or  organized  labor's  records  may  be  used  to  establish  proof 
of  previous  agricultural  emplo3anent.  Also,  the  Attorney  General 
must  establish  procedures  to  credit  work  performed  by  an  alien 
under  an  assumed  name. 

Penalties. — Knowing  and  willful  falsification  or  concealment  of 
material  used  in  applications  is  subject  to  a  fine  and  imprisonment 
of  up  to  five  years. 

Numerical  limitations. — None. 

What  are  seasonal  agricultural  services. — This  term  is  defined  to 
mean  the  performance  of  field  work  related  to  planting,  cultural 
practices,  cultivating,  growing  and  harvesting  of  fruits  and  vegeta- 
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bles  and  other  perishable  commodities  as  defined  by  the  Secretary 
of  Agriculture. 

There  is  nothing  in  the  legislation  to  require  SAWs'  continued 
employment  in  agriculture.  An  alien  who  applies  for  permanent 
resident  status  under  the  SAW  provision  may  stay  in  this  country 
and  work  in  any  occupation  while  his  or  her  application  is  pending. 

The  bill  requires  that  the  Director  of  the  Census  Bureau,  rather 
than  the  Attorney  General,  the  Labor  Department,  or  the  Agricul- 
ture Department,  ''count"  the  number  of  SAWs  during  the  year  be- 
ginning in  1989.  This  number  will  be  used  as  the  base  for  determin- 
ing the  number  of  replenishment  workers  who  may  be  admitted  to 
work  in  agriculture  in  the  following  years. 

The  maximum  number  of  replenishment  workers  declines  by  5 
percent  less  the  number  of  SAWs  the  first  year  and  by  10  percent 
the  succeeding  years  until  1995  when  the  rate  of  decline  reverts  to 
5  percent.  However,  before  the  percentage  decrease  occurs,  there  is 
a  complicated  formula  in  the  bill  which,  limited  by  the  cap,  pro- 
duces the  number  of  admissible  SAWs:  the  formula  is,  "shortage 
number"  =  (need  of  workers  —  supply  of  workers)  ^  a  conversion 
factor. 

The  numbers  of  workers  who  would  be  granted  permanent  resi- 
dent status  under  such  a  program  are  purely  speculative.  Guesses 
range  from  200,000  to  over  1,000,000. 

It  is  our  position  that  the  immigration  laws  of  our  country 
should  be  applied  equally.  There  should  not  be  two  sets  of  rules — 
one  for  agricultural  workers  and  one  for  everyone  else. 

The  Majority  argued  that  any  effort  in  committee  to  change 
these  rules  would  kill  immigration  reform  for  yet  another  Con- 
gress, regardless  of  the  merit  of  the  rules  or  changes  proposed.  This 
Congress  and  this  country  suffer  when  we  foreclose  debate  and 
amendment. 

The  consensus  among  the  Republicans  was  that  the  Committee 
was  not  the  place  to  work  on  this  provision,  but  we  certainly  need 
to  work  on  this  section  before  it  leaves  the  House. 

CONCLUSIONS 

We  believe  that  a  reasonable  approach  exists  which  would  meet 
the  needs  of  agricultural  growers  while  at  the  same  time  treat  all 
legalized  aliens  equitably.  We  intend  to  strive  for  a  bill  that  pro- 
vides for  adequate  protections  to  foreign  workers,  strong  labor 
standards  to  domestic  workers  with  enough  flexibility  to  be  respon- 
sive to  growers  needs  in  harvesting  perishable  crops. 

Jim  Jeffords. 
Bill  Goodling. 
Tom  Petri. 
Marge  Roukema. 
Steve  Gunderson. 
Steve  Bartlett. 
Rod  Chandler. 
John  R.  McKernan,  Jr. 
Dick  Armey. 
Harris  W.  Fawell. 


ADDITIONAL  VIEWS  OF  MR.  FAWELL  AND  MRS.  ROUKEMA 

We  generally  concur  with  the  Minority  views  to  H.R.  3810,  the 
Immigration  and  Legalization  Amendments  of  1986,  particularly  as 
they  pertain  to  the  bill's  anti-discrimination  provisions.  The  mecha- 
nism established  by  H.R.  3810  is  duplicative.  Congress  should  only 
endow  the  Equal  Employment  Opportunity  Commission  (EEOC) 
with  the  authority  to  enforce  the  bill's  citizenship  discrimination 
and  national  origin  discrimination  measures. 

The  committee  erred  in  its  decision  to  strike  the  criminal  penal- 
ty provisions  of  the  Judiciary  bill.  As  reported  by  the  Judiciary 
Committee,  H.R.  3810  establishes  criminal  penalties  against  those 
employers  who  engage  in  a  "pattern  or  practice"  of  knowingly 
hiring,  recruiting,  or  referring  unauthorized  aliens  and  for  know- 
ingly continuing  to  employ  an  alien  after  learning  that  he  or  she  is 
unauthorized.  Specifically,  the  employer  would  be  subject  to  crimi- 
nal penalties  of  not  more  than  $1,000  and/or  imprisonment  for  not 
more  than  six  months  for  each  such  violation. 

The  Judiciary  bill  also  contains  civil  money  penalties  against 
those  employers  who  hire,  or  recruit  for  a  fee,  for  employment  an 
alien  knowing  the  alien  is  unauthorized  with  respect  to  such  em- 
ployment or  who,  after  hiring  any  such  alien,  continue  to  employ 
the  alien  knowing  the  alien  is  anauthorized.  These  civil  penalties 
are  not  less  than  $1,000  and  not  more  than  $2,000  for  each  unau- 
thorized alien  with  respect  to  whom  the  violation  occurred. 

The  committee  agreed  by  an  11-9  vote  to  delete  the  criminal  pen- 
alty provisions  for  those  employers  guilty  of  a  general  practice  of 
violations  under  the  Act  and  replace  them  with  only  civil  penalties 
of  not  less  than  $3,000  and  not  more  than  $10,000  for  each  infringe- 
ment of  such  "pattern  and  practice  violations." 

In  defense  of  the  amendment.  Members  claimed  that  the  threat 
of  criminal  penalties  would  encourage  employers  to  discriminate  in 
hiring  against  Hispanics.  We  disagree.  First,  the  criminal  penalties 
are  meant  to  hit  the  unrepentant  employers  who  are  indeed  guilty 
of  a  general  practice  of  illegally  hiring  undocumented  aliens.  The 
fear  of  criminal  sanctions  for  such  employers,  with  the  possibility 
of  imprisonment,  will  alone  give  effective  notice  to  such  employers 
that  they  cannot  make  it  a  "pattern  and  practice"  to  flaunt  the 
new  law.  A  lean  immigration  policy  demands  no  less. 

Second,  H.R.  3810  includes  provisions  making  it  an  unfair  immi- 
gration-related employment  practice  to  discriminate  against  an  in- 
dividual, other  than  an  unauthorized  alien,  based  on  national 
origin  or  citizenship  status.  To  enforce  these  anti-discrimination 
provisions,  the  bill  creates  a  Special  Counsel  in  the  Justice  Depart- 
ment, charged  with  the  responsibility  of  investigating  and  prosecut- 
ing discrimination  charges.  Furthermore,  the  Education  and  Labor 
Committee  approved  an  amendment  which  further  strengthens  the 
procedural  aspects  of  the  bill's  anti-discrimination  provisions. 

(49) 
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Again,  the  criminal  provisions  of  the  Act  are  aimed  only  at  those 
employers  who  are  unrepentant  and  make  it  a  general  practice  to 
knowingly  hire  undocumented  aliens  rather  than  follow  the  ele- 
mentary provisions  of  the  Act.  It  is  pure  legal  sophistry  to  argue 
that  such  criminal  sanctions  aimed  at  such  employers  will  force 
the  average  employer  to  knowingly  breach  the  anti-discrimination 
portions  of  the  Act.  Criminal  sanctions  are  only  reserved  for  the 
employer  who  is  able  to  accept  civil  monetary  penalties  as  a  way  of 
"doing  business.'' 

The  most  offensive  provision  of  H.R.  3810  is  the  Special  Agricul- 
tural Worker  Program.  This  provision  gives  permanent  resident 
status  to  illegal  aliens  who  worked  in  agriculture  for  at  least  sixty 
days  during  the  twelve-month  period  ending  May  1,  1986.  These 
workers  would  also  be  immediately  eligible  for  entitlement  bene- 
fits, such  as  food  stamps,  AFDC,  Medicaid,  SSI,  and  unemployment 
compensation. 

The  "compromise"  program  agreed  to  by  labor  and  agricultural 
producers  has  two  major  problems.  First,  the  program  provides  a 
separate  legalization  track  for  a  selected  group  of  illegal  aliens. 
Whereas  aliens  not  in  agriculture  must  prove  their  presence  in  the 
U.S.  since  1982  in  order  to  obtain  temporary  resident  status,  these 
agricultural  workers  only  have  to  have  worked  in  agriculture  for 
sixty  days  between  May  1,  1985  and  May  1,  1986  to  receive  perma- 
nent resident  status.  This  dual  legalization  process  is  unfair  and 
blatantly  discriminates  against  nonagricultural  workers.  Agricul- 
tural workers  will  be  eligible  for  federal  benefits  immediately;  all 
others  will  have  to  wait  five  years. 

Second,  the  program  completely  ignores  the  need  to  implement 
effective  immigration  laws.  Instead  of  curbing  immigration,  this 
program  will  encourage  more  immigrants  to  come  to  the  United 
States.  This  will  be  achieved  in  two  ways.  Because  aliens  working 
in  agriculture  can  qualify  immediately  for  permanent  resident 
status,  they  may  bring  their  immediate  family  into  the  country 
and  all  qualify  for  federal  benefits. 

Further  undercutting  an  effective  immigration  policy  is  the  bill's 
replenishment  worker  provisions.  Once  agricultural  workers  have 
obtained  their  permanent  resident  status,  many  may  leave  agricul- 
ture for  other  occupations,  or  public  aid.  The  bill  allows  for  replen- 
ishment workers  if  unforeseen  circumstances  lead  to  a  shortage  of 
workers.  After  working  in  agriculture  for  at  least  two  years  (at 
least  sixty  days  each  year),  replenishment  workers  will  be  eligible 
for  permanent  resident  status,  and  subsequently  eligible  for  public 
aid.  These  workers  could  now  bring  immediate  families  to  the  U.S. 
and  qualify  for  federal  benefits. 

This  "compromise"  agricultural  worker  program  is  disasterous. 
Although  agricultural  producers  will  benefit  from  this  scheme,  the 
welfare  of  the  country  will  not.  The  Washington  Post  is  right  on 
target  when  it  says:  "Members  will  have  to  weigh  the  broad  inter- 
ests of  the  country  against  the  specific  desires  of  some  groups. 
Unless  a  more  reasonable  compromise  on  agricultural  workers  is 
devised,  reform  is  surely  doomed." 

We  agree  with  this  assessment  of  the  agricultural  worker  pro- 
gram and  urge  our  colleagues  to  oppose  H.R.  3810  as  long  as  this 
program  remains  intact.  We  are  for  immigration  reform  but  H.R. 
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3810  with  this  overgenerous  agricultural  worker  program,  is  not 
the  solution.  It  is  only  the  beginning  of  bigger  immigration  prob- 
lems for  our  nation. 

Harris  W.  Fa  well. 
Marge  Roukema. 
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Mr.  RosTENKOWSKi,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  3810] 

together  with 
DISSENTING  VIEWS 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
bill  (H.R.  3810)  to  amend  the  Immigration  and  Nationality  Act  to 
revise  and  reform  the  immigration  laws,  and  for  other  purposes, 
having  considered  the  same,  report  those  provisions  of  the  bill 
within  the  jurisdiction  of  the  Committee  with  amendments  and  rec- 
ommend that  the  provisions  as  amended  be  agreed  to. 

The  amendments  (stated  in  terms  of  page  and  line  numbers  of 
the  bill  as  reported  by  the  Committee  on  the  Judiciary)  are  as  fol- 
lows: 

AMENDMENT  NO.  1 

Page  6,  lines  4  and  5,  strike  out  ''(and,  to  the  extent  applicable, 
paragraph  (TXO)". 

Page  6,  lines  7  and  8,  strike  out  ''and  validation  of  social  secu- 
rity ACCOUNT  number". 

Strike  out  "in  the  United  States — "  on  page  6,  lines  14  and  15, 
and  all  that  follows  down  through  page  7,  line  7,  and  insert  the  fol- 
lowing: 

"in  the  United  States  by  examining — 

"(i)  the  individual's  United  States  passport, 
or  the  individual's  unexpired  foreign  passport 
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if  the  foreign  passport  has  an  appropriate,  un- 
expired endorsement  of  the  Attorney  General 
authorizing  the  individual's  employment  in 
the  United  States,  or 

"(ii)  a  document  described  in  subparagraph 
(B)  and  a  document  described  in  subpara- 
graph (C), 

Page  7,  line  9,  strike  out  "clause  (i)  of  this  subparagraph"  and 
insert  "the  preceding  sentence". 

Page  7,  line  15,  strike  out  "clause  (i)"  and  insert  "such  sentence". 

Strike  out  line  21  on  page  10  and  all  that  follows  down  through 
line  2  on  page  12. 

Page  160,  after  line  24,  insert  the  following  new  subsection  (and 
redesignate  the  succeeding  subsection  accordingly): 

(b)  Feasibility  Study  of  Social  Security  Number  Vau- 
DATiON  System.— The  Secretary  of  Health  and  Human 
Services,  acting  through  the  Social  Security  Administra- 
tion £ind  in  cooperation  with  the  Attorney  General  and  the 
Secretary  of  Labor,  shall  conduct  a  study  of  the  feasibility 
and  costs  of  establishing  a  social  security  number  valida- 
tion system  to  assist  in  carrying  out  the  purposes  of  sec- 
tion 274 A  of  the  Immigration  and  Nation^ity  Act,  and  of 
the  privacy  concerns  that  would  be  raised  by  the  establish- 
ment of  such  a  system.  The  Secretary  shall  submit  to  the 
Committees  on  Ways  and  Means  and  Judiciary  of  the 
House  of  Representatives  and  to  the  Committees  on  Fi- 
nance and  Judiciary  of  the  Senate,  within  2  years  after  the 
date  of  the  enactment  of  this  Act,  a  full  and  complete 
report  on  the  results  of  the  study  together  with  such  rec- 
ommendations as  may  appear  appropriate. 

AMENDMENT  NO.  2 

Page  49,  strike  out  lines  3  and  7,  and  redesignate  the  succeeding 
paragraphs  accordingly. 
Page  61,  after  line  14,  insert  the  following  new  subsection: 

(d)  GAO  Report.- — 

(1)  Report  on  current  pilot  projects. — The  Comp- 
troller Greneral  shall — 

(A)  examine  current  pilot  projects  relating  to 
the  System  for  Alien  Verification  of  Eligibility 
(SAVE)  operated  by,  or  through  cooperative  agree- 
ments with,  the  Immigration  and  Naturalization 
Service,  and 

(B)  report,  not  later  than  October  1,  1987,  to 
Congress  and  to  the  Commissioner  of  the  Immir- 
gration  and  Naturalization  Service  concerning  the 
effectiveness  of  such  projects  and  any  problems 
with  the  implementation  of  such  projects,  particu- 
larly as  they  may  apply  to  implementation  of  the 
system  referred  to  in  subsection  (cXD. 

(2)  Report  on  implementation  of  verification 
system.  — The  Comptroller  General  shall — 
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(A)  monitor  and  analyze  the  implementation  of 
such  system, 

(B)  report  to  Congress  and  to  the  appropriate 
Secretaries  described  in  subsection  (cX4XDXii),  by 
not  later  than  April  1,  1989,  on  such  implementa- 
tion, and 

(C)  include  in  such  report  such  recommenda- 
tions for  changes  in  the  system  as  may  be  appro- 
priate. 

Page  61,  line  7,  strike  "The  amendments"  and  insert  "Except  as 
provided  in  paragraph  (4),  the  amendments". 

Page  61,  after  line  10,  insert  the  following  new  paragraph  (and 
redesignate  the  succeeding  paragraph  accordingly): 

(4)  Use  of  verification  system  not  required  for  a 
program  in  certain  cases. — 

(A)  Report  to  respective  congressional  com- 
mittees.—With  respect  to  each  covered  program 
(as  defined  in  subparagraph  (D)(i)),  each  appropri- 
ate Secretary  shall  examine  and  report  to  the  ap- 
propriate Committees  of  the  House  of  Representa- 
tives and  of  the  Senate,  by  not  later  than  April  1, 
1988,  concerning  whether  (and  the  extent  to 
which) — 

(i)  the  application  of  the  amendments  made 
by  subsection  (a)  to  the  program  is  cost-effec- 
tive and  otherwise  appropriate,  and 

(ii)  there  should  be  a  waiver  of  the  applica- 
tion of  such  amendments  under  subparagraph 
(B). 

(B)  Waiver  in  certain  cases.— If,  with  respect 
to  a  covered  program,  the  appropriate  Secretary 
determines,  on  the  Secretary's  own  initiative  or 
upon  an  application  by  an  administering  entity 
and  based  on  such  information  as  the  Secretary 
deems  persuasive  (which  may  include  the  results 
of  the  report  required  under  subsection  (dXD  and 
information  contained  in  such  an  application), 
that— 

(i)  the  appropriate  Secretary  or  the  adminis- 
tering entity  has  in  effect  on  alternative 
system  of  immigration  status  verification 
which — 

(I)  is  as  effective  and  timely  as  the 
system  otherwise  required  under  the 
amendments  made  by  subsection  (a)  with 
respect  to  the  program,  and 

(II)  provides  for  at  least  the  hearing 
and  appeals  rights  for  beneficiaries  that 
would  be  provided  under  the  amendments 
made  by  subsection  (a),  or 

(ii)  the  cost  of  administration  of  the  system 
otherwise  required  under  such  amendments 
exceed  the  estimated  savings. 
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such  Secretary  may  waive  the  application  of  such 
amendments  to  the  covered  program  to  the  extent 
(by  State  or  other  geographic  area  or  otherwise) 
that  such  determinations  apply. 

(C)  Basis  for  determination.— A  determination 
under  subparagraph  (B)(ii)  shall  be  based  upon  the 
appropriate  Secretary's  estimate  of— 

(i)  the  number  of  aliens  claiming  benefits 
under  the  covered  program  u»  relation  to  the 
total  number  or  claimants  seeking  benefits 
under  the  program, 

(ii)  any  savings  in  benefit  expenditures  rea- 
sonably expected  to  result  from  implementa- 
tion of  the  verification  program,  and 

(iii)  the  labor  and  nonlabor  costs  of  adminis- 
tration of  the  verification  system, 

the  degree  to  which  the  Immigration  and  Natural- 
ization Service  is  capable  of  providing  timely  and 
accurate  information  to  the  administering  entity 
in  order  to  permit  a  reliable  determination  of  im- 
migration status,  and  such  other  factors  as  such 
Secretary  deems  relevant. 

(D)  Definitions. — In  this  paragraph: 

(i)  The  term  "covered  program"  means  each 
of  the  following  programs: 

(I)  The  aid  to  families  with  dependent 
children  program  under  part  A  of  title  IV 
of  the  Social  Security  Act. 

(II)  Any  State  program  under  a  plan  ap- 
proved under  title  I,  X,  XIV,  or  XVI  of 
the  Social  Security  Act. 

(III)  The  unemployment  compensation 
program  under  section  3304  of  the  Inter- 
nal Revenue  Code  of  1954. 

(ii)  The  term  "appropriate  Secretary" 
means,  with  respect  to  the  covered  program 
described  in — 

(I)  subclauses  (I)  and  (II)  of  clause  (i), 
the  Secretary  of  Hesdth  and  Human  Serv- 
ices; and 

(II)  clause  (i)(III),  the  Secretary  of 
Labor. 

(iii)  The  term  "administering  entity" 
means,  with  respect  to  a  covered  program,  the 
State  agency  responsible  for  the  administra- 
tion of  the  program  in  a  State. 

AMENDMENT  NO.  3 

Page  61,  line  17,  after  "Program.—"  insert  "(1)". 

Page  78,  line  6,  after  "Government"  insert  "(but  in  any  event  in- 
cluding the  program  of  aid  to  families  with  dependent  children 
under  part  A  of  title  IV  of  the  Social  Security  Act)". 


5 


Page  79,  line  1,  strike  ''assistance  furnished"  and  insert  "assist- 
ance (other  than  aid  to  families  with  dependent  children)  which  is 
furnished". 

Page  80,  strike  line  1  and  insert  the  following: 

"a)  Titles  V,  XVI,  and  XX,  and  parts  B,  D,  and 
E  of  title  IV,  of  the  Social  Security  Act  (and  titles 
I,  X,  XrV,  and  XVI  of  such  Act  as  in  effect  with- 
out regard  to  the  amendment  made  by  section  301 
of  the  Social  Security  Amendments  of  1972). 

Page  81,  line  14,  strike  "(b)  Table  of  (Contents  Amendment. — " 
and  insert  "(2)". 

Page  81,  immediately  before  line  17,  insert  the  following  new 
subsection: 

(b)  Conforming  Amendments. — (1)  Section  402  of  the 
Social  Security  Act  is  amended  by  adding  at  the  end  there- 
of the  following  new  subsection: 

"(fXD  For  temporary  disqualification  of  certain  newly  le- 
galized aliens  from  receiving  aid  to  families  with  depend- 
ent children,  see  subsection  (h)  of  section  245A  of  the  Im- 
migration and  Nationality  Act. 

"(2)  In  any  case  where  an  alien  is  disqualified  from  re- 
ceiving aid  under  such  subsection  (h)  is  the  parent  of  a 
child  who  is  not  so  disqualified  and  who  (without  any  ad- 
justment of  status  under  such  section  245A)  is  considered  a 
dependent  child  under  subsection  (aX33),  or  is  the  brother 
or  sister  of  such  a  child,  subsection  (a)(38)  shall  not  apply, 
and  the  needs  of  such  alien  shall  not  be  taken  into  account 
in  making  the  determination  under  subsection  (aX7)  with 
respect  to  such  child,  but  the  income  of  such  alien  (if  he  or 
she  is  the  parent  of  such  child)  shall  be  included  in 
making  such  determination  to  the  same  extent  that 
income  of  a  stepparent  is  included  under  subsection 
(a)(31).". 

(2)(A)  Section  472(a)  of  such  Act  is  amended  by  adding  at 
the  end  thereof  (after  and  below  paragraph  (4))  the  follow- 
ing new  sentence: 

"In  any  case  where  the  child  is  an  alien  disqualified  under 
section  245(h)  of  the  Immigration  and  Nationality  Act 
from  receiving  aid  under  the  State  plan  approved  under 
section  402  in  or  for  the  month  in  which  such  agreement 
was  entered  into  or  court  proceedings  leading  to  the  re- 
moval of  the  child  from  the  home  were  instituted,  such 
child  shall  be  considered  to  satisfy  the  requirements  of 
paragraph  (4)  (and  the  corresponding  requirements  of  sec- 
tion 473(a)(1)(B)),  with  respect  to  that  month,  if  he  or  she 
would  have  satisfied  such  requirements  but  for  such  dis- 
qualification.". 

(B)  Section  473(a)(1)  of  such  Act  is  amended  by  adding  at 
the  end  thereof  (after  and  below  subparagraph  (C))  the  fol- 
lowing new  sentence: 
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"The  last  sentence  of  section  472(a)  shall  apply,  for  pur- 
poses of  subparagraph  (B),  in  any  case  where  the  child  is 
an  alien  described  in  that  sentence.". 

AMENDMENT  NO.  4 

Page  101,  line  15,  before  the  period  insert  the  following: 
and  inserting  in  lieu  thereof  "before  January  1,  1993," 
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I.  Purposes  and  Scope 

The  purposes  of  the  bill,  as  stated  in  the  Report  of  the  Commit- 
tee on  the  Judiciary  (H.  Rept.  99-682,  Part  1),  are  to  '^control  ille- 
gal immigration  to  the  U.S.,  make  limited  changes  in  the  system 
for  legal  immigration  and  provide  a  controlled  legalization  program 
for  certain  undocumented  aliens  who  have  entered  this  country 
prior  to  1982. 

"The  bill  establishes  penalties  for  employers  who  knowingly  hire 
undocumented  aliens,  thereby  ending  the  magnet  that  lures  them 
to  this  country.  It  also  revises  the  procedures  for  the  temporary 
entry  of  foreign  agricultural  workers  under  the  H-2  program  and 
provides  permanent  residence  to  certain  aliens  performing  field 
work  with  respect  to  perishable  crops."  (pp.  45-46) 

The  bill  was  sequentially  referred  to  the  Committee  on  Ways  and 
Means  for  consideration  of  such  portions  of  the  bill  and  amend- 
ments that  fall  within  the  Committee's  jurisdiction.  Only  the  fol- 
lowing portions  of  the  bill  are  within  the  jurisdiction  of  the  Com- 
mittee on  Ways  and  Means:  the  portion  of  section  101  that  requires 
the  Attorney  General  to  establish  a  system  of  verifying  the  social 
security  number  of  all  individuals  seeking  emplo)nnent  in  the 
United  States;  section  121,  which  requires  the  development  of  a 
system  to  verify  the  immigration  status  of  individuals  appl5dng  for 
benefits  under  the  Aid  to  Families  with  Dependent  Children 
(AFDC)  program,  the  Supplemental  Security  Income  (SSI)  program. 
State  unemployment  compensation  programs  and  the  adult  assist- 
ance programs  in  the  territories;  the  portion  of  section  301  of  the 
bill  deleting  the  expiration  date  of  the  exclusion  from  Federal  Un- 
emplo)mient  Tax  (FUTA)  of  wages  paid  to  certain  alien  farmwork- 
ers; and  the  portion  of  section  201  that  restricts  the  eligibility  of 
certain  newly  legalized  aliens  for  public  assistance  provided 
through  programs  within  the  Committee's  jurisdiction. 
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II.  Summary  of  Amendments 

1.  Social  Security  Number  Verification 

The  Committee  agreed  to  strike  the  provision  in  the  bill  that  re- 
quires the  Attorney  General  to  establish  a  system  to  verify  the 
social  security  numbers  of  all  applicants  for  employment  in  the 
United  States.  The  Committee  amendment  instead  requires  the 
Social  Security  Administration,  in  conjunction  with  the  Attorney 
General  and  the  Department  of  Labor,  to  conduct  a  study  of  the 
feasibility,  costs  and  privacy  implications  of  establishing  a  social  se- 
curity number  validation  system  to  help  carry  out  the  purposes  of 
the  Immigration  and  Nationality  Act. 

2.  Legalization  of  Illegal  Aliens  and  Eligibility  for  Certain  Public 

Assistance  Programs 

The  Committee  made  clarifying  and  technical  changes  to  the  pro- 
vision in  the  bill  that  disqualifies  certain  newly  legalized  aliens 
from  public  assistance  programs  to  make  clear  that  the  disqualifi- 
cation applies  to  the  Aid  to  Families  with  Dependent  Children 
(AFDC)  program  and  not  to  other  public  assistance  programs 
within  the  Committee's  jurisdiction. 

3.  Verification  of  Immigration  Status  of  Aliens  Applying  for  Public 

Assistance  Benefits 

The  Committee  amended  the  provision  in  the  bill  that  requires 
States  and  other  agencies  administering  public  assistance  programs 
to  establish  an  automated  system  of  verifying  the  alien  status  of 
individuals  appl)dng  for  aid.  The  Committee  amendment  allows  the 
respective  Secretaries  with  administrative  responsibilities  over  the 
programs  to  waive  the  requirement  that  a  verification  system  be 
established  if  the  Secretary  finds  that  such  a  program  would  not  be 
cost  effective  or  that  an  alternative  system  is  in  place  which  is  as 
timely  and  effective.  In  addition,  the  Supplemental  Security 
Income  program  (SSI)  would  not  be  subject  to  the  verification 
system  requirement. 

i.  Federal  Unemployment  Tax  (FUTA)  on  Wages  Paid  to  Nonresi- 
dent Farmworkers 

The  Committee  amended  that  provision  of  the  bill  that  makes 
permanent  the  current  temporary  exclusion  from  Federal  Unem- 
ployment Tax  (FUTA)  of  wages  paid  to  certain  foreign  agricultural 
workers.  The  Committee  amendment  extends  the  current  exclusion 
for  five  years,  from  December  31,  1987,  to  December  31,  1992. 

In  addition  to  the  Committee's  amendments,  the  Committee  au- 
thorized the  Chairman  or  his  designee  to  request  of  the  Committee 
on  Rules  that  an  amendment  be  made  in  order  under  the  rule  for 
consideration  of  H.R.  3810,  which  would  disqualify  the  special  agri- 
cultural workers  who  are  granted  permanent  resident  status  under 
the  bill  from  receipt  of  Aid  to  Families  with  Dependent  Children 
(AFDC)  in  the  same  manner  that  the  aliens  being  granted  amnesty 
under  the  bill  are  disqualified  from  such  benefits. 
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III.  Explanation  of  Amendments 

1.  Social  Security  Number  Verification  (sec.  101) 

Present  Law.— The  social  security  number  is  issued  by  the  Social 
Security  Administration  as  a  filing  system  device,  under  which  re- 
ports of  workers'  earnings  can  be  maintained  and  benefits  later  cal- 
culated according  to  each  worker's  individual  record.  Citizens  may 
be  required  by  law  to  give  their  social  security  numbers  only  for  a 
limited  number  of  purposes — taxpayer  identification,  State  drivers' 
licenses,  receipt  of  certain  public  benefits.  The  Social  Security  Ad- 
ministration is  prohibited  from  disclosing  anyone's  social  security 
number,  or  wage  data  recorded  on  an  individual's  earnings  record, 
except  for  limited  governmental  disclosure  purposes  set  out  in  the 
statute  (e.g.  the  parent  locator  service  under  the  Child  Support  En- 
forcement program). 

KR.  3810.— Section  101  of  H.R.  3810  requires  the  Attorney  Gen- 
eral to  establish  a  system  to  verify  the  social  security  number  of  all 
applicants  for  emplo3nnent,  temporary  or  permanent,  in  the  United 
States.  The  bill  does  not  define  the  term  'Verify",  and  would  appar- 
ently allow  the  use  of  social  security  taxpayer  information  to  con- 
duct the  verification  process,  if  deemed  necessary.  The  provision 
further  states  that  nothing  in  the  bill  should  be  construed  as  estab- 
lishing a  national  identity  card. 

Committee  on  Ways  and  Means  Amendment. — The  amendment 
strikes  the  provision  in  the  bill  requiring  the  Attorney  General  to 
establish  a  verification  system,  and  instead  requires  the  Social  Se- 
curity Administration,  in  conjunction  with  the  Attorney  General 
and  the  Secretary  of  Labor,  to  conduct  a  study  of  the  feasibility 
and  costs  of  establishing  a  social  security  number  validation  system 
to  help  carry  out  the  purposes  of  the  Immigration  and  Nationality 
Act.  The  study  would  also  analyze  the  privacy  concerns  that  would 
be  raised  by  the  establishment  of  such  a  system.  The  study  would 
be  due  in  2  years  and  be  made  to  the  Committee  on  Ways  and 
Means  and  the  Committee  on  the  Judiciary  in  the  House,  and  to 
the  Committee  on  Finance  and  the  Committee  on  the  Judiciary  in 
the  Senate. 

2.  Verification  of  Immigration  Status  of  Aliens  Applying  for  Public 

Assistance  Benefits  (sec.  121) 

Present  Law. — Section  1137  of  the  Social  Security  Act  requires 
that  States  establish  an  income  and  eligibility  verification  system 
(lEVS)  for  certain  public  assistance  programs.  Section  1137  was  es- 
tablished by  the  Deficit  Reduction  Act  of  1984  and  was  effective 
April  1,  1985.  Although  the  Secretaries  of  the  respective  Depart- 
ments may  permit  States  to  delay  implementation,  such  delays 
may  not  extend  beyond  September  30,  1986. 

Under  lEVS,  the  State  agencies  administering  AFDC,  Medicaid, 
Unemployment  Compensation,  Food  Stamps  and  the  adult  assist- 
ance programs  in  the  territories  (and  SSA  in  the  case  of  SSI)  must 
request  and  make  use  of:  (1)  unearned  income  information  avail- 
able from  the  Internal  Revenue  Service;  and  (2)  quarterly  wage  in- 
formation. Independent  verification  of  the  unearned  income  infor- 
mation is  required  and  recipient  confidentiality  must  be  protected. 
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The  Aid  to  Families  with  Dependent  Children  (AFDC)  program, 
the  Supplemental  Security  Income  (SSI)  program  and  the  Unem- 
ployment C!ompensation  (UC)  program  each  have  policies  for  verify- 
ing the  alien  status  of  applicants.  These  are  described  below. 

AFDC:  To  be  eligible  for  AFDC,  an  individual  must  be  a  citizen 
of  the  United  States  or  an  alien  lawfully  admitted  for  permanent 
residence  or  otherwise  permanently  residing  in  the  United  States 
under  color  of  law.  Applicants  must  provide  documentation  of  citi- 
zenship or  immigration  status  according  to  procedures  established 
by  each  State.  To  document  alien  status,  States  require  that  the  ap- 
plicant furnish  various  forms  of  INS  documentation  or  a  court 
order  or  INS  correspondence  which  describes  the  individual's 
status.  The  quality  control  system  reviews  the  accuracy  of  State  eli- 
gibility decisions  and  verifies  each  factor  of  eligibility,  including 
alien  status. 

SSI:  To  be  eligible  for  SSI,  an  individual  must  have  resided  in 
the  United  States  for  30  consecutive  days  and  be  a  citizen,  a  na- 
tional, or  an  alien  lawfully  admitted  for  permanent  residence  or 
permanently  residing  in  the  United  States  under  color  of  law.  The 
statute  stipulates  that  eligibility  may  not  be  determined  solely  on 
the  basis  of  declarations  by  the  applicant.  The  HHS  Secretary  has 
authority  to  prescribe  the  documentation  required  to  establish 
alien  status.  Relevant  information  must  be  verified  from  independ- 
ent sources.  To  demonstrate  alien  status,  an  individual  may  pro- 
vide an  alien  registration  receipt  card  or  other  proof  of  lawful  ad- 
mission. 

UC:  Eligibility  for  unemployment  benefits  is  determined  under 
State  law.  In  order  to  qualify  for  benefits,  an  unemployed  person 
usually  must  have  worked  recently  for  a  specific  period  of  time  and 
earned  a  specific  amount  of  wages.  In  general,  there  are  three 
major  factors  in  determining  eligibility:  (1)  the  amount  of  recent 
emplojonent  and  earnings;  (2)  demonstrated  ability  and  willingness 
to  seek  and  accept  suitable  employment;  and  (3)  certain  disqualifi- 
cations related  to  a  claimant's  most  recent  separation  from  work  or 
job  offer  refusal. 

Federal  law,  section  3304(aX14)(A)  of  the  Federal  Unemployment 
Tax  Act,  provides  that  unemployment  compensation  shall  not  be 
payable  on  the  basis  of  services  performed  by  an  alien  unless  such 
alien  is  an  individual  who  was  lawfully  admitted  for  permanent 
residence  at  the  time  such  services  were  performed,  was  lawfully 
present  for  purposes  of  performing  such  services,  or  was  perma- 
nently residing  in  the  United  States  under  color  of  law  at  the  time 
such  services  were  performed  (including  an  alien  who  is  lawfully 
present  in  the  United  States  as  a  result  of  the  application  of  the 
provisions  of  section  203(a)(7)  or  section  212(dX5)  of  the  Immigra- 
tion and  Nationality  Act). 

In  applying  for  unemployment  benefits,  individuals  are  asked  if 
they  are  citizens  of  the  U.S.  or  aliens.  If  they  identify  themselves 
as  ahens,  they  are  asked  to  supply  documentation  of  their  alien 
status  in  order  to  determine  if  they  are  permitted  to  work  in  the 
U.S.  Individual  States  can  verify  the  accuracy  of  the  documenta- 
(  tion  in  whatever  manner  they  see  fit. 

1      H.R.  3810.— R.^.  3810  amends  section  1137  of  the  Social  Security 
Act,  which  requires  that  States  establish  an  income  and  eligibility 
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verification  system  (lEVS)  for  certain  public  assistance  programs. 
It  would  mandate  that  States  require  individuals,  as  a  condition  of 
eligibility  for  AFDC,  Medicaid,  Food  Stamps,  Unemployment  Com- 
pensation and  the  adult  assistance  programs  in  the  territories,  to 
submit  a  declaration  in  writing  of  their  citizenship  status.  If  the  in- 
dividual is  not  a  citizen  of  the  U.S.,  alien  registration  documenta- 
tion must  be  supplied  (including  the  alien  admission  number)  or 
such  other  documents  as  the  State  determines  constitute  reasona- 
ble evidence  of  satisfactory  immigration  status.  Such  a  requirement 
would  also  be  a  condition  of  eligibility  under  the  SSI  program  as 
administered  by  the  Social  Security  Administration  (SSA). 

The  State  (and  SSA  in  the  case  of  SSI)  would  be  required  to  use 
this  documentation  to  verify,  with  the  INS,  the  individual's  immi- 
gration status  through  an  automated  system.  If  the  declaration  is 
supplied  but  the  documentation  is  not,  or  the  documentation  is  not 
verified,  a  State  may  not  delay,  deny,  reduce  or  terminate  eligibil- 
ity until  the  individual  has  been  given  a  reasonable  period  of  time 
to  demonstrate  alien  status. 

H.R.  3810  provides  for  100  percent  Federal  reimbursement  for 
the  costs  of  implementation  and  operation  of  this  new  requirement 
for  each  of  the  programs  required  to  participate.  The  INS  would  be 
required  to  establish  its  automated  verification  system  by  October 
1,  1987.  States  would  be  required  to  participate  in  the  system  be- 
ginning on  October  1,  1988. 

Committee  on  Ways  and  Means  Amendment. — The  Committee 
agreed  to  the  mandatory  alien  verification  system  as  proposed  in 
H.R.  3810  with  several  modifications.  The  Secretaries  of  the  respec- 
tive Departments  would  be  required  to  report  by  April  1,  1988  on 
whether  it  is  cost  effective  to  apply  the  requirement  to  the  AFDC 
and  Unemployment  Compensation  programs  and  the  adult  assist- 
ance programs  in  the  territories.  This  report  would  also  note 
whether  and  the  extent  to  which  waivers  of  the  requirement 
should  be  granted.  The  new  verification  system  would  not  apply  to 
the  Federal  SSI  program. 

A  Secretary  would  be  permitted  to  grant  a  waiver  of  the  applica- 
tion of  the  system  to  a  program  or  its  application  in  a  State  or 
other  geographic  area  if  there  is  in  effect  an  alternative  system 
that  is  as  effective,  accurate  and  timely  or  if  the  requirement  is  not 
cost  effective.  Any  alternate  system  must,  at  a  minimum,  include 
the  same  hearings  and  appeals  rights  as  provided  in  the  bill. 

To  determine  cost  effectiveness,  the  Secretary  would  consider:  (1) 
the  number  of  aliens  claiming  benefits  in  comparison  to  the  total 
seeking  benefits;  (2)  any  savings  that  can  be  attributed  to  imple- 
mentation of  the  system;  (3)  labor  and  non-labor  costs  of  adminis- 
tration; (4)  whether  the  Immigration  and  Naturalization  Service 
(INS)  can  provide  timely  and  accurate  information  that  is  reliable; 
and  (4)  such  other  factors  as  the  Secretary  determines  to  be  appro- 
priate. 

The  General  Accounting  Office  would  also  be  required  to  report 
to  Congress  on  the  results  of  the  INS  alien  verification  pilot 
projects  now  underway  and  on  implementation  of  the  new  verifica- 
tion system. 
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3.  Legalization  of  Illegal  Aliens  and  Eligibility  for  Certain  Public 
Assistance  Programs  (sees.  201  and  204) 

Present  Law. — The  AFDC,  SSI  and  UC  programs  each  have  poli- 
cies for  determining  the  eligibility  of  lawfully  admitted  aliens. 
These  are  described  below. 

AFDC:  To  be  eligible  for  AFDC,  an  individual  must  be  a  citizen 
of  the  United  States  or  an  alien  lawfully  admitted  for  permanent 
residence  or  otherwise  permanently  residing  in  the  United  States 
under  color  of  law.  Illegal  aliens  are  ineligible  for  assistance.  To  de- 
termine eligibility  and  benefits  of  legally  admitted  (non-refugee) 
aliens,  the  income  and  resources  of  the  sponsor  are  attributed  to 
the  alien  during  the  3  years  after  entry  into  the  United  States.  Al- 
lowance is  made  for  the  needs  of  the  sponsor  and  his  family;  the 
remainder  is  considered  available  to  support  the  alien. 

SSL  To  be  eligible  for  SSI,  an  individual  must  have  resided  in 
the  United  States  for  30  consecutive  days  and  be  a  citizen,  nation- 
al, or  an  alien  lawfully  admitted  for  peramanent  residence  or  per- 
manently residing  in  the  United  States  under  color  of  law.  In  the 
SSI  program,  the  income  and  resources  of  a  legally  admitted  ahen's 
sponsor  are  considered  in  determining  eligibility  and  benefits. 
After  taking  into  account  the  needs  of  the  sponsor  and  his  family, 
the  remainder  of  the  sponsor's  income  is  deemed  to  be  available  to 
the  alien  applicant  for  a  3-year  period  after  entry  into  the  United 
States.  The  requirement  to  consider  the  sponsor's  income  does  not 
apply  to:  (1)  aliens  who  become  blind  or  disabled  after  entry  into 
the  United  States;  (2)  refugees;  and  (3)  persons  who  have  been 
granted  political  asylum. 

Unemployment  Compensation:  Eligibility  for  unemplojmtient  bene- 
fits is  determined  under  State  law.  In  order  to  qualify  for  benefits, 
an  unemployed  person  usually  must  have  worked  recently  for  a 
specified  period  of  time  and  earned  a  specified  amount  of  wages.  In 
general  there  are  three  major  factors  in  determining  eligibility:  (1) 
the  amount  of  recent  employment  and  earnings;  (2)  demonstrated 
ability  and  willingness  to  seek  and  accept  suitable  emplo3mient; 
and  (3)  certain  disqualifications  related  to  a  claimant's  most  recent 
separation  from  work  or  job  offer  refusal. 

H.R.  3810. — The  bill  would  establish  a  procedure  for  extending 
legal  status  to  two  groups  of  aliens.  The  first  group  (known  as  the 
"amnesty"  group)  consists  of  certain  aliens  who  entered  the  United 
States  unlawfully  before  January  1,  1982  and  who  have  remained 
in  the  U.S.  in  a  continuous,  and  unlawful  status  since  that  time. 
Under  the  bill,  this  group  would  be  extended  temporary  resident 
status.  After  one  year,  this  temporary  status  could  be  adjusted  to 
that  an  alien  lawfully  admitted  for  permanent  residence. 

The  second  group  (known  as  special  agricultural  workers)  is  com- 
prised of  certain  seasonal  agricultural  workers.  In  this  case,  perma- 
nent resident  status  would  be  extended  to  aliens  who  have  per- 
formed at  least  60  man-days  of  seasonal  agricultural  services 
during  the  12-month  period  ending  May  1,  1986  and  who  are  admis- 
sable  as  immigrants.  This  second  group  of  aliens  would  be  treated 
as  permanent  residents  for  all  purposes  and  would  be  eligible  for 
federal  public  assistance  programs. 
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During  the  5-year  period  beginning  on  the  date  an  alien  in  the 
amnesty  group  is  granted  lawful  temporary  resident  status,  the 
alien  would  not  be  eligible  for  any  needs-based  program  of  finan- 
cial assistance  provided  under  Federal  law.  The  term  "program  of 
financial  assistance  furnished  under  Federal  law"  is  not  defined. 
Instead,  H.R.  3810  specifies  that  such  programs  would  be  identified 
by  the  Attorney  General  after  consultation  with  other  department 
heads. 

This  prohibition  against  receiving  Federal  financial  assistance 
would  not  apply  to  Cuban-Haitian  entrants  or  to  the  special  agri- 
cultural workers.  H.R.  3810  appears  to  deny  newly  legalized  aliens 
eligibility  for  AFDC  and  may  also  prohibit  participation  in  the 
Title  IV-E  foster  care  program.  The  bill  does  not  appear  to  restrict 
the  alien's  access  to  Title  IV-B  child  welfare  services  or  Title  XX 
social  services  since  these  are  not  generally  considered  to  be  pro- 
grams of  financial  assistance.  In  addition,  it  does  not  appear  to  re- 
strict eligibility  for  unemployment  compensation  because  such  ben- 
efits are  provided  under  State  law. 

The  Attorney  General  may  allow  Federal  assistance  to  be  ex- 
tended to  recently  legalized  aliens  because  of  age,  blindness,  dis- 
ability or  medical  conditions  that  require  treatment  in  the  interest 
of  public  health  or  because  of  serious  illness  or  injury.  However,  ac- 
cording to  the  House  Judiciary  Committee  report,  this  is  not  in- 
tended to  authorize  automatic  access  to  SSI,  Medicaid  or  Medicare 
by  the  newly  legalized  aliens. 

H.R.  3810  authorizes  a  program  of  Federal  financial  assistance  to 
reimburse  States  for  the  cost  of  providing  State  or  locally-funded 
assistance  to  the  newly  legalized  aliens  during  the  5-year  period  be- 
ginning on  the  date  the  alien  is  granted  temporary  resident  status. 
It  also  permits  State  and  local  governments  to  limit  benefits  to 
newly  legalized  alliens. 

Subject  to  the  amounts  provided  in  advance  in  appropration 
Acts,  the  bill  provides  for  100  percent  reimbursement  of  these 
costs.  Programs  of  public  assistance  eligible  for  reimbursement  are 
defined  as  "programs  existing  in  a  State  or  local  jurisdiction  which 
.  .  .  provide  for  cash,  medical,  or  other  assistance  designed  to  meet 
the  basic  subsistence  needs  of  individuals.  ..." 

The  authority  to  appropriate  funds  for  State  legalization  assist- 
ance is  effective  for  FY  1987  and  each  of  the  four  succeeding  fiscal 
years. 

Committee  on  Ways  and  Means  Amendment. — The  Committee 
amendment  clarifies  that  for  purposes  of  public  assistance  pro- 
grams under  the  jurisdiction  of  the  Committee  on  Ways  and 
Means,  the  5-year  disqualification  for  the  amnesty  group  applies 
only  to  the  AFDC  program  and  only  with  regard  to  the  newly  le- 
galized aliens.  It  does  not  apply  to  the  following  programs:  child 
welfare  services,  child  support  enforcement,  foster  care  and  adop- 
tion assistance,  SSI,  or  the  social  services  block  grant. 

In  addition,  the  Committee  amendment  would  clarify  that  the 
disqualification  does  not  apply  to  U.S.  citizen  children  in  families 
that  are  otherwise  disqualified  under  this  section.  The  amendment 
would  also  prescribe  the  method  for  treating  the  income  and  needs 
of  the  disqualified  members  when  determining  the  eligibility  of  the  i 
U.S.  citizen  child.  ' 
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4.  Federal  Unemployment  Tax  (FUTA)  on  Wages  Paid  to  Nonresi- 
dent Farmworkers  (sec.  SOI) 

Present  Law. — Under  the  Immigration  and  Nationality  Act,  resi- 
dents of  foreign  countries  who  do  not  intend  to  abandon  such  resi- 
dency may  be  admitted  to  the  United  States  to  perform  agricultur- 
al labor  for  a  temporary  period  of  time.  The  workers  are  admitted 
to  the  U.S.  pursuant  to  sections  214(c)  and  101(a)(15)(H)  of  the  Im- 
migration and  Nationality  Act.  In  general,  under  those  sections  of 
the  Act,  the  workers  are  admitted  to  the  U.S.  only  after  the  De- 
partment of  Labor  certifies  that  there  are  no  domestic  workers 
available  to  perform  the  labor.  These  workers  are  known  as  H-2 
workers  and  must  return  to  their  native  countries  upon  the  com- 
pletion of  their  work. 

Under  section  3306(c)(1)(B)  of  the  Internal  Revenue  Code,  wages 
paid  to  nonresident  farmworkers  admitted  to  the  U.S.  under  the 
above  Act  are  not  subject  to  Federal  Unemployment  Tax  (FUTA). 
This  exemption  from  FUTA  tax  effectively  exempts  these  wages 
from  State  unemplojrment  taxes.  The  exemption  from  the  FUTA 
tax  expires  on  December  31,  1987. 

H.R.  3810. — Section  301  amends  the  Internal  Revenue  CJode  to 
make  the  exclusion  from  FUTA  tax  permanent. 

Committee  on  Ways  and  Means  Amendment. — The  Committee 
amendment  would  extend  the  current  exclusion  from  the  FUTA 
tax  for  5  years,  through  December  31,  1992. 

The  H-2  progrgma,  which  allows  foreign  workers  to  come  into  the 
U.S.  to  perform  labor  when  domestic  workers  cannot  be  found,  will 
be  greatly  expanded  under  this  bill.  The  major  concern  expressed 
about  the  exclusion  is  that  it  provides  an  incentive  to  seek  H-2 
workers  at  the  expense  of  domestic  workers. 

Under  the  bill  as  reported,  the  President  must  report  to  the  Con- 
gress within  two  years  of  the  date  of  enactment  on  the  operation  of 
the  expanded  H-2  program  authorized  under  the  bill.  This  report 
would  include  recommendations  on  removing  the  disincentives  to 
hiring  domestic  workers.  By  extending  the  exclusion  through  1992, 
the  Committee  on  Ways  and  Means  will  have  the  opportunity  to 
examine  the  exclusion  in  light  of  the  expanded  H-2  program  and 
with  the  benefit  of  the  President's  report. 

IV.  Vote  of  the  Committee  and  Other  Matters  To  Be  Discussed 
Under  the  Rule  of  the  House 

In  compliance  with  the  subdivision  (B)  of  clause  (2)G)(2)  of  Rule 
XI  of  the  Rules  of  the  House  of  Representatives,  the  Committee 
states  that  the  bill  was  approved  by  voice  vote. 

In  compliance  with  the  subdivision  (A)  of  clause  (2)(1X3)  of  Rule 
XI,  the  Committee  reports  that  the  amendments  are  consistent 
with  the  oversight  findings  of  the  Committee  on  Ways  and  Means 
£ind  the  explanations  of  the  amendments  contained  in  the  section 
of  this  report. 

In  compliance  with  the  subdivision  (D)  of  clause  (2)(1X3)  of  Rule 
I    XI,  the  Committee  states  that  no  oversight  findings  or  recommen- 
I    dations  have  been  submitted  by  the  Committee  on  Grovernment  Op- 
erations with  respect  to  the  subject  matter  contained  in  the  bill. 


14 

In  compliance  with  the  clause  (2)(1)(4)  of  Rule  XI,  the  Committee 
estimates  that  enactment  of  the  bill  will  have  no  inflationary 
impact  on  the  economy. 

In  compliance  with  the  subdivision  (B)  of  clause  (2)(1)(3)  of  Rule 
XI,  the  Committee  states  that  the  bill  does  not  increase  tax  expend- 
itures and  that  a  discussion  of  budget  authority  is  contained  in  the 
report  of  the  Congressional  Budget  Office. 

In  compliance  with  clause  7(a)  of  Rule  XIII,  the  following  state- 
ment is  made  relative  to  the  budget  effects  of  the  provisions  of  H.R. 
3810,  as  reported  by  the  Committee. 

With  respect  to  the  provisions  contained  in  the  bill,  the  Commit- 
tee states  that  it  agrees  with  the  estimates  of  the  Congressional 
Budget  Office.  These  estimates  are  presented  for  fiscal  years  1986 
to  1991  for  the  unified  budget. 

In  compliance  with  the  subdivision  (C)  of  clause  (2)(1)(3)  of  Rule 
XI,  the  Committee  states  that  the  Congressional  Budget  Office  has 
examined  H.R.  3810,  as  reported  by  the  Committee  and  has  submit- 
ted the  following  statements: 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DQ  August  1,  1986. 

Hon.  Dan  Rostenkowski, 

Chairman,  Committee  on  Ways  and  Means, 

U.S.  House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared this  cost  estimate  for  amendments  to  H.R.  3810,  the  Immi- 
gration Control  and  Legalization  Amendments  Act  of  1986,  as  or- 
dered reported  by  the  House  Committee  on  Ways  and  Means  on 
July  30,  1986.  H.R.  3810  was  ordered  reported  by  the  House  Com- 
mittee on  the  Judiciary  on  June  25,  1986. 

This  estimate  provides  the  spending  impacts  of  the  Committee  on 
Ways  and  Means  amendments  to  H.R.  3810.  The  original  CBO  esti- 
mate for  H.R.  3810,  as  reported  by  the  Committee  on  the  Judiciary, 
is  attached  to  provide  background  information.  The  table  below 
shows  the  original  estimate  of  H.R.  3810's  impact  on  spending,  the 
Committee  on  Ways  and  Means  changes  to  spending,  and  the  re- 
sulting estimated  spending,  revenue,  and  federal  deficit  totals  for 
the  bill  as  amended. 

ESTIMATED  COST  TO  THE  FEDERAL  GOVERNMENT 

[By  fiscal  year,  in  millions  of  dollars] 


1986        1987        1988        1989        1990  1991 


Judiciary  bill: 

Required  budget  authority/estimated  authorization  level ....      434  655     1,170      1,885     2,201  2,277 

Estimated  outlays   480       819      1,779      2,348  2,475 

Ways  and  Means: 

Required  budget  authority/estimated  authoriza- 
tion level   (M     -130     -135     -136  -136 

Estimated  outlays   (M     -130     -135     -136  -136 

Total  spending: 

Required  budget  authority/estimated  authoriza- 
tion level   434  655      1,040      1,750      2,065  2,141 


Estimated  outlays 


480       699      1,644      2,212  2,339 
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ESTIMATED  COST  TO  THE  FEDERAL  GOVERNMENT— Continued 

[By  fiscal  year,  in  millions  of  dollars] 


1986  1987 

1988 

1989 

1990 

1991 

Estimated  revenues  

  70 

166 

54 

54  .. 

Net  budget  impact:  estimated  net  increase  or  de- 

crease ( - )  in  tlie  deficit  

  410 

533 

1,590 

2,158 

2,339 

>Less  than  $500,000. 


The  Committee  on  Ways  and  Means  reported  several  amend- 
ments to  H.R.  3810.  The  first  would  strike  the  requirement  for  a 
system  to  verify  the  social  security  account  number  of  all  appli- 
cants for  employment  in  the  United  States.  The  new  provision 
would  instead  require  the  Social  Security  Administration,  in  con- 
junction with  the  Attorney  General  and  the  Secretary  of  Labor,  to 
conduct  a  study  of  the  feasibility  and  costs  of  establishing  such  a 
system  and  report  to  the  Congress  in  two  years.  CBO^s  previous 
cost  estimate  for  H.R.  3810  estimated  the  cost  for  social  security  ac- 
count number  verification  to  be  approximately  $130  million  annu- 
ally, beginning  in  fiscal  year  1988.  These  costs  would  be  avoided  by 
this  amendment,  although  there  would  be  some  costs  for  the  re- 
quired study.  Due  to  uncertainty  about  the  scope  of  such  a  study, 
CBO  cannot  estimate  these  costs. 

The  System  for  Alien  Verification  of  Eligibility  (SAVE),  which 
would  require  a  number  of  federal  benefit  programs  to  check  with 
the  Immigration  and  Naturalization  Service  as  to  the  resident 
status  of  aliens  applying  for  program  benefits,  was  also  amended. 
The  amendments  would  permit  a  program  or  jurisdiction  not  to  use 
SAVE  if  waivers  were  granted  by  Department  Secretaries.  Waivers 
could  be  given  if  alternative  verification  systems  were  found  to  be 
as  effective  or  if  the  administrative  costs  of  SAVE  exceeded  any  es- 
timated savings.  Without  knowing  more  about  SAVE  and  the 
extent  to  which  waivers  might  be  granted,  the  CBO  estimate  as- 
sumed that  savings  and  costs  would  be  approximately  offsetting.  If 
the  cost  effectiveness  of  SAVE  could  be  measured  accurately  and 
waivers  granted  accordingly,  however,  these  amendments  would  be 
likely  to  result  in  federal  budgetary  savings. 

In  addition,  the  requirement  to  use  SAVE  to  verify  the  status  of 
persons  appljdng  for  Supplemental  Security  Income  (SSI)  benefits 
was  removed.  CBO's  estimate  of  H.R.  3810  included  estimated  net 
costs  of  $5  million  in  1989  and  $6  million  in  1990  and  1991  for  the 
use  of  SAVE  in  SSI.  These  costs  would  be  avoided  by  the  amend- 
ment. 

The  provision  of  H.R.  3810  that  would  permanently  exempt  em- 
ployers from  paying  Federal  Unemployment  Tax  Act  taxes  on 
wages  paid  to  H-2  agricultural  workers  was  amended  to  expire  on 
January  1,  1993. 

Finally,  the  Committee  added  a  number  of  programs  to  the  list  of 
those  that  legalized  aliens  would  not  be  precluded  from  receiving 
for  five  years.  CBO  estimates  that  this  amendment  would  not  have 
a  significant  budgetary  effect. 

If  you  wish  further  details  on  this  estimate,  please  call  me  or 
have  your  staff  contact  Janice  Peskin. 
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Chapter  5 — Deportation;  Adjustment  of  Status 
«**«««« 

ADJUSTMENT  OF  STATUS  OF  CERTAIN  ENTRANTS  BEFORE  JANUARY  1, 
1982,  TO  THAT  OF  PERSON  ADMITTED  FOR  LAWFUL  RESIDENCE 

Sec.  245A.  (a)*** 

***♦♦♦« 

(h)  Temporary  Disqualification  of  Newly  Legalized  Aliens 
From  Receiving  Certain  Public  Welfare  Assistance. — 

(V  In  general. — During  the  five-year  period  beginning  on  the 
date  an  alien  was  granted  lawful  temporary  resident  status 
under  subsection  (a),  and  notwithstanding  any  other  provision 
of  law — 

(A)  except  as  provided  in  paragraph  (2),  the  alien  is  not 
eligible  for — 

(i)  any  program  of  financial  assistance  furnished 
under  Federal  law  (whether  through  grant,  loan,  guar- 
antee, or  otherwise)  on  the  basis  of  financial  need,  as 
such  programs  are  identified  by  the  Attorney  General 
in  consultation  with  other  appropriate  heads  of  the 
various  departments  and  agencies  of  Government  (but 
in  any  event  including  the  program  of  aid  to  families 
with  dependent  children  under  part  A  of  title  IV  of 
the  Social  Security  Act), 

(ii)  medical  assistance  under  a  State  plan  approved 
under  title  XIX  of  the  Social  Security  Act,  and 

(Hi)  assistance  under  the  Food  Stamp  Act  of  1977; 
and 

(B)  a  State  or  political  subdivision  therein  may,  to  the 
extent  consistent  with  subparagraph  (A),  provide  that  the 
alien  is  not  eligible  for  the  programs  of  financial  assistance 
or  for  medical  assistance  described  in  subparagraph  (AXH) 
furnished  under  the  law  of  that  State  or  political  subdivi- 
sion. 

(2)  Exceptions.— Paragraph  (1)  shall  not  apply— 

(A)  to  a  Cuban  and  Haitian  entrant  (as  defined  in  para- 
graph (1)  or  (2XA)  of  section  501(e)  of  Public  Law  96-422,  as 
in  effect  on  April  1,  1983), 

(B)  in  the  case  of  assistance  (other  than  aid  to  families 
with  dependent  children)  which  is  furnished  to  an  alien 
who  is  an  aged,  blind,  or  disabled  individual  (as  defined  in 
section  16H(aXl)  of  the  Social  Security  Act),  or 

(C)  in  the  case  of  medical  assistance  (i)  for  care  and  serv- 
ices provided  to  an  alien  who  is  under  18  years  of  age,  (ii) 
for  emergency  services  (as  defined  for  purposes  of  section 
1916(aX2)(D)  of  the  Social  Security  Act)  or  (Hi)  for  services 
described  in  section  1916(aX2)(B)  of  such  Act  (relating  to 
services  for  pregnant  women). 

(2)  Treatment  of  certain  programs.— Assisto/ice  furnished 
under  any  of  the  following  provisions  of  law  shall  not  be  con- 
strued to  be  financial  assistance  described  in  paragraph 
(IXAXi): 
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(A)  The  National  School  Lunch  Act. 

(B)  The  Child  Nutrition  Act  of  1966. 

(C)  The  Vocational  Education  Act  of  1963. 

(D)  Chapter  1  of  the  Education  Consolidation  and  Im- 
provement Act  of  1981. 

(E)  The  Headstart-Follow  Through  Act. 

(F)  The  Job  Training  Partnership  Act. 

(G)  Subparts  4  o,nd  5  of  part  A  of  title  IV  of  the  Higher 
Education  Act  of  1965. 

(H)  The  Public  Health  Service  Act. 
{i}  Title  ¥  ef  ihe  Social  Security  Aetr 

(I)  Titles  V,  XVI,  and  XX,  and  parts  B,  D,  and  E  of  title 
IV,  of  the  Social  Security  Act  (and  titles  I,  X,  XIV,  and 
XVI  of  such  Act  as  in  effect  without  regard  to  the  amend- 
ment made  by  section  301  of  the  Social  Security  Amend- 
ments of  1972). 

*  *  *  *  *  ♦  * 

Chapters — General  Penalty  Provisions 

♦  *  *  *  *  *  * 

UNLAWFUL  EMPLOYMENT  OF  ALIENS 

Sec.  mA.  (a)*** 

(b)  Employment  Verification  System. — The  requirements  re- 
ferred to  in  paragraphs  (1)(B)  and  (3)  of  subsection  (a)  are,  in  the 
case  of  a  person  or  other  entity  hiring,  recruiting,  or  referring  an  in- 
dividual for  employment  in  the  United  States,  the  requirements 
specified  in  the  following  three  paragraphs  (and,  ie  the  extent  appliea 
bier  paragraph  (7)(C)): 

(1)  Attestation  after  examination  of  documentation  anb 
validation  ^  social  security  account  number. 

(A)  In  general. — The  person  or  entity  must  attest,  under 
penalty  of  perjury  and  on  a  form  established  or  designated 
by  the  Attorney  General  by  regulation,  that  he  has  verified 
that  the  individual  is  eligible  to  be  employed  (or  recruited 
or  referred  for  employment)  in  the  United  Stated — 
{i^hy^  examining — 

^  the  indimduaVe  United  Stateo  pa^eeport,      the  indi 
viduaVd  unexpired  foreign  pa>ooport,  tf  the  foreign  po/eeport 
hm  em  appropriate,  unexpired  endorsement  ef  the  Attorney 
General  authorizing  the  indimduaVa  employment  m  the 
United  Stated, 

{H)^  a  document  deeorihed  in  euhpamgraph        emd  a 
doeument  deeerihed  m  eubparoigrapk  {G)f  emd 

manner  required 

under  paragraph  (7)(C))  the  eoeial  eecurity  Oieeount  number  pre- 
Qcntcd  %  the  individual. 
in  the  United  States  by  examining — 

(i)  the  individual's  United  States  passport,  or  the 
individual's  unexpired  foreign  passport  if  the  foreign 
passport  has  an  appropriate,  unexpired  endorsement 
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of  the  Attorney  General  authorizing  the  individual's 

employment  in  the  United  States,  or 
(ii)  a  document  described  in  subparagraph  (B)  and 

a  document  described  in  subparagraph  (C). 
A  person  or  entity  has  complied  with  the  requirement  of 
okbUBc  ^  ef  ttm  eubparagmph  the  preceding  sentence  with  re- 
spect to  examination  of  a  document  if  the  document  reason- 
ably appears  on  its  face  to  be  genuine.  If  an  individual  pro- 
vides a  document  or  combination  of  documents  that  reason- 
ably appears  on  its  face  to  be  genuine  and  that  is  sufficient 
to  meet  the  requirements  of  clauec  {i^  such  sentence,  noth- 
ing in  this  paragraph  shall  be  construed  as  requiring  the 
person  or  entity  to  solicit  the  production  of  any  other  docu- 
ment or  as  requiring  the  individual  to  produce  such  a  docu- 
ment. 

^  Social  security  aooount  number  validation  system. — 
{A}  Establishment  ^  system. — ¥ke  Attorney  General  in  €&- 
operation  with  ike  Sccrctarico  ef  Labor  emd  Health  emd  Human 
Serviced,  eheU  eetablioh  a  method  ie  validate  ike  eoeial  oecurity  e>e- 
count  numhere  ef  individuah  applying  ie  be  hired,  er  recruited  er  re- 
ferred for  a  fee^  fer  employment  in  ike  United  States. 

{B)^  PUBLICATK^N. — ¥ke  Attorney  ■General  ekatt  preside  fer  publi 
eettien  in  ike  Federal  Rcgieter  ef  notice  ef  ike  eetablishmcnt  ef  ike 
validation  method  and  ike  procedurce  fer  iie  me  nei  earlier  ikem  S 
months,  €md  nei  laier  ikem  4S  monthe,  etfier  ike  daie  ef  ike  enactment 
ef  ikie  ecction. 

{O}  Implementa  tion. — Beginning  en  em  effective  detie  {nei  earli 

hftuufV   1/  \j  xjAJUiJoy   XjDtvcd  rrt/c  TcrcTTr    rTTwfr  txjTT  \VKi/\j\jy   tfff  t\yf    t/txy  crcrrT/  tttckjtv 

regulations  e/pe  publiahcd  under  eubparagraph  {B)}  sei  ferik  by  ike 
Attorney  General,  in  erder  ie  comply  wlik  ike  requirement  ef  para 

U I  U/Utt    \  J./\XT^  XTt  rftrtf  fS  tJbUuVVt  tXrtt   Vft   tftV   VUUOV   tTT  CT   Ux^I  \3\Jit   TTr  TTtTTXTT  ^TTTTV^ 

hinng,  er  recruiting  er  referring  fer  a  fee^      individual  fer  employ 
mcnt  vn  ike  United  Stated,  ike  peroon  er  other  entity  muet,  pursuant 
ie  ike  verification  method — 

^  submit  ike  social  security  account  number  ef  ike  individ 

XMJUVj  kM/imAjU 

{O^  he  provided  and  record  en  ike  form  designated  er  estab 
purposes  ef  ike4  para>graph  a  validation  cede  indicat 
vng  iketi  ike  number  submitted  ie  valid. 


Social  Security  Act 

TITLE  IV— GRANTS  TO  STATES  FOR  AID  AND  SERVICES  TO 
NEEDY  FAMILIES  WITH  CHILDREN  AND  FOR  CHILD-WEL- 
FARE SERVICES  1 
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Part  A— Aid  to  Families  With  Dependent  Children 
******* 

STATE  PLANS  FOR  AID  AND  SERVICES  TO  NEEDY  FAMIUES  WITH 

CHILDREN 

Sec.  402.  (a)  *  *  * 

******* 

(f)(1)  For  temporary  disqualification  of  certain  newly  legalized 
aliens  from  receiving  aid  to  families  with  dependent  children,  see 
subsection  (h)  of  section  245A  of  the  Immigration  and  Nationality 
Act. 

(2)  In  any  case  where  an  alien  disqualified  from  receiving  aid 
under  such  subsection  (h)  is  the  parent  of  a  child  who  is  not  so 
disqualified  and  who  (without  any  adjustment  of  status  under 
such  section  245A)  is  considered  a  dependent  child  under  subsec- 
tion (a)(33),  or  is  the  brother  or  sister  of  such  a  child,  subsection 
(a)(38)  shall  not  apply,  and  the  needs  of  such  alien  shall  not  be 
taken  into  account  in  making  the  determination  under  subsection 
(a)(7)  with  respect  to  such  child,  but  the  income  of  such  alien  (if 
he  or  she  is  the  parent  of  such  child)  shall  be  included  in  making 
such  determination  to  the  same  extent  that  income  of  a  steppar- 
ent is  included  under  subsection  (a)(31). 

******* 

Part  E — Federal  Payments  for  Foster  Care  and  Adoption 

Assistance 

*        -  *     .     ♦  *  *  *  * 

FOSTER  CARE  MAINTENANCE  PAYMENTS  PROGRAM 

Sec.  472.  (a)  *  *  * 

******* 

In  any  case  where  the  child  is  an  alien  disqualified  under  section 
245A(h)  of  the  Immigration  and  Nationality  Act  from  receiving 
aid  under  the  State  plan  approved  under  section  402  in  or  for  the 
month  in  which  such  agreement  was  entered  into  or  court  pro- 
ceedings leading  to  the  removal  of  the  child  from  the  home  were 
instituted,  such  child  shall  be  considered  to  satisfy  the  require- 
ments of  paragraph  (4)  (and  the  corresponding  requirements  of 
section  473(a)(1)(B)),  with  respect  to  that  month,  if  he  or  she 
would  have  satisfied  such  requirements  but  for  such  disqualiHca- 
tion. 

******* 

ADOPTION  ASSISTANCE  PROGRAM 

Sec.  473.  (a)(1)  *  ♦  ♦ 
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The  last  sentence  of  section  472(a)  shall  apply,  for  purposes  of 
subparagraph  (B),  in  any  case  where  the  child  is  an  alien  de- 
scribed in  that  sentence. 

*♦♦♦♦♦* 

TITLE  XVI— SUPPLEMENTAL  SECURITY  INCOME  FOR  THE 
AGED,  BLIND,  AND  DISABLED 

******* 

Part  B — Procedural  and  General  Provisions 
payments  and  procedures 
Payment  of  Benefits 

Sec.  1631.  (a)  *  *  * 

******* 

Applications  and  Furnishing  of  Information 

(e)(1)(A)  The  Secretary  shall,  subject  to  subparagraph  (B),  pre- 
scribe such  requirements  with  respect  to  the  filing  of  applications, 
the  suspension  or  termination  of  assistance,  the  furnishing  of  other 
data  and  material,  and  the  reporting  of  events  and  changes  in  cir- 
cumstances, as  may  be  necessary  for  the  effective  and  efficient  ad- 
ministration of  this  title. 

(B)  The  requirements  prescribed  by  the  Secretary  pursuant  to 
subparagraph  (A)  shall  require  that  eligibility  for  benefits  under 
this  title  will  not  be  determined  solely  on  the  basis  of  declarations 
by  the  applicant  concerning  eligibility  factors  or  other  relevant 
facts,  and  that  relevant  information  will  be  verified  from  independ- 
ent or  collateral  sources  and  additional  information  obtained  as 
necessary  in  order  to  assure  that  such  benefits  are  only  provided  to 
eligible  individuals  (or  eligible  spouses)  and  that  the  amounts  of 
such  benefits  are  correct.  For  this  purpose  and  for  purposes  of  fed- 
erally administered  supplementary  payments  of  the  type  described 
in  section  1616(a)  of  this  Act  (including  pajonents  pursuant  to  an 
agreement  entered  into  under  section  212(a)  of  Public  Law  93-66), 
the  Secretary  shall,  as  may  be  necessary,  request  and  utilize  infor- 
mation available  pursuant  to  section  6103(1)(7)  of  the  Internal  Rev- 
enue Code  of  1954,  and  any  information  which  may  be  available 
from  State  systems  under  section  1137  of  this  Act,  and  shall  comply 
with  the  requirements  applicable  to  States  (with  respect  to  infor- 
mation available  pursuant  to  section  6103(1)(7)(B)  of  such  code) 
under  subsections  (a)(6)  ftft4  {eh-  ^  ^      of  such  section  1137. 

******* 


Internal  Revenue  Code  of  1954 
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EMPLOYMENT  TAX— EMPLOYEES 

Subtitle  C— Employment  Taxes  and  Collection  of  Income 

Tax  at  Source 

*         ♦         ♦         ♦         *         ♦  « 

CHAPTER  23'-FEDERAL  UNEMPLOYMENT  TAX  ACT 

Sec.  3301.  Rate  of  tax. 

Sec.  3302.  Credits  against  tax. 

Sec.  3303.  Conditions  of  additional  credit  allowance. 

Sec.  3304.  Approval  of  State  laws. 

Sec.  3305.  Applicability  of  State  law. 

Sec.  3306.  Definitions. 

Sec.  3307.  Deductions  as  constructive  payments. 

Sec.  3231(i)  *  *  * 

******* 
Sec.  3306.  Definitions.  *  *  * 

******* 

(c)  Employment — For  purposes  of  this  chapter,  the  term  "em- 
plojmient"  means  any  service  performed  prior  to  1955,  which  was 
employment  for  purposes  of  subchapter  C  of  chapter  9  of  the  Inter- 
nal Revenue  Ckxie  of  1939  under  the  law  applicable  to  the  period  in 
which  such  service  was  performed,  and  (A)  any  service,  of  whatever 
nature,  performed  after  1954  by  an  employee  for  the  person  em- 
plo3rmg  him,  irrespective  of  the  citizenship  or  residence  of  either,  (i) 
within  the  United  States,  or  (ii)  on  or  in  connection  with  an  Ameri- 
can vessel  or  American  aircraft  under  a  contract  of  service  which 
is  entered  into  within  the  United  States  or  during  the  performance 
of  which  and  while  the  employee  is  employed  on  the  vessel  or  air- 
craft it  touches  at  a  port  in  the  United  States,  if  the  employee  is 
employed  on  and  in  connection  with  such  vessel  or  aircraft  when 
outside  the  United  States,  and  (B)  any  service,  of  whatever  nature, 
performed  after  1971  outside  the  United  States  (except  in  a  contig- 
uous country  with  which  the  United  States  has  an  agreement  relat- 
ing to  unemplojnnent  compensation)  by  a  citizen  of  the  United 
States  as  an  employee  of  an  American  employer  (as  defined  in  sub- 
section (jX3))»  except — 

(1)  agricultural  labor  (as  defined  in  subsection  (k))  unless — 
(A)  such  labor  is  performed  for  a  person  who — 

(i)  during  any  calendar  quarter  in  the  calendar  year 
or  the  preceding  calendar  year  paid  remuneration  in 
cash  of  $20,000  or  more  to  individuals  employed  in  ag- 
ricultural labor  (including  labor  performed  by  an  alien 
referred  to  in  subparagraph  (B)),  or 

(ii)  on  each  of  some  20  days  during  the  calendar 
year  or  the  preceding  calendar  year,  each  day  being  in 
a  different  calendar  week,  employed  in  agricultural 
labor  (including  labor  performed  by  an  alien  referred 
to  in  subparagraph  (B))  for  some  portion  of  the  day 
(whether  or  not  at  the  same  moment  of  time)  10  or 
more  individuals;  and 
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(B)  such  labor  is  not  agricultural  labor  performed 
[before  January  1,  1988, J  before  January  1,  1993,  by  an 
individual  who  is  an  alien  admitted  to  the  United  States  to 
perform  agricultural  labor  pursuant  to  sections  214(c)  and 
101(a)(15XII)  of  the  Immigration  and  Nationality  Act; 


V.  DISSENTING  VIEWS  ON  H.R.  3810  OF  HON.  JOHN  J. 
DUNCAN,  HON.  BILL  ARCHER,  HON.  GUY  VANDER  JAGT, 
HON.  PHILIP  M.  CRANE,  HON.  BILL  FRENZEL,  HON.  RICH- 
ARD T.  SCHULZE,  HON.  BILL  GRADISON,  HON.  CARROLL  A. 
CAMPBELL,  HON.  WILLIAM  M.  THOMAS,  HON.  RAYMOND 
J.  McGRATH,  HON.  HAL  DAUB,  AND  HON.  JUDD  GREGG 

The  action  taken  by  this  Committee  on  H.R.  3810  leaves  a  lot  to 
be  desired.  We  take  particular  exception  to  allowing  preferential 
treatment,  with  regard  to  eligibility  for  public  assistance  benefits, 
to  a  special  category  of  aliens:  Special  Agricultural  Workers 
(SAWS). 

The  general  rule  established  in  H.R.  3810  is  that  aliens  granted 
amnesty  and  temporary  legal  resident  status  are  disqualified  for 
five  years  from  AFDC  eligibility.  However,  no  comparable  disquali- 
fication applies  to  SAWS.  Far  from  it!  SAWS  may  acquire  this  pref- 
erential treatment  by  showing  that  they  had  performed  60  man- 
days  of  seasonal  agricultural  services  within  the  12  months  ending 
May  1,  1986.  A  man-day  is  not  defined  in  H.R.  3810.  Under  federal 
law  a  man-day  is  defined  as  working  one  hour.  Therefore,  any 
SAW  who  works  60  hours  a  year  technically  could  qualify  for  a 
wide  range  of  benefits.  This  discriminatory  effect  poses  a  real  prob- 
lem for  Members  concerned  about  equity  and  fairness  in  such  legis- 
lation. 

There  are  at  least  two  other  questions  which  the  Committee 
should  have  explored  more  carefully  and  should  have  been  more 
assertive  about  in  the  amending  process.  The  first  concerns  which 
public  assistance  programs  should  be  subject  to  a  five-year  disquali- 
fication. The  Committee  would  make  AFDC  subject  to  disqualifica- 
tion, but  not  SSI,  Foster  Care  and  Adoption  Assistance,  Child  Wel- 
fare Services,  Child  Support  Enforcement  and/or  Title  XX  Social 
Services.  There  should  have  been  more  discussion  of,  and  attention 
paid,  to  whether  some  or  all  of  these  other  public  assistance  pro- 
grams should  be  given  the  same  treatment  as  AFDC.  It  is  true,  of 
course,  that  AFDC  is  where  the  big  money  lies,  but  that  has  little 
or  nothing  to  do  with  equity  and  fairness. 

A  second  question  concerns  the  Committee^s  acquiescence  in  al- 
lowing SAWS  to  be  eligible  for  public  assistance  benefits  with  no 
disqualification  period.  At  a  minimum,  SAWS  should  observe  the 
same  five-year  period  of  disqualification  as  applies  to  other  aliens 
granted  temporary  resident  status  in  H.R.  3810. 

It  could  appear  that  Ways  and  Means  cowered  before  the  claim 
of  the  other  Committee  that  H.R.  3810  was  such  a  fragile  compro- 
mise that  we  should  not  apply  any  independent  judgement  to  the 
provisions  which  are  clearly  and  undeniably  invasions  of  our  juris- 
diction. We  hope  that,  at  some  point  in  the  consideration  of  H.R. 
3810,  the  Congress  will  be  able  to  fully  and  freely  consider  H.R. 
3810  without  being  bound  by  some  deal  made  by  a  few  Members  of 

(38) 
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one  Committee  which  lacked  jurisdiction  over  the  subject  matter 
the  first  place. 

John  J.  Duncan. 
Bill  Archer. 
Guy  Vander  Jagt. 
Phil  Crane. 
Bill  Frenzel. 
Dick  Schulze. 
Bill  Gradison. 
Carroll  Campbell. 
Bill  Thomas. 
Ray  McGrath. 
Hal  Daub. 
JuDD  Gregg. 
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IMMIGRATION  CONTROL  AND  LEGALIZATION 
AMENDMENTS  ACT  OF  1986 


August  5,  1986.— Ordered  to  be  printed 


Mr.  DiNGELL,  from  the  Committee  on  Energy  and  Commerce, 
submitted  the  following 


REPORT 

[To  accompany  H.R.  3810] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Energy  and  Commerce  to  whom  was  referred 
the  bill  (H.R.  3810)  to  amend  the  immigration  and  Nationality  Act 
to  revise  and  reform  the  immigration  laws,  and  for  other  purposes, 
having  considered  the  same,  report  those  provisions  of  the  bill 
within  the  jurisdiction  of  the  Committee  with  amendments  and  rec- 
ommend that  the  provisions  as  amended  be  agreed  to. 

The  amendments  (stated  in  terms  of  page  and  line  numbers  of 
the  bill  as  reported  by  the  Committee  on  the  Judiciary)  are  as  fol- 
lows: 

AMENDMENT  NO.  1 

Page  61,  after  line  14,  insert  the  following  new  subsection: 

(d)  GAO  Reports.— 

(1)  Report  on  current  pilot  projects. — The  Comp- 
troller General  shall — 

(A)  examine  current  pilot  projects  relating  to 
the  System  for  Alien  Verification  of  Eligibility 
(SAVE)  operated  by,  or  through  cooperative  agree- 
ments with,  the  Immigration  and  Naturalization 
Service,  and 

(B)  report,  not  later  than  October  1,  1987,  to 
Congress  and  to  the  Commissioner  of  the  Immi- 
gration and  Naturalization  Service  concerning  the 
effectiveness  of  such  projects  and  any  problems 
with  the  implementation  of  such  projects,  particu- 
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larly  as  they  may  apply  to  implementation  of  the 
system  referred  to  in  subsection  (c)(1). 
(2)  Report  on  implementation  of  verification 
SYSTEM — The  Comptroller  General  shall — 

(A)  monitor  and  analyze  the  implementation  of 
such  system, 

(B)  report  to  Congress  and  to  the  appropriate 
Secretaries  described  in  subsection  (c)(4)(D)(ii),  by 
not  later  than  April  1,  1989,  on  such  implementa- 
tion, and 

(C)  include  in  such  report  such  recommenda- 
tions for  changes  in  the  system  as  may  be  appro- 
priate. 

Page  61,  line  7,  strike  "The  amendments"  and  insert  "Except  as 
provided  in  paragraph  (4),  the  amendments". 

Page  61,  after  line  10,  insert  the  following  new  paragraph  (and 
redesignate  the  succeeding  paragraph  accordingly): 

(4)  Use  of  verification  system  not  required  for  a 
program  in  certain  cases. — 

(A)  Report  to  respective  congressional  com- 
mittees.—With  respect  to  each  covered  program 
(as  defined  in  subparagraph  (D)(i)),  each  appropri- 
ate Secretary  shall  examine  and  report  to  the  ap- 
propriate Committee  of  the  House  of  Representa- 
tives and  of  the  Senate,  by  not  later  than  April  1, 
1988,  concerning  whether  (and  the  extent  to 
which) — 

(i)  the  application  of  the  amendments  made 
by  subsection  (a)  to  the  program  is  cost-effec- 
tive and  otherwise  appropriate,  and 

(ii)  there  should  be  a  waiver  of  the  applica- 
tion of  such  amendments  under  subparagraph 
(B). 

The  amendments  made  by  subsection  (a)  shall  not 
apply  with  respect  to  a  covered  program  until  6 
months  after  the  date  of  receipt  of  such  report 
with  respect  to  the  program. 

(B)  Waiver  in  certain  cases. — If,  with  respect 
to  a  covered  program,  the  appropriate  Secretary 
determines,  on  the  Secretary's  own  initiative  or 
upon  an  application  by  an  administration  entity 
and  based  on  such  information  as  the  Secretary 
deems  persuasive  (which  may  include  the  results 
of  the  report  required  under  subsection  (dXD  and 
information  contained  in  such  an  application), 
that— 

(i)  the  appropriate  Secretary  or  the  adminis- 
tering entity  has  in  effect  an  alternative 
system  of  immigration  status  verification 
which — 

-  (I)  is  as  effective  and  timely  as  the 

system   otherwise   required   under  the 
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amendments  made  by  subsection  (a)  with 
respect  to  the  program,  and 

(II)  provides  for  at  least  the  hearing 
and  appeals  rights  for  beneficiaries  that 
would  be  provided  under  the  amendments 
made  by  subsection  (a),  or 
(ii)  the  costs  of  administration  of  the  system 
otherwise  required  under  such  amendments 
exceed  the  estimated  savings, 
such  Secretary  may  waive  the  application  of  such 
amendments  to  the  covered  program  to  the  extent 
(by  State  or  other  geographic  area  or  otherwise) 
that  such  determinations  apply. 

(C)  Basic  for  determination. — A  determination 
under  subparagraph  (B)(ii)  shall  be  based  upon  the 
appropriate  Secretary's  estimate  of — 

(i)  the  number  of  aliens  claiming  benefits 
under  the  covered  program  in  relation  to  the 
total  number  of  claimants  seeking  benefits 
under  the  program, 

(ii)  any  savings  in  benefit  expenditures  rea- 
sonably expected  to  result  from  implementa- 
tion of  the  verification  program,  and 

(iii)  the  labor  and  nonlabor  costs  of  adminis- 
tration of  the  verification  system, 

the  degrees  to  which  the  Immigration  and  Natu- 
ralization Service  is  capable  of  providing  timely 
and  accurate  information  to  the  administering 
entity  in  order  to  permit  a  reliable  determination 
of  immigration  status,  and  such  other  factors  as 
such  Secretary  deems  relevant. 

(D)  Definitions. — In  this  paragraph: 

(i)  The  term  "covered  program"  means  each  of 
the  following  programs: 

(I)  The  aid  to  families  with  dependent 
children  program  under  part  A  of  title  IV 
of  the  Social  Security  Act. 

(II)  The  medicaid  program  under  title 
XIX  of  the  Social  Security  Act. 

(III)  The  supplemental  security  income 
program  under  title  XVI  of  the  Social  Se- 
curity Act. 

(IV)  Any  State  program  under  a  plan 
approved  under  title  I,  X,  XIV,  or  XVI  of 
the  Social  Security  Act. 

(V)  The  unemployment  compensation 
program  under  section  3304  of  the  Inter- 
nal Revenue  Code  of  1954. 

(IV)  The  food  stamp  program  under  the 
Food  Stamp  Act  of  1977. 

(VII)  The  programs  of  financial  assist- 
ance for  housing  subject  to  section  214  of 
the  Housing  and  Community  Develop- 
ment Act  of  1980. 
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(Vni)  The  program  of  grants,  loans, 
and  work  assistance  under  title  IV  of  the 
Higher  Education  Act  of  1965. 

(ii)  The  term  "appropriate  Secretary" 
means,  with  respect  to  the  covered  program 
described  in — 

(I)  subclauses  (I)  through  (TV)  of  clause 
(i),  the  Secretary  of  Health  and  Human 
Services; 

(II)  clause  (iXV),  the  Secretary  of  Labor; 

(III)  clause  (i)(VI),  the  Secretary  of  Agri- 
culture; 

(IV)  clause  (i)(Vn),  the  Secretary  of 
Housing  and  Urban  Development;  and 

(V)  clause  (iXVIII),  the  Secretary  of 
Education. 

(iii)  The  term  "administering  entity" 
means,  with  respect  to  the  covered  program 
described  in — 

(I)  subclause  a),  GD,  (IV),  (V),  or  (VI)  of 
clause  (i),  the  State  agency  responsible  for 
the  administration  of  the  program  in  a 
State; 

(II)  clause  (i)(III),  the  Secretary  of 
Health  and  Human  Services; 

(III)  clause  (iXVII),  the  Secretary  of 
Housing  and  Urban  Development,  a 
public  housing  agency,  or  another  entity 
that  determines  the  eligibility  of  an  indi- 
vidual for  financial  assistance;  and 

(IV)  clause  (i)(VIII),  an  institution  of 
higher  education  involved. 

AMENDMENT  NO.  2 

Page  74,  line  6,  strike  out  "to  meet"  and  all  that  follows  through 
line  9  and  insert  in  lieu  thereof  the  following:  "to  undergo  such  a 
medical  examination  (including  a  determination  of  immunization 
status)  as  is  appropriate  and  conforms  to  generally  accepted  profes- 
sional standards  of  medical  practice.". 

AMENDMENT  NO.  3 

Page  77,  line  22,  strike  out  "paragraph  (2)"  and  insert  in  lieu 
thereof  "paragraphs  (2)  and  (3)". 

Page  78,  line  14,  insert  "and  paragraphs  (2)  and  (3)"  after  "(A)". 

Page  78,  line  19,  strike  out  "Exceptions"  and  insert  in  lieu 
thereof  "Exceptions  for  certain  individuals". 

Page  78,  line  24,  insert  "or"  after  the  comma. 

Page  79,  line  4,  insert  ",  or"  and  insert  in  lieu  thereof  a  period. 

Page  79,  strike  out  lines  5  through  11  and  insert  in  lieu  thereof 
the  following: 

"(3)  Restricted  medicaid  benefits. — 
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"(A)  Clarification  of  entitlement. — Subject  to 
the  restrictions  under  subparagraph  (B),  for  the 
purpose  of  providing  aliens  with  eligibility  to  re- 
ceive medical  assistance — 

"(i)  paragraph  (1)  shall  not  apply, 
"(ii)  aliens  who  would  be  eligible  for  medi- 
cal assistance  but  for  the  provisions  of  para- 
graph (1)  shall  be  deemed,  for  purposes  of  title 
XIX  of  the  Social  Security  Act,  to  be  so  eligi- 
ble, and 

"(iii)  aliens  lawfully  admitted  for  temporary 
residence  imder  this  section,  such  status  not 
having  changed,  shall  be  considered  to  be  per- 
manently residing  in  the  United  States  under 
color  of  law. 
"(B)  Restriction  of  benefits. — 

"(i)  Limitation  to  emergency  services  and 
SERVICES  FOR  PREGNANT  WOMEN. — Notwith- 
standing any  provision  of  title  XIX  of  the 
Social  Security  Act  (including  subparagraphs 
(B)  and  (C)  of  section  1902(aX10)  of  such  Act), 
aliens  who,  but  for  subparagraph  (A),  would 
be  ineligible  for  medical  assistance  under 
paragraph  (1),  are  only  eligible  for  such  assist- 
ance with  respect  to — 

"(I)  emergency  services  (as  defined  for 
purposes  of  section  1916(aX2XD)  of  the 
Social  Security  Act),  and 

"(II)  services  described  in  section 
1916(aX2XB)  of  such  Act  (relating  to  serv- 
ice for  pregnant  women). 

"(ii)   No   RESTRICTION,   FOR   EXEMPT  ALIENS 

AND  CHILDREN. — The  restrictions  of  clause  (i) 
shall  not  apply  to  aliens  who  are  described  in 
paragraph  (2)  or  who  are  under  18  years  of 
age. 

"(C)  Definition  of  medical  assistance. — In  this 
paragraph,  the  term  'medical  assistance'  refers  to 
medical  assistance  under  a  State  plan  approved 
under  title  XIX  of  the  Social  Security  Act. 

Page  79,  line  12,  strike  out  "(3)"  and  insert  in  lieu  thereof  "(4)". 

Page  80,  line  2,  strike  out  "(4)"  and  insert  in  lieu  thereof  "(5)". 

Page  80,  strike  out  lines  8  though  16. 

amendment  no.  4 

Page  85,  line  18,  strike  out  "(2XC))."  and  insert  in  lieu  thereof 
"(2XD))  and  for  100  percent  of  the  costs  of  programs  of  public 
health  assistance  (as  defined  in  paragraph  (2XC))  provided  to  any 
alien  who  is,  or  is  applying  on  a  timely  basis  to  the  Attorney  Gen- 
eral to  become,  an  eligible  legalized  alien.  No  such  reimbursement 
shall  be  available  to  any  such  program  of  public  health  assistance 
to  the  extent  that  the  costs  of  services  provided  to  such  eligible  le- 
galized aliens  have  been  financed  through  Federal  funds.". 


6 


Page  86,  beginning  on  line  3,  strike  out  "or  required  in  the  inter- 
est of  public  health". 
Page  86,  after  line  8,  insert  the  following  new  subparagraph: 

(C)  The  term  ''program  of  public  health  assistance" 
means  programs  in  a  State  or  local  jurisdiction 
which — 

(i)  provide  public  health  services,  including  im- 
munizations for  immunizable  diseases,  testing  and 
treatment  for  tuberculosis  and  sexually-transmit- 
ted diseases,  and  family  planning  services, 

(ii)  are  generally  available  to  needy  individuals 
residing  in  the  State  or  locality,  and 

(iii)  receive  funding  from  units  of  State  or  local 
government. 

Page  86,  line  9,  strike  out  "(C)"  and  insert  in  lieu  thereof  "(D)". 
Page  86,  line  21,  strike  out  "(bX2)(C)"  and  insert  in  lieu  thereof 
"(bX2)(D)". 

Purpose  and  Summary 

As  reported  by  the  Judiciary  Committee  on  July  16,  1986,  H.R. 
3810  has  three  major  purposes:  (1)  the  control  of  illegal  immigra- 
tion through  employer  sanctions  and  verification  of  alien  status 
under  public  assistance  programs;  (2)  the  legalization  of  undocu- 
mented aliens  residing  in  the  U.S.;  and  (3)  the  reform  of  existing 
law  regarding  legal  immigration,  including  the  status  of  special  ag- 
ricultural workers. 

The  amendments  recommended  by  the  Committee  on  Energy  and 
Commerce  apply  only  to  those  provisions  of  Titles  I  and  II  of  the 
bill  which  relate  to  Medicaid  and  to  Public  Health  Service  Act  pro- 
grams. The  Committee  makes  no  recommendations  on  the  bill  as  a 
whole  or  on  any  portions  of  the  bill  not  within  its  jurisdiction. 

Background  and  Need  for  the  Legislation 

An  extensive  description  of  the  background  and  history  of  the 
legislation  appears  in  House  Report  99-682,  part  1,  and  the  Com- 
mittee sees  no  need  to  recapitulate.  However,  the  Committee  does 
wish  to  set  forth  the  major  public  health  and  medical  care  issues 
relating  to  aliens  who  are  not  lawfully  in  the  country. 

The  public  health  and  medical  needs  of  undocumented  aliens 
have  long  been  of  concern  to  the  Committee.  Many  of  those  who 
have  entered  this  country  illegsdly  come  from  countries  in  which 
public  health  services  such  as  immunization  are  not  routinely 
available  and  in  which  infectious  illnesses  may  be  endemic.  The 
poor  generally  suffer  from  higher  rates  of  infectious  disease  than 
the  nonpoor,  and  poor  aliens  are  no  different  in  this  respect.  To  the 
extent  that  they  have  not  been  properly  immunized,  poor  aliens, 
and  particularly  poor  alien  children,  are  vulnerable  to  the  spread 
of  contagious  disease.  It  is  a  basic  public  health  principle  that,  as 
the  number  of  individuals  infected  with  a  communicable  disease  in- 
creases, the  number  of  potentially  infectious  contacts  with  the 
larger  community  increases. 
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The  Committee  observes  that  there  are  contagious  diseases,  such 
as  tuberculosis  and  venereal  diseases,  against  which  it  is  not  possi- 
ble to  immunize.  The  Committee  is  informed  that  these  diseases 
may  be  more  prevalent  among  poor  alien  populations  than  among 
poor  Americans.  For  these  diseases,  especially  those  such  as  tuber- 
culosis that  may  be  asymptomatic,  access  to  primary  care  (i.e., 
basic  diagnostic  and  treatment  services  provided  by  physicians  and 
other  health  professionals  on  an  outpatient  basis)  is  essential  if  the 
risk  of  contagion  for  the  larger  community  is  to  be  effectively  con- 
tained. With  proper  primary  care,  these  diseases  can  be  treated 
during  their  early  stages,  and  the  risk  of  contagion  eliminated. 
Thus,  two  elements  are  essential  to  any  strategy  to  control  conta- 
gious disease:  the  knowledge  of,  and  access  to,  immunizations,  and 
access  to  primary  care  screenings  and  treatment. 

Although  poor  undocumented  aliens  may  be  particularly  vulner- 
able to  communicable  diseases,  they  may  not,  as  a  practical  matter, 
have  access  to  needed  public  health  or  medical  services.  Living  ille- 
gally in  this  country  with  the  fear  of  being  detained  or  deported, 
many  undocumented  aliens  are  unwilling  to  consult  public  clinics, 
and  are  unable,  due  to  their  inability  to  pay,  to  consult  private 
physicians.  They  tend  to  work  at  low-pajdng  agricultural  or  service 
sector  jobs  which  rarely  offer  group  health  insurance  coverage. 
Since  many  of  them  are  not  considered  to  be  residing  in  the  U.S. 
"under  color  of  law,*'  they  are  often  ineligible  for  Medicaid  and 
other  publicly-financed  health  programs,  even  though  many  of 
them  contribute  to  Federal,  State,  and  local  tax  revenues.  The  fear 
of  being  apprehended,  combined  with  the  lack  of  health  coverage 
and  the  inability  to  pay,  combine  effectively  to  deny  poor  undocu- 
mented aliens  access  to  needed  immunization  services  and  primary 
care.  Not  only  does  this  circumstance  jeopardize  the  health  status 
of  these  individuals  and  their  children,  it  undermines  public  health 
efforts  to  control  contagious  diseases. 

It  is  evident  to  the  Committee  that  the  control  of  contagious  dis- 
ease is  of  importance  not  just  to  the  undocumented  alien  popula- 
tion, but  to  the  community  at  large.  Infections  do  not  recognize 
borders  and  do  not  discriminate  on  the  basis  of  national  origin.  In 
the  view  of  the  Committee,  there  is  a  strong  national  public  health 
interest  in  improving  the  accessibility  of  needed  immunization  and 
primary  care  services  to  this  population,  and  particularly  to  these 
on  whom  the  Congress  chooses  to  confer  legalized  immigration 
status. 

The  Committee  amendments  relate  to  four  discrete  issues:  verifi- 
cation of  immigration  status  of  applicants  for  Medicaid;  medical 
exams  for  those  seeking  legalization;  eligibility  of  otherwise  quali- 
fied legalized  aliens  for  Medicaid;  and  reimbursement  for  the  costs 
of  State  and  local  public  health  services. 

VERIFICATION  OF  IMMIGRATION  STATUS  OF  ALIENS  APPLYING  FOR 

MEDICAID 

As  reported  by  the  Judiciary  Committee,  the  bill  would  require 
all  States,  effective  October  1,  1988,  to  operate  an  immigration 
status  verification  system  approved  by  the  Secretary  of  Health  and 
Human  Services.  Under  this  system.  States  would  have  to  verify 
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whether  every  applicant  for  Medicaid  or  any  other  public  assist- 
ance program  is  either  a  citizen  or  in  a  "satisfactory"  immigration 
status — i.e.,  one  that  does  not  make  the  individual  ineligible  for 
program  benefits.  The  other  public  assistance  programs  to  which 
the  same  requirement  would  apply  include  Aid  to  Families  with 
Dependent  Children  (AFDC)  and  Supplemental  Security  Income 
(SSI),  as  well  as  unemplojrment  compensation,  food  stamps,  housing 
assistance,  and  higher  educational  assistance  programs. 

Under  the  Judiciary  Committee's  proposal,  every  individual  ap- 
pl)dng  for  Medicaid  would,  as  a  condition  of  eligibility,  have  to  file 
a  written  declaration,  under  penalty  of  perjury,  regarding  his  or 
her  citizen  or  alien  status.  An  alien  would  have  to  present  to  the 
State  agency  an  alien  registration  document  or  other  reasonable 
evidence  of  satisfactory  immigration  status.  The  State  would  then 
have  to  verify  this  information  with  the  immigration  and  natural- 
ization Service  (INS),  using  an  automated  data  system  that  the  INS 
is  required  to  have  operational  by  October  1,  1987.  Pending  verifi- 
cation. States  would  be  prohibited  from  delaying,  denying,  or  termi- 
nating benefits  to  any  otherwise  qualified  individual  on  the  basis  of 
immigration  status.  Persons  whom  the  State  determines  do  not 
have  a  ''satisfactory''  inmiigration  stetus  would  be  terminated  firom 
Medicaid.  Stetes  would  be  entitled  to  reimbursement  for  100  per- 
cent of  the  costs  of  implementation  and  operation  of  their  verifica- 
tion systems  and  would  not  be  liable  for  Medicaid  funds  improperly 
spent  due  to  the  failure  or  delay  on  the  part  of  the  INS  to  conduct 
a  requested  verification. 

According  to  the  Judiciary  Committee,  this  provision  "had  its 
genesis"  in  the  Systematic  Alien  Verification  for  Entitlements 
project,  conmionly  referred  to  as  "SAVE."  Over  the  past  two  years, 
the  INS  has  implemented  SAVE  pilot  projects  in  a  number  of 
Stetes,  including  Florida,  Illinois,  and  Colorado.  According  to  the 
National  Governors'  Association,  however,  the  experience  with 
SAVE  to  date  indicates  that  the  INS  date  are  "incomplete  and 
often  inaccurate,"  and  that  the  capacity  of  verification  to  generate 
savings  for  the  Federal  and  Stete  government  is  "questionable." 
The  Governors  cite  the  example  of  the  SAVE  pilot  project  in  Colo- 
rado, which  verifies  eligibility  for  both  unemployment  compensa- 
tion and  income  security  programs,  including  AFDC.  Of  a  total  of 
147,000  alien  applicants  in  FY  1985,  only  17  were  found  ineligible; 
savings  were  only  $3,046,  compared  with  administrative  costs,  ex- 
clusive of  staff  time,  of  $10,500.  The  Governors  also  point  out  that, 
although  this  verification  mandate  would  apply  in  all  Stetes,  the 
undocimiented  alien  population  is  concentrated  in  only  a  few.  Ac- 
cording to  a  Census  Department  estimate  of  the  distribution  of  this 
population  in  1980,  over  80  percent  were  residing  in  5  Stetes:  Cali- 
fornia (an  estimated  50%);  New  York  (11%);  Texas  (9%);  Illinois 
(7%),  and  Florida  (4%).  The  Committee  is  concerned  that,  even  if 
mandatory  verification  in  the  Stetes  with  relatively  high  percent- 
ages of  undocumented  aliens  can  be  shown  to  be  cost-effective,  the  ' 
imposition  of  this  requirement  in  other  Stetes  may  well  waste  ! 
scarce  Federal  resources.  j 

The  Committee  notes  that  the  Administration  has  urged  that  the 
Secretary  of  HHS  be  given  the  authority  to  waive  this  verification  ' 
requirement  where  implementetion  would  not  be  cost-effective  or  « 
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where  the  State  has  an  alternative  approach.  The  Committee  fur- 
ther notes  that  just  over  half  of  all  Medicaid  eligibles  are  receiving 
cash  assistance  under  the  AFDC  or  SSI  programs;  even  if  it  proves 
cost-effective  to  verify  eligibility  under  the  AFDC  and  SSI  pro- 
grams, it  would  be  a  useless  exercise  to  subject  every  cash  assist- 
ance recipient  to  yet  another  verification  for  purposes  of  Medicaid 
eligibility.  Given  the  imeven  experience  in  the  SAVE  pilot  projects 
to  date,  given  the  concerns  of  both  the  Governors  and  the  Adminis- 
tration regarding  mandatory  implementation  of  such  a  system  in 
every  State  for  every  applicant  for  every  public  assistance  pro- 
gram, and  given  the  linkage  of  Medicaid  and  cash  assistance  eligi- 
bility, the  Conmaittee  has  determined  that  further  study  of  this 
issue  is  required,  and  that  the  Secretary  of  HHS  should  be  given 
the  discretion  to  waive  this  requirement  wherever  appropriate. 

Accordingly,  the  Committee  amendment  requires  the  Secretary 
of  HHS  to  waive  the  requirement  that  a  State  implement  a  verifi- 
cation system  with  respect  to  Medicaid  (and  other  covered  public 
assistance  programs)  in  either  of  two  circumstances:  (1)  the  costs  of 
administration  of  an  alternative  system  of  immigration  status  veri- 
fication are  likely  to  exceed  the  estimated  savings;  or  (2)  the  State 
has  in  effect  an  alternative  system  of  immigration  status  verifica- 
tion which  is  as  effective  and  timely  as  the  mandated  system  and 
provides  for  at  least  the  same  protections  for  beneficiaries,  includ- 
ing hearings  and  appeals  rights.  The  Secretary  may  waive  the  veri- 
fication requirement  on  either  ground  with  respect  to  the  Medicaid 
program  in  any  State,  or  in  any  portion  of  any  State.  Thus,  if  the 
Secretary  determines  that  the  implementation  of  such  a  system  for 
Medicaid  eligibility  would  be  cost-effective  in  one  community  due 
to  the  high  concentration  of  undocumented  aliens,  he  may  waive 
the  implementation  of  the  system  in  the  Medicaid  program  for  the 
rest  of  the  State. 

In  determining  whether  the  verification  requirement  should  be 
waived  due  to  lack  of  cost-effectiveness,  the  Secretary  must  esti- 
mate (1)  the  number  of  aliens  claiming  Medicaid  benefits  in  rela- 
tion to  the  total  number  of  applicants;  (2)  any  savings  in  Medicaid 
benefits  expenditures  reasonably  expected  to  result  from  a  verifica- 
tion program;  and  (3)  the  labor  and  non-labor  costs  of  administer- 
ing the  system  in  the  context  of  the  Medicaid  program.  The  Secre- 
tary must  also  consider  the  degree  to  which  the  INS  is  capable  of 
providing  timely  and  accurate  information  to  each  of  the  State 
Medicaid  agencies  in  order  to  permit  a  reliable  determination  of 
immigration  status.  It  is  of  particular  concern  to  the  Committee 
that  any  verification  system  implemented  in  any  State  with  respect 
to  its  Medicaid  program  avoid  any  erroneous  denials  of  coverage  to 
otherwise  qualified  aliens,  including  those  who  fall  into  any  of  the 
judicially  or  administratively-recognized  categories  of  aliens  who 
are  permanently  residing  in  the  U.S.  under  color  of  law.  Finally, 
the  Secretary  must  also  consider  other  factors  relevant  to  the  Med- 
icaid program  in  determining  whether  verification  would  be  cost  ef- 
fective. These  would  include  not  only  the  prospect  of  duplicate  veri- 
fication due  to  the  linkage  between  Medicaid  and  AFDC  and  SSI 
eligibility,  but  also  the  limited  possibility  that  the  Medicaid  eligi- 
bles, including  many  nursing  home  residents,  who  are  not  receiving 
cash  assistance  are  likely  to  be  undocumented  aliens.  The  Commit- 
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tee  stresses  that  the  Secretary's  determination  as  to  cost-effective- 
ness for  the  Medicaid  program  should  be  specific  to  that  program, 
and  should  not  be  extrapolated  from  judgments  about  the  AFDC, 
SSI  or  other  public  assistance  programs. 

The  Committee  bill  requires  that  the  Secretary  of  HHS  report  to 
this  Committee  and  to  the  Senate  Committee  on  Finance  as  to 
whether  the  implementation  of  a  mandatory  verification  system 
with  respect  to  Medicaid  eligibility  is  cost-effective  and  otherwise 
appropriate,  and  whether  (and  to  what  extent)  the  implementation 
of  this  system  should  be  waived  in  any  State  or  part  of  a  State.  The 
Committee  expects  that,  as  part  of  this  report,  the  Secretary  will 
make — and  explain — a  separate  determination  of  cost-effectiveness 
and  appropriateness  with  respect  to  each  State's  Medicaid  pro- 
gram. The  Secretary's  report  is  due  no  later  than  April  1,  1988;  the 
scheduled  implementation  date  for  the  mandatory  verification 
system  is  October  1,  1988.  The  Committee  believes  that  the  Con- 
gress needs  6  months  to  review  the  Secretary's  report  and,  if  neces- 
sary, to  develop  remedial  legislation.  The  Committee  bill  therefore 
provides  that  implementation  of  the  mandatory  system  with  re- 
spect to  the  Medicaid  program  cannot  occur  until  6  months  after 
the  submission  of  the  Secretary's  report  concerning  Medicaid. 

The  Committee  bill  further  provides  that  the  GAO  report  to  the 
Congress  by  October  1,  1987,  on  the  SAVE  pilot  projects  and  by 
April  1,  1989,  on  the  implementation  of  the  mandatory  verification 
system.  The  Committee  expects  that  the  Secretary  will  consider  the 
GAO  findings  specific  to  Medicaid  in  making  his  determinations 
with  respect  to  cost-effectiveness,  appropriateness,  and  waivers  of 
the  verification  system  requirements  in  the  case  of  Medicaid. 

MEDICAL  EXAMINATIONS 

In  order  to  qualify  for  temporary  or  permanent  legal  resident 
status  under  the  legalization  program  established  by  section  201  of 
the  bill,  an  alien  must  undergo  a  medical  examination  at  his  or  her 
own  expense.  The  purpose  of  the  examination  is  to  detect  physical 
or  medical  conditions  that  may  be  the  basis  for  exclusion  under  the 
Immigration  and  Nationality  Act,  including  mental  retardation, 
mental  illness,  chronic  alcoholism,  drug  addiction,  and  dangerous 
contagious  diseases. 

This  medical  exam  offers  an  ideal  opportunity,  at  no  cost  to  the 
Federal  government,  to  achieve  some  basic  public  health  objectives, 
including  control  of  contagious  disease.  The  Committee  is  informed 
that  low-income  alien  populations  are  less  likely  to  have  been  prop- 
erly immunized  in  their  country  of  origan  than  comparable  U.S. 
populations,  and  that  they  may  suffer  from  higher  rates  of  diseases 
or  conditions  which  require  early  detection  and  treatment  to  avoid 
the  risk  of  contagion  to  the  large  community.  This  medical  exam 
can  function  to  identify  excludable  medical  conditions;  to  deter- 
mine the  individual's  immunization  status;  to  educate  the  patient 
on  the  need  for  immunizations;  and,  where  medically  indicated,  to 
refer  the  patient  for  treatment  services. 

The  Committee  amendment  therefore  requires  that  this  medical 
examination  include  an  assessment  of  the  immunization  status  for 
all  applicants  for  legalization.  This  assessment  is  not  intended  to 
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serve  as  a  barrier  to  legalization:  the  Committee  amendment  does 
not  require  an  alien  to  be  immunized.  Although  lack  of  immuniza- 
tion should  not  be  construed  as  an  excludable  condition,  the  Com- 
mittee amendment  does  not  alter  the  current  statutory  require- 
ment that  the  presence  of  a  dangerous  contagious  disease  is  a 
ground  for  exclusion.  The  Committee's  intent  is  to  promote  appro- 
priate voluntary  immunization.  Potential  applicants,  and  particu- 
larly children,  should  be  encouraged  by  the  examining  physician  to 
update  their  immunization  status  where  deficiencies  are  noted  or  a 
documented  history  of  immunization  or  disease  is  unavailable.  In- 
formation on  the  availability  of  publicly  provided  or  publicly  assist- 
ed immunization  programs  should  be  provided  to  the  alien.  The  im- 
munizations to  which  the  Committee  refers  are  those  that  are  com- 
monly administered  during  early  childhood  and  generally  required 
for  attendance  in  schools. 

The  Committee  amendment  also  specifies  that  the  medical  exam- 
ination performed  be  appropriate  and  conform  to  generally  accept- 
ed professional  standards  of  medical  practice.  In  so  specifying,  the 
Committee  does  not  intend  to  require  two  examinations,  one  to 
identify  excludable  medical  conditions,  and  one  to  assess  health 
status.  The  Committee  recognizes  that  the  primary  purpose  of  this 
medical  examination  is  to  determine  whether  there  is  any  basis  for 
exclusion  of  the  individual  on  medical  grounds.  Indeed,  the  Com- 
mittee does  not  intend  to  require  a  comprehensive  physical  exami- 
nation for  all  diseases  and  disorders.  Rather,  the  Committee  in- 
tends that,  in  can:ying  out  this  limited  examination,  physicians 
conform  to  accepted  standards  of  medical  practice.  Testimony  pre- 
sented to  the  Committee  suggests  that  potentially  inappropriate 
screening  procedures  are  in  common  use,  even  though  other  tech- 
niques which  present  less  risk  to  the  patient  are  available  (e.g.,  x- 
rays  rather  than  skin  tests  for  tuberculosis).  The  Committee  ex- 
pects the  Public  Health  Service  and  examining  physicians  to 
review  their  screening  techniques,  practices,  and  diagnoses  to 
ensure  that  they  are  neither  unnecessarily  costly  nor  reflective  of 
outdated  medical  practice  or  theory. 

It  is  the  understanding  of  the  Committee  that  it  is  customary  for 
the  INS  to  designate  a  list  of  the  physicians  in  each  community 
who  may  perform  these  medical  examinations,  and  that  the  alien  is 
allowed  to  choose  from  among  those  listed.  Under  the  bill's  legal- 
ization provisions,  the  demand  for  medical  examinations  can  be  ex- 
pected to  increase  substantially  in  some  communities.  The  Commit- 
tee intends  that  the  INS,  in  revising  its  designations  to  accommo- 
date this  demand,  will  include  qualified  public  clinics  and  hospitals 
among  the  approved  providers.  The  Committee  expects  that  inclu- 
sion of  these  facilities  will  increase  the  accessibility  of  these  exami- 
nations to  aliens  applying  for  legalization,  and  will  promote  the 
voluntary  immunization  of  these  applicants  through  referrals  to 
public  immunization  clinics. 

DENIAL  OF  MEDICAID  EUGIBILTY  TO  LEGALIZED  ALIENS 

Current  Health  Care  Financing  Administration  regulations  limit 
Medicaid  coverage  to  aliens  who  are  otherwise  eligible  for  benefits 
(i.e.,  who  meet  the  applicable  income,  resource,  and  categorical 
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tests)  and  who  are  lawfully  admitted  for  permanent  residence  or 
permanently  residing  in  the  U.S.  under  color  of  law.  A  U.S.  Dis- 
trict Court  has  recently  held  these  regulation  invalid,  Lewis  v. 
Gross,  No.  CV-79-1740  (E.D.N.Y.,  July  14,  1986).  The  Aid  to  Fami- 
lies with  Dependent  Children  (AFDC)  program,  and  the  Supple- 
mental Security  Income  (SSI)  program,  both  statutorily  limit  eligi- 
bility for  cash  assistance  benefits  to  otherwise  qualified  aliens  who 
are  lawfully  admitted  for  permanent  residence  of  otherwise  perma- 
nently residing  in  the  U.S.  under  color  of  law. 

As  reported  by  the  Committee  on  the  Judiciary,  the  bill  would 
create  a  new  category  of  aliens  residing  in  the  U.S.  "under  color  of 
law:"  those  whose  immigration  status  is  adjusted  to  that  of  an 
alien  lawfully  admitted  for  temporary  and,  subsequently,  perma- 
nent residence  under  the  legalization  provisions  of  section  201. 
Under  current  law,  these  legalized  aliens,  if  otherwise  qualified, 
would  be  eligible  for  Medicaid  benefits.  However,  the  bill  provides 
that,  for  5  years  after  the  date  on  which  an  otherwise  eligible  alien 
is  granted  lawful  temporary  resident  status  under  the  legalization 
program,  he  or  she  is  ineligible  for  Medicaid  benefits.  Five  groups 
of  otherwise  eligible  aliens  are  protected  from  this  5-year  disqualifi- 
cation: (1)  Cuban  and  Haitian  entrants;  (2)  aged,  blind,  and  disabled 
individuals  (as  defined  for  SSI  purposes);  (3)  children  under  18;  (4) 
pregnant  women  (for  pregnancy-related  services  only);  and  (5) 
aliens  needing  emergency  services.  The  bill  supersedes  any  Medic- 
aid State  plan  requirements  to  the  extent  required  to  restrict  Med- 
icaid benefits  to  the  unprotected  legalized  aliens  and  expressly  per- 
mits States  or  localities  to  restrict  such  coverage  to  the  same 
extent. 

The  Committee  amendment  revises  the  bill  so  as  to  clarify  that 
the  legalized  aliens  who  are  entitled  to  Medicaid  coverage  under 
the  terms  of  the  5  exceptions  listed  above  must  be  otherwise  eligi- 
ble. This  means  that  the  alien  must  meet  the  income,  resource,  and 
categorical  requirements  of  the  State  in  which  he  or  she  is  apply- 
ing. The  Committee  amendment  also  replaces  the  provision  relat- 
ing to  supersession  of  State  Medicaid  plan  requirements  with  lan- 
guage clarifying  that  those  legalized  aliens  eligible  for  emergency 
services  or  pregnancy-related  services  are  not  also  entitled  to  other 
covered  services  as  a  result  of  the  comparability  requirements  of 
sections  1902(a)(10)(B)  and  (C)  of  the  Social  Security  Act.  (However, 
those  otherwise  eligible  aliens  who  are  aged,  blind,  disabled,  chil- 
dren under  18,  or  Cuban-Haitian  entrants  would  be  entitled  to  all 
covered  services).  In  addition,  the  Committee  amendment  further 
clarifies  that,  while  an  otherwise  qualified  alien  legalized  under 
this  bill  is  in  a  temporary  resident  status,  he  or  she,  for  purposes  of 
Medicaid  eligibility,  is  considered  "permanently  residing  in  the 
U.S.  under  color  of  law." 

The  Committee  recognizes  that  while  the  5-year  disqualification 
period  in  the  bill  applies  to  AFDC  benefits  as  well  as  Medicaid, 
there  are  no  exceptions  for  AFDC  coverage  comparable  to  those 
provided  for  Medicaid.  (Under  the  bill,  otherwise  eligible  aged, 
blind,  and  disabled  aliens  would  receive  SSI  cash  assistance  as  well  i 
as  Medicaid  benefits).  In  taking  up  the  bill,  the  Committee  specifi- 
cally considered  and  rejected  an  amendment  that  would  have 
eliminated  the  bill's  proposed  exceptions  for  alien  children  under 
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18  and  for  pregnancy-related  services.  The  Committee  believes  that 
basic  public  health  considerations,  including  the  well-established 
importance  of  early  and  adequate  prenatal  care  for  the  health  of 
mothers  and  babies,  militates  against  the  denial  of  payment  for 
basic  medical  care  on  behalf  of  the  low-income  legalized  alien  popu- 
lation. The  Committee  wishes  to  stress  that,  whether  or  not  an 
alien  legalized  under  this  bill  is  actually  receiving  cash  assistance 
under  the  AFDC  program,  if  he  or  she  is  otherwise  eligible  for 
Medicaid  benefits  and  falls  within  one  of  the  5  categories  protected 
from  the  5-year  disqualification,  he  or  she  is  entitled  to  Medicaid 
coverage. 

Some  would  argue  that  there  should  be  no  exceptions  to  the  5- 
year  disqualification  from  Medicaid  benefits  on  the  grounds  that 
these  exceptions  are  too  costly  for  the  Federal  and  State  govern- 
ments. The  Committee  would  first  observe  that,  unlike  cash  assist- 
ance benefits,  needed  emergency  care  cannot  legally  be  withheld  in 
many  States.  The  Congress  recently  enacted  a  requirement  that  all 
hospitals  participating  in  Medicare  which  operate  an  emergency 
room  examine  and,  where  necessary,  stabilize  any  individual  re- 
questing services,  regardless  of  ability  to  pay.  Women  in  active 
labor  are  specifically  included  among  the  individuals  entitled  to 
the  protections  of  the  Medicare  screening  and  stabilization  require- 
ments. Thus,  the  Congress  has  attempted,  through  the  Medicare 
program,  to  assue  that  no  individual,  regardless  of  ability  to  pay  or 
immigration  status,  may  be  denied  emergency  medical  care.  Denial 
of  eligibility  for  Medicaid  will  not — and  should  not — result  in  a 
denial  of  needed  medical  services.  Instead,  it  will  merely  shift  the 
cost  of  those  medical  services  from  the  Federal  and  State  goven- 
ments  to  the  provider,  which  in  many  cases  is  the  local  public  hos- 
pital or  clinic. 

Evidence  of  the  magnitude  of  this  cost  shift  comes  from  a  1983 
study  of  undocumented  aliens  treated  by  the  New  York  City 
Health  and  Hospitals  Corporation,  which  operates  the  nation's 
largest  public  hospital  system,  comprises  of  11  acute  care  hospitals, 
4  long-term  care  facilities,  6  community-based  neighborhood  cen- 
ters and  over  30  satellite  clinics.  The  study  found  that  HHC  hospi- 
tals treat  roughly  7000  undocumented  aliens  as  short-stay  (under 
90  days)  patients  each  year,  over  80  percent  of  whom  are  admitted 
through  the  emergency  rooms.  Half  of  these  patients  (51%)  are 
pregnant  women,  most  of  whom  have  not  received  adequate  prena- 
tal care  and  have  come  to  the  hospital  to  give  birth  or  resolve  a 
complication  of  pregnancy.  The  study  estimated  that  the  HHC  hos- 
pitals lose  about  $18  million  each  year  in  Medicaid  revenues  solely 
because  of  the  immigration  status  of  its  short-stay  alien  patients. 
Obviously,  these  are  funds  that  must  be  made  up  by  local  taxpay- 
ers. 

In  the  Committee's  view,  it  would  be  wholly  inappropriate  for 
the  Federal  government,  which  has  exclusive  control  over  our  Na- 
tion's borders  and  its  immigration  policy,  to  leave  the  financial 
consequences  of  that  policy  solely  to  the  States  and  localities.  If  the 
Congress  elects  to  legalize  certain  undocumented  aliens,  it  is  in- 
cumbent upon  it  to  acknowledge  the  Federal  government's  respon- 
sibility to  help  pay  for  the  emergency  services  that  hospitals  must, 
as  a  matter  of  State  law  and  Federal  Medicare  law,  provide  to 
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these  individuals  who  are  unable  to  pay.  Medicaid,  the  Federal- 
State  program  that  purchases  basic  health  care  for  the  poor,  is  one 
logical  vehicle  for  fulfilling  this  responsibility.  In  the  case  of  low- 
income  alien  children  and  pregnant  women,  it  would  be  simply  ir- 
rational, from  a  public  health  standpoint,  to  discourage  access  to 
needed  primary  care  and  pregnancy-related  services  by  denying 
Medicaid  coverage.  In  the  case  of  the  aged,  blind,  and  disabled  who 
are  otherwise  eligible  for  Medicaid,  it  would  be  unconscionable  to 
deny  them  coverage  for  needed  services. 

STATE  LEGAUZATION  ASSISTANCE 

As  reported  by  the  Committee  on  the  Judiciary,  section  204  of 
the  bill  directs  the  Secretary  of  HHS  to  reimburse  each  State,  sub- 
ject to  amounts  appropriated  in  advance,  for  100  percent  of  the 
costs  of  "programs  of  public  assistance"  provided  to  any  eligible 
alien  who  has  been  granted  temporary  permanent  resident  status 
under  the  bill's  legalization  provisions.  The  bill  authorizes  the  ap- 
propriation of  such  sums  as  may  be  necessary  over  the  period  FY 
1987  through  FY  1991  for  this  purpose.  "Programs  of  public  assist- 
ance" are  defined  to  include  any  existing  State-  or  locally-funded 
programs  which  provide  for  cash,  medical,  or  other  assistance  re- 
quired in  the  interest  of  public  health  and  which  are  generally 
available  to  the  needy. 

It  is  clear  that  the  State  (and,  where  applicable,  local)  share  of 
Medicaid  expenditures  for  eligible  legalized  aliens  is  fully  reim- 
bursable as  a  "program  of  public  assistance."  However,  the  status 
of  traditional  public  health  programs  under  the  bill  is  less  certain. 
Accordingly,  the  Committee  amendment  clarifies  that  the  State 
and  local  costs  of  providing  services  through  "programs  of  public 
health  assistance"  to  aliens  who  have  been  legalized  (or  have  ap-  . 
plied  on  a  timely  basis)  qualify  for  100  percent  reimbursement  to 
the  same  extent  as  "progams  of  public  assistance."  The  Committee 
amendment  makes  explicit  that  reimbursable  "programs  of  public 
health  assistance"  include  immunizations  for  immunizable  dis- 
eases, testing  and  treatment  for  tuberculosis  and  sexually-transmit- 
ted diseases,  and  family  planning  services. 

The  Committee  amendment  would  provide  100  percent  Federal 
reimbursement  for  the  State  and  local  costs  of  providing  public 
health  services  to  aliens  who  have  filed  loan  bona  fide  applications 
for  legalization  and  are  awaiting  a  determination,  as  well  as  those 
who  have  been  granted  temporary  permanent  resident  status.  The 
Committee  recognizes  that  it  is  neither  in  the  alien's  nor  the  Na- 
tion's interest  for  localities  to  withhold  such  services,  which  are  de- 
signed for  the  protection  of  the  broader  community,  due  to  lack  of 
funds  until  the  INS  has  formally  approved  an  adjustment  of  immi- 
gration status.  The  Committee  does  not  expect  that  many  undocu- 
mented aliens  will  file  frivolous  applications  for  legalization  just  to 
obtain  public  health  services,  but  in  those  cases  where  this  occurs, 
the  Committee  does  not  intend  that  Federal  reimbursement  be 
made. 

Finally,  the  Committee  amendment  makes  clear  that,  to  the  ^ 
extent  a  State  or  local  public  health  program  has  already  received  ^ 
Federal  funding  to  provide  services  specifically  to  these  eligible  le-  j 
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galized  aliens,  the  costs  of  services  provided  to  such  individuals  are 
not  eligible  for  reimbursement  under  the  bill's  legalization  assist- 
ance program.  The  Committee  intends  that  Federal  reimbursement 
for  State  legalization  cost  not  duplicate  Federal  funds  already  ex- 
pended under  existing  categorical  and  block  grant  programs  for  the 
eligible  legalized  population. 

Hearings 

The  Committee's  Subcommittee  on  Health  and  the  Environment 
held  one  day  of  hearings  on  June  17,  1983,  on  the  Immigration 
Reform  and  Control  Act  of  1983,  H.R,  1510,  the  predecessor  to  H.R. 
3810.  Testimony  was  received  from  nine  witnesses,  with  additional 
material  submitted  by  three  individuals  and  organizations. 

Due  to  the  extremely  short  period  for  which  H.R.  3810  was  re- 
ferred and  the  press  of  other  legislative  matters,  the  Subcommittee 
did  not  have  an  opportunity  to  supplement  this  hearing  record. 

Committee  Consideration 

On  July  29,  1986,  the  Committee  met  in  open  session  and  ordered 
reported  the  bill  H.R.  3810,  with  amendment,  by  voice  vote,  a 
quorum  being  present. 

Committee  Oversight  Findings 

Pursuant  to  clause  2(1)(3)(A)  of  Rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  oversight  findings  and  recommendations 
made  by  the  Committee  are  reflected  in  the  legislative  report. 

Committee  on  Government  Operations 

Pursuant  to  clause  2  (1)(3)(D)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  have  been  submitted  to 
the  Committee  by  the  Committee  on  Government  Operations. 

Committee  Cost  Estimate 

In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  believes  the  amendments 
it  has  recommended  will  have  no  budget  effect  on  the  cost  incurred 
in  carrying  out  H.R.  3810  as  reported  by  the  Committee  on  the  Ju- 
diciary. 

Congressional  Budget  Office  Estimate 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  July  31,  1986. 

Hon.  John  D.  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce, 
House  of  Representatives,  Washington,  DC. 
j     Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
I  pared  this  cost  estimate  for  amendments  to  H.R.  3810,  the  Immi- 
gration Control  and  Legalization  Amendments  Act  of  1986,  as  or- 
dered reported  by  the  House  Committee  on  Energy  and  Commerce 
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on  July  29,  1986.  H.R.  3810  was  ordered  reported  by  the  House 
Committee  on  the  Judiciary  on  June  25,  1986. 

This  estimate  provides  the  spending  impacts  of  the  Committee  on 
Energy  and  Commerce  amendments  to  H.R.  3810.  The  original 
CBO  estimate  for  H.R.  3810,  as  reported  by  the  Committee  on  the 
Judiciary,  is  attached  to  provide  background  information.  The  table 
below  shows  the  original  estimate  of  H.R.  3810's  impact  on  spend- 
ing, the  Committee  on  Energy  and  Commerce  changes  to  spending, 
and  the  resulting  estimated  spending,  revenue,  and  federal  deficit 
totals  for  the  bill  as  amended. 


ESTIMATED  COST  TO  THE  FEDERAL  GOVERNMENT 

[By  fiscal  year,  in  millions  of  dollars] 


1986 

1987 

1988 

1989 

1990 

1991 

Judiciary  bill: 

Required  budget  authority/estimated  authorization  level  

434 

655 

1,170 

1,885 

2,201 

2,277 

Estimated  outlays  

480 

819 

1,779 

2,348 

2,475 

Energy  and  Commerce  amendments: 

Required  budget  authority/estimated  authorization  level  „. 

n 

(') 

(') 

Estimated  outlays  

(M 

Total  spending: 

Required  budget  authority/estimated  authorization  level  

434 

655 

1.170 

1,885 

2,201 

2,277 

Estimated  outlays  

480 

819 

1,779 

2,348 

2,475 

Estimated  revenues  

70 

166 

54 

54 

Net  budget  impact:  Estimated  net  increase  or  decrease  ((  — ))  in 

the  deficit  

410 

653 

1,725 

2,294 

2,475 

» Less  than  $500,000. 


The  Committee  on  Energy  and  Commerce  reported  four  amend- 
ments to  H.R.  3810,  none  of  which  are  estimated  by  CBO  to  affect 
spending  significantly. 

Amendments  were  made  to  the  System  for  Alien  Verification  of 
Eligibility  (SAVE),  which  would  require  a  number  of  federal  bene- 
fit programs  to  check  with  the  Immigration  and  Naturalization 
Service  as  to  the  resident  status  of  aliens  applying  for  program 
benefits.  These  amendments  would  permit  a  program  or  jurisdic- 
tion not  to  use  SAVE  if  waivers  were  granted  by  Department  Sec- 
retaries. Waivers  could  be  given  if  alternative  verification  systems 
were  found  to  be  as  effective  or  if  the  administrative  costs  of  SAVE 
exceeded  any  estimated  savings.  Without  knowing  more  about 
SAVE  and  the  extent  to  which  waivers  might  be  granted,  the  CBO 
estimate  assumed  that  savings  and  costs  would  be  approximately 
offsetting.  If  the  cost  effectiveness  of  SAVE  could  be  measured  ac- 
curately and  waivers  granted  accordingly,  however,  these  amend- 
ments would  be  likely  to  result  in  federal  budgetary  savings. 

The  remaining  amendments  primarily  clarified  the  bill's  lan- 
guage concerning  denial  of  Medicaid  eligibility  to  aliens  legalized 
under  H.R.  3810,  state  legalization  assistance  for  programs  of 
public  health,  and  required  medical  exams  for  aliens  applying  for 
legalization. 
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If  you  wish  further  details  on  this  estimate,  please  call  me  or 
have  your  staff  contact  Janice  Peskin  (226-2820). 
With  best  wishes. 
Sincerely, 

Rudolph  G.  Penner. 
Inflationary  Impact  Statement 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  makes  the  following  statement 
with  regard  to  the  inflationary  impact  of  the  reported  bill: 

The  Committee  is  unaware  of  any  inflationary  effects  that  might 
be  associated  with  the  amendments  it  has  recommended.  To  the 
extent  that  these  amendments  will  encourage  early  intervention  in 
health  problems,  control  communicable  diseases,  and  assure  ade- 
quate care  for  pregnant  women  and  children,  the  Committee  be- 
lieves that  the  legislation  may  lower  the  long-term  social  and  eco- 
nomic costs  of  preventable  disability  and  disease. 

Agency  Views 

No  agency  views  were  received  by  the  Committee  on  Energy  and 
Commerce. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  except  as  shown  below,  are  shown  in  part  1  of  this 
report,  filed  by  the  Committee  on  the  Judiciary  on  July  16,  1985. 
The  differences  between  the  bill  as  reported  by  the  Committee  and 
as  reported  by  the  Committee  on  the  Judiciary  are  shown  below 
using  the  following  tjrpographical  devices  (with  * 'Judiciary"  refer- 
ring to  the  Committee  on  the  Judiciary  and  "E&C"  referring  to  the 
Committee  on  Energy  and  Commerce): 

Existing  law — 

in  which  no  change  is  proposed  by  Judiciary  or  E&C,  printed 
in  roman. 

proposed  to  be  omitted  by  both  Judiciary  and  E&C,  enclosed 
in  black  brackets,  viz.,  [  ]. 

proposed  to  be  omitted  only  by  Judiciary  (and  not  by  E&C), 
printed  in  fetetype. 

proposed  to  be  omitted  only  by  E&C  (and  not  by  Judiciary), 
enclosed  in  black  parentheses,  viz.,  (  ). 
New  matter — 

proposed  to  be  inserted  by  both  Judiciary  and  E&C,  printed 
in  italic. 

proposed  to  be  inserted  only  by  Judiciary  (and  not  by  E&C), 
printed  in  italic  linctypc. 

proposed  to  be  inserted  only  by  E&C  (and  not  by  Judiciary), 
printed  in  boldface  roman. 

Immigration  and  Nationauty  Act 
TITLE  II— IMMIGRATION 
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Chapter  5 — Deportation;  Adjustment  of  Status 

adjustment  of  status  of  certain  entrants  before  january  1, 
1982,  to  that  of  person  admitted  for  lawful  residence 

Sec.  245A.  (a)*** 

(d)  Waiver  of  Numerical  Limitations  and  Certain  Grounds 
FOR  Exclusion. — 

(1)  *  *  * 

(2)  Waiver  of  grounds  for  exclusion. — In  the  determina- 
tion of  an  alien's  admissibility  under  subsections  (a)(4XAX 
(b)(l)(C)(iX  and  (b)(2)(B)- 

(A)  *  *  * 

♦  *  ♦  *  *  ♦  * 

(C)  Medical  examination. — The  alien  shall  be  required, 
at  the  alien 's  expense,  te  meet  ike  eamc  requirements  with  reepeet 
ie  €b  medieal  examination  m  aw  required  ef  aliem  seeking  entry  inle 
the  United  States  m  immigrants,  to  undergo  such  a  medical 
examination  (including  a  determination  of  immunization 
status)  as  is  appropriate  and  conforms  to  generally  ac- 
cepted professional  standards  of  medical  practice. 

(h)  Temporary  Disqualification  of  Newly  Legalized  Aliens 
From  Receiving  Certain  Public  Welfare  Assistance — 

(1)  In  general. — During  the  five-year  period  beginning  on  the 
date  an  alien  was  granted  lawful  temporary  resident  status 
under  subsection  (a),  and  notwithstanding  any  other  provision 
of  law — 

(A)  except  a$  provided  in  paragraph  {2}  paragraphs  (2)  and 
(3),  the  alien  is  not  eligible  for — 

(i)  any  program  of  financial  assistance  furnished 
under  Federal  law  (whether  through  grant,  loan,  guar- 
antee, or  otherwise)  on  the  basis  of  financial  need,  as 
such  programs  are  identified  by  the  Attorney  General 
in  consultation  with  other  appropriate  heads  of  the 
various  departments  and  agencies  of  Government, 

(ii)  medical  assistance  under  a  State  plan  approved 
under  title  XIX  of  the  Social  Security  Act,  and 

(Hi)  assistance  under  the  Food  Stamp  Act  of  1977; 
and 

(B)  a  State  or  political  subdivision  therein  may,  to  the 
extent  consistent  with  subparagraph  (A)  and  paragraphs 
(2)  and  (3),  provide  that  the  alien  is  not  eligible  for  the 
programs  of  financial  assistance  or  for  medical  assistance 
described  in  subparagraph  (AXH)  furnished  under  the  law 
of  that  State  or  political  subdivision. 

(2)  Exceptions  for  certain  individuals.— Paragraph  (1) 
shall  not  apply — 
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(A)  to  a  Cuban  and  Haitian  entrant  (as  defined  in  para- 
graph (1)  or  (2)(A)  of  section  501(e)  of  Public  Law  96-^22,  as 
in  effect  on  April  1,  1983)y  or 

(B)  in  the  case  of  assistance  furnished  to  an  alien  who  is 
an  aged,  blind,  or  disabled  individual  (as  defined  in  sec- 
tion 16H(aXl)  of  the  Social  Security  Actj  . 

m  the  mm  ef  mcdieal  aeeietimcc      fev  earn  emd  ecrmcce  pm- 

TTCmTCT    rtT    CCTT    tXWfTTV    tXJftXJ    To    IX/rtfJVfJf     J."    'OTTCTTTf    TTT    UVtTJ     ^  VC/    ttr"    V"  t  \T9\JfTft"lJ 

ecrmccd  {m  defined  fev  purpoeee  ef  eeetien  1016(a)(2)(D)  ef  the 
Soeial  Security  Aet)  er  {Ui)  fer  eermceo  doeoribcd  in  acolion 
1916(a)(2(B)  ef  eueh  Aet  (relating  te  dervioce  fer  pregnemt  women). 

(3)  Restricted  medicaid  benefits.— 

(A)  Clarification  of  entitlement.— Subject  to  the  re- 
strictions under  subparagraph  (B),  for  the  purpose  of 
providing  aliens  with  eligibility  to  receive  medical  assist- 
ance— 

(i)  paragraph  (1)  shall  not  apply, 

(ii)  aliens  who  would  be  eligible  for  medical  assist- 
ance but  for  the  provisions  of  paragraph  (1)  shall  be 
deemed,  for  purposes  of  title  XIX  of  the  Social  Secu- 
rity Act,  to  be  so  eligible,  and 

(iii)  aliens  lawfully  admitted  for  temporary  resi- 
dence under  this  section,  such  status  not  having 
changed,  shall  be  considered  to  be  permanently  resid- 
ing in  the  United  States  under  color  of  law. 

(B)  Restriction  of  benefits.— 

(i)  Limitation  to  emergency  services  and  serv- 
ices FOR  PREGNANT  WOMEN.— Notwithstanding  any 
provision  of  title  XIX  of  the  Social  Security  Act  (in- 
cluding subparagraphs  (B)  and  (C)  of  section 
1902(a)(10)  of  such  Act),  aliens  who,  but  for  subpara- 
graph (A),  would  be  ineligible  for  medical  assistance 
under  paragraph  (1),  are  only  eligible  for  such  assist- 
ance with  respect  to — 

(I)  emergency  services  (as  defined  for  purposes 
of  section  1916(a)(2)(D)  of  the  Social  Security 
Act),  and 

(II)  services  described  in  section  1916(a)(2)(B) 
of  such  Act  (relating  to  service  for  pregnant 
women). 

(ii)  No  RESTRICTION  FOR  EXEMPT  ALIENS  AND  CHIL- 
DREN.—The  restrictions  of  clause  (i)  shall  not  apply 
to  aliens  who  are  described  in  paragraph  (2)  or  who 
are  under  18  years  of  age. 

(C)  Definition  of  medical  assistance.— In  this  para- 
graph, the  term  "medical  assistance"  refers  to  medical  as- 
sistance under  a  State  plan  approved  under  title  XIX  of 
the  Social  Security  Act. 

{8}  (4)  Treatment  of  certain  programs,— Assistance  fur- 
nished under  any  of  the  following  provisions  of  law  shall  not  be 
construed  to  be  financial  assistance  described  in  paragraph 
(IXAXi): 
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^  (5)  Adjustment  not  affecting  fascell-stone  bene- 
fits.— For  the  purpose  of  section  501  of  the  Refugee  Education 
Assistance  Act  of  1980  (Public  Law  96-122),  assistance  shall  he 
continued  under  such  section  with  respect  to  an  alien  without 
regard  to  the  alien's  adjustment  of  status  under  this  section. 

{S}  MODIFIOATION  OF  MEDIOAID  REQUIREMENTS.  The  eligibility, 

compamhility,  emd  €my  other  State  plan  requircmente  ef  title  XIX  ef  the 
Social  Security  Aet  etre  eupcrccdcd  te  the  extent  required  te  rcetrict  the 
medical  aeeidtance  in  the  mamncr  described  in  thi»  eubecction.  ¥he  Seere 
tetry  of  Health  emd  Human  Serviced,  in  coordination  with  the  Attorney, 
General,  dhall  promulgate  regulations  m  order  to  eem^  out  thie  mboection. 

*  *^^  *  *  *  ♦  ♦ 
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IMMIGRATION  CONTROL  AND  LEGALIZATION 
AMENDMENTS  ACT  OF  1986 


August  5,  1986.— Committed  to  the  Committee  of  the  Whole  House  on  the  State  of 
the  Union  and  ordered  to  be  printed 


Mr.  DE  LA  Garza,  from  the  Committee  on  Agriculture, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  3810] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Agriculture,  to  whom  was  referred  the  bill 
(H.R.  3810)  to  amend  the  Immigration  and  Nationalty  Act  to  revise 
and  reform  the  immigration  laws,  and  for  other  purposes,  having 
considered  the  same  and  the  amendment  thereto  reported  by  the 
Committee  on  the  Judiciary,  report  those  provisions  of  the  bill,  as 
amended,  within  the  jurisdiction  of  the  Committee  with  amend- 
ments and  recommend  that  the  provisions  as  amended  be  agreed 
to. 

The  amendments  (stated  in  terms  of  page  and  line  numbers  of 
the  bill  as  reported  by  the  Committee  on  the  Judiciary)  are  as  fol- 
lows: 

AMENDMENT  NO.  1 

Page  43,  after  line  2,  insert  the  following  new  section  (and  insert 
a  corresponding  item  in  the  table  of  contents): 

SEC.  114.  RESTRICTING  WARRANTLESS  ENTRY  IN  THE  CASE  OF 
OUTDOOR  AGRICULTURAL  OPERATIONS. 

Section  287  (8  U.S.C.  1357)  is  amended  by  adding  at  the 
end  the  following  new  subsection: 

"(d)  Notwithstanding  any  other  provison  of  this  section 
other  than  paragraph  (3)  of  subsection  (a),  an  officer  or  em- 
ployee of  the  Service  may  not  enter  without  the  consent  of 
the  owner  (or  agent  thereof)  or  a  properly  executed  war- 
rant onto  the  premises  of  a  farm  or  other  outdoor  agricul- 


2 


tural  operation  for  the  purpose  of  interrogating  a  person 
believed  to  be  an  alien  as  to  the  person's  right  to  be  or  to 
remain  in  the  United  States.". 

AMENDMENT  NO.  2 

Page  61,  after  line  14,  insert  the  following  new  subsection: 

(d)  GAO  Reports.— 

(1)  Report  on  current  pilot  projects. — The  Comp- 
troller General  shall — 

(A)  examine  current  pilot  projects  relating  to 
the  System  for  Alien  Verification  of  Eligibility 
(SAVE)  operated  by,  or  through  cooperative  agree- 
ments with,  the  Immigration  and  Naturalization 
Service,  and 

(B)  report,  not  later  than  October  1,  1987,  to 
Congress  and  to  the  Commissioner  of  the  Immi- 
gration and  Naturalization  Service  concerning  the 
effectiveness  of  such  projects  and  any  problems 
with  the  implementation  of  such  projects,  particu- 
larly as  they  may  apply  to  implementation  of  the 
system  referred  to  in  subsection  (c)(1). 

(2)  Report  on  implementation  of  verification 
SYSTEM.— The  Comptroller  General  shall— 

(A)  monitor  and  analyze  the  implementation  of 
such  system, 

(B)  report  to  Congress  and  to  the  appropriate 
Secretaries  described  in  subsection  (c)(4)(D)(ii),  by 
no  later  than  April  1,  1989,  on  such  implementa- 
tion, and 

(C)  include  in  such  report  such  recommenda- 
tions for  changes  in  the  system  as  may  be  appro- 
priate. 

Page  61,  line  7,  strike  "The  amendments"  and  insert  "Except  as 
provided  in  paragraph  (4),  the  amendments". 

Page  61,  after  line  10,  insert  the  following  new  paragraph  (and 
redesignate  the  succeeding  paragraph  accordingly): 

(4)  Use  of  verificiation  system  not  required  for  a 

PROGRAM  IN  certain  CASES. — 

(A)  Report  to  respective  congressional  com- 
mittees.— With  respect  to  each  covered  program 
(as  defined  in  subparagraph  (D)(i),  each  appropri- 
ate Secretary  shall  examine  and  report  to  the  ap- 
propriate Committees  of  the  House  of  Representa- 
tives and  of  the  Senate,  by  not  later  than  April  1, 
1988,  concerning  whether  (and  the  extent  to 
which) — 

(i)  the  application  of  the  amendments  made 
by  subsection  (a)  to  the  program  is  cost-effec- 
tive and  otherwise  appropriate,  and 

(ii)  there  should  be  a  waiver  of  the  applica- 
tion of  such  amendments  under  subparagraph 
(B). 
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The  amendments  made  by  subsection  (a)  shall  not 
apply  with  respect  to  a  covered  program  until  6 
months  after  the  date  of  receipt  of  such  report 
with  respect  to  the  program. 

(B)  Waiver  in  certain  cases. — If,  with  respect 
to  a  covered  program,  the  appropriate  Secretary 
determines,  on  the  Secretary's  own  initiative  or 
upon  an  application  by  an  administering  entity 
and  based  on  such  information  as  the  Secretary 
deems  persuasive  (which  may  include  the  results 
of  the  report  required  under  subsection  (d)(1)  and 
information  contained  in  such  an  application), 
that— 

(i)  the  appropriate  Secretary  or  the  adminis- 
tering entity  has  in  effect  an  alternative 
system  of  immigration  status  verification 
which — 

(I)  is  as  effective  and  timely  as  the 
system  otherwise  required  under  the 
amendments  made  by  subsection  (a)  with 
respect  to  the  program,  and 

(II)  provides  for  at  least  the  hearing 
and  appeals  rights  for  beneficiaries  that 
would  be  provided  under  the  amendments 
made  by  subsection  (a),  or 

(ii)  the  costs  of  administration  of  the  system 
otherwise  required  under  such  amendments 
exceed  the  estimated  savings, 

such  Secretary  may  waive  the  application  of  such 
amendments  to  the  covered  program  to  the  extent 
(by  State  or  other  geographic  area  or  otherwise) 
that  such  determinations  apply. 

(C)  Basis  for  determination. — A  determination 
under  subparagraph  (B)(ii)  shall  be  based  upon  the 
appropriate  Secretary's  estimate  of— 

(i)  the  number  of  aliens  claiming  benefits 
under  the  covered  program  in  relation  to  the 
total  number  of  claimants  seeking  benefits 
under  the  program, 

(ii)  any  savings  in  benefit  expenditures  rea- 
sonably expected  to  result  from  implementa- 
tion of  the  verification  program,  and 

(iii)  the  labor  and  nonlabor  costs  of  adminis- 
tration of  the  verification  system, 

the  degree  to  which  the  Immigration  and  Natural- 
ization Service  is  capable  of  providing  timely  and 
accurate  information  to  the  administering  entity 
in  order  to  permit  a  reliable  determination  of  im- 
migration status,  and  such  other  factors  as  such 
Secretary  deems  relevant. 

(D)  Definitions. — In  this  paragraph: 

(i)  The  term  ''covered  program"  means  each 
of  the  following  programs: 
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(I)  The  aid  to  families  with  dependent 
children  program  under  part  A  of  title  IV 
of  the  Social  Security  Act. 

(II)  The  medicaid  program  under  title 
XIX  of  the  Social  Security  Act. 

(III)  The  supplemental  security  income 
program  under  title  XVI  of  the  Social  Se- 
curity Act. 

(IV)  Any  State  program  under  a  plan 
approved  under  title  I,  X,  XIV,  or  XVI  of 
the  Social  Security  Act. 

(V)  The  unemplojmient  compensation 
program  under  section  3304  of  the  Inter- 
nal Revenue  Code  of  1954. 

(VI)  The  food  stamp  program  under  the 
Food  Stamp  Act  of  1977. 

(VII)  The  programs  of  financial  assist- 
ance for  housing  subject  to  section  214  of 
the  Housing  and  Community  Develop- 
ment Act  of  1980. 

(VIII)  The  program  of  grants,  loans, 
and  work  assistance  under  title  IV  of  the 
Higher  Education  Act  of  1965. 

(ii)  The  term  * 'appropriate  Secretary" 
means,  with  respect  to  the  covered  program 
described  in — 

(I)  subclauses  (I)  through  (IV)  of  clause 
(i),  the  Secretary  of  Health  and  Human 
Services; 

(II)  clause  (i)(V),  the  Secretary  of  Labor; 

(III)  clause  (i)(VI),  the  Secretary  of  Agri- 
culture; 

(IV)  clause  (i)(VII),  the  Secretary  of 
Housing  and  Urban  Development;  and 

(V)  clause  (i)(VIII),  the  Secretary  of 
Education. 

(iii)  The  term  ''administering  entity" 
means,  with  respect  to  the  covered  program 
described  in — 

(I)  subclause  (I),  (II),  (IV),  (V),  or  (VI)  of 
clause  (i),  the  State  agency  responsible  for 
the  administration  of  the  program  in  a 
State; 

(II)  clause  (i)(III),  the  Secretary  of 
Health  and  Human  Services; 

(III)  clause  (i)(VII),  the  Secretary  of 
Housing  and  Urban  Development,  a 
public  housing  agency,  or  another  entity 
that  determines  the  eligibility  of  an  indi- 
vidual for  financial  assistance;  and  I 

(IV)  clause  (i)(VIII),  an  institution  of  i 
higher  education  involved.  • 
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Brief  Explanation  of  Committee  Amendments 
outdoor  agricultural  operations 

Officers  of  the  Immigration  and  Naturalization  Service  will  be 
prohibited  from  entering  onto  the  premises  of  a  farm  or  other  out- 
door agricultural  operation  to  question  a  person  believed  to  be  an 
alien  unless  they  have  (1)  consent  of  the  owner  or  his  agent  or  (2)  a 
properly  executed  warrant.  (Comm.  Amdt.  no.  1.) 

USE  OF  VERIFICATION  SYSTEM  AND  REPORTS 

With  respect  to  the  bill's  proposed  system  under  which  States 
will  be  required  to  verify  the  immigration  status  of  aliens  applying 
for  specified  public  assistance  programs — 

(1)  the  Comptroller  General  will  be  required  to  study  and 
report  (by  October  1,  1987)  on  current  verification  pilot 
projects,  and  (by  April  1,  1989)  on  the  Service's  implementation 
of  verification  requirements  under  the  bill; 

(2)  the  Secretaries  of  the  Federal  departments  overseeing  the 
assistance  programs  will  be  required  to  report  to  the  appropri- 
ate committees  of  Congress,  by  April  1,  1988,  concerning 
whether  the  proposed  State  verification  system  is  cost-effective 
and  otherwise  appropriate  and  whether  the  State  verification 
requirements  under  the  proposed  system  should  be  waived;  and 

(3)  the  Secretaries  will  be  authorized  to  waive  the  applicabil- 
ity of  the  proposed  State  verification  system  to  the  assistance 
program  involved,  if  (a)  there  is  in  effect  an  alternative  system 
of  verification  that  is  effective  and  provides  adequate  appeal 
rights,  or  (b)  the  costs  of  the  proposed  system  exceeds  estimat- 
ed savings  under  it. 

The  public  assistance  programs  involved  are  the  aid  to  families 
with  dependent  children  program,  medicaid,  the  supplemental  se- 
curity income  program,  certain  State  programs  under  the  Social 
Security  Act,  the  unemployment  compensation  program,  the  food 
stamp  program,  certain  housing  programs,  and  Higher  Education 
Act  assistance  programs.  (Comm.  Amdt.  no.  2.) 

Purpose  and  Need 

The  Committee  on  Agriculture  supports  the  provisions  of  H.R. 
3810,  as  reported  by  the  Committee  on  the  Judiciary,  on  those  mat- 
ters within  the  Agriculture  Committee's  jurisdiction.  Those  matters 
include  sections  101  and  112  (employee  sanctions),  201  (benefits  for 
aliens),  301  (H-2  reform),  302  and  303  (special  agricultural  workers 
program),  (Commission),  305  (legal  assistance  to  H-2A  workers),  402 
(Secretaries'  report),  and  403  and  404  (reports). 

The  Committee  is  pleased  that  a  compromise  agreement  has 
been  reached  by  Members  of  the  Judiciary  Committee  and  various 
other  authorizing  committees  with  regard  to  the  H-2  agricultural 
program  and  the  special  agricultural  workers  program  for  perish- 
able commodities.  However,  a  provision  in  H.R.  3810,  as  introduced, 
to  require  the  consent  of  the  owner  or  a  warrant  prior  to  entering 
agricultural  fields  to  interrogate  suspected  illegal  aliens,  was  delet- 
ed during  Judiciary  Committee  consideration  of  the  bill.  The  Com- 
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mittee  on  Agriculture  recommends  that  this  provision  be  restored. 
Additionally,  the  Committee  recommends,  in  conjunction  with  sev- 
eral other  committees,  improvements  to  that  part  of  the  legislation 
providing  for  a  systematic  alien  verification  for  entitlements 
(SAVE)  program  for  various  Federal  public  assistance  programs. 

OUTDOOR  AGRICULTURAL  OPERATIONS 

The  Fourth  Amendment  to  the  Constitution  forbids  imreasonable 
searches  and  seizures,  giving  rise  to  a  presumption  that  searches 
and  seizures  must  be  under  a  warrant  issued  by  a  magistrate.  How- 
ever, through  the  course  of  the  years,  the  Supreme  Court  has  rec- 
ognized exceptional  situations  in  which  a  warrant  is  not  required. 
One  of  these  exceptions  is  the  so-called  "open  fields"  doctrine  that 
allows  law  enforcement  officers  to  search  an  open  field  without  a 
warrant. 

Since  Hester  v.  United  States,  265  U.S.  57,  in  which  this  excep- 
tion was  recognized,  the  Supreme  Court  has  in  a  number  of  cases 
reexamined  and  reiterated  the  Hester  doctrine:  there  is  no  Consti- 
tutional protection  against  search  and  seizure  in  an  open  field. 

Since  Immigration  and  Naturalization  Service  policy  treats  agri- 
cultural lands  as  "open  fields,"  there  is  now  no  requirement  for 
Service  enforcement  officials  to  obtain  a  warrant  prior  to  entering 
farms  or  ranches.  However,  this  policy  is  unlike  the  policy  applied 
to  other  places  of  business.  Also,  under  this  policy,  one  of  the  basic 
rights  provided  under  the  Constitution,  the  right  of  people  to  be 
secure  against  unreasonable  searches  and  seizures,  is  being  denied 
to  an  important  segment  of  our  society — farmers  and  ranches. 

Further,  according  to  the  Department  of  Labor  (based  on  the  lim- 
ited data  available),  of  the  millions  of  undocumented  aliens  in  the 
United  State,  it  is  likely  that  most  of  them  are  in  the  labor  market. 
However,  of  the  1.3  million  apprehensions  by  the  Immigration  and 
Naturalization  Service  last  year,  only  110  thousand  of  these  per- 
sons were  actively  employed  and  72  percent  of  those  employed 
were  in  agriculture.  With  the  apparent  large  number  of  other  un- 
documented aliens  working  in  other  industries,  it  is  obvious  that 
the  Service's  enforcement  efforts  are  focused  primarily  in  those 
areas  easiest  to  access. 

In  addition,  the  surprise  raids  by  the  Service,  in  the  Committee's 
view,  have  unduly  hsirrassed  agricultural  employers  and  employees 
and,  in  a  number  of  situations,  have  jeopardized  the  lives  of  work- 
ers. Such  raids  have  caused  damage  to  crops  in  many  instances  and 
unnecessary  disruptions  in  employment.  Work  stoppages  are  costly 
to  the  farmer,  especially  in  perishable  commodities,  when  agricul- 
tural products  cannot  be  harvested  timely. 

The  Committee  amendment  no.  1  would  require  that  a  Service 
enforcement  officer  may  not  enter  an  outdoor  agricultural  oper- 
ation for  the  purpose  of  questioning  an  alien  without  the  consent  of 
the  owner  or  a  search  warrant. 

This  proposal  has  been  carefully  designed  to  ensure  applicability 
only  to  agricultural  operations.  It  ensures  agricultural  employers 
and  employees  equal  protection  under  the  law. 

The  amendment  will  not  require  a  warrant  in  other  cases  relat- 
ing to  the  arrest  of  an  alien  who  appears  to  be  in  violation  of  the 
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Immigration  and  Nationality  Act  and  is  likely  to  escape  before  a 
warrant  can  be  obtained.  Neither  does  the  amendment  address 
warrantless  entry  to  apprehend  those  committing  a  felony.  Nor 
would  the  Committee  amendment  prevent  immigration  officers 
from  entering  property  within  25  miles  of  our  national  borders 
without  a  warrant,  for  purposes  of  border  patrol. 

It  should  be  noted  that  the  Administration  opposes  the  amend- 
ment because  it  is  the  view  of  the  Immigration  and  Naturalization 
Service  that  the  requirement  for  a  warrant  would  curtail  the  en- 
forcement activities  of  that  agency.  However,  the  Committee  has 
not  received  convincing  evidence  to  support  the  view  that  search 
warrant  requirements  or  consent  of  the  owner  for  entry  into  open 
agricultural  lands  would  unduly  hamper  enforcement  efforts. 

The  House  of  Representatives  had  declared  its  interest,  in  past 
immigration  reform  legislation,  in  correcting  this  injustice  to  farm- 
ers. 

In  1984,  the  House  Judiciary  Committee  reported  H.R.  1510,  the 
Immigration  Reform  and  Control  Act  of  1983,  which  included  a 
similar  provision.  A  vote  on  the  House  floor  on  June  13,  1984,  to 
strike  the  language  restricting  warrantless  entry  was  rejectd  by  a 
substantial  margin  (133  ayes  to  285  noes). 

The  ensuing  House-Senate  conference  on  that  bill  crafted  a  com- 
promise amendment  to  restrict  entry  on  farm  or  other  agricultural 
operations  unless  there  was  consent  of  the  owner  or  a  properly  exe- 
cuted warrant.  However,  no  final  agreement  on  other  provisions  of 
the  bill  was  reached,  so  that  Congress  was  unable  to  finalize  its 
work  on  immigration  reform  legislation  that  year. 

H.R.  3810,  as  introduced  by  Chairman  Rodino  of  the  Committee 
on  the  Judiciary,  contained  a  provision  identical  to  the  Committee 
on  Agriculture  amendment. 

A  wide  range  of  organizations,  including  fam,  civil  liberties,  and 
labor  organizations,  support  the  amendment. 

The  Committee  on  Agriculture  amendment,  which  is  the  same  as 
that  adopted  by  the  House-Senate  conferences  in  1984,  will  ensure 
that  agricultural  employers  and  employees  receive  the  clear  and 
equal  protections  of  the  law  currently  accorded  others  against  un- 
reasonable searches  and  seizures. 

USE  OF  VERIFICATION  SYSTEM  AND  REPORTS 

A  major  concern  about  the  legalization  procedures  in  the  immi- 
gration reform  proposals  that  Congress  has  considered  in  the  past 
has  been  the  possibility  that  Federal  and  State  public  assistance 
costs  would  be  increased  if  persons  not  eligible  for  benefits  under 
the  legalization  procedures  applied  for  benefits  and  States  were 
unable  to  verify  whether  these  persons  were  eligible. 

To  avoid  erroneous  pajmients  to  persons  ineligible  for  benefits, 
H.R.  3810,  as  reported  by  the  Committee  on  the  Judiciary,  would 
require  States  beginning  October  1,  1988,  to  verify  whether  alien 
applicants  for  certain  public  assistance  programs  are  in  a  lawful 
immigration  status  and  thus  eligible  for  participation  in  the  pro- 
grams. This  procedure  is  known  as  systematic  alien  verification  for 
entitlements  program  (SAVE).  Programs  involved  in  SAVE  would 
be:  aid  to  families  with  dependent  children  (AFDC),  medicaid,  un- 
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employment  compensation,  certain  State  programs  under  the 
Social  Security  Act,  food  stamps,  supplemental  securilty  income, 
housing  assistance,  and  higher  education  assistance. 

The  Committee  on  Agriculture  supports  the  SAVE  procedures  as 
an  important  safeguard  to  hold  down  public  assistance  costs.  At  the 
same  time,  the  Committee  wants  to  ensure  that  SAVE  is  imple- 
mented in  a  way  that  would  not  impose  administrative  burdens 
either  on  Federal  agencies  or  the  States  unless  there  was  some  as- 
surance that  savings  would  result. 

To  ensure  that  the  savings  from  avoiding  erroneous  benefit  pay- 
ments would  exceed  increased  administrative  costs  the  Federal 
Government  and  States  would  incur  from  implementing  SAVE,  the 
Agriculture  Committee  has  approved  an  amendment  to  the  SAVE 
provision  to  provide  the  following: 

First,  reports  by  the  General  Accounting  Office  would  be  re- 
quired on  both  the  pilot  projects  currently  under  way  and  the  veri- 
fication system  that  would  be  implemented  starting  in  fiscal  year 
1989.  The  report  on  the  pilot  projects  would  be  due  not  later  than 
October  1,  1987.  The  report  on  implementation  of  SAVE  would  be 
due  no  later  than  April  1,  1989;  and 

Second,  before  SAVE  could  be  implemented  for  specific  programs 
in  a  State  or  geographic  area,  the  Secretary  of  the  administering 
Federal  department  would  have  to  report  whether  SAVE  would  be 
cost-effective  and  otherwise  appropriate  and  whether  the  SAVE 
provisions  should  be  waived.  This  report  would  be  submitted  to  the 
authorizing  committees  of  Congress  with  jurisdiction  over  the  pro- 
gram or  programs  affected  in  SAVE  no  later  than  April  1,  1988. 
SAVE  could  not  be  implemented  for  a  given  program  until  six 
months  after  receipt  by  Congress  of  the  report.  The  Secretary  with 
authority  over  a  program  or  programs  affected  by  SAVE  could 
waive  the  application  of  the  SAVE  provisions  in  a  State  or  other 
geographic  area  if  it  is  determined  that — 

(1)  there  is  in  effect  an  alternative  system  of  immigration 
status  verification  as  effective  and  timely  as  SAVE;  or 

(2)  the  cost  of  administering  SAVE  would  exceed  the  estimat- 
ed savings. 

Section-by-Section  Analysis  of  the  Committee  Amendments 
amendment  no.  1 — outdoor  agricultural  operations 

Committee  amendment  No.  1  will  add  a  new  section  114  to  H.R. 
3810,  as  reported  by  the  Committee  on  the  Judiciary.  New  section 
114  would  add  a  new  subsection  (d)  to  section  287  of  the  Immigra- 
tion and  Nationality  Act, 

Under  current  law,  section  287,  in  subsection  (a),  provides  that 
officers  and  employees  of  the  Immigration  and  Naturalization  Serv- 
ice have  the  power  without  warrant  to — 

(1)  interrogate  any  alien  or  person  believed  to  be  an  alien  as 
to  his  right  to  be  in  the  United  States  (paragraph  (1)); 

(2)  arrest  any  alien  crossing  the  border  illegally  in  his  pres- 
ence, or  any  alien  in  the  United  States  he  has  reason  to  believe 
is  violating  the  immigration  laws  and  is  likely  to  escape  before 
an  arrest  warrant  can  be  issued  (paragraph  (2)); 
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(3)  within  a  reasonable  distance  from  the  border,  board  and 
search  vessels  and  other  conveyances  (paragraph  (3)); 

(4)  within  25  miles  of  the  border,  have  access  to  private  lands 
(but  not  dwellings)  for  the  purpose  of  patrolling  the  border 
(paragraph  (3)); 

(5)  make  arrests  for  any  felony  cognizable  under  the  immi- 
gration laws  if  he  has  reason  to  believe  that  the  person  arrest- 
ed is  guilty  of  the  felony  and  there  is  a  likelihood  that  the 
person  will  escape  before  an  arrest  warrant  can  be  issued 
(paragraph  (4)). 

Subsection  (b)  of  section  287  authorizes  officers  and  employees  of 
the  Service  to  administer  oaths  and  to  take  and  consider  evidence 
concerning  matters  that  are  material  or  relevant  to  enforcing  the 
Act.  It  also  establishes  penalties  for  false  oaths.  Subsection  (c)  au- 
thorizes designated  officers  or  employees  of  the  Service  to  search 
persons  seeking  admission  to  the  United  States  and  their  personal 
effects. 

Under  new  subsection  (d),  to  be  added  under  Committee  amend- 
ment No.  1,  officers  and  employees  of  the  Service  would  be  prohib- 
ited (except  as  described  below)  from  entering  the  premises  of  a 
farm  or  other  outdoor  agricultural  operation,  without  consent  of 
the  owner  or  his  agent  or  a  properly  executed  warrant,  for  the  pur- 
pose of  interrogating  a  person  believed  to  be  an  alien  as  to  the  per- 
son's right  to  be  or  to  remain  in  the  United  States.  The  prohibition 
would  not  apply  to  activities  empowered  under  paragraph  (3)  of 
subsection  (a),  that  is,  searches  of  conveyances  within  a  reasonable 
distance  of  the  border  and  access  to  private  lands  within  25  miles 
of  the  border  as  a  part  of  border  patrol. 

AMENDMENT  NO.  2 — USE  OF  VERIFICATION  SYSTEM  AND  REPORTS 

Committee  amendment  No.  2  will  add  a  new  subsection  (d)  to, 
and  revise  subsection  (c)  of,  section  121  of  H.R.  3810,  as  reported  by 
the  Committee  on  the  Judiciary,  relating  to  verification  of  alien 
status  under  certain  programs. 

Subsection  (a)  of  section  121,  as  reported  by  the  Judiciary  Com- 
mittee, will  amend  section  1137  of  the  Social  Security  Act  and 
other  provisions  of  law  to  require  the  States  to  verify  the  immigra- 
tion status  of  aliens  appl5dng  under  certain  public  assistance  pro- 
grams, including  aid  to  famUies  with  dependent  children  (AFDC), 
medicaid,  unemployment  compensation,  food  stamps,  supplemental 
security  income  (SSI),  housing  assistance,  and  title  IV  educational 
assistance.  Under  subsection  (a),  alien  applicants  will  have  the  op- 
portunity to  submit  evidence  as  to  immigration  status  without 
denial  or  termination  of  benefits  until  evidence  of  status  has  been 
verified.  Also,  States  will  not  be  liable  for  the  consequences  or  veri- 
fication. 

Subsection  (b)  of  section  121,  as  reported  by  the  Judiciary  Com- 
mittee, will  amend  the  assistance  program  statutes  involved  to  pro- 
vide for  100  percent  reimbursement  to  the  States  for  implementing 
the  status  verification  system  to  be  established  under  subsection 
(a). 

Subsection  (c)  of  section  121,  as  reported  by  the  Judiciary  C!om- 
mittee,  in  paragraph  (1),  will  require  the  Immigration  and  Natural- 
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ization  Service  to  implement  its  system  for  alien  status  verifica- 
tion, by  October  1,  1987.  It  also  will  prohibit  the  use  of  the  Serv- 
ice's system  for  certain  enforcement  purposes,  and  require  that  it 
be  implemented  in  a  nondiscriminatory  manner.  Subection  (c),  in 
paragraph  (2),  will  make  the  State  reimbursement  provisions  of 
subsection  (b)  effective  October  1,  1987.  Subsection  (c),  in  paragraph 
(3),  provides  that  the  States  will  have  until  October  1,  1988,  to 
comply  with  requirements  imposed  under  subsection  (a).  Subsection 
(c),  in  paragraph  (4),  will  authorize  funding  for  the  Service  to  carry 
out  section  121. 

Under  new  subsection  (d),  to  be  added  by  Committee  amendment 
No.  2,  two  studies  and  reports  by  the  Comptroller  General  will  be 
required,  as  follows: 

(1)  Report  on  current  pilot  projects. — The  Comptroller  General 
will  be  required  to — 

(A)  examine  current  pilot  projects  relating  to  the  system  for 
alien  verification  of  eligibility  (SAVE)  (the  matter  addressed  by 
section  121)  operated  by,  or  through  cooperative  agreements 
with,  the  Service,  and 

(B)  report,  not  later  than  October  1,  1987,  to  Congress  and  to 
the  Commissioner  of  the  Immigration  and  Naturalization  Serv- 
ice concerning  the  effectiveness  of  such  projects  and  any  prob- 
lems with  the  implementation  of  such  projects,  particularly  as 
they  may  apply  to  implementation  of  the  Service's  verification 
system  referred  to  in  paragraph  (1)  of  subsection  (c). 

(2)  Report  on  implementation  of  verification  system. — The  Comp- 
troller General  will  be  required  to — 

(A)  monitor  and  analyze  the  implementation  of  the  Service's 
verification  system, 

(B)  report  to  Congress  and  to  the  Federal  departmental  Sec- 
retaries hat  oversee  the  assistance  programs  covered  by  subsec-  ^ 
tion  (a),  by  not  later  than  April  1,  1989,  on  such  implementa- 
tion; and 

(C)  include  in  such  report  any  recommendatins  for  change  in 
the  Service's  system  as  may  be  appropriate. 

Committee  amendment  No.  2  will  amend  paragraph  (3)  of  subsec- 
tion (c),  as  reported  by  the  Judiciary  Committee,  to  provide  that 
the  October  1,  1988,  effective  date  for  the  amendments  made  by 
subsection  (a)  and  for  the  requirements  applicable  to  the  States 
thereunder  will  be  subject  to  the  provisions  of  new  paragraph  (4), 

Committee  amendment  No.  2  also  will  add,  to  subsection  (c),  a 
new  paragraph  (4),  entitled  "Use  of  verification  system  not  re- 
quired for  a  program  in  certain  cases".  Current  paragraph  (4)  will 
be  redesignated  as  paragraph  (5). 

Under  new  paragraph  (4),  with  respect  to  each  covered  program 
(as  defined  in  paragraph  (4)  and  described  below),  each  appropriate 
Secretary  (as  defined  in  paragraph  (4)  and  described  below)  must 
examine  and  report  to  the  appropriate  Committees  of  the  House  of 
Representatives  and  of  the  Senate,  by  not  later  than  April  1,  1988, 
concerning  whether  (and  the  extent  to  which) — 

(1)  the  application  of  the  amendments  made  by  subsection  (a) 
to  the  program  is  cost-effective  and  otherwise  appropriate,  and 

(2)  there  should  be  a  waiver  of  the  application  of  such 
amendments. 
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The  amendments  made  by  subsection  (a)  would  not  apply  with 
respect  to  a  covered  program  until  six  months  after  the  date  of  re- 
ceipt of  such  report  with  respect  to  the  program. 

Also  under  new  paragraph  (4),  if,  with  respect  to  a  covered  pro- 
gram, the  appropriate  Secretary  determines,  on  the  Secretary's 
own  initiative  or  an  application  by  an  administering  entity  (as  de- 
fined in  paragraph  (4)  and  described  below)  and  based  on  informa- 
tion the  Secretary  deems  persuasive  (which  may  include  the  results 
of  the  Comptroller  General's  report  on  current  status  verification 
projects  to  be  required  under  new  subsection  (d)  and  information 
contained  in  the  application),  that — 

(1)  the  appropriate  Secretary  of  the  administering  entity  has 
in  effect  an  alternative  system  of  immigration  status  verifica- 
tion that — 

(A)  is  as  effective  and  timely  as  the  system  otherwise  re- 
quired under  the  amendments  made  by  subsection  (a)  with 
respect  to  the  program;  and 

(B)  provides  for  at  least  the  hearing  and  appeals  rights 
for  beneficiaries  that  would  be  provided  under  the  amend- 
ments made  by  subsection  (a),  or 

(2)  the  costs  of  administration  of  the  System  otherwise  re- 
quired under  such  amendments  exceed  the  estimated  savings, 

the  Secretary  could  waive  the  application  of  such  amendments  to 
the  covered  program  to  the  extent  (by  State  or  other  geographic 
area  or  otherwise)  that  such  determinations  apply. 

A  determination  as  to  whether  the  costs  of  administering  a  sub- 
section (a)  system  will  exceed  estimated  savings  would  be  based 
on— 

(1)  the  appropriate  Secretary's  estimate  of— 

(A)  the  number  of  aliens  claiming  benefits  under  the 
covered  program  in  relation  to  the  total  number  of  claim- 
ants seeking  benefits  under  the  program, 

(B)  any  savings  in  benefit  expenditures  reasonably  ex- 
pected to  result  from  implementation  of  the  verification 
program,  and 

(C)  the  labor  and  nonlabor  costs  of  administration  of  the 
verification  system; 

(2)  the  degree  to  which  the  Immigration  and  Naturalization 
Service  is  capable  of  providing  timely  and  accurate  informa- 
tion to  the  administering  entity  to  permit  a  reliable  determina- 
tion of  immigration  status;  and 

(3)  other  factors  the  Secretary  deems  relevant. 
Paragraph  (4)  defines  the  term  *  covered  program"  to  mean  each 

of  the  following  programs: 

(1)  The  aid  to  families  with  dependent  children  program 
under  Part  A  of  title  IV  of  the  Social  Security  Act. 

(2)  The  medicaid  program  under  title  XIX  of  the  Social  Secu- 
rity Act. 

(3)  The  supplemental  security  income  program  under  title 
XVI  of  the  Social  Security  Act. 

(4)  Any  State  program  under  a  plan  approved  under  title  I, 
X,  XIV,  or  XVI  of  the  Social  Security  Act. 

(5)  The  unemplo)anent  compensation  program  under  section 
3304  of  the  Internal  Revenue  Code  of  1954. 
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(6)  The  food  stamp  program  under  the  Food  Stamp  Act  of 
1977. 

(7)  The  programs  of  financial  assistance  for  housing  subject 
to  section  214  of  the  Housing  and  Community  Development 
Act  of  1980. 

(8)  the  program  of  grants,  loans,  and  work  assistance  under 
title  IV  of  the  Higher  Education  Act  of  1965. 

Paragraph  (4)  defines  the  term  "appropriate  Secretary"  to 
mean — 

(1)  the  Secretary  of  Health  ^d  Human  Services  with  respect 
to  the  aid  to  families  with  dependent  children  program,  medic- 
aid program,  supplemental  security  income  program,  and  State 
programs  under  title  I,  X,  XIV,  or  XVI  or  the  Social  Security 
Act; 

(2)  the  Secretary  of  Labor  with  respect  to  the  unemployment 
compensation  program; 

(3)  the  Secretary  of  Agriculture  with  respect  to  the  food 
stamp  program; 

(4)  the  Secretary  of  Housing  and  Urban  Development  with 
respect  to  the  programs  of  financial  assistance  for  housing;  and 

(5)  the  Secretary  of  Education  with  respect  to  the  program 
under  Higher  Education  Act  of  1965. 

Paragraph  (4)  defines  the  term  '^administering  agency"  to 
mean — 

(1)  the  State  agency  reponsible  for  the  administration  of  the 
program  in  a  State,  with  respect  to  the  aid  to  families  with  de- 
pendent children,  medicaid,  Social  Security  Act,  unemploy- 
ment compensation,  and  food  stamp  programs; 

(2)  the  Secretary  of  Health  and  Human  Services  with  respect 
to  the  supplemental  security  income  program; 

(3)  the  Secretary  of  Housing  and  Urban  Development,  a 
public  housing  agency,  or  another  entity  that  determines  the 
eligibility  of  an  individual  for  financial  assistance,  with  respect 
to  the  housing  programs;  and 

(4)  the  institution  of  higher  education  involved,  with  respect 
to  the  Higher  Education  Act  program. 

Committee  Consideration 

On  July  31,  1986,  the  Committee  on  Agriculture  met,  a  quorum 
being  present,  to  consider  H.R.  3810,  the  Immigration  Control  and 
Legalization  Amendments  Act  of  1986. 

Chairman  de  la  Garza  noted  that  the  Committee  on  Agriculture 
did  not  conduct  public  hearings  on  the  legislation  this  year  in  view 
of  previous  hearings  on  immigration  reform  legislation  in  the  last 
Congress.  He  pointed  out  the  Members  of  the  Committee  had  been 
working  an  ad  hoc  basis  with  Members  of  the  Committee  on  the 
Judiciary  in  expediting  action  on  the  legislation  and  in  promoting 
and  protecting  agricultural  interests. 

Congressman  Panetta  was  recognized  to  discuss  that  section  of 
the  bill  relating  to  temporary  agricultural  workers.  He  advised  the 
Committee  that  compromise  on  the  H-2  and  special  agricultural 
worker  provisions  of  the  bill  had  been  reached  among  members 
from  the  committees  of  the  House  representing  agricultural,  labor, 
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and  law  enforcement  jurisdiction  areas.  He  stated  that  the  compro- 
mise was  endorsed  by  a  broad  cross-section  of  groups  including  the 
Farm  Labor  Alliance,  the  American  Farm  Bureau  Federation,  the 
H-2  Coalition,  the  AFL-CIO,  as  well  as  number  of  civil  rights 
groups. 

Congressman  Morrison  spoke  briefly  on  past  efforts  of  the  Com- 
mittee to  provide,  in  immigration  reform  legislation,  appropriate 
measures  to  protect  the  supply  of  workers  in  agriculture. 

The  Committee  then  proceeded  to  consider  amendments  to  H.R. 
3810,  as  reported  by  the  Committee  on  the  Judiciary. 

Congressman  Panetta  offered  an  amendment  on  behalf  of  him- 
self, and  Congressmen  Morrison  and  Coelho,  to  require  consent  of 
the  owner  or  a  search  warrant  before  Immigration  and  Naturaliza- 
tion Service  enforcement  officers  could  enter  a  farm  or  other  out- 
door agricultural  operation  to  interrogate  any  person  believed  to  be 
an  alien  as  to  his  right  to  be  in  the  United  States.  He  stated  that 
this  amendment  had  been  part  of  the  original  bill  but  that  it  had 
been  deleted  by  the  Judiciary  Committee  during  its  consideration 
of  H.R.  3810.  He  further  noted  that  the  amendment  was  needed  to 
provide  protection  to  farmers  and  farm  employees  under  the 
Fourth  Amendment  of  the  Constitution  and  to  prevent  certain  un- 
warranted tactics  by  the  Service  that  jeopardize  the  lives  of  farm- 
workers. 

Mr.  Morrison  discussed  the  inequity  of  having  to  secure  a  war- 
rant for  outdoor  agricultural  operations  as  opposed  to  any  other 
place  of  employment.  He  and  several  other  Members  of  the  Com- 
mittee expressed  strong  support  for  the  amendment. 

Mr.  Volkmer  expressed  concern  that  the  amendment  did  not  ad- 
dress what  was  to  be  required  of  the  Immigration  and  Naturaliza- 
tion Service  to  obtain  a  warrant.  Mr.  Staggers  commented  on  the 
difficulty  of  describing  an  agricultural  field  to  obtain  a  warrant. 
Other  discussion  of  the  amendment  ensued,  and  counsel  explained 
that  the  amendment  required  consent  of  the  owner  or  warrant  only 
where  interrogation,  not  arrest,  was  concerned.  The  amendment 
was  agreed  to  by  voice  vote. 

Mr.  Panetta  offered  a  further  amendment  to  that  section  of  the 
bill  relating  to  the  systematic  alien  verification  for  entitlements 
program  (SAVE).  Under  the  legislation.  States  would  be  required  to 
verify  whether  alien  applicants  for  aid  to  families  with  dependent 
children,  medicaid,  unemployment  compensation.  State  assistance 
under  the  Social  Security  Act,  food  stamps,  supplemental  security 
income,  housing  assistance,  and  higher  education  assistance  are  in 
a  lawful  immigration  status  and  thus  eligible  to  participate  in  the 
program.  He  noted  that  other  authorizing  Committees  of  the  House 
had  endorsed  this  or  similar  language.  After  an  explanation  of  the 
provision,  the  Committee  approved  the  amendment  by  voice  vote. 

Mr.  Lewis  was  recognized  to  offer  an  amendment  to  the  legaliza- 
tion section  of  the  bill  to  change  the  date  for  temporary  resident 
status  from  January  1,  1982,  to  January  1,  1978.  In  the  discussion 
of  the  amendment  that  followed,  Chairman  de  la  Garza  noted  Com- 
mittee jurisdictional  problems  and  offered  assistance  of  the  Com- 
mittee, if  possible,  in  allowing  Mr.  Lewis  to  offer  his  amendment 
on  the  House  floor.  The  amendment  was  then  withdrawn. 
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A  motion  to  favorably  report  the  bill,  with  amendments  to  the 
bill  as  reported  by  the  Committee  on  the  Judiciary,  was  offered; 
and  the  Committee  approved  the  motion  by  a  voice  vote. 

Administration  Position 

At  the  time  of  the  filing  of  this  report,  the  Committee  had  not 
received  a  report  from  the  Administration  concerning  H.R.  3810,  as 
amended  by  the  Committee  on  Agriculture. 

Budget  Act  Compuance  (Section  308  and  Section  403) 

The  provisions  of  clause  2(1)(3)(B)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives  and  section  308(a)  of  the  Congressional 
Budget  Act  of  1974  (relating  to  estimates  of  new  budget  authority 
or  new  or  increased  tax  expenditures)  are  not  considered  applica- 
ble. The  estimate  and  comparison  required  to  be  prepared  by  the 
Director  of  the  Congressional  Budget  Office  under  clause  2(1)(3)(C) 
of  Rule  XI  of  the  Rules  of  the  House  of  Representatives  and  section 
403  of  the  Congressional  Budget  Act  of  1974  submitted  to  the  Com- 
mittee prior  to  the  filing  of  this  report  are  as  follows: 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  August  1,  1986. 

Hon.  E  DE  LA  Garza, 

Chairman,  Committee  on  Agriculture,  U.S.  House  of  Representa- 
tives, Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared this  cost  estimate  for  amendments  to  H.R.  3810,  the  Immi- 
gration Control  and  Legalization  Amendments  Act  of  1986,  as  or- 
dered reported  by  the  House  Committee  on  Agriculture  on  July  31, 
1986.  H.R.  3810  was  ordered  reported  by  the  House  Committee  on 
the  Judiciary  on  June  25,  1986. 

This  estimate  provides  the  spending  impacts  of  the  Committee  on 
Agriculture  amendments  to  H.R.  3810.  The  original  CBO  estimate 
for  H.R.  3810,  as  reported  by  the  Committee  on  the  Judiciary,  is 
attached  to  provide  background  information.  The  table  below 
shows  the  original  estimate  of  H.R.  3810's  impact  on  spending,  the 
Committee  on  Agriculture  changes  to  spending,  and  the  resulting 
estimated  spending,  revenue,  and  federal  deficit  totals  for  the  bill 
as  amended. 


ESTIMATED  COST  TO  THE  FEDERAL  GOVERNMENT 

[By  fiscal  year,  in  millions  of  dollars] 


1986       1987       1988       1989       1990  1991 


Judiciary  bill: 

Required  budget  authority/estimated  authorization  level               434  655  1,170  1,885     2,201  2,277 

Estimated  outlays   480  819  1,779     2,348  2,475 

Agriculture  amendments: 

Required  budget  authority/estimated  authorization  level   ( M  ( ^ )  ( ^ )      ( M  ( M 

Estimated  outlays   (^)  (^) 


Total  spending: 

Required  budget  authority/estimated  authorization  level...     434      655     1,170     1,885    2,201  2,277 
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ESTIMATED  COST  TO  THE  FEDERAL  GOVERNMENT-Continued 


[By  fiscal  year,  in  millions  of  dollars] 


198 

16  1987 

1988 

1989 

1990 

1991 

Estimated  outlays  

Estimated  revenues  

480 
70 

819 
166 

1,779 
54 

2,348 

54  .. 

2,475 

Net  budget  impact:  estimated  net  increase  or  decrease  (-) 
in  the  deficit  

410 

653 

1,725 

2,294 

2,475 

» Less  than  $500,000. 


The  Committee  on  Agriculture  reported  two  amendments  to  H.R. 
3810,  neither  of  which  is  estimated  by  CBO  to  affect  spending  sig- 
nificantly. 

The  System  for  Alien  Verification  of  Eligibility  (SAVE),  which 
would  require  a  number  of  federal  benefit  programs  to  check  with 
the  Immigration  and  Naturalization  Service  as  to  the  resident 
status  of  aliens  applying  for  program  benefits,  was  amended.  These 
amendments  would  permit  a  program  or  jurisdiction  not  to  use 
SAVE  if  waivers  were  granted  by  Department  Secretaries.  Waivers 
could  be  given  if  alternative  verfication  systems  were  found  to  be 
as  effective  or  if  the  administrative  costs  of  SAVE  exceeded  any  es- 
timated savings.  Without  knowing  more  about  SAVE  and  the 
extent  to  which  waivers  might  be  granted,  the  CBO  estimate  as- 
sumed that  savings  and  costs  would  be  approximately  offsetting.  If 
the  cost  effectiveness  of  SAVE  could  be  measured  accurately  and 
waivers  granted  accordingly,  however,  these  amendments  would  be 
likely  to  result  in  federal  budgetary  savings. 

In  addition,  an  amendment  to  Title  I  would  prohibit  officers  or 
employees  of  the  Immigration  and  Naturalization  Service  from  en- 
tering the  premises  of  a  farm  or  other  outdoor  agricultural  oper- 
ation without  the  consent  of  the  owner  or  without  a  properly  exe- 
cuted warrant.  This  amendment  is  not  expected  to  have  a  signifi- 
cant budgetary  impact. 

If  you  wish  further  details  on  this  estimate,  please  call  me  or 
have  your  staff  contact  Janice  Peskin  (226-2820). 

With  best  wishes, 
Sincerely, 

Rudolph  G.  Penner,  Director. 
Inflationary  Impact  Statement 

Pursuant  to  clauses  2(1)(4)  of  Rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  estimates  that  enactment  of  H.R. 
3810,  as  amended  by  the  Committee,  will  have  no  inflationary 
impact  on  the  national  economy. 

Oversight  Statement 

No  summary  of  oversight  findings  and  recommendations  made 
by  the  Committee  on  Government  Operations  under  clause  2(bX2) 
of  Rule  X  of  the  Rules  of  the  House  of  Representatives  was  avail- 
able to  the  Committee  with  reference  to  the  subject  matter  specifi- 
cally addressed  by  H.R.  3810,  as  amended  by  the  Committee  on 
Agriculture. 
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No  specific  oversight  activities  other  than  the  hearings  detailed 
in  this  report  were  conducted  by  the  Committee  within  the  defini- 
tion of  clause  2(b)(1)  of  Rule  X  of  the  Rules  of  the  House  of  Repre- 
sentatives. 

Changes  in  Existing  Law  Made  by  the  Bill,  As  Reported 

In  compliance  with  clause  3  of  Rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  except  as  shown  below,  are  shown  in  part  1  of  this 
report,  filed  by  the  Committee  on  the  Judiciary  on  July  16,  1986. 
The  difference  between  the  bill  as  reported  by  the  Committee  and 
as  reported  by  the  Committee  on  Judiciary  are  shown  below  using 
the  following  typographical  devices  (with  "Judiciary"  referring  to 
the  Committee  on  the  Judiciary  and  "Agriculture"  referring  to  the 
Committee  on  Agriculture): 

Existing  law  in  which  no  change  is  proposed  by  Judiciary  or 
Agriculture,  printed  in  roman. 

New  matter  proposed  to  be  inserted  only  by  Agriculture  (and 
not  by  Judiciary),  printed  in  boldface  roman. 

Immigration  and  Nationality  Act 

*  *  ♦  *  ♦  »  * 

TITLE  II— IMMIGRATION 

*  *  *  *  *  *  * 

Chapter  9  Miscellaneous 

powers  of  immigration  offices  and  employees 

Sec.  287.  (a)  Any  officer  or  employee  of  the  Service  authorized 
under  regulations  prescribed  by  the  Attorney  General  shall  have 
power  without  warrant — 

(1)  to  interrogate  any  alien  or  person  believed  to  be  an  alien 
as  to  his  right  to  be  or  to  remain  in  the  United  States; 

(2)  to  arrest  any  alien  who  in  his  presence  or  view  is  enter- 
ing or  attempting  to  enter  the  United  States  in  violation  of 
any  law  or  regulation  made  in  pursuance  of  law  regulating  the 
admission,  exclusion,  or  explusion  of  aliens,  or  to  arrest  any 
alien  in  the  United  States,  if  he  has  reason  to  believe  that  the 
alien  so  arrested  is  in  the  United  States  in  violation  of  any 
such  law  or  regulation  and  is  likely  to  escape  before  a  warrant 
can  be  obtained  for  his  arrest,  but  the  alien  arrested  shall  be 
taken  without  unnecessary  delay  for  examination  before  an  of- 
ficer of  the  Service  having  authority  to  examine  aliens  as  to 
their  right  to  enter  or  remain  in  the  United  States; 

(3)  within  a  reasonable  distance  from  any  external  boundary 
of  the  United  States,  to  board  and  search  for  aliens  any  vessel 
within  the  territorial  waters  of  the  United  States  and  any  rail- 
way car,  aircraft,  conveyance,  or  vehicle,  and  within  a  distance 
of  twenty-five  miles  from  any  such  external  boundary  to  have 
access  to  private  lands,  but  not  dwellings  for  the  purpose  of  pa- 
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trolling  the  border  to  prevent  the  illegal  entry  of  aliens  into 
the  United  States;  and 

(4)  to  make  arrests  for  felonies  which  have  been  committed 
and  which  are  cognizable  under  any  law  of  the  United  States 
regulating  the  admission,  exclusion,  or  expulsion  of  aliens,  if 
he  has  reason  to  believe  that  the  person  so  arrested  is  guilty  of 
such  felony  and  if  there  is  likelihood  of  the  person  escaping 
before  a  warrant  can  be  obtained  for  his  arrest,  but  the  person 
arrested  shall  be  taken  without  unnecessary  delay  before  the 
nearest  available  officer  empowered  to  commit  persons  charged 
with  offenses  against  the  laws  of  the  United  States.  Any  such 
employee  shall  also  have  the  power  to  execute  any  warrant  or 
other  process  issued  by  an  officer  under  any  law  regulating  the 
admission,  exclusion,  or  expulsion  of  aliens. 

(b)  Any  officer  or  employee  of  the  Service  designated  by  the  At- 
torney General,  whether  individually  or  as  one  of  a  class,  shall 
have  power  and  authority  to  administer  oaths  and  to  take  and  con- 
sider evidence  concerning  the  privilege  of  any  person  to  enter,  re- 
enter, pass  through,  or  reside  in  the  United  States,  or  concerning 
any  matter  which  is  matarial  or  relevant  to  the  enforcement  of 
this  Act  and  the  administration  of  the  Service;  and  any  person  to 
whom  such  oath  has  been  administered  (or  who  has  executed  an 
unsworn  declaration,  certificate,  verification,  or  statement  imder 
penalty  of  perjury  as  permitted  under  section  1746  of  title  28 
United  States  Code),  under  the  provisions  of  this  Act,  who  shall 
knowingly  or  willfully  give  false  evidence  or  swear  (or  subscribe 
under  penalty  of  perjury  as  permitted  under  section  1746  of  title 
28,  United  States  Code)  to  any  false  statement  concerning  any 
matter  referred  to  in  this  subsection  shall  be  guilty  of  perjury  and 
shall  be  punished  as  provided  by  section  1621,  title  18,  United 
States  Code. 

(c)  Any  officer  or  employee  of  the  Service  authorized  and  desig- 
nated under  regulations  prescribed  by  the  Attorney  General, 
whether  individually  or  as  one  of  a  class,  shall  have  power  to  con- 
duct a  search,  without  warrant,  of  the  person,  and  of  the  personal 
effects  in  the  possession  of  any  person  seeking  admission  to  the 
United  States,  concerning  whom  such  officer  or  employee  may 
have  reasonable  cause  to  suspect  that  grounds  exist  for  exclusion 
from  the  United  States  under  this  Act  which  would  be  disclosed  by 
such  search. 

(d)  Notwithstanding  any  other  provision  of  this  section  other 
than  paragraph  (3)  of  subsection  (a),  an  officer  or  employee  of 
the  Service  may  not  enter  without  the  consent  of  the  owner  (or 
agent  thereof)  or  a  properly  executed  warrant  onto  the  premises 
of  a  farm  or  other  outdoor  agricultural  operation  for  the  purpose 
of  interrogating  a  person  believed  to  be  an  alien  as  to  the  person's 
right  to  be  or  to  remain  in  the  United  States. 

******* 
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The  user  of  the  system  will  then  sign  under  penalty  of  perjury  a 
statement  that  the  required  documents  have  been  examined,  and 
obtain  the  signature  of  the  prospective  employee  on  a  written 
statement  that  he  is  a  U.S.  citizen,  permanent  resident  alien,  or 
alien  authorized  to  perform  the  particular  work.  In  many  cases  ex- 
isting application  forms  or  something  very  similar  could  be  used.  In 
addition,  the  employer  will  be  responsible  for  retaining  these 
signed  forms  for  3, years  or  until  1  year  after  the  emplojnnent  ends, 
whichever  is  later.  The  Committee  emphasizes  that  the  user  of  the 
system  will  not  be  responsible  for  the  genuineness  of  the  docu- 
ments, only  that  such  documents  reasonably  appear  on  their  face 
to  be  genuine. 

The  bill  requires  the  executive  branch  to  monitor  and  evaluate 
the  verification  system  in  order  to  make  it  more  secure  against 
fraudulent  use.  To  the  extent  that  existing  documents  are  found 
not  to  be  secure,  the  President  is  directed  to  implement  such 
changes  as  are  necessary  to  make  the  system  secure  in  determining 
employment  eligibility.  For  example,  if  an  improved  system  were 
based  on  a  card  or  other  document  or  on  a  verifying  telephone  call 
to  a  government  office,  it  would  have  to  be  resistant  to  use  by  im- 
posters.  If  the  system  were  to  utilize  a  card  or  other  document, 
such  document  would  have  to  be  resistant  to  counterfeiting  and 
tampering.  In  an  improved  system,  any  underljdng  nonsecure  docu- 
ments, such  as  current  forms  of  the  birth  certificate,  would  be  ex- 
amined by  immigration  experts.  Users  would  utilize  only  the  more 
secure  system  based  upon  them. 

The  President  is  required  to  give  notice  to  Congress  before  imple- 
menting an  improved  system.  If  a  minor  change  is  involved  (such 
as  improvements  in  the  current  Social  Security  card),  60  days' 
notice  is  required.  If  a  major  change  is  involved  (such  as  the  cre- 
ation of  a  new  card  or  a  telephone  verification  system),  2  years' 
notice  is  required,  and  funds  must  be  specifically  provided  by  Con- 
gress before  the  change  is  implemented.  The  President  is  author- 
ized to  undertake  demonstration  projects  consistent  with  the  statu- 
tory requirements  for  any  new  system.  The  project  may  not,  how- 
ever, last  longer  than  3  years. 

Use  of  the  verification  system  will  not  be  mandatory.  However, 
any  employer  who  uses  the  system  for  all  applicants  will  have  an 
affirmative  defense  against  the  penalties.  Furthermore,  if  an  em- 
ployer of  four  or  more  employees  does  not  use  the  system,  and  an 
illegal  alien  is  found  in  his  employ,  the  employer  will  be  presumed 
to  have  knowingly  hired  the  alien.  Such  employer  could  rebut  this 
presumption  by  "clear  and  convincing  evidence." 

It  has  been  claimed  that  a  new  verification  system  would  be  too 
costly  and  that  it  would  pose  a  threat  to  privacy  and  civil  liberties,  i 

On  the  cost  issue  the  Committee  believes  that  several  points  I 
should  be  made.  First,  there  are  also  tremendous  costs  in  inad- 
equate enforcement.  The  Congressional  Budget  Office  has  estimat- 
ed that  each  unemployed  person  in  the  United  States  receives  ani 
average  of  about  $7,000  per  year  in  unemployment  and  welfare! 
benefits.  If  the  number  of  illegal  aliens  in  the  United  States  today 
is  estimated  at  6  million  and  if  even  1  percent  hold  jobs  which  un-  c 
employed  Americans  would  take,  then  the  savings  would  be  $420  x 
million  per  year;  if  the  displacement  is  2  percent,  the  figure  would: 
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1,  1988  and  end  on  September  30,  1989,  in  accordance  with  the  12- 
month  application  period  specified  in  the  bill.  As  a  result,  outlays 
would  not  begin  until  fiscal  year  1989. 

Third,  this  estimate  depends  importantly  on  the  number  of  unau- 
thorized aliens  in  the  United  States,  for  which  little  hard  evidence 
exists.  It  has  been  generally  accepted  that  there  were  3  to  6  million 
unauthorized  aliens  in  the  United  States  in  the  late  1970s.  The 
CBO  estimate  uses  4.5  million  aliens  in  1977,  the  midpoint  of  the 
range.  Even  less  is  known  about  how  the  numbers  of  unauthorized 
aliens  in  the  United  States  may  have  changed  in  recent  years,  al- 
though anecdotal  evidence  indicates  there  has  been  some  net 
inflow.  Based  on  conversations  with  persons  knowledgeable  about 
the  unauthorized  alien  population,  CBO  assumes  a  net  increase  of 
150,000  in  each  year  beginning  in  1980.  By  1986,  then,  CBO  as- 
sumes that  there  will  be  5.6  million  unauthorized  aliens  in  the 
United  States. 

Of  the  5.6  million  unauthorized  aliens,  CBO  estimates  that  17 
percent  have  resided  continuously  in  the  United  States  since  Janu- 
ary 1,  1980,  making  them  eligible  for  legalization  under  this  bill. 
This  figure  is  based  on  percentages  from  Immigration  and  Natural- 
ization Service  (INS)  studies,  which  have  been  adjusted  upward  to 
reflect  the  assumption  that  some  unauthorized  aliens  are  aware  of 
the  possibility  of  legalization  because  of  legislative  activity  in 
recent  years.  Among  those  eligible,  we  assume — again  based  on 
conversations  with  experts — that  approximately  60  percent  would 
apply  for  and  be  granted  resident  status.  The  resulting  number  of 
unauthorized  aliens  who  would  be  granted  resident  status  is  esti- 
mated to  be  565,000. 

Finally,  the  number  of  legalized  aliens  who  would  qualify  for 
government  assistance  programs  is  uncertain.  In  large  part,  this  re- 
flects a  lack  of  data  on  the  economic  and  demographic  characteris- 
tics of  unauthorized  aliens — for  example,  their  employment  status 
and  wages  or  their  age  and  marital  status.  In  developing  the  esti- 
mates of  numbers  of  legalized  aliens  who  would  receive  benefits 
from  government  programs,  CBO  assumes  that  the  unauthorized 
aliens  would  have  to  show  at  the  time  of  their  application  for  resi- 
dency that  they  had  not  been  nor  would  they  be  likely  to  be 
"public  charges,"  as  specified  in  section  212  of  the  Immigration  and 
Nationality  Act.  Thus,  at  the  time  the  aliens  would  become  resi- 
dents, they  would  presumably  be  working.  Over  time,  however, 
they  could  be  expected  to  resemble  the  U.S.  population  as  to  re- 
ceipt of  benefits  from  entitlement  programs.  By  1992,  CBO  assumes 
that  the  percentage  of  unauthorized  aliens  receiving  government 
benefits  would  resemble  that  of  the  U.S.  population  for  similar  age, 
sex,  ethnic  origin,  and  income  groupings.  In  the  interim  years,  CBO 
assumes  that  a  growing  fraction  would  in  fact  receive  benefits:  5 
percent  in  1989,  30  percent  in  1990,  and  75  percent  in  1991. 

In  addition  to  the  general  basis  of  these  estimates,  each  individ- 
ual program  estimate  entailed  specific  procedures  and  assumptions. 
The  details  for  each  program  are  discussed  below. 

The  Unemployment  Compensation  program  provides  weekly  cash 
benefits  to  workers  who  are  involuntarily  unemployed  and  who 
have  had  at  least  a  moderate  amount  of  work  experience  during  a 
1-year  period  prior  to  losing  their  jobs.  Under  this  bill,  Unemploy- 
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ment  Compensation  costs  for  newly  legalized  alien  workers  are  es- 
timated to  rise  from  an  insignificant  amount  in  1989  to  $15  million 
in  1990.  This  estimate  is  based  on  several  assumptions  for  newly 
legalized  alien  workers.  Consistent  with  recent  labor  force  data  on 
young  Hispanics,  CBO  assumes  that  80  percent  of  these  workers 
would  participate  in  the  labor  force,  a  higher  rate  than  the  average 
of  the  U.S.  population.  Because  most  probably  work  in  service  in- 
dustries, which  are  less  prone  to  cyclical  unemployment,  and  be- 
cause even  low-wage  jobs  in  this  country  probably  appear  attrac- 
tive when  compared  to  those  in  the  country  of  origin,  CBO  assumes 
that  the  newly-legalized  population  would  have  unemplo)niient 
rates  one  percentage  point  lower  than  those  in  effect  for  the  rest  of 
the  U.S.  population.  Further,  assuming,  as  some  evidence  indicates, 
that  these  individuals'  earnings  are  about  60  percent  of  those  of 
comparable  U.S.  production  or  nonsupervisory  workers  (and  assum- 
ing a  50  percent  wage  replacement  rate),  CBO  estimates  that  the 
average  weekly  benefit  amount  for  these  workers  would  be  about 
$105  in  1989,  one-fourth  lower  than  that  for  the  remainder  of  the 
population. 

The  Disability  Insurance  (DI)  program  covers  persons  who  are  to- 
tally disabled  (whose  disability  is  expected  to  last  at  least  12 
months  or  result  in  death)  and  who  have  sufficient  work  histories 
in  covered  employment.  Costs  in  DI  of  the  legalized  aliens  are  esti- 
mated to  rise  from  an  insignificant  amount  in  1989  to  $10  million 
in  1990.  Because  the  evidence  indicates  that  unauthorized  aliens 
are  relatively  young  on  average,  they  would  be  less  likely  to  be  dis- 
abled than  the  U.S.  population  as  a  whole.  Also,  because  they  have 
been  in  the  United  States  for  relatively  short  periods  of  time,  they 
might  not  qualify  for  DI,  which  requires  for  most  workers  covered 
earnings  during  20  out  of  the  last  40  calendar  quarters.  For  all  of 
these  reasons,  their  DI  recipiency  rate  would  be  less  than  that  of 
the  U.S.  population;  CBO  estimates  the  rate  to  be  about  0.1  percent 
in  1989,  with  this  rate  rising  to  about  0.4  percent  in  1990.  Their 
benefit  levels  would  also  be  less,  reflecting  lower  than  average 
wages  and  shorter  work  histories.  The  CBO  estimates  average  ben- 
efits to  be  about  $4,365  in  1990  for  aliens  who  entered  before  1980. 

Costs  in  the  Medicare  program,  which  provides  health  care  cov- 
erage to  the  aged  and  disabled  covered  by  Social  Security,  would 
rise  slightly  beginning  in  1989,  but  would  not  exceed  $5  million 
through  1990.  These  costs  would  be  for  those  aliens  who  would  re- 
ceive DI. 

Grants  to  States,  which  would  not  begin  until  1989  (the  year  the 
application  process  is  assumed  to  end),  are  estimated  to  cost  $80 
million  in  1989  and  $140  million  in  1990.  Of  this  total,  $10  million 
in  1989  and  $70  million  in  1990  would  be  for  public  assistance 
costs— cash  and  medical — and  $70  million  in  each  year  would  be 
for  costs  of  imprisoning  unauthorized  aliens. 

Grants  for  public  assistance  are  based  on  costs  in  State  and  local 
General  Assistance  (GA)  programs.  These  programs  are  fully- 
funded  by  States  and  localities  and  provide  benefits  to  low-income 
persons  and  families  who  do  not  qualify  for  the  federally-funded 
cash  welfare  programs.  GA  provides  both  cash  payments  and  medi-  ' 
cal  coverage.  Two  groups  of  aliens  would  qualify  for  GA:  those  who  ' 
would  never  be  eligible  for  Federal  welfare  programs  (for  example,  f 
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low-income  working  two-parent  families  with  children,  and  non- 
aged, non-disabled  couples  or  single  persons  without  children)  and 
those  who  would  be  made  ineligible  for  AFDC  or  SSI  by  the  bill  for 
a  period  of  6  years. 

Among  the  first  group,  CBO  estimates  that  1.3  percent  of  the 
aliens  would  receive  an  average  annual  cash  GA  benefit  of  $1,850 
in  1989.  This  estimate  is  based  on  current  recipiency  rates  and  ben- 
efit levels  in  GA  programs.  Among  the  second  group,  CBO's  esti- 
mate for  families  who  would  have  qualified  for  AFDC  is  based  on 
the  assumption  that  52  percent  of  the  aliens  given  permanent  resi- 
dent status  would  be  married  men  and  women,  reflecting  demo- 
graphic data  on  unauthorized  aliens,  which  show  about  79  percent 
to  be  adults  and  the  majority  to  be  young  and  male,  and  marital 
rates  in  the  United  States.  Of  the  married  men  and  women,  4.5 
percent  of  those  not  of  Spanish  origin  and  17.0  percent  of  those  of 
Spanish  origin  are  estimated  to  receive  AFDC.  These  rates  of 
AFDC  recipiency  are  those  which  currently  exist  in  the  program. 
The  average  annual  cash  benefit  for  these  alien  families  is  estimat- 
ed to  be  $2,300  in  1989.  The  CBO  estimate  for  aliens  who  would 
have  qualified  for  SSI  is  based  on  a  recipiency  rate  of  0.90  percent 
of  the  alien  population  for  the  aged  and  0.94  percent  for  the  blind 
and  disabled.  The  recipiency  rate  for  the  aged  is  based  on  Census 
data  which  show  1.80  percent  of  illegal  aliens  to  be  aged,  and  as- 
sumed income  eligibility  of  100  percent,  and  a  participation  rate  for 
the  eligible  of  50  percent.  The  recipiency  rate  for  the  blind  and  dis- 
abled is  based  on  the  current  recipiency  rate  for  the  U.S.  popula- 
tion. Their  average  annual  cash  benefit  is  estimated  to  be  $1,850  in 
1989. 

These  aliens  would  also  receive  medical  GA.  Their  average 
annual  medical  benefits  are  estimated  to  be  $940  in  1989. 

Grants  for  imprisonment  costs  are  based  on  an  estimated  5,000 
unauthorized  aliens  in  State  prisons.  The  prison  costs  per  alien  are 
estimated  to  be  $14,000  annually. 

Revenues.  The  bill  would  require  the  Attorney  General  to  collect 
a  fee  of  at  least  $100  for  each  application  submitted  by  an  alien  for 
permanent  or  temporary  residency  under  the  legalization  provi- 
sions in  title  II.  The  funds  received  from  these  application  fees 
would  be  deposited  into  a  separate  account  to  be  made  available  to 
cover  only  administrative  expenses  incurred  in  connection  with  the 
review  of  applications  filed  under  this  section.  CBO  estimates  that 
approximately  700,000  aliens  would  apply  for  legal  temporary  resi- 
dency in  fiscal  year  1989.  Assuming  a  fee  of  $100  per  application, 
the  lower  limit  specified  in  the  bill,  CBO  estimates  that  the  Gov- 
ernment would  receive  approximately  $70  million  in  fiscal  year 
1989  from  legalization  application  fees.  Applications  for  permanent 
residency  resulting  in  additional  fees  would  occur  beyond  the  esti- 
mating period  in  fiscal  years  1991  and  1992.  More  money  could  be 
I  collected  as  a  result  of  this  provision  if  the  Attorney  General  im- 
I  posed  a  fee  of  more  than  $100  per  application. 
1     In  addition,  the  bill  allows  the  Attorney  General  to  impose  a  fee 
I  on  employers  participating  in  the  agricultural  labor  transition  pro- 
I  gram  to  recover  reasonable  costs  of  processing  registrations.  If  this 
fee  were  imposed,  it  would  increase  revenues  by  $10  million  to  $20 
;  million  in  fiscal  years  1987  and  1988.  The  bill  also  allows  the  Secre- 
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tary  of  Labor  to  imposed  a  fee  on  employers  importing  temporary 
agricultural  workers  to  recover  the  costs  of  processing  applications 
for  certification.  It  has  not  yet  been  determined  whether  the  Secre- 
tary of  Labor  would  impose  such  a  fee  and  CBO  is  unable  at  this 
time  to  estimate  how  much  money  would  be  collected  as  a  result  of 
this  fee. 

Part  B  of  title  I  increases  penalties  for  immigration-related  viola- 
tions and  part  C  outlines  employer  penalties  for  illegal  employ- 
ment of  unauthorized  aliens.  No  estimate  can  be  made  of  the  fines 
that  would  be  collected  by  the  Federal  Government  as  a  result  of 
these  sections. 

In  addition  to  the  above  effects  on  Federal  revenues,  there  are 
potential  effects  on  individual  income  tax  revenues  and  social  in- 
surance contributions.  Revenues  would  increase  if  some  of  the 
aliens  who  are  not  having  taxes  withheld  from  their  wages  at 
present  were  to  have  taxes  withheld  as  a  result  of  this  legislation. 
Revenues  would  decrease  if  aliens  who  currently  have  taxes  with- 
held and  are  entitled  to  refunds  that  they  do  not  claim  would  claim 
refunds  as  a  result  of  this  bill.  Given  the  uncertainties  concerning 
characteristics  of  illegal  aliens,  and  rough  estimates  showing  the 
two  effects  above  to  be  approximately  offsetting,  CBO  shows  no 
effect  of  the  bill  on  these  revenue  sources. 

6.  Estimated  cost  to  State  and  local  governments:  By  legalizing 
certain  unauthorized  aliens  currently  residing  in  the  United  States, 
this  bill  could  have  sizable  effects  on  State  and  local  government 
budgets.  Unauthorized  aliens  are  not  eligible  for  welfare  programs 
that  are  partially-  or  fully-funded  by  States  and  localities.  When  le- 
galized, these  .aliens  would  be  eligible  for  such  programs — immedi- 
ately in  the  case  of  State  programs  and  after  6  years  in  the  case  of 
programs  financed  by  Federal  and  State  governments  jointly. 
Based  on  the  CBO  estimates,  there  would  be  no  measurable  effect 
on  State  and  local  budgets  until  1989,  when  legalization  would 
begin.  In  1989  through  1992,  States  are  estimated  to  save  $70  mil- 
lion a  year;  the  grants  to  States  authorized  by  the  bill  are  estimat- 
ed to  cover  all  of  the  States'  additional  public  assistance  costs,  as 
well  as  their  existing  costs — $70  million  a  year — for  imprisonment 
of  illegal  aliens.  Beyond  1992,  when  the  grants  would  no  longer  be 
available,  States  and  localities  would  have  higher  expenditures  in 
their  public  assistance  programs,  particularly  until  1995  when  the 
aliens  would  first  become  eligible  for  Federal  programs  based  on  fi- 
nancial need;  CBO  estimates  these  increased  expenditures  to  be 
$225  million  to  $250  million  a  year. 

A  number  of  factors  make  these  estimates  uncertain.  For  pur- 
poses of  this  estimate,  it  is  assumed  that  funds  for  the  grants  to 
States  would  be  appropriated  in  full,  or  at  least  at  a  level  that 
would  cover  fully  State  and  local  public  assistance  costs  generated 
by  the  bill.  If  less  than  this  amount  were  appropriated.  States  and 
localities  would  be  faced  with  higher  expenditures.  Also,  States  and 
localities  might  have  added  costs  if  the  public  assistance  expendi- 
tures generated  by  the  bill  were  more  than  the  $600  million  limit 
on  grants;  this  appears  unlikely,  but  given  the  uncertainty  sur- 
rounding the  estimates,  it  is  still  a  possibility.  On  the  other  hand, 
with  a  full  appropriation,  savings  to  States  and  localities  would  be 
higher  than  CBO  has  estimated.  Certain  current  expenditures  by 
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States  and  localities  would  be  covered  under  the  grant:  free  health 
care  provided  to  unauthorized  aliens  in  public  hospitals,  assistance 
to  Cuban  and  Haitian  entrants,  and  any  public  assistance  being  re- 
ceived illegally  by  unauthorized  aliens.  However,  CBO  does  not 
have  sufficient  information  to  estimate  these  potential  savings. 

In  addition,  other  titles  of  the  bill  could  affect  State  and  local 
budgets.  If  the  provisions  of  the  bill  that  provide  for  employer  sanc- 
tions and  other  means  of  reducing  the  flow  of  unauthorized  aliens 
into  the  United  States  are  effective,  there  would  be  some  associated 
savings  to  State  and  local  governments.  For  example,  there  would 
be  fewer  alien  children  to  educate.  The  CBO  cost  estimate  does  not 
include  such  savings,  given  the  uncertainties  concerning  flows  of 
unauthorized  aliens  into  the  United  States  and  the  potential  effec- 
tiveness of  the  bill's  sanction  provisions.  It  is  also  unknown  to  what 
extent  State  and  local  government  budgets  might  be  affected  by 
any  involvement  of  States  and  localities  in  the  legalization  applica- 
tion process,  as  provided  for  in  title  II. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Janice  Peskin,  Debra  Goldberg,  Neil 
Fisher,  Paul  Cullinan,  Richard  Hendrix,  and  Anne  Manley. 

10.  Estimate  approved  by:  C.  G.  Nuckols  (for  James  L.  Blum,  As- 
sistant Director  for  Budget  Analysis). 

VIL  REGULATORY  IMPACT  EVALUATION 

In  compliance  with  subsection  (b)  of  paragraph  11  of  rule  XXVI 
of  the  Standing  Rules  of  the  Senate,  it  is  hereby  stated  that  the 
only  significant  regulatory  impacts  that  will  result  from  the  enact- 
ment of  S.  1200  arise  from  certain  requirements  of  sec.  101(a)  of  the 
bill,  namely  certain  mandatory  procedures  for  the  verification  of 
emplojnnent  eligibility  and  recordkeeping  in  connection  therewith. 
The  impact  of  these  requirements  is  discussed  in  the  first  section  of 
part  D  of  the  General  Statement,  and  in  the  portion  of  the  Section- 
by-Section  Analysis  which  describes  sec.  101(a)  of  the  bill.  Any  fur- 
ther discussion  of  such  impacts  would  be  impracticable,  and,  there- 
fore, is  omitted  in  accordance  with  clause  (2)  of  such  subsection  (b), 
since  details  of  the  required  forms  and  procedures  will  be  devel- 
oped only  after  enactment,  by  regulations  of  the  Department  of 
Justice  and  other  executive  agencies. 

VIIL  CHANGES  IN  EXISTING  LAW 

In  compliance  with  paragraph  12  of  rule  XXVI  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  laws  proposed  to  be  made 
by  S.  1200  are  shown  as  follows:  Existing  law  to  be  omitted  is  en- 
closed in  black  brackets,  new  matter  is  printed  in  italic,  and  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman. 
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under  this  section  and  who  are  not  otherwise  deportable,  to 
remain  in  the  United  States  for  brief  periods  in  which  to  seek 
and  accept  employment  with  employers  who  are  authorized  to 
employ  the  workers. 

(g)  Miscellaneous  Provisions. — 

(V  Authority  of  secretary  of  labor.— The  Secretary  of 
Labor  is  authorized  to  take  such  actions,  including  imposing 
appropriate  penalties  and  seeking  appropriate  injunctive  relief 
and  specific  performance  of  contractual  obligations,  as  may  be 
necessary  to  assure  employer  compliance  with  terms  and  condi- 
tions of  employment  under  this  section. 

(2)  Appropriate  documentation. — The  Attorney  General 
shall  provide  for  such  endorsement  of  entry  and  exit  documents 
of  temporary  agricultural  workers  as  may  be  necessary  to  carry 
out  this  section  and  to  provide  notice  for  purposes  of  section 
27iA. 

(3)  Preemption. — The  provisions  of  subsections  (a)  and  (c)  of 
section  214  and  the  provisions  of  this  section  preempt  any  State 
or  local  law  regulating  admissibility  of  nonimmigrant  workers. 

U)  Treatment  for  fica,  futa,  and  social  security. — For 
the  administration  of  the  Federal  Insurance  Contributions  Act, 
the  Federal  Unemployment  Tax  Act,  and  the  Social  Security 
Act,  a  temporary  agricultural  worker  shall  be  considered  to  be 
an  alien  admitted  to  the  United  States  to  perform  agricultural 
labor  pursuant  to  sections  214(c)  and  101(a)(15)(HXii)  of  this 
Act. 

(h)  Definitions. — For  purposes  of  this  section: 

(1)  Agricultural  services. — The  term  * 'agricultural  serv- 
ices'' has  the  meaning  given  such  term  by  the  Secretary  of 
Labor  in  regulations  and  includes — 

(A)  agricultural  labor,  defined  in  section  3121(g)  of  the 
Internal  Revenue  Code  of  1954,  CLnd 

(B)  agriculture,  as  defined  in  section  3(f)  of  the  Fair 
Labor  Standards  Act  of  1938. 

(2)  Eligible  individual. — The  term  ^'eligible  individual 
means,  with  respect  to  employment,  an  individual  who  is  not  an 
unauthorized  alien  (as  defined  in  section  274A(h)(2))  with  re- 
spect to  that  employment. 

(3)  Temporary  agricultural  worker. — The  term  ''tempo- 
rary agricultural  worker'^  means  a  nonimmigrant  described  in 
section  101(a)(15)(N). 

VISA  WAIVER  PILOT  PROGRAM  FOR  CERTAIN  VISITORS 

Sec.  217.  (a)  Establishment  of  Pilot  Program. — The  Attorney 
General  and  the  Secretary  of  State  are  authorized  to  establish  a 
pilot  program  (hereafter  in  this  section  referred  to  as  the  "pilot  pro- 
gram under  which  the  requirement  of  paragraph  (26)(B)  of  section 
212(a)  may  be  waived  by  the  Attorney  General  and  the  Secretary  of 
State,  acting  jointly  and  in  accordance  with  this  section,  in  the  case 
of  an  alien  who  meets  the  following  requirements: 

(1)  Seeking  entry  as  tourist  for  90  days  or  less.— The 
alien  is  applying  for  admission  during  the  pilot  program  period 
(as  defined  in  subsection  (e))  as  a  nonimmigrant  visitor  (de- 
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Mr.  RoDiNO,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  S.  1200] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  House  to  the  bill  (S.  1200)  to 
amend  the  Immigration  and  Nationality  Act  to  effectively  control 
unauthorized  immigration  to  the  United  States,  and  for  other  pur- 
poses, having  met,  after  full  and  free  conference,  have  agreed  to 
recommend  and  do  recommend  to  their  respective  Houses  as 
follows: 

That  the  Senate  recede  from  its  disagreement  to  the  amendment 
to  the  text  of  the  House  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  House 
amendment  to  the  text  insert  the  following: 
SECTION  1.  SHORT  TITLE;  REFERENCES  IN  ACT. 

(a)  Short  Title. — This  Act  may  be  cited  as  the  ''Immigration 
Reform  and  Control  Act  of  1986". 

(b)  Amendments  to  Immigration  and  Nationality  Act. — 
Except  as  otherwise  specifically  provided  in  this  Act,  whenever  in 
this  Act  an  amendment  or  repeal  is  expressed  as  an  amendment  to, 
or  repeal  of  a  provision,  the  reference  shall  be  deemed  to  be  made  to 
the  Immigration  and  Nationality  Act. 
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SEC.  702.  IDENTIFICATION  OF  FACILITIES  TO  INCARCERATE  DEPORTABLE 
OR  EXCLUDABLE  ALIENS. 

The  President  shall  require  the  Secretary  of  Defense,  in  coopera- 
tion with  the  Attorney  General  and  by  not  later  than  60  days  after 
the  date  of  the  enactment  of  this  Act,  to  provide  to  the  Attorney 
General  a  list  of  facilities  of  the  Department  of  Defense  that  could 
he  made  available  to  the  Bureau  of  Prisons  for  use  in  incarcerating 
aliens  who  are  subject  to  exclusion  or  deportation  from  the  United 
States. 

And  the  House  agree  to  the  same. 

That  the  Senate  recede  from  its  disagreement  to  the  amendment 
to  the  title  of  the  House  and  agree  to  the  same. 
From  the  Committee  on  the  Judiciary: 

For  consideration  of  the  entire  Senate  bill  and  House 
amendments: 

Peter  W.  Rodino,  Jr., 
Robert  W.  Kastenmeier, 
John  F.  Seiberling, 
Romano  L.  Mazzoli, 
Mike  Synar, 
Barney  Frank, 
Charles  E.  Schumer, 
Lawrence  J.  Smith, 
Howard  L.  Berman, 
Rick  Boucher, 
John  Bryant, 
Hamilton  Fish,  Jr., 
Carlos  J.  Moorhead, 
Daniel  E.  Lungren, 
Bill  McCollum, 
E.  Clay  Shaw,  Jr., 
Mike  DeWine, 
From  the  Committee  on  Agriculture: 

Solely  for   consideration  of  sections  121-125,  202(h), 

203,  and  304  of  the  Senate  bill  and  sections  116,  121, 

204,  301-305,  and  701  of  the  House  amendments: 

Leon  E.  Panetta, 
Jerry  Huckaby, 
Sid  Morrison, 
From  the  Committee  on  Education  and  Labor: 

Solely  for  consideration  of  sections  101(d),  121-125, 
202(h),  203,  304,  402,  and  604  of  the  Senate  bill  and 
sections  101,  121,  201(h),  204,  301-305,  316(d),  402,  403, 
and  701  of  the  House  amendments: 

William  D.  Ford, 
James  M.  Jeffords, 
From  the  Committee  on  Energy  and  Commerce: 

Solely  for  consideration  of  sections  125(b),  202(h),  203, 
304,  and  404  of  the  Senate  bill  and  sections  121,  201(d), 
201(h),  204,  404,  and  that  portion  of  section  302(a)  in- 
serting subsection  210(f)  in  the  Immigration  and  Na- 
tionality Act: 

John  D.  Dingell, 
Henry  A.  Waxman, 
William  E.  Dannemeyer, 
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From  the  Committee  on  Ways  and  Means: 

Solely  for  consideration  of  sections  121(a),  121(g), 
121(h),  124(c),  125(b),  202(h),  203,  304,  404,  and  602  of 
the  Senate  bill  and  sections  121,  201(h),  204,  302(b), 
402,  404,  601,  701,  and  that  portion  of  section  302(a)  in- 
serting subsection  210(f)  in  the  Immigration  and  Na- 
tionality Act: 

Harold  Ford, 
Donald  J.  Pease, 
From  the  Committee  on  Rules: 

Solely  for  consideration  of  section  604(b)  of  the  Senate 
bill  and  section  811  of  the  House  amendments  and 
modifications  committed  to  Conference: 

Anthony  C.  Beilenson, 
Gene  Taylor, 
Managers  on  the  Part  of  the  House. 

Strom  Thurmond, 
Al  Simpson, 
Jeremiah  Denton, 
Charles  McC.  Mathias,  Jr., 
Edward  M.  Kennedy, 
Paul  Simon, 

Howard  M.  Metzenbaum, 
Managers  on  the  Part  of  the  Senate. 
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respond  to  the  fears  and  concerns  expressed  by  many  that  sanc- 
tions will  result  in  employment  discrimination  based  on  national 
origins  or  citizenship  status.  Thus,  the  anti-discrimination  provi- 
sion does  not  in  itself  in  any  way  set  a  precedent  for  the  expansion 
of  other  Title  VII  protections.  Furthermore,  nothing  in  this  bill 
shall  prevent  the  use  of  language  as  a  Bona  Fide  Occupational 
Qualification. 

Verification/Record  Keeping  Requirements 

The  Senate  bill  provide  that  employers  with  four  or  more  em- 
ployees, but  not  recruiters  or  referrers,  must  comply  with  various 
verification  requirements.  It  required  that  a  person  employing  four 
or  more  persons  must  verify  that  he/she  has  examined  documents 
which  establish  both  (1)  emplojnnent  authorization  and  (2)  identity 
(showing  that  the  individual  is  not  presenting  documents  relating 
to  another  individual).  A  U.S.  passport,  certificate  of  U.S.  citizen- 
ship, certificate  of  naturalization,  or  certain  resident  alien  cards 
would  establish  both.  Otherwise,  one  document  of  each  type  would 
be  presented.  Emplo3m[ient  authorization  documents  would  include 
the  Social  Security  card  or  birth  certificate.  Identity  documents 
would  include:  drivers's  license,  other  State-issue  card,  or,  under 
certain  circumstances,  other  documentation  approved  by  the  Attor- 
ney General.  The  Senate  bill  also  provided  that  the  attestation 
forms  signed  by  the  employer  and  employees  must  be  retained  for 
specified  periods. 

The  Senate  bill  did  not  impose  civil  fines  for  failure  to  satisfy  the 
above  requirements.  Instead,  it  provided  that  if  an  employer  did 
not  meet  them,  the  employer  was  presumed  to  have  knowingly 
hired  the  alien.  The  presumption  could  have  been  rebutted  by 
"clear  and  convincing  evidence"  to  the  contrary. 

The  House  amendment  required  employers  to  verify  all  new 
hires  by  examining  either  (1)  a  U.S.  passport,  or  (2)  a  U.S.  birth 
certificate  or  Social  Security  card  and  a  driver's  license,  state 
issued  I.D.  card,  or  an  alien  identification  document  and  required 
each  employer  to  attest,  in  writing,  under  penalty  of  perjury,  that 
he/she  has  seen  the  documentation  mentioned  above.  It  also  re- 
quired the  employee  to  attest  in  writing  that  he/she  is  authorized 
to  work  in  the  U.S.  It  also  required  the  employer  to  retain  the  at- 
testation forms  for  such  periods  as  may  be  specified  by  the  Attor- 
ney General.  Failure  to  follow  these  verification/record  keeping  re- 
quirement would  have  subjected  the  offending  party  to  a  civil  fine 
of  between  $250-$1000. 

The  House  amendment  also  provided  that  nothing  in  this  section 
of  the  legislation  was  to  be  construed  as  authorizing,  directly  or  in- 
directly, the  creation  of  a  national  identification  card. 

The  Conference  substitute  adopts  the  House  provisions  on  cover- 
age for,  and  the  mandatory  nature  of,  the  verification/ record  keep- 
ing requirements.  It  adopts  the  Senate  provisions  on  the  documents 
to  be  used  during  the  verification  process  and  the  time  periods  for 
retaining  the  attestation  forms.  It  provides  a  minimum  civil  fine  of 
$100  for  violations  of  these  requirements  in  lieu  of  the  $250  mini- 
mum fine  in  the  House  amendment.  The  Conference  substitute  also 
provides  that  violations  of  the  hiring  prohibition  in  the  bill  shall  be 
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considered  in  assessing  the  level  of  the  civil  fine  to  be  imposed.  It 
also  includes  the  House  provision  that  "nothing  in  this  section 
shall  be  construed  to  authorize,  directly  or  indirectly,  the  issuance 
or  use  of  national  identification  cards  or  the  establishment  of  a  na- 
tional identification  card." 

Verification  Process  and  State  Employment  Service 
Documentation 

The  House  amendment  provided  that  an  employer  will  be 
deemed  to  have  complied  with  the  verification  requirements,  if  an 
individual  has  been  referred  for  emplojrment  by  a  state  employ- 
ment agency,  if  such  employer  retains  appropriate  documentation 
of  the  referral  by  that  agency  which  specifically  certifies  that  such 
agency  has  satisfied  such  requirements. 

The  Senate  had  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision.  The  CJon- 
ferees,  however,  wish  to  emphasize  that  this  provision  is  not  in- 
tended to  impose  any  affirmative  duty  or  obligation  upon  State  em- 
plo3rment  service  offices  or  personnel. 

Time  for  Compuance  With  Verification  Process 

The  House  amendment  provided  employers  with  a  24  hour  grace 
period  for  compliance  with  the  verification  requirements. 

The  Senate  bill  had  no  comparable  provision. 

The  Conference  substitute  does  not  contain  the  House  provision. 
However,  the  Conferees  direct  the  Attorney  Greneral  to  develop  and 
promulgate  regulations  regarding  the  time  for  compliance  which 
addresses  the  practical  problems  confronting  farm  workers  and  ag- 
ricultural employers  in  satisfying  the  discrimination  and  verifica- 
tion requirements  of  this  legislation.  The  employer  shall  be  pre- 
sumed to  be  in  compliance  with  the  paperwork  and  verification  re- 
quirements for  the  first  twenty-four  hours  after  the  worker  has 
been  hired  to  allow  the  worker  time  to  produce  the  required  docu- 
ments under  this  subsection.  The  Justice  Department  may  rebut 
this  presumption  with  evidence  that  the  employer  has  attempted  to 
evade  liability  for  employer  sanctions  and  responsibilities  for  verifi- 
cation through  the  employment  of  day  hires. 

Future  Verification  System 

a.  general  provisions 

The  Senate  bill  directed  the  President  to  monitor  the  verification 
system.  If  he  finds  that  the  system  is  not  secure,  he  must  seek  to 
implement  such  changes  as  may  be  necessary  to  establish  a  secure 
system  to  determine  employment  authorization.  Such  changes 
would  only  be  permitted  after  notice  to  Congress:  2  years  for  a 
major  change,  such  as  a  telephone  verification  system  or  a  new 
identification  document,  and  60  days  for  a  non-Major  change,  such 
as  an  improved  Social  Security  card.  It  also  authorized  the  Presi- 
dent to  establish  demonstration  projects  for  up  to  three  years,  and 
required  studies  of  the  Executive  Branch  and  GAO  to  evaluate  the  j 
use  of  a  telephone  verification  system  and  possible  improvements  ] 
in  the  current  Social  Security  card. 


90 


The  House  amendment  directed  the  Attorney  General,  in  consul- 
tation with  the  Secretaries  of  Labor  and  Health  and  Human  Serv- 
ices, to  conduct  a  study  on  the  use  of  a  telephone  verification 
system  for  determining  the  employinent  eligibility  of  aliens  in  the 
U.S.  The  House  amendment  also  directed  the  Secretary  of  Health 
and  Human  Services  to  conduct  a  feasibility  study  of  a  social  secu- 
rity number  validation  system. 

The  conference  substitute  adopts  the  Senate  provision  regarding 
a  future  verification  system,  with  an  amendment  with  regard  to 
the  use  of  Social  Security  cards  (discussed  below)  and  with  the  ad- 
dition of  House  language  prohibiting  the  development  of  a  national 
i.d.  card.  The  conference  substitute  also  includes  a  study  of  both 
the  telephone  verification  system  and  a  study  on  the  feasibility  of  a 
social  security  number  validation  system. 

The  scope  of  the  studies  required  in  sections  101(d)  and  101(e)  of 
the  House  amendment  are  separate  and  distinct  and  do  not  over- 
lap. The  study  required  by  section  101(d)  is  to  examine  the  possible 
use  of  the  Federal  data  bases  excluding  data  collected  through  the 
Social  Security  Administration  by  use  of  the  social  security 
number.  The  study  conducted  under  section  101(e)  is  to  be  the  only 
examination  of  the  feasibility  of  a  telephone  verification  system  in- 
volving the  social  security  number,  account  card,  and  data  collected 
using  the  social  security  number  and  card. 

B.  USE  OF  SOCIAL  SECURITY  CARDS 

The  Senate  bill  allowed  the  use  of  current  and  previous  govern- 
ment-issued social  security  cards  as  proof  of  emplojonent  authoriza- 
tion in  the  U.S.,  allowed  the  President  to  require  (without  notice  to 
Congress)  universal  use  of  the  current  social  security  card  for  em- 
ployment authorization,  allowed  the  President  to  make  changes  in 
the  current  version  of  the  social  security  card  after  60  days  notices 
to  Congress,  and  allowed  the  President  to  require  a  new  card,  docu- 
ment, or  other  system  to  be  presented  for  worker  verification  after 
two  years'  notice  to  Congress  and  specific  Congressional  appropria- 
tions for  the  change. 

The  House  amendment  allowed  the  use  of  current  and  previous 
government-issued  social  security  cards  as  proof  of  employment  au- 
thorization in  the  United  States. 

The  conference  substitute  requires  the  President  to  provide  one 
year's  notice  to  Congress  before  instituting  any  change  in  the  social 
security  card  (including  a  requirement  that  current  social  security 
cards  be  universally  used  for  employment  authorization),  and  re- 
quires Congress  to  specifically  appropriate  funds  for  any  such 
change. 

INS  Funding  for  Enforcement  and  Services 

The  Senate  bill  provided  a  two-year  authorization  of  appropria- 
tions for  the  Immigration  and  Naturalization  Service  as  follows: 
$840  million  for  fiscal  year  1987  and  $830  million  for  fiscal  year 
1988. 

The  House  amendment  provided  a  two-year  supplemental  au- 
thorization of  appropriations  for  the  Immigration  and  Naturaliza- 
tion Service  as  follows:  $422  million  for  fiscal  year  1986  and  $419 
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million  for  fiscal  year  1987.  The  amendment  also  authorizes,  for 
fiscal  years  1987  through  1989,  such  sums  as  may  be  necessary  to 
provide  for  an  increase  in  border  patrol  personnel  so  that  the  aver- 
age level  of  such  personnel  is  50%  higher  than  such  level  in  fiscal 
year  1986. 

The  Conference  substitute  provides  supplemental  authorizations 
at  the  House  levels  for  fiscal  years  1987  and  1988.  Within  these 
levels  the  conferees  were  aware  that  at  least  $184  million  was  to  be 
expended  on  enhanced  enforcement  efforts.  The  Conferees  agree  as 
to  the  need  for  sufficient  funding  to  ensure  a  50  percent  increase  in 
border  patrol  personnel  in  accordance  with  the  House  provision. 

Immigration  Emergencies 

The  Senate  bill  established  a  revolving  fund  to  provide  assistance 
in  the  case  of  an  immigration  emergency. 

The  House  amendment  required  the  Attorney  General  to  develop 
a  contingency  plan  for  operation  in  an  immigration  emergency  and 
established  a  fund  to  be  used  for  assistance. 

The  Conference  substitute  adopts  the  Senate  provision  but  de- 
letes the  revolving  nature  of  the  emergency  fund.  The  Conference 
substitute  deletes  the  requirement  that  the  Attorney  General  de- 
velop a  contingency  plan  because  it  is  the  Conferees'  understanding 
that  a  plan  has  already  been  developed. 

Save  Program 
A.  general  requirements 

The  Senate  bill  required  States  to  verify,  through  INS  computer 
records,  the  legal  status  of  all  aliens  appljdng  for  benefits  under 
certain  programs  of  public  assistance. 

The  House  amendment  required  States  to  verify,  through  INS 
computer  records,  the  legal  status  of  all  aliens  appljdng  for  benefits 
under  certain  programs  of  public  assistance,  and  allowed  a  waiver 
to  be  granted,  upon  recommendation  of  the  appropriate  Secretary, 
for  covered  programs  where  a  particular  verification  program 
would  not  be  cost-effective  or  would  be  redundant. 

The  Conference  substitute  adopts  the  House  provision. 

B.  PROGRAM  infrastructure 

The  Senate  bill  reimbursed  state  governments  for  90%  of  the 
non-labor  costs  of  the  SAVE  program,  and  applied  the  verification 
requirements  to  the  AFDC,  Medicaid,  Unemployment  Compensa- 
tion, Food  Stamp,  and  SSI  programs. 

The  House  amendment  reimbursed  state  governments  for  100% 
of  the  total  costs  of  the  SAVE  program,  applied  the  verification  re- 
quirements to  the  AFC,  Medicaid,  Unemployment  Compensation, 
Food  Stamp,  Housing  Assistance,  and  Higher  Education  programs, 
and  provided  for  a  hearing  process  in  the  case  of  an  applicant  with 
an  unresolved  immigration  status. 

The  conference  substitute  adopts  the  House  provision. 
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Gainful  Activity — 
Improvements  in  Program 
for  Working  Disabled 
(conforming  amendment) 

Supplemental  Security 
Income — Meaning  of 
Terms — Substantial 
Gainful  Activity — 
Improvements  in  Program 
for  Working  Disabled 
(technical  amendment) 


1614(a)(3)(F) 

(SSI) 

Stricken 


1614(a)(3)(G) 
(SSI) 

Redesignated 
as  (F) 


4(d)(2)(B)  3577 
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Supplemental  Security 
Income — Meaning  of 
Terms — Substantial 
Gainful  Activity — 
Improvements  in  Program 
for  Working  Disabled 
(technical  amendment) 


1614(a)(3)(H) 
(SSI) 

Redesignated 
as  (G) 


A(d)(2)(B) 


3577  ~ 


16 


Supplemental  Security 
Income— Meaning  of 
Terms — Services  in 
Trial  Work  Period- 
Improvements  in  Program 
for  Working  Disabled 
(conforming  amendment) 


1614(a)(4) 

(SSI) 

Stricken 


4(d)(3)(A)  3577 


11 
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Supplemental  Security 
Income — Meaning  of 
Terms — Services  in 
Trial  Work  Period — 
Improvements  in  Program 
for  Working  Disabled 
(technical  amendment) 


1614(a)(5) 
(SSI) 

Redesignated 
as  (4) 


4(d)(3)(A) 


3577 
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Supplemental  Security  1619(a) 

Income- — Improvements  (SSI) 
in  Program  for  Working 
Disabled — Cash  Benefits 


A(a) 


3575      4,  11 


1,  5, 
17 


4\ 


3 


P.L.  99-6A3  (Com.) 


Subject 

Supplemental  Security 
Income — Improvements 
in  Program  for  Working 
Disabled — Application 
and  Review  Requirements 
(conforming  amendment) 

Supplemental  Security 
Income — Improvement  s 
in  Program  for  Working 
Disabled- — Continuing 
Benefits  Under  Title 
XIX 

(conforming  amendment) 

Supplemental  Security 
Income — Improvements 
in  Program  for  Working 
Disabled—Continuing 
Benefits  Under  Title 
XIX 

(conforming  amendment) 

Supplemental  Security 
Income — Improvements 
in  Program  for  Working 
Disabled — Continuing 
Benefits  Under  Title 
XIX 

(technical  amendment) 

Supplemental  Security 
Income — Improvements 
in  Program  for  Working 
Disabled—Continuing 
Benefits  Under  Title 
XIX 

(technical  amendment) 


S.S.  Act 

Section 

1619(a) 
(SSI) 


1619(b)(1) 
(SSI) 


1619(b)(4) 
(SSI) 


1619(b)(1) 
(SSI) 

Redesignated 
as  (A) 


1619(b)(2) 
(SSI) 

Redesignated 
as  (B) 


P.L. 

Section 


100  H.Rep.  S.Rep. 
Stat.     99-893  99-466 


4(c)(2)(A()  3577 


4(b)(1) 


3575      5,  17 


4(b)(2) 


3575 


4(b)(3) 


3575  — 


H     1,  5, 
17 


2,  10, 
18 


17      2,  10, 
18 


18 


4(b)(3) 


3575  — 


18 


Supplemental  Security 
Income — Improvements 
in  Program  for  Working 
Disabled — Continuing 
Benefits  Under  Title 
XIX 

(technical  amendment) 


1619(b)(3) 
(SSI) 

Redesignated 
as  (C) 


4(b)(3) 


3575 
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Supplemental  Security 
Income — Improvements 
in  Program  for  Working 
Disabled — Continuing 
Benefits  Under  Title 
XIX 

(technical  amendment) 


1619(b)(4) 
(SSI) 

Redesignated 
as  (D) 


4(b)(3) 


3575 


18 
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Subject 

Supplemental  Security 
Income — Improvements 
in  Program  for  Working 
Disabled" — Continuing 
Benefits  Under  Title 
XIX 


S.S.  Act 

Section 

1619(b)(1) 
(SSI) 


P.L. 

Section 

4(b)(4) 


100  H.Rep.  S.Rep. 
Stat.     99-893  99-466 


3576 


5,  17      2,  10, 
18 


Supplemental  Security 
Income — Improvements 
in  Program  for  Working 
Disabled — ^Applications 
and  Review  Requirements 
(conforming  amendment) 


1619(b) 
(SSI) 


4(c)(2)(B) 


3577 


11 


1,  5, 
18 


Supplemental  Security 
Income — Improvement  s 
in  Program  for  Working 
Disabled — Continuing 
Benefits  Under  Title 
XIX — Earnings 
Determinations 


1619(b)(2) 

(SSI) 

New 


4(b)(5)  3576  -   5,  17      2,  10, 

18 


Supplemental  Security  1619(b)(3) 

Income — Medicaid  (SSI) 

Eligibility  of  the  New 
Working  Disabled 


7(a) 


3579      5,  17      2,  10, 
18 


Supplemental  Security 
Income— Overpajrments 
and  Underpayments — 
Deceased  Recipients 
(technical  amendment) 


1631(b)(1)(A) 
(SSI) 


8(a)(1) 


3579  — 


Supplemental  Security 
Income — Overpayments 
and  Underpayments — 
Deceased  Recipients 

Supplemental  Security 
Income — Overpayments 
and  Underpayments — 
Deceased  Recipients 
(technical  amendment) 


1631(b)(1)(A) 
(SSI) 


1631(b)(1)(B) 
(SSI) 


8(a)(2) 


8(a)(3) 


3579      4,  7 


3579 


Supplemental  Security 
Income — Overpayments 
and  Underpayments — 
Deceased  Recipients 
(technical  amendment) 


1631(b)(l)(B)(i)  8(a)(4)  3579 
(SSI) 

Redesignated 
as  (I) 


5 


P.L.  99-6^3  (Cont.) 


Subject 

Supplemental  Security 
Income— Overpayments 
and  Underpajnnents — 
Deceased  Recipients 
(technical  amendment) 

Supplemental  Security 
Income—Overpayment  s 
and  Underpayments — 
Deceased  Recipients 
(technical  amendment) 

Supplemental  Security 
Income — Improvement  s 
in  Program  for  Working 
Disabled — Application 
and  Review  Requirements 
(technical  amendment) 

Supplemental  Security 
Income — Improvements 
in  Program  for  Working 
Disabled — ^Application 
and  Review  Requirements 

Supplemental  Security 
Income — Improvement  s 
in  Program  for  Working 
Disabled — ^Application 
and  Review  Requirements 
(conforming  amendment) 

Supplemental  Security 
Income — Program  for 
Working  Disabled — 
Notifications  to 
Applicants  and 
Recipients 

Supplemental  Security 
Income  Benefits — Loss 
of  SSI  Due  to  Receipt 
of  Disabled  Child's 
Benefits— Continued 
Medicaid  Eligibility 


S.S.  Act 

Section 


P.L. 

Section 


100 
Stat. 


H.Rep.  S.Rep. 
99-893  99-466 


1631(b)(l)(B)(ii)  8(a)(4) 
(SSI) 

Redesignated 
as  (II) 


1631(b)(1) 
(SSI) 


1631(e)(1)(A) 
(SSI) 


1631(j) 

(SSI) 

New 


1631(j)(2)(A) 
(SSI) 


1631(k) 

(SSI) 

New 


1634(c) 

(SSI) 

New 


8(a)(5) 


3579  — 


3579 


4(c)(1)(A)  3576 


6(a) 


19 


4(c)(1)(B)        3576      4,  11      1,  5, 

19 


4(d)(3)(B)        3577      4,  11      1,  5, 

20 


3578      4,  16      2,  9, 

20 


3578      5,  16,    2,  10, 
20  20 


Medicaid— Eligibility 
for  Certain  Recipients 
of  Cash  Benefits  Under 
the  Program  for  Working 
Disabled 

(conforming  amendment) 


1902(f) 


7(b) 


3579      5,  17      2,  10, 
21 


p.  L.  99-6A3  (Cont.) 


6 


Subject 

Medicaid — Disregard  of 
Certain  SSI  Payments 
in  Determining  Past 
Eligibility  Contribu- 
tions to  Cost  of  Care 


S.S.  Act 

Section 

1902C)^) 
New 


P.L. 

Section 

3(b) 


100 
Stat. 


H.Rep. 

99-893 


3575  — 


21 


Medicaid— Loss  of  SSI 
Due  to  Receipt  of 
Disabled  Child's 
Benefits—Continued 
Medicaid  Eligibility 
(technical  amendment) 


1920(a)(2)(A) 


6(c)(1) 


3578  — 


22 


Medicaid — Lo« of  SSI 
Due  to  Receipt  of 
Disabled  Child's 
Benefits — Continued 
Medicaid  Eligibility 
(conforming  amendment) 


1920(a)(2)(B) 
New 


6(c)(2) 


3578 


5,  16,     2,  10, 
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[H.R.  5595] 

Imployment 
)pportunities 
jr  Disabled 

mericans  Act. 

]  use  1305 

ote. 


Post,  p.  3575. 


To  make  permanent  and  improve  the  provisions  of  section  1619  of  the  Social 
Security  Act,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled. 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Employment  Opportunities  for 
Disabled  Americans  Act". 

SEC.  2.  PERMANENT  AUTHORIZATION  OF  PROGRAM  OF  BENEFITS  UNDER 
SECTION  1619. 

Section  201(d)  of  the  Social  Security  Disability  Amendments  of 
1980  (42  U.S.C.  1382h  note)  is  amended  by  striking  out  but  shall 
remain  in  effect  only  through  June  30, 1987". 

SEC.  3.  ELIGIBILITY  OF  CERTAIN  DISABLED  OR  BLIND  INDIVIDUALS  FOR 
BENEFITS  DURING  INITIAL  TWO  MONTHS  IN  CERTAIN  INSTITU- 
TIONS. 

(a)  In  General.— Section  1611(eXl)  of  the  Social  Security  Act  (42 
U.S.C.  1382(eXl))  is  amended— 

(1)  in  subparagraph  (A)  by  striking  out  "and  (D)"  and  insert- 
ing in  lieu  thereof  "(D),  and  (E)"; 

(2)  in  subparagraph  (B)  by  inserting  "(subject  to  subparagraph 
(E))"  after  "shall  be  payable";  and 

(3)  by  adding  at  the  end  thereof  the  following  new  subpara- 
graphs: 

"(E)  Notwithstanding  subparagraphs  (A)  and  (B),  any  individual 
who— 

"(iXD  is  an  inmate  of  a  public  institution,  the  primary  purpose 
of  which  is  the  provision  of  medical  or  psychiatric  care,  through- 
out any  month  as  described  in  subparagraph  (A),  or 

"(II)  is  in  a  hospital,  extended  care  facility,  nursing  home,  or 
intermediate  care  facility  throughout  any  month  as  described  in 
subparagraph  (B), 

"(ii)  was  eligible  under  section  1619  (a)  or  (b)  for  the  month 
preceding  such  month,  and 

"(iii)  under  an  agreement  of  the  public  institution  or  the 
hospital,  extended  care  facility,  nursing  home,  or  intermediate 
care  facility  is  permitted  to  retain  any  benefit  payable  by  reason 
of  this  subparagraph, 
may  be  an  eligible  individual  or  eligible  spouse  for  purposes  of  this 
title  (and  entitled  to  a  benefit  determined  on  the  basis  of  the  rate 
applicable  under  subsection  (b))  for  the  month  referred  to  in 
subclause  (I)  or  (II)  of  clause  (i)  and,  if  such  subclause  still  applies, 
for  the  succeeding  month. 

"(F)  An  individual  who  is  an  eligible  individual  or  an  eligible 
spouse  for  a  month  by  reason  of  subparagraph  (E)  shall  not  be 
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treated  as  being  eligible  under  section  1619  (a)  or  (b)  for  such  month 
for  purposes  of  clause  (ii)  of  such  subparagraph.". 

(b)  Medicaid  State  Plan  Requirement. — Section  1902  of  the 
Social  Security  Act  (42  U.S.C.  1396a)  is  amended  by  adding  at  the 
end  the  following  new  subsection: 

"(1)  Notwithstanding  any  provision  of  subsection  (a)  to  the  con- 
trary, a  State  plan  under  this  title  shall  provide  that  any  supple- 
mental security  income  benefits  paid  by  reason  of  section 
1611(e)(1)(E)  to  an  individual  who— 

"(1)  is  eligible  for  medical  assistance  under  the  plan,  and 
"(2)  is  in  a  hospital,  skilled  nursing  facility,  or  intermediate 
care  facility  at  the  time  such  benefits  are  paid, 
will  be  disregarded  for  purposes  of  determining  the  amount  of  any 
post-eligibility  contribution  by  the  individual  to  the  cost  of  the  care 
and  services  provided  by  the  hospital,  skilled  nursing  facility,  or 
intermediate  care  facility.". 

SEC.  4.  IMPROVEMENTS  TO  SECTION  1619  PROGRAM. 

(a)  Cash  Benefits.— Section  1619(a)  of  the  Social  Security  Act  (42 
U.S.C.  1382h(a))  is  amended  to  read  as  follows: 

"(a)(1)  Any  individual  who  was  determined  to  be  an  eligible 
individual  (or  eligible  spouse)  by  reason  of  being  under  a  disability 
and  was  eligible  to  receive  benefits  under  section  1611  (or  a  federally 
administered  State  supplementary  pa3anent)  for  a  month  and  whose 
earnings  in  a  subsequent  month  exceed  the  amount  designated  by 
the  Secretary  ordinarily  to  represent  substantial  gainful  activity 
shall  qualify  for  a  monthly  benefit  under  this  subsection  for  such 
subsequent  month  (which  shall  be  in  lieu  of  any  benefit  under 
section  1611)  equal  to  an  amount  determined  under  section 
1611(b)(1)  (or,  in  the  case  of  an  individual  who  has  an  eligible  spouse, 
under  section  1611(b)(2)),  and  for  purposes  of  title  XIX  shall  be 
considered  to  be  receiving  supplemental  security  income  benefits 
under  this  title,  for  so  long  as — 

"(A)  such  individual  continues  to  have  the  disabling  physical 
or  mental  impairment  on  the  basis  of  which  such  individual  was 
found  to  be  under  a  disability;  and 

"(B)  the  income  of  such  individual,  other  than  income 
excluded  pursuant  to  section  1612(b),  is  not  equal  to  or  in  excess 
of  the  amount  which  would  cause  him  to  be  ineligible  for 
pa3mients  under  section  1611  and  such  individual  meets  all 
other  non-disability-related  requirements  for  eligibility  for 
benefits  under  this  title. 
"(2)  The  Secretary  shall  make  a  determination  under  paragraph 
(IX A)  with  respect  to  an  individual  not  later  than  12  months  after 
the  first  month  for  which  the  individual  qualifies  for  a  benefit  under 
this  subsection.". 

Ot>)  Continuing  Benefits  Under  Title  XIX.— Section  16190))  of 
such  Act  is  amended— 

(1)  in  paragraph  (1)  by  striking  out  "continues  to  meet"  and 
inserting  in  lieu  thereof  "meets", 

(2)  in  paragraph  (4)  by  striking  out  "benefits  under  this  title 
and  title  XIX"  and  inserting  in  lieu  thereof  "benefits  under  this 
title  (including  any  federally  administered  State  supplementary 
payments),  benefits  under  title  XIX,  and  publicly  funded  attend- 
ant care  services  (including  personal  care  assistance),", 

(3)  by  redesignating  paragraphs  (1)  through  (4)  as  subpara- 
graphs (A)  through  (D),  respectively, 


42  use  1382h. 
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governments. 
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governments. 
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(4)  by  striking  out  the  matter  preceding  subparagraph  (A)  (as 
redesignated  by  paragraph  (3))  and  inserting  in  lieu  thereof  the 
following: 

"(bXD  For  purposes  of  title  XIX,  any  individual  under  age  65  who 
was  determined  to  be  a  blind  or  disabled  individual  eligible  to 
receive  a  benefit  under  section  1611  or  any  federally  administered 
State  supplementaiy  payment  for  a  month  and  who  in  a  subsequent 
month  is  ineligible  for  benefits  under  this  title  (and  for  any  federally 
administered  State  supplementary  pavments)  because  of  his  or  her 
income  shall,  nevertheless,  be  considered  to  be  receiving  supple- 
mental security  income  benefits  for  such  subsequent  month  pro- 
vided that  the  Secretary  determines  under  regulations  that—'',  and 

(5)  by  adding  at  the  end  thereof  (after  and  below  subpara- 
graph (D),  as  so  redesignated)  the  following  new  paragraphs: 

"(2XA)  Determinations  miade  under  paragraph  (IXD)  shall  be 
based  on  information  and  data  updated  no  less  frequently  than 
annually. 

"(B)  In  determining  an  individual's  earnings  for  purposes  of  para- 
graph dXD),  there  snail  be  excluded  firom  such  earnings  an  amount 
equal  to  the  sum  of  any  amounts  which  are  or  would  be  excluded 
under  clauses  (ii)  and  (iv)  of  section  1612(bX4XB)  (or  under  clauses  (ii) 
md  (iii)  of  section  1612(bX4XA))  in  determining  his  or  her  income/'. 

(c)  Review  Process  for  C^tain  Individuads.— 

(1)  Section  1631  of  such  Act  (42  U.S.C.  1383)  is  amended— 

(A)  in  subsection  (eXlXA)  by  strikmg  out  ''subparagraph 
(Br  and  inserting  in  lieu  thereof  ''subparagraph  (B)  and 
subsection  (j)'',  and 

(B)  by  adding  at  the  end  thereof  the  following  new 
subsection: 


"Application  and  Review  Requirements  for  Certain  Individuals 

42  use  I382h.        "(jXD  Notwithstanding  any  provision  of  section  1611  or  1619,  any 
individual  who — 

"(A)  was  an  eligible  individual  (or  eligible  spouse)  under 
section  1611  or  was  eligible  for  benefits  under  or  pursuant  to 
section  1619,  and 

"(B)  who,  after  such  eligibility,  is  ineligible  for  benefits  under 
or  pursuant  to  both  such  sections  for  a  period  of  12  consecutive 
months, 

may  not  thereafter  become  eligible  for  benefits  under  or  pursuant  to 
either  such  section  imtil  the  individual  has  reapplied  for  benefits 
under  section  1611  and  been  determined  to  be  eligible  for  benefits 
under  such  section. 

"(2XA)  Notwithstanding  any  provision  of  section  1611  or  section 
1619,  any  individual  who  was  eligible  for  benefits  pursuant  to 
section  1619(b),  and  who — 

"(i)CO  on  the  basis  of  the  same  impairment  on  which  his  or  her 
eligibility  under  such  section  1619(b)  was  based  becomes  eligible 
for  benefits  under  section  1611  or  1619(a)  for  a  month  that 
follows  a  period  during  which  the  individual  was  ineligible  for 
benefits  under  sections  1611  and  1619(a),  and 

"(H)  has  earned  income  (other  than  income  excluded  pursuant 
to  section  1612(b))  for  any  month  in  the  12-month  period  preced- 
ing such  month  that  is  equcd  to  or  in  excess  of  the  amount  that 
would  cause  him  or  her  to  be  ineligible  for  payments  under 
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section  1611(b)  for  that  month  (if  he  or  she  were  otherwise    42  use  1382. 

eligible  for  such  payments);  or 
"(iiXD  on  the  basis  of  the  same  impairment  on  which  his  or 

her  eligibility  under  such  section  1619(b)  was  based  becomes   42  use  I382h. 

eligible  under  section  1619(b)  for  a  month  that  follows  a  period 

during  which  the  individual  was  ineligible  under  section  1611 

and  section  1619,  and 
"(II)  has  earned  income  (other  than  income  excluded  pursuant 

to  section  1612(b))  for  such  month  or  for  any  month  in  the  12-    42  use  I382a. 

month  period  preceding  such  month  that  is  equal  to  or  in  excess 

of  the  amount  that  would  cause  him  or  her  to  be  ineligible  for 

payments  under  section  1611(b)  for  that  month  (if  he  or  she 

were  otherwise  eligible  for  such  payments); 
shall,  upon  becoming  eligible  (as  described  in  clause  (iXI)  or  (iiXD)*  be 
subject  to  a  prompt  review  of  the  type  described  in  section  1614(a)(5).    42  use  I382c. 

"(B)  If  the  Secretary  determines  pursuant  to  a  review  required  by 
subparagraph  (A)  that  the  impairment  upon  which  the  eligibility  of 
an  individual  is  based  has  ceased,  does  not  exist,  or  is  not  disabling, 
such  individual  may  not  thereafter  become  eligible  for  a  benefit 
under  or  pursuant  to  section  1611  or  section  1619  until  the  individ- 
ual has  reapplied  for  benefits  under  section  1611  and  been  deter- 
mined  to  be  eligible  for  benefits  under  such  8ection/\ 

(2)  Section  1619  of  such  Act  (as  amended  by  subsections  (a) 
and  (b)  of  this  section)  is  further  amended— 

(A)  in  subsection  (a)  by  striking  out  "Any  individual*'  and 
inserting  in  lieu  thereof  "Except  as  provided  in  section 
1681(J),  any  individuar',  and 

(B)  in  subsection  (b)  by  striking  out  "For  purposes  of  and 
inserting  in  lieu  thereof  "Except  as  provided  in  section 

1631(j),  for  purposes  of  \  p  ^576. 

(3)  Section  1611  of  such  Act  (42  U.S.C.  1382)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"Application  and  Review  Requirements  for  CJertain  Individuals 

"(i)  For  application  and  review  requirements  affecting  the  eligi- 
bility of  certain  individuals,  see  section  1631(j).". 
(d)  Conforming  Amendments.— 

(1)  Section  1611(e)  of  such  Act  (42  U.S.C.  1382(e))  is  amended 
by  striking  out  paragraph  (4). 

(2)  Section  1614(aX3)  of  such  Act  (42  U.S.C.  1382c(aX3))  is 
amended — 

(A)  in  subparagraph  (D)  by  striking  out  ",  except  for 
purposes  of  subparagraph  (F)  or  paragraph  (4),",  and 

(B)  by  striking  out  subparagraph  (F),  and  by  redesignat- 
ing subparagraphs  (G)  and  (H)  as  subparagraphs  (F)  and  (G), 
respectively. 

(3XA)  Section  1614(a)  of  such  Act  (as  amended  by  paragraph 
(2))  is  further  amended  by  striking  out  paragraph  (4)  and  by 
redesignating  paragraph  (5)  as  paragraph  (4). 

(B)  Section  1631(jX2XA)  of  such  Act  (as  added  by  subsection  (c)) 
is  amended  by  striking  out  "section  1614(aX5)"  and  inserting  in 
Ueu  thereof  "section  1614(aX4)". 
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SEC.  5.  NOTIFICATIONS  TO  APPLICANTS  AND  RECIPIENTS. 

Section  1631  of  the  Social  Security  Act  (42  U.S.C.  1383)  (as 
amended  by  section  4)  is  further  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 

"Notifications  to  Applicants  and  Recipients 

"(k)  The  Secretary  shall  notify  an  individual  receiving  benefits 
under  section  1611  on  the  basis  of  disability  or  blindness  of  his  or 
her  potential  eligibility  for  benefits  under  or  pursuant  to  section 
1619— 

"(1)  at  the  time  of  the  initial  av/ard  of  benefits  to  the  individ- 
ual under  section  1611  (if  the  individual  has  attained  the  age  of 
18  at  the  time  of  such  initial  award),  and 

"(2)  at  the  earliest  time  after  an  initial  award  of  benefits  to  an 
individual  under  section  1611  that  the  individual's  earned 
~  income  for  a  month  (other  than  income  excluded  pursuant  to 
section  1612(b))  is  $200  or  more,  and  periodically  thereafter  so 
long  as  such  individual  has  earned  income  (other  than  income 
so  excluded)  of  $200  or  more  per  month.". 

SEC.  6.  LOSS  OF  SSI  BENEFITS  UPON  ENTITLEMENT  TO  CHILD'S  INSUR- 
ANCE BENEFITS  BASED  ON  DISABILITY. 

(a)  In  General.— Section  1634  of  the  Social  Security  Act  (42  U.S.C. 
1383c)  is  amended  by  adding  at  the  end  thereof  the  following  new 
subsection: 

"(c)  If  any  individual  who  has  attained  the  age  of  18  and  is 
receiving  benefits  under  this  title  on  the  basis  of  blindness  or  a 
disability  which  began  before  he  or  she  attained  the  age  of  22 — 
"(1)  becomes  entitled,  on  or  after  the  effective  date  of  this 
subsection,  to  child's  insurance  benefits  which  are  payable 
under  section  202(d)  on  the  basis  of  such  disability  or  to  an 
increase  in  the  amount  of  the  child's  insurance  benefits  which 
are  so  payable,  and 

"(2)  ceases  to  be  eligible  for  benefits  under  this  title  because  of 
such  child's  insurance  benefits  or  because  of  the  increase  in 
such  child's  insurance  benefits, 
such  individual  shall  be  treated  for  purposes  of  title  XIX  as  receiv- 
ing benefits  under  this  title  so  long  as  he  or  she  would  be  eligible  for 
benefits  under  this  title  in  the  absence  of  such  child's  insurance 
benefits  or  such  increase.". 

(b)  State  Determinations.-— Any  determination  required  under 
section  1634(c)  of  the  Social  Security  Act  with  respect  to  whether  an 
individual  would  be  eligible  for  benefits  under  title  XVI  of  such  Act 
in  the  absence  of  children's  benefits  (or  an  increase  thereof)  shall  be 
made  by  the  appropriate  State  agency. 

(c)  Conforming  Change.— Section  1920(a)(2)  of  such  Act  (42 
U.S.C.  1396s(a)(2))  is  amended— 

(1)  by  inserting  "(A)"  before  "Section",  and 

(2)  by  adding  after  and  below  subparagraph  (A)  the  following 
new  subparagraph: 

"(B)  Section  1634  of  this  Act  (relating  to  individuals  who  lose 
eligibility  for  SSI  benefits  due  to  entitlement  to  child's  insurance 
benefits  under  section  202(d)  of  this  Act).". 
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SEC  7.  MEDICAID  ELIGIBILITY  FOR  CERTAIN  RECIPIENTS  OF  CASH 
BENEFITS  UNDER  SECTION  1619. 

(a)  In  General.— Section  1619(b)  of  the  Social  Security  Act  (42 
U.S.C.  1382h(b))  (as  amended  by  section  4)  is  further  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(3)  In  the  case  of  a  State  that  exercises  the  option  under  section 
1902(f),  any  individual  who — 

"(AXi)  qualifies  for  a  benefit  under  subsection  (a),  or 
"(ii)  meets  the  requirements  of  paragraph  (1);  and 
"(B)  was  eligible  for  medical  assistance  under  the  State  plan 
approved  under  title  XIX  in  the  month  immediately  preceding 
the  first  month  in  which  the  individual  qualified  for  a  benefit 
under  such  subsection  or  met  such  requirements, 
shall  remain  eligible  for  medical  assistance  under  such  plan  for  so 
long  as  the  individual  qualifies  for  a  benefit  under  such  subsection 
or  meets  such  requirements.". 

(b)  CoNPORBONG  Amendment.— Section  1902(f)  of  such  Act  (42 
U.S.C.  1396a(f))  is  amended  by  striking  out  "subsection  (e)"  and 
inserting  in  lieu  thereof  "subsection  (e)  and  section  1619(bX3)". 

SEC.  8.  PAYMENT  OF  BENEFITS  DUE  DECEASED  RECIPIENTS. 

(a)  In  General.— Section  1631(bXl)  of  the  Social  Security  Act  is 
amended — 

(1)  by  msertmg  "(A)"  after  "(1)"; 

(2)  by  striking  out  "by  recovery  from"  where  it  first  appears 
in  the  first  sentence  and  all  that  follows  down  through  "The 
Secretary  (A)  shall  make"  and  inserting  in  lieu  thereof  the 
following: 

"by  recovery  from  such  individual  or  his  eligible  spouse  (or  from  the 
estate  of  either)  or  by  paynaent  to  such  individual  or  his  eligible 
spouse,  or,  if  such  individual  is  deceased,  by  payment — 

"(i)  to  any  surviving  spouse  of  such  individual,  whether  or  not 
the  individual's  eligible  spouse,  if  (within  the  meaning  of  the 
first  sentence  of  section  202(i))  such  surviving  husband  or  wife 
was  living  in  the  same  household  with  the  individual  at  the 
time  of  his  death  or  within  the  6  months  immediately  preceding 
the  month  of  such  death,  or 

"(ii)  if  such  individual  was  a  disabled  or  blind  child  who  was 
living  with  his  parent  or  parents  at  the  time  of  his  death  or 
withm  the  6  months  imm^ately  preceding  the  month  of  such 
death,  to  such  parent  or  parents. 
"(B)  The  Secretary  (i)  shall  make"; 

(3)  by  striking  out  "and  (B)  shall  in  any  event"  and  inserting 
in  lieu  thereof  and  (ii)  shall  in  any  event '; 

(4)  by  striking  out  "(i)  the  amount"  and  "(ii)  an  amount"  and 
inserting  in  lieu  thereof  "(I)  the  amount"  and  "(II)  an  amount", 
respectively;  and 

(5)  by  striking  out  "clause  (B)"  and  "clause  (A)"  in  the  last 
sentence  and  inserting  in  lieu  thereof  "clause  (ii)"  and  "clause  (i)", 
respectively. 

(b)  Effective  Date. — ^The  amendments  made  by  subsection  (a) 
shall  apply  with  respect  to  benefits  payable  for  months  after  May 
1986. 

SEC  9.  TREATMENT  OF  CERTAIN  COUPLES  IN  MEDICAL  INSTITUTIONS. 

(a)  In  General. — Section  1611(e)  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 
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"(5)  Notwithstanding  anything  to  the  contrary  in  the  criteria 
being  used  by  the  Secretary  in  determining  when  a  husband  and 
wife  are  to  be  considered  two  ehgible  individuals  for  purposes  of  this 
title  and  when  they  are  to  be  considered  an  eligible  individual  with 
an  eligible  spouse,  the  State  agency  administering  or  supervising 
the  administration  of  a  State  plan  under  any  other  program  under 
this  Act  may  (in  the  administration  of  such  plan)  treat  a  husband 
and  wife  sharing  a  room  or  comparable  accommodation  in  a  hos- 
pital, home,  or  facility  described  in  paragraph  (IXB)  as  though  they 
were  an  eligible  individual  with  his  or  her  eligible  spouse  for 
purposes  of  this  title  (rather  than  two  eligible  individuals),  after 
they  have  continuously  shared  such  a  room  or  accommodation  for  6 
months,  if  treating  such  husband  and  wife  as  two  eligible  individ- 
uals would  prevent  either  of  them  from  receiving  benefits  or  assist- 
ance under  such  plan  or  reduce  the  amount  thereof.". 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  10.  EFFECTIVE  DATES. 

(a)  Permanent  Authorization. — The  amendment  made  by  sec- 
tion 2  shall  become  effective  on  the  date  of  the  enactment  of  this 
Act. 

(b)  Program  Modifications.— 

(1)  Except  as  provided  in  paragraph  (2),  the  amendments 
made  by  sections  3,  4,  5,  6,  and  7  shall  become  effective  on  July 
1, 1987. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  under 
title  XIX  of  the  Social  Security  Act  which  the  Secretary  of 
Health  and  Human  Services  determines  requires  State  legisla- 
tion in  order  for  the  plan  to  meet  the  requirements  imposed  by 
the  amendments  made  by  section  3(b)  and  section  7  of  this  Act, 
the  State  plan  shall  not  be  regarded  as  failing  to  comply  with 
the  requirements  of  such  title  solely  on  the  basis  of  its  failure  to 
meet  such  additional  requirements  until  60  days  after  the  close 
of  the  first  regular  session  of  the  State  legislature  that  begins 
after  the  date  of  the  enactment  of  this  Act. 


Approved  November  10,  1986. 
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September  25,  1986. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


Mr.  Rostenkowski,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  5595] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
bill  (H.R.  5595)  to  amend  title  XVI  of  the  Social  Security  Act  to 
make  necessary  improvements  in  the  SSI  program  with  the  objec- 
tive of  assuring  that  such  program  (including  the  work  incentive 
provisions  in  section  1619  of  such  act)  will  more  realistically  and 
more  equitably  reflect  the  needs  and  circumstances  of  applicants 
and  recipients  thereunder,  having  considered  the  same,  report  fa- 
vorably thereon  without  amendment  and  recommend  that  the  bill 
do  pass. 

I.  Summary  of  Provisions 

TITLE  I— GENERAL  SSI  AMENDMENTS 

Treatment  of  Income  and  Resources 

1.  Exclusion  of  certain  temporary  income  in  retrospective  accounting 

(Section  101) 

Section  101  requires  that  tempnorary  non-recurring  income  re- 
ceived in  the  initial  month  of  eligibility  or  re-eligibility  by  SSI  re- 
cipients may  not  be  counted  more  than  once  under  the  retrospec- 
tive accounting  process. 

2.  Exclusion  of  certain  real  and  personal  property  from  income  (Sec- 

tion 102) 

Section  102  provides  for  excluding  from  countable  income  certain 
unearned  income  received  in  the  form  of  real  or  personal  property, 


e.g.  gifts  or  inheritances,  which  would  not  be  counted  as  a  resource 
in  the  following  month. 

2.  Modification  of  penalties  where  assets  are  transferred  at  less  than 
fair  market  value  (Section  103) 

Section  103  would  modify  the  provision  in  current  law  which  pro- 
vides a  two  year  delay  in  eligibility  for  SSI  benefits  when  resources 
are  transferred  at  less  than  fair  market  value  in  order  to  qualify 
for  benefits.  The  amendment  would  provide  that  there  would  be  no 
effect  on  eligibility  unless  the  amount  of  the  total  uncompensated 
value  of  the  resources  given  as  gifts  or  sold  exceeded  $3,000.  In  ad- 
dition, in  cases  where  there  would  otherwise  be  a  denial  of  benefits, 
the  Secretary  of  HHS  would  have  the  authority  to  waive  the  denial 
to  the  extent  necessary  to  avoid  undue  hardship. 

Provisions  Related  to  Eligibility 
i.  Payment  of  benefits  on  behalf  of  deceased  recipients  (Section  111) 

Section  111  provides  for  payment  of  benefits  on  behalf  of  a  de- 
ceased SSI  recipient  to  the  ineligible  spouse  and  the  parent  of  a  dis- 
abled or  blind  child.  Present  law  provides  that  only  a  spouse  who  is 
also  eligible  for  SSI  may  receive  the  payment  that  was  due  a  de- 
ceased SSI  recipient.  This  provision  would  be  effective  for  benefits 
payable  after  May,  1986. 

5.  Loss  of  SSI  Benefits  Upon  Entitlement  to  Early  Aged  Widows  or 

Widowers  Benefits  (Section  112) 

Section  112  provides  that  an  individual,  who  would  otherwise 
qualify  for  SSI  on  the  basis  of  disability,  or  blindness,  but  is  ineligi- 
ble for  SSI  because  they  qualify  for  early  aged  widows  or  widowers 
benefits  under  social  security,  that  such  an  individual  would  be 
deemed  to  be  an  SSI  a  recipient  for  Medicaid  eligibility  purposes. 
Effective  October  1,  1987. 

6.  Eligibility  of  alien  for  SSI  when  sponsor  is  an  agency  or  organiza- 

tion (Section  113) 

Section  113  expands  the  current  law's  limitation  on  the  eligibil- 
ity of  aliens  for  SSI.  Section  113  would  deny  eligibility  for  SSI  to 
aliens  for  three  years  after  entry  into  the  United  States  if  the  alien 
was  sponsored  for  entry  by  an  agency  or  organization  unless  the 
agency  or  organization  is  bankrupt  or  no  longer  in  existence.  As  in 
present  law,  the  proposal  would  not  apply  to  those  who  become 
blind  or  disabled  after  entry,  to  refugees  or  to  persons  granted  po- 
litical asylum. 

7.  Treatment  of  (Certain  Couples  in  Medical  Institutions  (Section 

IW 

Section  114  provides  that  a  State  would  not  be  required  to  apply 
the  SSI  rule  that  considers  members  of  a  couple  sharing  a  room  in 
a  Medicaid  institution  as  two  eligible  SSI  individuals  instead  of  a  ^ 
SSI  couple  if  such  rule  would  disadvantage  either  member  of  a 
couple  in  determining  eligibility  under  other  State  programs  under 
the  Social  Security  Act.  Effective  immediately. 
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Provisions  Relating  to  Emergency  Assistance 

8.  Modifications  of  Interim  Assistance  Program  (Section  121) 

Section  121  exp£ui(ls  the  interim  assistance  reimbursement  provi- 
sion to  include  pajrment  of  the  appropriate  amount  of  retroactive 
SSI  funds  to  the  State,  when  the  State  has  provided  financial  funds 
to  SSI  recipients  whose  SSI  benefits  were  terminated  or  suspended 
and  who  subsequently  are  found  eligible  for  those  benefits.  It  would 
also  include  the  use  of  the  interim  assistance  mechanism  when  the 
recipient's  SSI  check  has  been  lost  or  stolen,  there  has  not  been  a 
prompt  replacement  by  the  Social  Security  Administration  and  the 
state  or  local  agency  provided  emergency  assistance  until  the  SSI 
check  is  replaced  by  the  Social  Security  Administration.  Current 
law  only  relates  to  assistance  provided  prior  to  receipt  of  retroac- 
tive benefits  after  initial  application. 

9.  Increased  emergency  advance  payments  for  presumptively  eligible 

individuals  (Section  122) 

Section  122  provides  that  emergency  advance  pa3nnents,  which 
can  be  paid  directly  by  a  Social  Security  district  office  to  those  in 
need  of  immediate  subsistence  income  be  increased  from  a  maxi- 
mum of  $100  to  a  maximum  of  the  monthly  regular  SSI  benefit 
standard  and,  if  any,  State  supplementary  payment. 

Provisions  Relating  to  Group  Living  Facility  Standard 

10.  Repeal  of  penalty  against  recipient  where  group  living  facility 
fails  to  meet  applicable  standards  (Section  131) 

Section  131  repeals,  effective  immediately,  a  provision  of  present 
law  that  requires  that  Federal  SSI  payments  be  reduced  doUar-for- 
dollar  for  any  pa3rments  made  by  a  State  to  provide  medical  or  re- 
medial care  on  behalf  of  an  SSI  recipient  who  is  in  an  institution 
that  is  not  approved  as  meeting  relevant  State  standards. 

11.  Study  of  alternative  methods  of  promoting  the  establishment 
and  effective  enforcement  of  standards  for  group  living  facili- 
ties (Section  132) 

Section  132  directs  HHS  and  GAO  to  analyze  alternatives  to  cur- 
rent law  and  report  foldings  by  January  1,  1988. 

Provisions  Related  to  the  Blind 

12.  Special  notice  to  blind  SSI  recipients  (Section  141) 

Section  141  requires  that  the  Social  Security  Administration 
would  provide  applicants  and  recipients  on  the  basis  of  blindness 
the  option  to  receive  a  supplementary  notice,  i.e.,  by  telephone  or 
certified  letter,  of  any  decision,  determination  or  other  action 
taken  or  proposed  to  be  taken  with  respect  to  his  or  her  rights 
under  the  SSI  program. 

13.  Technical  amendment  related  to  rehabilitation  services  for  the 
blind  (Section  U2) 

Section  142  provides  that  the  blind  receiving  benefits  under  the 
SSI  program  would,  as  is  now  the  case  for  disabled  SSI  recipients, 
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be  allowed  to  continue  to  receive  vocational  rehabilitation  services 
funded  through  the  SSI  program  even  if  there  is  an  improvement 
in  their  medical  condition  that  results  in  their  no  longer  qualifjdng 
for  SSI. 

U.  Effective  Date  (Section  151) 

Except  as  otherwise  specifically  provided,  the  provisions  of  the 
general  SSI  amendments  (Title  I  of  the  bill)  are  effective  April  1, 
1987. 

TITLE  II— EMPLOYMENT  OPPORTUNITIES  FOR  DISABLED  AMERICANS 

L  Permanent  authorization  of  programs  of  benefits  under  Section 
1619  {Section  201) 

Section  201  permanently  extends  section  1619  of  the  Social  Secu- 
rity Act  which  provides  special  cash  benefits  and/or  Medicaid  cov- 
erage for  disabled  individuals  who  are  able  to  work  despite  the  con- 
tinuation of  their  impairments.  Section  1619  is  authorized  through 
June  30,  1987  under  present  law. 

2.  Eligibility  of  certain  disabled  individuals  for  benefits  during  ini- 

tial two  months  in  certain  institutions  {Section  202) 

Section  202  provides  that  if  an  individual  has  been  eligible  under 
the  provisions  of  section  1619(a)  or  1619(b)  in  the  month  before  en- 
tering a  public  institution  (except  a  penal  institution)  or  a  Medicaid 
facility,  the  individual  may  continue  to  receive  benefits  based  on 
the  full  SSI  benefit  standard  for  up  to  2  months. 

3.  Improvements  in  Section  1619  Program  {Section  203) 

Section  203  provides  that  a  disabled  individual  with  fluctuating 
income  would  be  able  to  move  from  one  category  of  eligibility  to 
another,  i.e.,  regular  SSI,  cash  benefits  under  1619(b)  and  Medicaid 
status  under  1619(b).  Simplifies  work  incentive  provisions  by  re- 
pealing the  one-time  Trail  Work  Period  and  instead  requires  a 
medical  review  within  a  year  of  first  month  of  1619  eligibility. 

Disabled  individuals  whose  work  attempt  fails  for  health  or  other 
reasons  or  who  otherwise  lose  eligibility,  could  be  reinstated  to  SSI 
or  1619  eligibility  within  12  months  of  their  last  month  of  1619  eli- 
gibility and  with  certain  medical  review  requirements  after  the  re- 
instatement. Disabled  individuals  would  not  be  limited  to  one  rein- 
statement period  in  comparison  to  the  one-time  Trial  Work  Period 
and  Extended  Period  of  Eligibility  in  present  law.  Also  provides 
that  impairment  related  work  expenses  and  other  work  related  dis- 
regards would  be  considered  in  determining  an  individuals  continu- 
ing eligibility  for  Medicaid  under  section  1619. 

4.  Notifications  to  applicants  and  recipients  {Section  204) 

Section  204  requires  the  Secretary  to  provide  special  notices  to 
disabled  SSI  recipients  of  the  availability  of  work  incentive  provi- 
sions under  section  1619. 
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5.  Loss  of  SSI  upon  entitlement  to  child's  insurance  benefits  based 

on  disability  (Section  205) 

Section  205  provides  for  continued  Medicaid  coverage  for  those 
individuals  who  lose  their  eligibility  for  SSI  when  their  income  in- 
creases because  they  become  newly  eligible  or  because  of  an  in- 
crease in  their  benefits  as  an  adult  disabled  child  under  social  secu- 
rity. 

6.  Medicaid  eligibility  for  certain  recipients  of  cash  benefits  under 

Section  1619  (Section  206) 

Section  206  provides  that,  in  those  States  without  automatic 
Medicaid  eligibility  for  SSI  recipients  [209(b)  States],  Medicaid  eligi- 
bility would  continue  for  those  SSI  recipients  who  become  eligible 
under  section  1619  and  were  eligible  in  the  prior  month  under  the 
State's  own  Medicaid  eligibility  criteria. 

7.  Effective  Date  (Section  207) 

The  provision  to  permanently  extend  the  section  1619  program  is 
effective  upon  enactment.  The  remaining  provisions  of  Title  II,  are 
effective  on  July  1,  1987. 

II.  SEcmoN-BY-SEcnoN  Explanation 

TITLE  I — GENERAL  SSI  AMENDMENTS  OF  1986 

Subtitle  A — Treatment  of  Income  and  Resources 

Sec.  101.  Exclusion  of  certain  temporary  income  in  retrospective  ac- 
counting 

Present  Law.— Under  the  present  law,  the  amount  of  the  initial 
SSI  benefit  check  payable  for  the  initial  month  of  eligibility  is 
based  on  the  income  of  the  SSI  applicant  in  that  (current)  month. 
As  a  transition  to  the  two  month  retrospective  budgeting  system 
that  is  used  thereafter  in  determining  the  amount  of  SSI  benefits, 
the  same  income  amount  that  is  used  to  determine  benefits  in  the 
initial  month  of  eligibility  is  used  again  to  determine  benefits  in 
the  second  and  third  months  of  eligibility.  Thereafter,  benefits  are 
determined  on  the  basis  of  income  received  in  the  second  prior 
month. 

The  result  of  the  procedure  for  transition  from  current  month 
budgeting  in  the  month  of  initial  eligibility  to  two  months  restro- 
spective  budgeting  is  the  SSI  recipients  have  the  same  funds  count- 
ed as  income  three  times,  even  though  the  income  may  be  tempo- 
rary and  received  only  in  the  first  month. 

Committee  Bill. — Requires  that  temporary  non-recurring  income 
received  in  the  initial  month  of  eligibility  or  re-eligibility  by  SSI  re- 
cipients may  not  be  counted  more  than  once  under  the  retrospec- 
tive accounting  process. 

Sec.  102.  Exclusion  of  certain  real  and  personal  property  from 
income 

Present  Law. — Under  current  SSI  law  real  or  personal  property 
received  is  counted  as  income  in  the  month  it  is  received  even  if 
the  property  received  would  not  be  counted  as  a  resource  in  the  fol- 
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lowing  months.  This  policy  may  have  unduly  harsh  results.  For  ex- 
ample, this  has  resulted  in  a  case  where  a  disabled  individual  re- 
ceiving SSI  was  married,  and  the  value  of  the  wedding  gifts  in  the 
form  of  kitchen  utensils  that  were  received  reduced  her  SSI  bene- 
fits. 

Committee  Bill. — Provides  for  excluding  from  countable  income 
certain  unearned  income  received  in  the  form  of  real  or  personal 
property  which  would  not  be  counted  as  a  resource  in  the  following 
month. 

Sec.  103.  Modification  of  penalties  where  assets  are  transferred  at 
less  than  fair  market  value 

Present  Law. — Since  1981,  the  SSI  and  Medicaid  laws  have  limit- 
ed eligiblity  for  SSI  and  Medicaid  where  an  individual  sells  or  gives 
away  any  countable  resource  at  less  than  fsdr  market  value. 

Current  law  provides  that  an  individual  (or  eligible  spouse)  who 
gives  away  or  sells  any  nonexcludable  resource  for  less  than  fair 
market  value  for  the  purpose  of  establishing  SSI  or  Medicaid  eligi- 
bility will  have  any  uncompensated  value  of  that  resource  (the  dif- 
ference between  fair  market  value  at  the  time  of  the  transfer  and 
the  amount  received  for  the  resource)  counted  toward  the  resources 
limit  of  $1,700  for  an  eligible  individual  and  $2,550  for  a  couple  for 
a  period  of  24  months  from  the  date  of  transfer.  Fair  market  value 
is  equal  to  the  current  value  of  a  resource  at  the  time  of  transfer. 
The  transfer  of  a  resource  at  less  than  fair  market  value  is  pre- 
sumed to  be  for  the  purpose  of  establishing  SSI  or  Medicaid  eligibil- 
ity unless  the  individual  (or  eligible  spouse)  can  present  convincing 
evidence  that  the  transfer  was  exclusively  for  some  other  reason. 

In  1982,  Medicaid  law  was  changed  to  provide  an  exception  to 
the  24  month  period  of  ineligibility  from  the  date  of  transfer. 
Under  the  new  law,  states  are  allowed  to  waive  the  delay  of  medic- 
aid eligibility  in  cases  of  undue  hardship. 

Committee  Bill. — There  would  be  no  effect  on  eligibility  determi- 
nation unless  the  amount  of  the  total  uncompensated  value  of  the 
resources  given  as  gifts  or  sold  exceeds  $3,000.  The  intent  of  the 
amendment  is  to  prevent  penalizing  low  income  aged,  blind  or  dis- 
abled individuals  with  very  limited  resources,  but  to  retain  the  pro- 
visions in  current  law  which  are  intended  to  prevent  cases  of  abuse 
by  those  with  substantial  resources.  In  addition,  in  cases  where 
there  would  otherwise  be  a  denial  of  benefits,  the  amendment  pro- 
vides that  the  Secretary  of  HHS  would  have  the  authority  to  waive 
the  denial  to  the  extent  necessary  to  avoid  undue  hardship.  Such  a 
waiver  or  reduction  of  period  of  ineligibility  could  be  made  in  cases 
where  the  SSI  applicant  or  recipient  is  unable  to  recover  the  re- 
sources which  he  or  she  has  given  away  or  is  unable  to  obtain  full 
pajmient  for  resources  he  or  she  sold  at  less  than  current  market 
value. 

In  a  study  of  transfer  of  resources  by  SSI  applicants,  the  Social 
Security  Administration  found  that  in  several  cases  the  transferors 
were  reljdng  heavily  upon  seemingly  self-serving  advice  they  re- i 
ceived  from  the  benefactor.  The  Committee  believes  that  the  aged,  i 
blind  or  disabled  individual  or  couple  who  has  innocently  taken  the  I 
advice  of  such  an  individual  and  transferred  resources  at  less  than  i 
current  market  value  should  not  be  denied  needed  cash  assistance 
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and  often  more  importantly,  eligibility  for  medicaid.  Thus,  the 
waiver  authority  could  also  be  used  to  protect  innocent  aged,  blind 
or  disabled  individuals  who  may  have  been  exploited  in  such  a 
manner. 

Subtitle  B — Provisions  Related  to  Elgihility 
Sec.  111.  Payment  of  benefits  due  deceased  recipients 

Present  Law. — Present  law  provides  that  only  an  eligible  spouse 
may  receive  the  retroactive  payment  that  was  due  a  deceased  SSI 
recipient.  During  the  time  that  it  takes  SSA  to  process  an  SSI  ap- 
plication, there  have  been  cases  where  the  SSI  recipients  has  died 
before  receiving  the  SSI  retroactive  payment.  Even  if  he/she  is  sub- 
sequently found  to  be  eligible,  the  only  person  that  can  receive  a 
retroactive  payment  is  his/her  spouse  if  the  spouse  is  also  eligible 
for  SSI.  Where  there  is  no  eligible  spouse,  there  is  no  payment. 

Committee  Bill. — Provides  for  payment  of  benefits  on  behalf  of  a 
deceased  SSI  recipient  to  an  ineligible  spouse  of  a  deceased  recipi- 
ent and  to  the  parent  of  a  disabled  or  blind  child  who  has  died.  Ef- 
fective for  benefit  payable  after  May  31,  1986. 

Sec.  112.  SSI  Benefits  Entitlement  to  Early  Aged  Widows  or  Widow- 
ers Benefits 

Present  Law. — SSI  Law  requires  that  an  individual  apply  for  all 
other  benefits  for  which  he  is  eligible.  Thus,  at  age  60,  those  dis- 
abled widow/ ers  who  apply  for  or  receive  SSI,  are  required  to  apply 
for  early  aged  widow/ers'  social  security  benefits.  (These  benefits 
are  actuarially  reduced.)  In  cases  where  the  resulting  title  II  bene- 
fit is  sufficient  to  preclude  further  SSI  eligibility,  the  individuals 
lose  Medicaid  coverage.  He/she  does  not  qualify  for  Medicare  bene- 
fits until  age  65.  In  this  case,  a  proportionately  small  increase  in 
cash  income  results  in  the  loss  of  far  more  valuable  medical  cover- 
age. 

Committee  Bill. — The  amendment  provides  that  individuals  who: 
are  not  eligible  for  Medicare;  are  between  the  ages  of  60  and  65; 
qualify  for  early  aged  widows  or  widowers  benefits  under  Title  II; 
and  who  would  be  eligible  for  SSI  except  for  the  fact  that  they  are 
required  to  apply  for  and  receive  social  security  benefits  under  the 
early  aged  widows  or  widowers  program,  shall  be  deemed  to  be  SSI 
recipients  for  the  purposes  of  the  Medicaid  program.  The  provision 
would  be  effective  beginning  October  1,  1987. 

Sec.  113.  Eligibility  of  alien  for  SSI  when  sponsor  is  an  agency  or 
organization 

Present  Law. — Under  present  law,  the  income  and  resources  of 
the  individual  who  sponsored  an  alien's  entry  into  the  United 
States  and  signed  an  affidavit  of  support,  shall  be  considered  in  de- 
termining the  eligibility  for  and  the  amount  of  SSI  benefits  payable 
to  such  alien.  After  disregarding  an  amount  of  the  income  and  re- 
sources limitations  to  allow  for  the  needs  of  the  sponsor  and  his 
family,  the  remainder  is  deemed  to  be  available  for  the  support  of 
the  alien  for  a  three  year  period  after  entry  into  the  United  States. 
This  provision  of  current  law  does  not  apply  to  those  who  become 
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blind  or  disabled  after  entry,  to  refugees,  and  to  persons  granted 
political  asylum. 

Committee  Bill.— Expands  the  current  law's  limitation  on  the  eli- 
gibility of  aliens  for  SSL  Section  113  would  deny  eligibility  for  SSI 
to  aliens  for  three  years  after  entry  into  the  United  States  if  the 
alien  was  sponsored  for  entry  by  an  agency  or  organization  unless 
the  agency  or  organization  is  bankrupt  or  no  longer  in  existence. 
As  in  present  law,  the  proposal  would  not  apply  to  those  who 
become  blind  or  disabled  after  entry,  to  refugees  or  to  persons 
granted  political  asylum. 

Sec.  114-  Treatment  of  certain  couples  in  medical  institutions 

Present  Law.—States  are  generally  required  to  follow  SSI  rules 
and  interpretations  in  determining  eligibility  for  nursing  home 
care.  These  rules  apply  whether  or  not  an  individual  or  couple  is 
eligible  for  SSI.  Until  August,  1985,  when  both  members  of  a 
couple  lived  together  in  a  nursing  home,  they  were  still  treated  as 
a  couple  and  their  income  and  assets  were  counted  together  in  de- 
termining their  eligibility. 

These  rules  were  changed  in  August,  1985,  to  consider  members 
of  a  couple  as  eligible  as  separate  individuals  and  their  income  and 
resources  to  be  considered  separately  even  when  they  lived  togeth- 
er in  a  nursing  home.  The  new  rules  were  to  the  advantage  of  most 
couples  because  the  amount  of  assets  that  two  individuals  can  have 
and  still  be  eligible  is  more  than  for  a  couple.  However,  for  a  few 
couples  the  new  rules  made  one  of  them  ineligible  for  nursing 
home  care  because  the  income  of  one  member  of  the  couple  exceed- 
ed the  individual  income  eligibility  limit  in  a  State  for  nursing 
home  care. 

Committee  Bill. — Provides  that  a  State  would  not  be  required  to 
apply  the  SSI  rule  that  considers  members  of  a  couple  sharing  a 
room  in  a  medical  institution  as  two  eligible  SSI  individuals  in- 
stead of  a  SSI  couple  if  such  rule  would  di^vantage  either  member 
of  a  couple  in  determining  eligibility  under  other  State  programs 
under  the  Social  Security  Act. 

Subtitle  C— Provisions  Eelating  to  Emergency  Assistance 
Sec.  121.  Modification  of  Interim  Assistance  Program 

Present  Law. — Current  SSI  law  gives  SSA  the  authority  to  enter 
into  "interim  assistance"  agreements  with  States  whereby,  if  an  in- 
dividual has  been  provided  assistance  (non-Federally  matched) 
during  the  interim  between  the  time  of  application  for  benefits  and 
payment  of  retroactive  SSI  benefits,  the  State  will  be  reimbursed 
from  the  retroactive  SSI  check  for  the  assistance  provided  during 
the  interim  period. 

Committee  Bill. — Expands  the  interim  assistance  reimbursement 
provision  to  include  payment  of  the  appropriate  amount  of  retroac- 
tive SSI  funds  to  the  State,  when  the  State  has  provided  financial 
funds  to  SSI  recipients  whose  SSI  benefits  were  terminated  or  sus- 
pended and  who  subsequently  are  found  eligible  for  those  benefits. 
It  would  also  include  the  use  of  the  interim  assistance  mechanism 
when  the  recipient's  SSI  check  has  been  lost  or  stolen  and  there 
has  not  been  a  prompt  replacement  by  the  Social  Security  Adminis- 
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tration  of  the  SSI  check  and  the  state  or  local  agency  has  provided 
emergency  assistance  to  the  SSI  recipient. 

Sec.  122.  Increased  emergency  advance  payments  for  presumptively 
eligible  individuals 

Present  Law. — Under  present  law,  presumptively  eligible  aged, 
blind  or  disabled  individuals  or  couples  facing  a  financial  emergen- 
cy may  receive  an  emergency  cash  advance  of  up  to  $100  in  the 
case  of  an  individual  and  up  to  $200  for  a  couple.  Such  advance 
payments  are  issued  by  District  offices  of  the  Social  Security  Ad- 
ministration. If  the  individual  is  subsequently  determined  to  be  eli- 
gible, the  emergency  advance  pa)rment  is  recouped  in  full  from  the 
SSI  payment  for  the  first  month  of  eligibility.  A  related,  but  sepa- 
rate, provision  of  current  law  provides  for  the  payment  of  full  SSI 
benefits  for  three  months  prior  to  final  determination  of  eligibility 
for  SSI  for  those  individuals  who  are  foimd  to  be  "presumptively 
disabled  or  blind".  However,  such  pa3anents  are  not  made  immedi- 
ately by  the  District  offices  compared  to  the  emergency  advance 
pa3rments. 

Committee  Bill. — Provides  that  emergency  advance  payments 
which  can  be  paid  directly  by  a  Social  Security  district  office  to 
those  in  need  of  immediate  subsistence  income  be  increased  from  a 
maximum  of  $100  to  a  maximum  of  the  monthly  regular  SSI  bene- 
fit standard  and,  if  any,  State  supplementary  pajrment. 

Subtitle  D — Provisions  Relating  to  Group  Living  Facility  Standard 

Sec.  ISl.  Repeal  of  penalty  against  recipient  where  group  living  fa- 
cility fails  to  meet  applicable  standards 

Present  Law. — Section  1616(e)  requires  States  to  establish,  main- 
tain and  insure  the  enforcement  of  standards  for  institutions  in 
which  a  significant  number  of  SSI  recipients  reside.  Present  law 
also  requires  that  Federal  SSI  pajonents  be  reduced  doUar-for- 
doUar  for  any  payments  made  by  a  State  to  provide  medical  or  re- 
medial care  on  behalf  of  an  SSI  recipient  who  is  in  an  institution 
that  is  not  approved  as  meeting  relevant  State  standards. 

This  provision  has  been  found  to  be  unworkable.  In  addition,  this 
requirement  has  been  regarded  by  some  as  imposing  a  penalty  on 
recipients,  without  putting  effective  pressure  on  the  States  to  es- 
tablish and  maintain  the  necessary  standards. 

Committee  Bill. — Repeals,  effective  upon  enactment,  the  provi- 
sion of  present  law  that  requires  that  Federal  SSI  pajrments  be  re- 
duced doUar-for-dollar  for  any  pajrments  made  by  r  State  to  pro- 
vide medical  or  remedial  care  on  behalf  of  an  SSI  recipient  who  is 
in  an  institution  that  is  not  approved  as  meeting  relevant  State 
standards. 

Sec.  132.  Study  of  alternative  methods  of  promoting  the  establish- 
ment and  effective  enforcement  of  standards  for  group  living  fa- 
cilities 

!    Present  Law.— No  provision. 

Committee  Bill. — Provision  directs  HHS  and  GAO  to  analyze  al- 
ternatives to  current  law  and  report  findings  by  January  1,  1988, 
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Subtitle  E — Provisions  Related  to  the  Blind 
Sec.  HI.  Special  notice  to  blind  SSI  recipients 

Present  Law. — There  is  no  provision  in  current  law  requiring 
that  individuals  who  are  blind  must  receive  special  notice  of  offi- 
cial actions  that  may  affect  their  benefits.  Some  blind  individuals 
are  unaware  of  the  opportunities  provided  them  by  law  to  request 
consideration  of  a  decision,  or  to  request  waiver  of  an  overpajmient. 

Committee  Bill. — Requires  the  Department  of  Health  and 
Human  Services  to  provide  SSI  recipients  who  are  blind  with  the 
option  of  receiving  special  notice  of  official  action  which  may  affect 
their  SSI  benefit  rights.  The  SSI  recipient  will  be  provided  the 
option  to  receive  a  supplementary  notice  of  any  action  by  SSA  by 
telephone  or  to  receive  the  initial  notice  by  certified  letter.  The 
amendment  would  provide  that  this  option  would  be  provided  to  all 
SSI  applicants  on  the  basis  of  blindness  effective  April  1,  1987.  By 
October  1,  1987,  the  Secretary  is  to  contact  all  current  SSI  recipi- 
ents on  the  basis  of  blindness  to  provide  them  with  option  for  a 
supplementary  notice.  It  also  requires  the  Secretary  to  conduct  a 
study  to  determine  the  feasibility  of  providing  supplementary  noti- 
fication rights  to  other  individuals  who  may  have  difficulty  in  read- 
ing printed  notices.  These  individuals  may  include  the  mentally 
impaired  and  persons  for  whom  English  is  a  second  language. 

Sec.  H2.  Technical  amendment  related  to  rehabilitation  services  for 
the  blind 

Present  law. — No  provision. 

Committee  Bill. — The  amendment  provides  that  the  blind  receiv- 
ing benefits  under  the  SSI  program  would,  as  is  now  the  case  for 
disabled  SSI  recipients,  be  allowed  to  continue  to  receive  vocational 
rehabilitation  services  funded  through  the  SSI  program  even  if 
there  is  an  improvement  in  their  medical  condition  that  results  in 
their  no  longer  qualifying  for  SSI. 

Sec.  151.  Effective  Date 

The  amendments  made  by  this  title  are  effective  April  1,  1987, 
unless  otherwise  noted. 

TITLE  II — EMPLOYMENT  OPPORTUNITIES  FOR  DISABLED  AMERICANS 

Sec.  201.  Permanent  authorization  of  program  of  benefits  under 
secton  1619 

Present  Law. — In  general,  in  order  to  be  eligible  for  Supplemen- 
tal Security  Income  (SSI)  benefits  based  on  disability,  an  individual 
must  be  unable  to  engage  in  "substantial  gainful  activity"  (SGA). 
Current  regulations  have  established  that  average  countable  earn- 
ings of  over  $300  a  month  over  an  extended  period,  generally  not 
less  than  six  months,  indicate  that  an  individual  is  able  to  engage 
in  SGA.  In  determining  countable  income  for  purposes  of  the  SGA 
test,  impairment  related  work  expenses  such  as  attendant  care 
costs,  the  cost  of  medical  devices,  equipment  and  services,  and 
drugs  necessary  to  control  the  impairments  are  not  counted. 

Section  1619  of  the  Social  Security  Act  authorizes  a  Supplemen- 
tal Security  Income  (SSI)  demonstration  program  under  which  spe- 
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cial  cash  benefits  and/or  Medicaid  coverage  are  provided  to  dis- 
abled individuals  who  are  able  to  engage  in  SGA  in  spite  of  severe 
medical  impairments.  Section  1619  authorization  expires  June  30, 
1987. 

Section  1619(a)  provides  that  disabled  SSI  recipients  with  count- 
able earned  income  of  $300  or  more,  but  whose  disabling  impair- 
ment continues,  remain  eligible  for  income  supplementation  under 
SSI.  In  States  that  provide  Medicaid  eligibility  for  SSI  recipients, 
section  1619(a)  recipients  are  also  eligible  for  Medicaid. 

Section  1619(h)  provides  that  a  disabled  or  blind  recipient  with 
earned  income,  who  becomes  ineligible  for  SSI  because  of  their 
income,  but  whose  disabled  impairment  continues,  can  remain  eli- 
gible for  Medicaid  as  if  they  were  still  SSI  recipients.  To  remain 
eligible  for  Medicaid  under  Section  1619(b),  they  must  be  otherwise 
eligible  for  SSI  except  for  their  earnings.  There  must  also  be  a  find- 
ing that  the  individual's  earnings  are  not  sufficient  to  allow  him  or 
her  to  have  a  reasonable  equivalent  of  the  value  of  SSI  and  Medic- 
aid benefits  which  they  would  be  eligible  for  if  they  were  not  work- 
ing. 

Committee  Bill. — Msikes  Section  1619  a  permanent  provision  of 
law  effective  upon  enactment. 

Sec.  202.  Eligibility  of  certain  disabled  individuals  for  benefits 
during  initial  two  months  in  certain  institutions 

Present  Law. — An  individual  who  is  a  resident  of  a  public  institu- 
tion throughout  a  month  is  not  eligible  for  SSI  unless  it  is  a  Medic- 
aid facility,  a  community-based  residence  serving  no  more  than  16 
persons  or  an  emergency  shelter  (but  for  not  more  than  3  months 
care  for  an  individual  in  any  12  month  period). 

When  an  individual  enters  a  hospital,  extended  care  facility, 
nursing  home  or  intermediate  care  facility  in  which  a  major  por- 
tion of  the  cost  is  paid  by  the  medicaid  program,  their  monthly  SSI 
benefit  standard  is  reduced  to  $25  beginning  with  the  first  full  cal- 
endar month  the  individual  is  in  such  institution. 

Individuals  whose  income  from  non-SSI  sources  exceeds  the  $25 
benefit  standard,  are  not  eligible  for  an  SSI  payment.  This  includes 
those  who  previously,  when  they  were  not  living  in  a  medical  insti- 
tution, were  receiving  some  SSI  because  their  social  security  bene- 
fits were  less  than  the  regular  SSI  benefit  standard  in  that  State. 

Committee  Bill. — Provides  that  if  an  individual  has  been  eligible 
under  the  provisions  of  section  1619(a)  or  1619(b)  in  the  month 
before  entering  a  public  institution  (except  a  penal  institution)  or  a 
Medicaid  facility,  the  individual  will  continue  to  receive  benefits 
based  on  the  full  SSI  benefit  standard  for  up  to  2  months. 

Sec.  203.  Improvements  to  Section  1619  Program 

Present  Law. — Continuing  Entitlement  Related  to  Changes  in 
Income:  An  individual  eligible  for  Medicaid  under  Section  1619(b) 
and  with  earnings  at  or  above  the  $300  substantial  gainful  activity 
(SGA)  earnings  level  and  whose  total  countable  income  decreases 
so  that  a  cash  pajmient  under  Section  1619(a)  might  be  paid,  cannot 
under  present  law,  be  directly  reinstated  to  cash  benefit  status 
under  1619(a).  The  only  way  for  him  to  be  reinstated  to  cash  bene- 
fit status  would  be  to  reduce  his  earnings  to  less  than  the  SGA 
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earnings  test  level  and  seek  reinstatement  to  a  regular  SSI  benefit. 
If  this  occurs  after  the  Extended  Period  of  Eligibility,  the  individ- 
ual would  ha  /e  to  have  his  medical  condition  reevaluated  for  eligi- 
bility for  regular  SSI  disability  benefits. 

Reinstatement:  If  an  individual  has  been  eligible  under  Section 
1619  because  of  their  earnings,  and  some  event  causes  him  or  her 
to  be  ineligible  for  a  month,  the  individual  cannot  return  to  1619 
status  but  must  reestablish  eligibility  for  regular  SSI  disability 
benefits.  Temporary  loss  of  eligibility  may  occur,  for  example,  be- 
cause of:  one-time  increases  in  earnings  for  a  month;  unearned 
income;  excess  resources;  or  changes  in  living  arrangements,  e.g., 
temporary  hospitalization. 

Reestablishing  eligibility  for  regular  SSI  disability  status  usually 
requires  a  medical  evaluation  and  always  reducing  earnings  to  less 
than  the  $300  SGA  earnings  test.  The  exception  to  these  reinstate- 
ment requirements  is  during  the  Trial  Work  Period  and  Extended 
Period  of  eligibility  which  is  available  only  once  to  a  disabled  indi- 
vidual. 

Trial  Work  Period:  A  disabled  SSI  recipient  is  permitted  to  work 
in  up  to  nine  months— not  necessarily  consecutive  before  a  deter- 
mination is  made  as  to  whether  earnings  are  "substantial  gainful 
activity  (SGA).  The  Trial  Work  Period  (TWP)  provision  requires  de- 
terminations by  SSA  as  to  whether  earnings  in  a  particular  month 
(over  $75)  constitutes  a  month  of  trial  work.  Eligibility  for  reqular 
SSI  benefits  is  retained  during  this  time  as  long  as  the  individual's 
unearned  and  earned  income  (as  reduced  by  income  disregards) 
does  not  exceed  the  SSI  benefit  standard. 

When  an  individual  completes  a  total  nine  months  of  trial  work 
and  is  determined  to  be  performing  work  constituting  SGA,  he  or 
she  loses  eligibility  for  regular  SSI  benefits  after  three  months 
after  the  ninth  month. 

If  a  disabled  individual's  earnings  are  high  enough  to  make  him 
ineligible  for  a  regular  SSI  benefit  within  the  9-month  trial  work 
period,  the  individual  could  become  eligible  for  Medicaid  under  Sec- 
tion 1619(b).  Coverage  under  Section  1619(b)  would  continue  beyond 
the  close  of  the  TWP  for  as  long  as  they  meet  the  requirements  of 
Section  1619,  including  the  continued  existence  of  the  disabling  im- 
pairment. 

Medical  Review:  A  medical  review  of  the  case  to  determine  the 
continuance  of  the  disabling  impairment  is  undertaken  at  or  near 
the  end  of  the  Trial  Work  Period. 

Extended  Period  of  Eligibility:  Following  the  close  of  the  Trial 
Work  Period,  there  is  an  additional  one-time  15  month  period  (con- 
secutive months;  working  or  not)  of  an  Extended  Period  of  Eligibil- 
ity (EPE).  During  this  period,  an  individual  who  has  not  been  re- 
ceiving a  regular  SSI  payment  because  of  work  activities  above  the 
$300  SGA  level  may  be  reinstated  to  regular  SSI  benefit  status 
without  having  his  medical  condition  reevaluated. 

Countable  Earnings  and  ^'Equivalent"  Benefits  in  Determining 
Eligibility  for  Medicaid  under  Section  1619(b):  One  of  the  factors 
used  in  determining  whether  an  individual  is  eligible  for  Medicaid 
under  section  1619(b)  is  whether  the  earnings  of  the  disabled  or 
blind  individual  are  sufficient  to  provide  a  "reasonable  equivalent" 
of  the  SSI  and  Medicaid  benefits  that  the  person  would  have  been 
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eligible  for  in  the  absence  of  such  earnings.  Income  needed  for  ap- 
proved plans  for  achieving  self  support  (PASS)  and  impairment-re- 
lated work  expenses  are  not  considered  in  determining  "reasonable 
equivalent''  of  benefits. 

Committee  Bill. — In  summary,  the  bill  modifies  present  law  as 
follows: 

The  bill  would  permit  an  individual  to  move  from  one  category  of 
eligibility  to  another,  i.e.,  regular  SSI,  1619(a)  and  1619(b). 

To  simplify  the  work  related  provisions  in  SSI  law,  the  bill  re- 
peals the  Trial  Work  Period  and  Extended  Period  of  Eligibility  pro- 
visions in  SSI  law.  It  substitutes  for  the  Trial  Work  Period  and  re- 
lated determinations,  a  requirement  for  a  medical  review  of  an  SSI 
disabled  individual's  case  within  12  months  of  first  becoming  eligi- 
ble for  pajonents  and/or  medicaid  on  the  basis  of  Section  1619.  The 
purpose  of  the  medical  review  would  be  to  determine  the  continu- 
ation of  the  disabling  impgdrment  on  the  basis  of  which  such  indi- 
vidual was  found  to  be  under  a  disability. 

The  reinstatement  provisions  that  are  now  a  part  of  the  one-time 
Trial  Work  Period/Extended  Period  of  Eligibility  would  be  modi- 
fied as  follows:  For  those  individuals  who  seek  reinstatement 
within  12  months  of  the  last  month  of  eligibility  under  Section 
1619,  immediate  reinstatement  to  regular  SSI  or  Section  1619(a)  or 
1619(b)  would  be  granted.  The  individual  must  meet  the  other  non- 
disability  requirements  under  SSI  or  Section  1619  for  reinstate- 
ment and  would  remain  eligible  until  there  is  a  finding  that  the 
individual  no  longer  meets  the  requirements  for  eligibility  includ- 
ing determinations  from  medical  reviews.  Unlike  present  law,  the 
disabled  individual  would  not  be  limited  to  one  reinstatement 
period. 

The  bill  also  requires  that  the  following  be  added  to  the  consider- 
ation of  whether  an  individuals  earnings  provide  a  "reasonable 
equivalent"  of  benefits  which  the  individual  otherwise  would  be  en- 
titled to  in  the  absence  of  earnings:  impairment  related  work  ex- 
penses of  the  disabled;  work  expenses  of  the  blind;  cost  of  a  plan 
for  achieving  self  support  (PASS);  and  publicly  funded  attendant 
care  services  or  personal  care  assistance.  It  also  requires  that  the 
"reasonable  equivalent"  of  benefits  criteria  under  section  1619(b), 
be  based  on  information  and  data  that  are  updated  at  least  once  a 
year. 

Explanation:  The  permanent  provisions  relating  to  trial  work 
and  reinstatement  and  the  temporary  section  1619  provisions  inter- 
act under  current  law.  Their  interaction  is  complicated  and  fre- 
quently requires  the  making  of  some  eligibility  determinations 
which  are  not  productive  inasmuch  as  they  have  no  practical 
impact  on  the  amount  of  benefits  available  to  any  individual.  This 
m^es  it  difficult  to  explain  the  effect  of  earnings  to  recipients  and 
can  cause  inappropriate  concern  for  recipients  who  are  found  ineli- 
gible for  regular  benefits  even  though  they  continue  to  qualify  for 
special  benefits. 

Inasmuch  as  the  Committee's  bill  would  make  permanent  the 
provisions  of  section  1619,  there  appears  no  longer  to  be  any  practi- 
cal purpose  served  by  the  trial  work  and  automatic  reentitlement 
provisions  in  the  SSI  program.  Consequently,  the  Committee's  bill 
would  eliminate  these  features  from  the  Supplemental  Security 
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Income  program.  While  this,  in  effect,  means  that  an  individual 
loses  SSI  eligibility  in  any  month  in  which  he  demonstrates  the 
ability  to  engage  in  substantial  gainful  activity,  there  is  no  actual 
loss  to  the  individual  since  be  automatically  moves  into  special  ben- 
efit status  (unless  his  earnings  are  high  enough  to  raise  his  total 
countable  income  above  the  level  of  eligibility  for  that  status). 

The  Committee  amendment  also  recognizes  the  reality  that  se- 
verely impaired  individuals  who  make  work  attempts  may  not  be 
able  to  follow  a  steady  progression  from  SSI  status,  to  special  bene- 
fit status  under  section  1619(a),  to  medicaid  only  status  under  sec- 
tion 1619(b),  and  then  to  a  status  of  complete  independence.  In 
practice,  such  individuals  tend  to  undergo  a  more  varied  experi- 
ence, often  involving  some  setbacks  which  would  require  them  to 
reestablish  eligibility  for  an  earlier  category  of  benefits.  To  accom- 
modate this  reality,  the  Committee  provides  a  relatively  simple 
transition,  in  either  direction,  among  the  various  categories  of  ben- 
efits. Actual  determination  of  eligibility  are  only  required  in  limit- 
ed and  specified  circumstances  (although  the  Secretary  retains  the 
discretion  to  review  the  continuing  eligibility  of  recipients  on  a 
periodic  basis  and  whenever  there  is  an  indication  that  there  may 
have  been  a  change  in  medical  condition  or  other  element  of  eligi- 
bility). 

Further,  the  Committee  amendment  would  make  explicit  in  stat- 
ute the  current  administrative  practice,  which  requires  the  filing  of 
a  new  application  for  SSI,  only  in  cases  where  the  individual  has 
been  ineligible  for  a  period  in  excess  of  12  consecutive  months. 
While  the  15-month  automatic  reentitlement  period  is  being  elimi- 
nated by  these  amendments,  a  disabled  person  who  becomes  ineligi- 
ble for  SSI  or  1619  benefits  for  a  period  of  12  or  fewer  months  may 
be  reinstated  without  having  first  to  be  determined  disabled. 

The  process  under  the  Committee  amendment  is  expected  to  op- 
erate in  this  manner: 

An  individual  who  has  not  previously  been  eligible  for  benefits 
under  title  XVI  of  the  Social  Security  Act  (or  has  not  been  so  eligi- 
ble within  the  past  12  months)  must  file  an  application  for  benefits 
to  establish  eligibility.  Such  an  individual  must,  as  under  present 
law,  be  able  to  establish  that  he  has  a  severe  physical  or  mental 
impairment  which  prevents  him  from  engaging  in  substantial  gain- 
ful activity.  The  standards  and  procedures  to  be  applied  are  those 
which  apply  under  present  law  to  both  the  supplemental  security 
income  and  social  security  disability  insurance  program.  (In  addi- 
tion he  must  sell  all  the  non-disability-related  requirements  of  the 
SSI  program.)  An  individual  who  cannot  establish  eligibility  on  this 
basis  cannot  become  eligible  under  the  regular  SSI  program  or 
under  the  special  programs  established  by  section  1619. 

If  an  individual  has  become  eligible  on  this  basis  for  SSI  benefits 
and  then  goes  to  work  at  an  earnings  level  which  equals  or  exceeds 
the  level  ordinarily  considered  to  constitute  substantial  gainful  ac- 
tivity ($300  per  month  under  current  regulations),  he  will  not  be 
eligible  in  any  month  in  which  he  has  such  earnings  for  a  regular 
SSI  benefit.  However,  he  will  be  eligible  for  a  special  benefit  under 
section  1619(a)  which  is  exactly  equal  to  the  Federal  SSI  benefit 
which  would  be  payable  in  that  month  on  the  basis  of  his  actual 
total  countable  income. 
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Since  there  is  no  actual  practical  change  in  his  benefit  amount 
by  reason  of  this  special  status,  no  determination  with  respect  to 
his  disability  status  is  required  at  this  point.  (To  the  extent  that  his 
earnings  represent  a  change  in  his  total  countable  income,  an 
income  determination  may  be  required  as  with  any  other  income 
change.) 

While  there  is  no  immediate  requirement  of  a  disability  determi- 
nation based  on  the  fact  that  the  recipient  has  begun  to  engage  in 
substantial  work  activity,  the  Committee  amendment  does  require 
that  the  individual's  medical  condition  be  reviewed  within  12 
months  after  he  enters  the  special  section  1619  status.  The  purpose 
of  this  review  is  to  determine  whether  the  individual  continues  to 
have  the  disabling  physical  or  mental  impairment  on  the  basis  of 
which  he  was  first  found  eligible.  If  the  individued  has  medically 
recovered,  his  eligibility  for  any  benefits  under  title  XVI,  including 
section  1619,  will  be  terminated.  However,  if  he  has  not  medically 
recovered  (and  still  meets  the  non-disability  requirements),  he  will 
be  eligible  for  benefits  under  section  1619  even  though  he  is  no 
longer  disabled  to  the  extent  of  being  unable  to  do  significant  work. 

If  an  individual  in  1619(a)  status  ceases  to  have  earnings  indica- 
tive of  substantial  gainful  activity,  benefits  will  be  payable  under 
the  regular  SSI  provisions  so  long  as  he  continues  to  have  the  dis- 
abling medical  condition  and  meets  non-disability  eligibility  re- 
quirements. 

An  individual  receiving  SSI  or  1619(a)  benefits  may  earn  enough 
to  increase  his  countable  income  to  the  point  that  he  is  ineligible 
for  any  further  cash  benefits.  Assuming  he  has  not  medically  re- 
covered, he  may  be  eligible  for  a  special  status  in  which  no  cash 
benefits  are  payable,  but  he  retains  medicaid  eligibility.  If  his 
income  subsequently  declines,  he  may  again  begin  receiving  cash 
benefits  under  1619(a)  (if  he  continues  to  have  earnings  in  excess  of 
the  amount  ordinarily  considered  to  constitute  substantial  gainful 
activity)  or  under  the  regular  SSI  provisions  (if  he  no  longer  has 
earnings  at  that  level). 

The  Committee  amendment,  thus,  departs  from  current  law  by 
allowing  an  individual  to  move  from  1619(b)  status  (medicaid  only) 
back  into  cash  benefit  status  (1619(a)  or  regular  SSI)  without  first 
requiring  a  medical  redetermination  of  SSI  eligibility.  However,  a 
prompt  review  of  his  continuing  medical  eligibility  is  required  in  a 
such  a  case  if  in  one  or  more  of  the  12  months  before  he  returned 
to  cash  benefit  status  he  had  earnings  at  a  level  which  (after  appli- 
cable disregards)  would  be  sufficient  to  reduce  the  Federal  benefit 
amount  to  zero.  A  continuing  review  of  medical  eligibility  is  also 
required  for  an  individual  who  reestablishes  his  eligibility  for  sec- 
tion 1619(b)  status  within  a  year  of  his  last  eligibility  for  that 
status.  The  requirement  similarly  applies  only  to  those  who  in  the 
month  of  reestablishing  eligibility  or  in  one  or  more  of  the  prior  12 
months  has  earnings  which  would  be  sufficient  (after  disregards)  to 
reduce  the  Federal  benefit  to  zero. 

When  a  continuing  disability  review  is  required  for  an  individual 
moving  from  medicaid  only  to  cash  benefit  status  (or  reestablishing 
eligibility  for  the  medicaid  status),  the  standard  for  the  review  will 
be  the  medical  review  standard  established  by  the  1984  disability 
amendments.  The  threshold  question  for  such  a  review  is  whether 
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there  is  substantial  evidence  that  there  has  been  medical  improve- 
ment in  the  individual's  impairment  (other  than  an  improvement 
which  is  unrelated  to  ability  to  work). 

If  there  has  been  no  medical  improvement  (and  all  non-disability 
eligibility  factors  are  met),  the  individual  will  continue  to  receive 
benefits.  The  statute  spells  out  certain  limited  exceptions  as  in  the 
current  medical  improvement  criteria  in  SSI  law,  certain  protec- 
tions for  those  eligible  under  1619  are  provided  in  section 
1614(aX5)(B),  and  it  is  intended  that  such  specific  protections  would 
also  apply  to  those  who  are  reinstated  after  up  to  12  months  of  not 
being  eligible  under  section  1619. 

If  there  is  substantial  evidence  that  there  has  been  medical  im- 
provement, the  Social  Security  Administration  will  then  make  a 
determination  as  to  whether  the  individual  continues  to  be  unable 
to  engage  in  substantial  gainful  activity  by  reason  of  a  severe, 
medically  determinable  impairment.  If  the  individual  is  foimd  no 
longer  disabled  under  this  standard,  his  benefits  will  terminate  and 
he  will  no  longer  be  eligible  for  any  SSI  benefits  or  any  benefits 
under  section  1619  (a)  or  (b)  and  cannot  reestablish  eligibility  for 
any  such  benefits  except  on  the  basis  of  a  new  application  for  ini- 
tial entitlement. 

Sec.  204.  Notifications  to  applicants  and  recipients 
Present  Law. — No  provision. 

Committee  Requires  the  Secretary  of  Health  and  Human 

Services  to  notify  automatically  any  individual  receiving  SSI  on  the 
basis  of  disability  of  his  or  her  potential  eligibility  imder  section 
1619  at  the  following  times: 

at  the  time  of  the  initial  award  of  eligibility; 
when  the  individual's  earned  income  first  exceeds  $200  per 
month;  and 

periodcally  thereafter,  so  long  as  the  individual  has  earned 
income  of  over  $200  a  month. 
Would  exclude  from  notification  persons  under  age  18  and  would 
permit  the  Secretary  to  limit  the  frequency  of  notices.  In  addition 
to  requiring  special  notices  regarding  the  section  1619  program,  the 
Committee  also  intends  that  the  Social  Security  Administration  es- 
tablish a  cadre  of  section  1619  specialist  from  staff  within  an  area 
of  field  offices,  and  from  staff  of  the  appropriate  Regional  Office,  if 
necessary,  so  that  a  section  1619  specialist  is  available  to  consult 
with  each  field  office. 

Sec.  205.  Loss  of  SSI  upon  entitlement  to  child*s  insurance  benefits 
based  on  disability 

Present  Law. — After  an  initial  $20  income  disregard,  social  secu- 
rity disability  insurance  benefits  are  countable  income  in  determin- 
ing an  individual's  eligibility  for  SSI  benefits. 

A  monthly  benefit  is  payable  under  the  social  security  disability 
insurance  program  to  a  disabled  person  age  18  or  older  and  whose 
disability  began  before  the  age  of  22,  if  the  person  is  the  son  or 
daughter  or  eligible  grandson  or  granddaughter  of  a  retired,  de- 
ceased or  disabled  worker. 

The  percent  of  the  prima^  insurance  amount  (PIA)  which  is 
paid  to  the  disabled  adult  child  of  a  deceased  worker  is  75%  com- 
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pared  to  50%  in  the  case  of  the  disabled  adult  child  of  a  retired  or 
disabled  worker. 

Except  in  those  14  States  where  the  State  has  chosen  different 
Medicaid  eligibility  criteria,  SSI  recipients  are  eligible  for  Medic- 
aid. They  may  also  qualify  for  Medicaid  in  the  14  States,  but  not 
because  they  are  SSI  recipients.  A  disabled  adult  child  must  have 
been  eligible  for  disability  benefits  under  social  security  for  24 
months  before  they  are  eligible  under  Medicare. 

Committee  Bill. — Provides  for  continued  Medicaid  coverage  for 
those  individuals  who  lose  their  eligibility  for  SSI  when  their 
income  increases  because  they  become  newly  eligible  for  social  se- 
curity benefits  as  an  adult  disabled  child  or  because  of  an  increase 
in  their  benefits  as  an  adult  disabled  child. 

Sec.  206.  Medicaid  eligibility  for  certain  recipients  of  cash  benefits 
under  section  1619 

Present  Law. — In  what  are  commonly  referred  to  as  section 
209(a)  States,  the  State  determines  Medicaid  eligibility  for  aged, 
blind  or  disabled  persons  using  more  restrictive  criteria  than  that 
of  the  SSI  program.  Those  criteria  may  not  be  more  restrictive 
than  those  in  effect  on  Janaury  1,  1972  under  the  Federal-State 
adult  assistance  programs  for  the  aged,  blind,  and  disabled.  There 
are  currently  14  209(b)  States:  Connecticut,  Hawaii,  Illinois,  Indi- 
ana, Minnesota,  Missouri,  Nebraska,  New  Hampshire,  North  Caro- 
lina, North  Dakota,  Ohio,  Oklahoma,  Utah,  and  Virginia.  This 
means  that  section  1619  participants  in  209(b)  States  are  not  auto- 
matically entitled  to  medicaid  coverage.  They  may  be  subject  to 
more  restrictive  medicaid  eligibility  requirements  either  by  virtue 
of  the  disability  eligibility  test  of  the  income  and  resources  eligibil- 
ity criteria. 

Committee  Bill. — Mandates  continued  Medicaid  coverage  in 
209(b)  States  to  those  SSI  recipients  who  were  eligible  for  Medicaid, 
under  a  State's  more  restrictive  criteria,  beginning  with  the  time 
they  became  eligible  under  section  1619. 

Sec.  207.  Effective  Dates 

The  provision  in  section  201  to  msike  the  section  1619  program 
permanent  is  effective  upon  enactment.  The  other  provisions  in 
Title  n  are  effective  July  1,  1987. 

m.  Vote  of  the  Committee  and  Other  Matters  To  Be  Discussed 
Under  the  Rule  of  the  House 

In  compliance  with  the  subdivision  (B)  of  clause  2GX2)  of  Rule  XI 
of  the  Rules  of  the  House  of  Representatives,  the  Committee  states 
that  the  bill  was  approved  by  voice  vote. 

In  compliance  with  subdivision  (A)  clause  2GX3)  of  Rule  XI,  the 
Committee  reports  that  the  amendments  are  consistent  with  the 
oversight  findings  of  the  Committee  on  Ways  and  Means  and  the 
explanations  of  the  amendments  contained  in  the  section  of  this 
report. 

In  compliance  with  subdivision  (D)  of  clause  (2X1X3)  of  Rule  XI, 
the  Committee  states  that  no  oversight  findings  or  recommenda- 
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tions  have  been  submitted  by  the  Committee  on  Government  Oper- 
ations with  respect  to  the  subject  matter  contained  in  the  bill. 

In  compliance  with  clause  (2)(1)(4)  of  Rule  XI,  the  Committee  esti- 
mates that  enactment  of  the  bill  will  have  no  inflationary  impact 
of  the  economy. 

In  compliance  with  subdivision  (B)  of  clause  (2)(1)(3)  of  Rule  XI, 
the  Committee  states  that  the  bill  does  not  increase  tax  expendi- 
tures and  that  a  discussion  of  budget  authority  is  contained  in  the 
report  of  the  Congressional  Budget  Office. 

In  compliance  with  clause  7(a)  of  Rule  XIIII,  the  following  state- 
ment is  made  relative  to  the  budget  effects  of  the  provisions  of  H.R. 
5595,  as  reported  by  the  Committee: 

With  respect  to  the  provisions  contained  in  the  bill,  the  Commit- 
tee states  that  it  agrees  with  the  estimates  of  the  Congressional 
Budget  Office.  These  estimates  are  presented  for  fiscal  years  1986 
to  1991  for  the  unified  budget. 

In  compliance  with  subdivision  (C)  of  clause  (2)(1)(3)  of  Rule  XI, 
the  Committee  states  that  the  Congressional  Budget  Office  has  ex- 
amined H.R.  5595,  as  reported  by  the  Committee  and  has  submitted 
the  following  statements: 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DQ  September  24>  1986. 

Hon.  Dan  Rostenkowski, 

Chairman,  House  Committee  on  Ways  and  Means,  House  of  Repre- 
sentatives, Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  the  SSI  Improvement  Amend- 
ments of  1986,  as  ordered  reported  by  the  House  Committee  on 
Ways  and  Means  on  September  23,  1986. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

With  best  wishes. 
Sincerely, 

James  Blum 
(For  Rudolph  G.  Penner). 

Congressional  Budget  Office— Cost  Estimate 

1.  Bill  number:  H.R.  5595. 

2.  Bill  title:  SSI  Improvement  Amendments  of  1986. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Ways  and  Means  on  September  23,  1986. 

4.  Bill  purpose:  To  amend  Title  XVI  of  the  Social  Security  Act  to 
make  necessary  improvements  in  the  SSI  program  with  the  objec- 
tive of  assuring  such  program  (including  the  work  incentive  provi- 
sions in  section  1619  of  such  Act)  will  more  realistically  and  more 
equitably  reflect  the  needs  and  circumstances  of  applicants  and  re- 
cipients thereunder. 

5.  Estimated  cost  to  the  Federal  Government: 
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1987  1988  1989  1990  1991 


Required  budget  authority   -1        -5  2  7  10 

Estimated  outlays   -1        -5  2  7  10 


Basis  of  Estimate, — Estimates  for  each  of  the  sections  of  the  bill 
are  shown  in  Table  I.  The  provisions  have  various  effective  dates; 
several  are  effective  upon  enactment,  most  are  effective  on  April  1, 
or  July  1,  1987,  and  one  is  not  effective  until  October  1,  1987.  This 
discussion  deals  with  only  those  provisions  that  are  estimated  to 
cost  or  save  more  than  $500,000  a  year. 

Section  111  of  the  bill  provides  that  retroactive  benefits  due  to 
deceased  SSI  recipients  be  paid  to  ineligible  (non-SSI)  spouses  and 
to  the  parent(s)  of  a  disabled  or  blind  child.  Under  current  law, 
those  retroactive  benefits  can  go  only  to  spouses  receiving  SSI.  Ret- 
roactive benefits  due  deceased  recipients  total  about  $6  million  a 
year.  Most  SSI  recipients  do  not  live  with  a  spouse  or  parent  of 
that  the  provision  is  estimated  to  cost  only  $1  million  a  year. 

TABLE  1.— ESTIMATED  FEDERAL  OUTLAYS 

[By  fiscal  year,  in  millions  of  dollars] 

1987  1988  1989  1990  1991 


TITLE  I:  GENERAL  SSI  AMENDMENTS 


Subtitle  A:  Treatment  of  Income  Resources 


Section  101.  Exclude  Temporary  Income  in  Retrospective  Budgeting .. 

(M 

Section  102.  Exclude  Certain  Real  &  Personal  Property  from  Income- 

(M 

n 

n 

Section  103.  Modify  Penalties  for  Transfer  of  Assets  Below  Market... 

(M 

(M 

(M 

Subtitle  6:  Provisions  Relating  to  Eligibility 

Section  111.  Give  Retroactive  Benefits  Due  the  Deceased  to 

Relatives  

1 

1 

1 

1 

Section  112.  Give  Medicaid  to  Disabled  Widows  to  Age  65  When 

They  Move  From  SSI  to  OASDI  (effective  10/1/87)  Medicaid 

0 

4 

6 

8 

Section  113.  Limit  SSI  Receipt  for  3  Yrs.  to  Aliens  Whose  Sponsors 

Are  Agencies/Organizations  

(') 

{') 

(M 

{') 

Section  114.  Allow  States  Flexibility  in  the  Treatment  of  Couples  in 

Medicaid  Institutions  Medicaid  

(M 

n 

Subtitle  C:  Provisions  Relating  to  Emergency  Assistance 

Section  121.  Extend  Interim  Assistance  

0 

0 

0 

0 

Section  122.  Expand  Emergency  Payments  

n 

(M 

(M 

Subtitle  D:  Provisions  Relating  to  Group  Living  Facility  Standards 

Section  131.  Repeal  Penalty  for  Group  Living  Standards  

(') 

(M 

(M 

Section  132.  Study  Group  Living  Standards  

(M 

0 

0 

0 

Subtitle  E:  Provisions  Relating  to  the  Blind 

Section  141.  Give  Special  Notice  to  Blind  

(>) 

(M 

(M 

Section  142.  Continue  Voc  Rehab  when  No  Longer  Eligible  for  SSI .... 

(') 

(M 

(M 

TITLE  II:  EMPLOYMENT  OPPORTUNITIES  FOR  DISABLED 

AMERICANS 

Section  201.  Make  Permanent  Sections  1619  a  and  b: 

SSI  

-3 

-14 

-16 

-17 

-19 

Medicaid  

1 

5 

5 

5 

Subtotal  

-2 

-10 

-11 

-12 

-14 

Section  202.  Increase  SSI  Benefits  to  1619  Eligibles  When 

Institutionalized  

(M 

(M 

(M 

(M 
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TABLE  l.-ESTIMATEO  FEDERAL  OOTLAYS-Continued 

[By  fiscal  year,  in  millions  of  dollars] 


1QS7 
190/ 

1900 

1909 

i99U 

1QQ1 
1991 

Section  203.  Repeal  Trial  Work  Period,  Extend  Period  of  tligibility, 

and  Other  Changes  for  1619  Participants: 

SSI  

(») 

(M 

(M 

(M 

Medicaid..  

(») 

(M 

1 

2 

3 

Subtotal  

(M 

(M 

1 

2 

3 

Section  204.  Notify  SSI  Eligibtes  of  1619  Provisions  

(M 

(M 

(•) 

(») 

Section  205  Provide  Medicaid  to  Adult  Kids  Who  Move  from  SSI  to 

01  Medicaid  

(M 

3 

7 

10 

12 

Section  206.  Provide  Medicaid  to  1619  Recipients  Who  Live  in 

109b  States  Medicaid  

(M 

(') 

(M 

Total  all  sections: 

SSI  

-2 

-13 

-15 

-16 

-18 

Medicaid  

1 

8 

17 

23 

28 

Total  Federal  outlays  

-1 

-5 

2 

7 

10 

>  Less  than  $500,000 


Section  112  provides  that  certain  disabled  widows  or  widowers 
from  the  ages  of  60  through  64  receive  Medicaid  benefits  they 
would  otherwise  have  lost.  Current  law  requires  that  widows  or 
widowers  on  SSI  apply  for  OASDI  benefits  at  age  60.  If  these  bene- 
fits are  high  enough,  they  are  ineligible  for  SSI  and  Medicaid  but 
they  are  not  eligible  for  Medicare  until  age  65.  Costs  are  based  on 
an  estimated  3600  persons  each  year  who  would  be  affected  by  the 
bill,  leading  to  federal  costs  rising  from  $1  million  in  1988  to  $8 
million  in  1991.  The  provision  would  not  be  effective  until  October 
1, 1987. 

Title  II  of  the  bill  deals  primarily  with  Section  1619  of  the  Social 
Security  Act.  The  1619  provisions  permit  disabled  persons  who 
work  to  retain  SSI  and/or  Medicsdd  benefits  in  certain  circum- 
stances when  their  earnings  would  otherwise  have  made  them  in- 
eligible. Section  201  permanently  authorizes  Section  1619,  which 
was  due  to  expire  on  July  1,  1987.  The  CBO  estimate  shows  savings 
in  SSI  but  costs  in  Medicaid.  These  estimates  are  based  on  a  July 
1986  study  of  Section  1619  by  the  Social  Security  Administration. 
The  study  found  that  an  estimated  20  to  30  percent  of  1619  partici- 
pants would  reduce  their  work  activity  in  the  absence  of  the  1619 
protections.  Section  1619  thus  encourages  some  disabled  partici- 
pants to  increase  their  earnings,  which  in  turn  reduces  SSI. 

A  number  of  changes  are  made  by  Section  203,  including  repeal 
of  the  trial  work  period  and  the  extended  period  of  eligibility,  the 
setting  of  standards  for  eligibility  determinations  for  1619  partici- 
pants, and  broadening  of  the  Medicaid  eligibility  rules  to  include 
certain  extraordinary  expenses.  The  effect  of  SSI  is  estimated  to  be 
negligible  while  there  would  be  a  small  estimated  cost  in  Medicaid 
beginning  in  1989. 

Under  Section  205,  when  a  disabled  adult  child  (an  adult  who 
was  a  disabled  child)  ceases  to  be  eligible  for  SSI  because  of  the  re- 
ceipt of  OASDI  benefits,  the  child's  Medicaid  benefits  are  contin- 
ued. An  estimated  5000  children  every  year  incur  such  a  change  in 
status.  An  estimated  one-third  would  have  received  Medicaid 
anyway.  Medicaid  costs  are  estimated  to  rise  from  a  negligible 
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amount  in  1987  to  $12  million  in  1991,  based  on  federal  Medicaid 
costs  per  child  of  about  $1330  in  1987  and  $1610  in  1991. 
6.  Estimated  cost  to  State  and  local  governments: 


1987  1988 

1989 

1990 

1991 

SSI  

  (M  -1 

-2 

-2 

-2 

Medicaid  

  1  4 

9 

13 

15 

Total  estimated  State  and  local  outlays  

1  3 

7 

11 

13 

>  Less  than  $500,000. 


The  bill  amendments  would  also  affect  state  and  local  govern- 
ment budgets.  Most  states  supplement  the  federal  SSI  benefit,  so 
that  their  budgets  are  affected  when  the  Congress  enacts  changes 
in  SSI  benefits.  Permanent  authorization  of  section  1619  would 
result  in  small  state  and  local  savings  of  $1  million  to  $2  million  a 
year. 

States  share  in  the  financing  of  Medicaid,  accounting  for  55  per- 
cent of  program  outlays  on  average.  Their  share  of  the  Medicaid 
costs  from  the  bills'  various  sections  would  rise  from  $1  million  in 
1987  to  an  estimated  $13  million  in  1991. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Janice  Peskin  and  Don  Muse. 

10.  Estimate  approved  by:  James  L.  Blum,  Assistant  Director  for 
Budget  Analysis. 
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AMENDMENTS  TO  SECTION  1619  OF  THE  SOCIAL  SECURITY 

ACT 


September  22  (legislative  day,  September  15),  1986.— Ordered  to  be  printed 


Mr,  Packwood,  from  the  Committee  on  Finance, 
submitted  the  following 

REPORT 

[To  accompany  S.  2209] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (S. 
2209)  to  make  permanent  and  improve  the  provisions  of  section 
1619  of  the  Social  Security  Act,  which  authorizes  the  continued 
pa5anent  of  SSI  benefits  to  individuals  who  work  despite  severe 
medical  impairment;  to  amend  such  Act  to  require  concurrent  noti- 
fication of  eligibility  for  SSI  and  Medicaid  benefits  and  notification 
to  certain  disabled  SSI  recipients  of  their  potential  eligibility  for 
benefits  under  such  section  1619;  to  provide  for  a  GAO  study  of  the 
effects  of  such  section's  work  incentive  provisions,  and  for  other 
purposes,  having  considered  the  same,  reports  favorably  thereon 
with  an  amendment  and  an  amendment  to  the  title  and  recom- 
mends that  the  bill  as  amended  do  pass. 

1.  Summary 

The  Committee  bill  makes  permanent  and  simplifies  the  special 
provisions  of  section  1619  of  the  Social  Security  Act  which  are  de- 
signed to  eliminate  work  disincentives  for  individuals  who  become 
eligible  for  supplemental  security  income  by  reason  of  blindness  or 
disability  and  subsequently  attempt  to  go  to  work.  The  bill  as  re- 
ported: 

Makes  Section  1619  a  permanent  feature  of  the  law. 

Allows  beneficiaries  of  Section  1619  to  receive  up  to  2 
months  of  SSI  benefits  during  temporary  periods  when  they 
are  in  public  institutions  or  Medicaid  facilities. 

Simplifies  the  transitions  among  regular  SSI  status,  special 
benefit  status  under  section  1619(a),  and  special  Medicaid 
status  imder  section  1619(b).  Standards  are  established  as  to 
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when  eligibility  determinations  must  be  conducted,  and  certain 
non-productive  determinations  are  eliminated. 

Modifies  the  Medicaid  status  rules  to  give  appropriate  con- 
sideration to  certain  extraordinary  expenses;  to  assure  that 
Medicaid  is  continued  in  States  which  do  not  automatically 
provide  Medicaid  to  all  SSI  recipients;  and  to  eliminate  the  loss 
of  Medicaid  in  certain  circumstances  where  such  loss  is  caused 
by  the  award  or  increase  of  childhood  disability  benefits  under 
title  II  of  the  Social  Security  Act. 

Requires  that  SSI  recipients  be  appropriately  informed  of 
the  availability  of  section  1619  benefits. 

II.  General  Description  of  the  Bill 

BACKGROUND  AND  REASON  FOR  CHANGE 

The  social  security  disability  program  is  based  on  the  concept 
that  the  benefit  provided  compensates  for  the  loss  of  the  individ- 
ual's ability  to  earn  because  of  his  disability.  The  same  concept  ap- 
plies to  the  supplemental  security  income  (SSI)  program,  that  is,  an 
individual  ;s  qualified  for  cash  assistance  when  his  physical  or 
mental  condition  will  not  permit  him  to  provide  for  his  basic  needs 
through  won:  effort. 

Less  severely  handicapped  individuals  with  limited  ability  to 
work  also  may  receive  assistance  from  a  variety  of  governmental 
programs  at  the  Federal,  State,  and  local  levels,  but  the  Federal 
Social  Security  Act  programs  of  disability  insurance  and  supple- 
mental security  income  were  not  designed  to  provide  income  sup- 
port for  individuals  in  that  category. 

While  the  Congress  has  found  it  necessary  and  important  to  limit 
eligibility  under  these  programs  to  those  who  are  so  medically  dis- 
abled that  they  cannot  work,  the  Committee  recognizes  that  some 
individuals  determined  to  meet  the  Social  Security  Act  definition  of 
disability  are  nevertheless  so  motivated  towards  work  and  inde- 
pendence that  they  later  manage  to  work  in  spite  of  their  impair- 
ments. 

Such  individuals  present  a  difficult  dilemma  for  public  policy.  Al- 
lowing them  to  continue  receiving  income  maintenance  benefits 
would  seem  to  undermine  the  fundamental  Congressional  decision 
that  eligibility  be  limited  to  those  who  cannot  work.  This  policy 
could  lead  to  a  far  broader  program  which  would  not  only  be  much 
more  costly  but  would  also  raise  serious  policy  issues. 

On  the  other  hand,  terminating  benefits  in  such  circumstances 
can  be  a  powerful  disincentive  to  the  work  efforts  which  these  se- 
verely disabled  individuals  are  otherwise  motivated  to  attempt. 
This  is  particularly  a  problem  where  supplemental  security  income 
eligibility  (with  its  concomitant  eligibility  for  Medicaid)  is  con- 
cerned. By  definition,  these  programs  deal  with  individuals  who 
have  limited  resources  to  fall  back  on  should  their  work  attempts 
fail  or  prove  insufficient  to  meet  their  medical  and  other  needs. 

In  1980,  the  Committee  proposed  and  Congress  enacted  a  new 
temporary  program  which  addresses  this  dilemma.  Entry  into  this 
program  is  limited  to  those  individuals  who  have  severe  disabilities 
and  have  already  been  found  on  the  basis  of  those  disabilities  to  be 
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unable  to  work  and,  therefore,  to  be  eligible  for  supplemental  secu- 
rity income.  When  such  individuals  lose  their  eligibility  for  regular 
SSI  benefits  because  they  go  to  work  at  substantial  gainful  activity 
levels,  they  qualify  for  a  special  benefit  which  is  equal  in  amount 
to  the  benefit  which  would  be  payable  to  an  individual  with  the 
same  income  who  was  eligible  for  regular  SSI  benefits  (that  is,  to 
an  individual  who  had  the  same  amount  of  countable  income  from 
a  source  other  than  earnings).  To  qualify  for  this  special  benefit, 
the  individual  must  continue  to  have  the  same  medical  impairment 
on  the  basis  of  which  he  was  originally  found  eligible  and  to  contin- 
ue meeting  all  SSI  eligibility  factors  except  for  inability  to  engage 
in  substantial  work  activity. 

In  addition,  the  special  program  adopted  in  1980  allows  SSI  re- 
cipients who  lose  eligibility  for  SSI  because  they  go  to  work  to 
retain  eligibility  for  Medicaid.  This  applies  to  those  whose  work  ac- 
tivity indicates  that  they  are  no  longer  disabled  and  also  to  those 
with  minimal  emplo3nnent  which,  when  added  to  their  income  from 
sources  other  than  earnings,  causes  their  total  income  to  exceed 
the  SSI  eligibility  standards.  Eligibility  for  this  special  Medicaid 
status  is  retained  until  the  individual  attains  a  level  of  earnings 
sufficiently  high  that  he  no  longer  requires  Medicaid.  As  with  the 
special  benefit  status,  the  special  Medicaid  status  is  only  available 
to  those  who  continue  to  have  the  medical  impairment  which  was 
the  basis  for  their  initial  SSI  eligibility  and  who,  except  for  their 
earnings,  continue  to  meet  all  other  eligibility  factors. 

Since  SSI  disability  benefits  are  intended  to  provide  income  sup- 
port for  those  with  severe  disabilities  that  prevent  gainful  work,  it 
was  not  anticipated  that  the  special  program  adopted  in  1980 
would  affect  a  large  proportion  of  the  total  SSI  disability  popula- 
tion. Nevertheless,  the  program  has  proven  useful  in  removing  dis- 
incentives to  work  for  those  recipients  who  are  motivated  to  at- 
tempt work  efforts  despite  apparently  disabling  medical  conditions. 
The  Committee  believes  that  it  is  now  appropriate  to  adopt  this 
special  program  on  a  permanent  basis. 

In  addition  to  making  the  program  permanent,  the  Committee  is 
making  a  number  of  modifications  in  the  program.  In  general, 
these  modifications  are  designed  to  simplify  the  way  in  which  this 
special  program  works  on  the  basis  of  the  experience  of  the  first 
several  years.  The  changes  should  be  viewed  as  streamlining  the 
existing  program.  It  is  not  the  Committee's  intent  to  expand  the 
purpose  of  the  program  or  to  depart  in  any  way  from  the  original 
intent  that  this  special  work  incentive  provision  should  be  viewed 
as  a  separate  program  for  those  who  first  have  qualified  for  regular 
SSI  benefits  on  the  basis  of  their  having  a  severe  physical  or 
mental  impairment  that  prevents  them  from  engaging  in  substan- 
tial gainful  activity.  It  is  not,  and  it  is  not  intended  to  be,  a  step  in 
the  direction  of  a  broader  definition  of  disability  for  the  social  secu- 
rity programs.  The  Committee  recognizes  that  section  1619,  in  pro- 
viding benefits  or  Medicaid  eligibility  to  some  people  who  could  no 
longer  qualify  as  regular  SSI  applicants  (because  they  have  proven 
their  ability  to  engage  in  substantial  employment),  will  create  some 
anomalous  situations.  The  Committee  believes  however  that  the  ac- 
ceptance of  some  anomalies  is  a  reasonable  price  to  pay  for  a  pro- 
gram which,  without  an  expansion  of  the  basic  SSI  program,  re- 
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moves  substantial  disincentives  to  work  attempts  by  the  most 
highly  motivated  disability  recipients. 

PERMANENT  AUTHORIZATION  OF  SECTION  1619 

(Section  2) 

Present  law. — Section  1619  of  the  Social  Security  Act  authorizes 
a  demonstration  program  under  which  special  cash  benefits  and 
Medicaid  coverage  are  provided  to  individuals  who  lose  their  eligi- 
bility for  SSI  because  they  perform  substantial  gainful  activity 
(SGA)  in  spite  of  severe  medical  impairments.  By  regulation  count- 
able earnings  above  $300  a  month  generally  are  considered  to  show 
ability  to  engage  in  SGA.  Section  1619(a)  extends  cash  and  Medic- 
aid coverage  to  disabled  individuals  whose  earnings  preclude  eligi- 
bility for  regular  SSI  cash  benefits.  The  amount  of  the  cash  pay- 
ment under  section  1619(a)  is  equal  to  the  SSI  benefit  the  individ- 
ual would  have  received  under  the  regular  SSI  program  were  it  not 
for  the  SGA  eligibility  cut-off.  An  individual  receiving  cash  benefits 
under  1619(a)  is  treated  as  an  SSI  recipient  for  Medicaid  purposes. 
Section  1619(a)  status  is  ended  when  the  individual's  countable 
income  exceeds  the  amount  which  would  cause  the  Federal  SSI 
payment  to  be  reduced  to  zero  (based  on  the  Federal  benefit  stand- 
ard for  an  individual  in  1986,  the  break-even  point  is  $757  a 
month).  Section  1619(b)  extends  Medicaid  coverage  to  disabled  and 
blind  individuals  who  lose  SSI  or  section  1619(a)  benefits  because 
their  income,  although  high  enough  to  cause  the  loss  of  cash  bene- 
fits may  not  be  enough  to  replace  the  Medicaid  benefits.  Blind  per- 
sons receiving  SSI  cash  payments  are,  by  law,  not  subject  to  the 
SGA  test  in  determining  their  eligibility.  Thus,  blind  SSI  recipients 
do  not  need  the  protection  of  section  1619(a),  but  qualify  for  section 
1619(b)  protection.  Section  1619,  originally  a  3-year  demonstration 
program  effective  from  January  1,  1981  through  December  31, 
1983,  was  enacted  as  part  of  P.L.  96-265  in  1980.  The  section  1619 
program  was  extended  through  June  30,  1987  by  P.L.  98-460  in 
1984. 

Committee  am^ndm^nt — The  Committee  amendment  would 
make  section  1619  a  permanent  provision  of  law. 

EUGIBILTTY  OF  CERTAIN  DISABLED  OR  BUND  INDIVIDUAI^  FOR  BENEFITS 
DURING  INITIAL  TWO  MONTHS  IN  CERTAIN  INSTITUTIONS 

(Section  3) 

Present  law. — Aged,  blind,  or  disabled  individuals  can  be  institu- 
tionalized for  many  reasons  and  for  varying  periods  of  time.  De- 
pending on  the  type  of  institution  (public  or  private,  medical  or 
non-medical),  the  length  of  stay,  and  whether  Medicaid  benefits  are 
paid  on  the  individual's  behalf,  an  individual  can  retain  eligibility 
under  the  SSI  program,  lose  eligibility,  or  be  subject  to  a  reduced 
payment  standeird.  (generally,  an  individual  who  is  an  inmate  of  a 
public  institution  throughout  any  month,  cannot  be  eligible  for  SSI. 
However,  the  law  provides  that  an  otherwise  eligible  individual 
who  is,  throughout  any  month,  in  a  public  or  private  hospital,  ex- 
tended  care  facility,  nursing  home,  or  intermediate  care  facility, 
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where  a  major  portion  of  his  care  is  paid  for  by  the  Medicaid  pro- 
gram, can  be  eligible  for  SSI  but  is  subject  to  a  reduced  SSI  benefit 
of  $25  a  month.  Grenerally  no  payment  is  due  to  an  eligible  individ- 
ual who  is,  throughout  any  month,  an  inmate  of  a  public  institu- 
tion. 

Committee  amendment— The  Committee  amendment  provides 
that  if  an  individual  has  been  eligible  under  the  provisions  of  sec- 
tion 1619(a)  or  1619(b)  in  the  month  before  entering  either  a  public 
institution  whose  primary  purpose  is  medical  treatment  (including 
mental  institutions),  or  a  Medicaid  facility,  the  individual  remains 
eligible  for  an  SSI  benefit  payment  based  on  the  full  federal  benefit 
standard  for  up  to  2  months.  The  additional  2  months  of  regular 
SSI  pa3maents  are  intended  for  the  recipient's  use  in  meeting  ex- 
penses outside  the  institution  (such  as  maintaining  his  place  of  res- 
idence). Therefore  the  institution  or  facility  must  agree  that  the  re- 
cipient be  permitted  to  retain  benefits  payable  imder  this  section 
for  the  provision  to  apply.  This  may  be,  for  example,  an  individual 
agreement  between  the  institution  or  facility  and 

(a)  the  recipient;  or 

(b)  the  local  social  security  office;  or 

(c)  particularly  in  the  case  of  Medicaid  facilities,  the  State. 
The  amendment  includes  a  conforming  requirement  for  Medicaid 

State  plans  to  assure  such  benefits  will  be  disregarded  in  determin- 
ing the  recipient's  required  contribution  to  the  cost  of  care. 

It  is  not  the  CJommittee's  intent  that  individuals  who  are  inmates 
of  a  penal  institution,  even  if  undergoing  medical  or  psychiatric 
treatment  in  a  hospital  or  other  facility,  will  be  covered  by  this 
provision. 

The  Committee  deleted  a  bill  provision  requiring  that  district 
Social  Security  offices  of  sufficient  size  designate  a  1619  specialist. 
The  Committee  urges  the  Secretary  to  establish  a  cadre  of  special- 
ists from  staff  witMn  an  area  of  field  offices,  and  from  staff  of  the 
appropriate  Regional  Office,  if  necessary,  so  that  a  specialist  is 
available  to  consult  with  each  field  office. 

IMPROVEMENTS  TO  SECTION  1619  PROGRAM 

(Section  4) 

Present  law.— The  social  security  disability  insurance  program, 
which  generally  served  as  a  model  for  the  supplemental  security 
income  (SSI)  disability  program,  addresses  the  problem  of  work  dis- 
incentives by  provi(fing  a  nine-month  trial  work  period  during 
which  beneficiaries  who  have  not  recovered  medically  can  attempt 
employment  without  loss  of  benefits.  If  an  individual  is  then  deter- 
mined to  have  regained  the  capacity  for  employment,  benefits  con- 
tinue for  an  additional  3  months.  Moreover,  there  is  provided  also 
a  period  during  which  a  disabled  individual  may  be  reinstated  to 
benefit  status  without  a  medical  determination.  The  period  begins 
after  the  close  of  the  trial  work  period  and  runs  for  15  months. 
These  trial  work  and  reinstatement  provisions  were  also  incorpo- 
rated into  the  SSI  program. 

Since  the  1980  amendments,  SSI  disability  recipients  who  at- 
tempt to  work  also  have  had  the  benefit  of  the  special  benefit  pro- 
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visions  under  section  1619  which  have  been  in  force  as  a  temporary 
demonstration  project. 

Under  subsection  (a)  of  section  1619,  an  individual  who  becomes 
ineUgible  for  SSI  solely  because  he  is  engaging  in  substantial  gain- 
ful activity  (but  has  the  same  medical  impairment  on  the  basis  of 
which  he  was  found  disabled)  can  receive  a  special  benefit — equal 
to  what  he  would  be  getting  if  he  had  the  same  income  but  was 
still  eligible  for  SSL  Receipt  of  this  special  benefit  will  protect  the 
individual's  Medicaid  eligibility  if  he  resides  in  a  State  whose  Med- 
icaid plan  uses  SSI  eligibility  rules. 

Under  subsection  Qa)  of  section  1619,  an  individual  who  has  earn- 
ings which  increase  his  income  above  the  SSI  income  eligibility 
level  (whether  or  not  his  earnings  are  above  the  substantial  gainful 
activity  level)  can  retain  Medicaid  eligibility.  Medicaid  eligibility 
continues  until  the  individual's  income  reaches  a  level  where  it  is 
determined  that  his  earnings  are  sufficient  to  provide  an  equiva- 
lency of  the  SSI  and  Medicaid  benefits  he  would  have  if  he  were 
not  working. 

When  an  individual  moves  from  SSI  to  section  1619(a)  status,  he 
has  been  determined  to  be  no  longer  eligible  for  SSI.  If  he  stops 
working  (unless  the  reentitlement  period  applies)  he  must  reestab- 
lish his  eligibility  under  the  initial  benefit  standards.  Similarly,  an 
individual  who  moves  from  1619(a)  status  (special  cash  benefits)  to 
1619(b)  status  (Medicaid  eligibility  only)  cannot  move  back  into 
1619(a)  without  first  establishing  eligibility  to  regular  SSI  benefits. 

Committee  amendm£nt. — The  permanent  provisions  relating  to 
trial  work  and  reinstatement  and  the  temporary  section  1619  provi- 
sions interact  under  current  law.  Their  interaction  is  complicated 
and  frequently  requires  the  making  of  some  eligibility  determina- 
tions which  are  not  productive  inasmuch  as  they  have  no  practical 
impact  on  the  amount  of  benefits  available  to  an  individual.  This 
makes  it  difficult  to  explain  the  effect  of  earnings  to  recipients  and 
can  cause  inappropriate  concern  for  recipients  who  are  found  ineli- 
gible for  regular  benefits  even  though  they  continue  to  qualify  for 
special  benefits. 

Inasmuch  as  the  Committee  amendment  would  make4)ermanent 
the  provisions  of  section  1619,  there  appears  no  longer  to  be  any 
practical  purpose  served  by  the  trial  work  and  automatic  reentitle- 
ment provisions  in  the  SSI  program.  Consequently,  the  Committee 
amendment  would  eliminate  these  features  from  the  supplemental 
security  income  program.  While  this,  in  effect,  means  that  an  indi- 
vidual loses  SSI  eligibility  in  any  month  in  which  he  demonstrates 
the  ability  to  engage  in  substantial  gainful  activity,  there  is  no 
actual  loss  to  the  individual  since  he  automatically  moves  into  spe- 
cial benefit  status  (unless  his  earnings  are  high  enough  to  raise  his 
total  countable  income  above  the  level  of  eligibility  for  that  status.) 

The  Committee  amendment  also  recognizes  the  reality  that  se- 
verely impaired  individuals  who  make  work  attempts  may  not  be 
able  to  follow  a  steady  progression  from  SSI  status,  to  special  bene- 
fit status  under  section  1619(a),  to  Medicaid  only  status  under  sec- 
tion 1619(b),  and  then  to  a  status  of  complete  independence.  In 
practice,  such  individuals  tend  to  undergo  a  more  varied  experi- 
ence, often  involving  some  setbacks  which  would  require  them  to 
reestablish  eligibility  for  an  earlier  category  of  benefits.  To  accom- 
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modate  this  reality,  the  Committee  provides  a  relatively  simple 
transition,  in  either  direction,  among  the  various  categories  of  ben- 
efits. Actual  determinations  of  eligibility  are  only  required  in  limit- 
ed and  specified  circumstances  (although  the  Secretary  retains  the 
discretion  to  review  the  continuing  eligibility  of  recipients  on  a 
periodic  basis  and  whenever  there  is  an  indication  that  there  may 
have  been  a  change  in  medical  condition  or  other  element  of  eligi- 
bility). 

Further,  the  Committee  amendment  would  make  explicit  in  stat- 
ute the  current  administrative  practice  which  requires  the  filing  of 
a  new  application  for  SSI  only  in  cases  where  the  individual  has 
been  ineligible  for  a  period  in  excess  of  12  consecutive  months. 
While  the  15-month  automatic  reentitlement  period  is  being  elimi- 
nated by  these  amendments,  a  disabled  person  who  becomes  ineligi- 
ble for  SSI  or  1619  benefits  for  a  period  of  12  or  fewer  months  may 
be  reinstated  without  having  to  be  first  determined  disabled. 

The  process  under  the  Committee  amendment  is  expected  to  op- 
erate in  this  manner: 

An  individual  who  has  not  previously  been  eligible  for  benefits 
under  title  XVI  of  the  Social  Security  Act  (or  has  not  been  so  eligi- 
ble within  the  past  12  months)  must  file  an  application  for  benefits 
to  establish  eligibility.  Such  an  individual  must,  as  under  present 
law,  be  able  to  establish  that  he  has  a  severe  physical  or  mental 
impairment  which  prevents  him  from  engaging  in  substantial  ggiin- 
ful  activity.  The  standards  and  procedures  to  be  applied  are  those 
which  apply  under  present  law  to  both  the  supplemental  security 
LQCome  and  social  security  disability  insurance  program.  (In  addi- 
tion he  must  meet  all  the  nondisability-related  requirements  of  the 
SSI  program.)  An  individual  who  cannot  establish  eligibility  on  this 
basis  cannot  become  eligible  under  the  regular  SSI  program  or 
under  the  special  programs  established  by  section  1619. 

If  an  individual  has  become  eligible  on  this  basis  for  SSI  benefits 
and  then  goes  to  work  at  an  earnings  level  which  exceeds  the 
level  ordinarily  considered  to  constitute  substantial  gainful  activity 
($300  per  month  under  current  regulation),  he  will  not  be  eligible 
in  any  month  in  which  he  has  such  earnings  for  a  regular  SSI  ben- 
efit. However,  he  will  be  eligible  for  a  special  benefit  under  section 
1619(a)  which  is  exactly  equal  to  the  Federal  SSI  benefit  which 
would  be  payable  in  that  month  on  the  basis  of  his  actual  total 
countable  income. 

Since  there  is  no  actual  practical  change  in  his  benefit  amount 
by  reason  of  this  special  status,  no  determination  with  respect  to 
his  disability  status  is  required  at  this  point.  (To  the  extent  that  his 
earnings  represent  a  change  in  his  total  countable  income,  an 
income  determination  may  be  required  as  with  any  other  income 
change.) 

While  there  is  no  immediate  requirement  of  a  disability  determi- 
nation based  on  the  fact  that  the  recipient  has  begun  to  engage  in 
substantial  work  activity,  the  Committee  amendment  does  require 
that  the  individual's  medical  condition  be  reviewed  within  12 
months  after  he  enters  the  special  section  1619  status.  The  purpose 
of  this  review  is  to  determine  whether  the  individal  continues  to 
have  the  disabling  physical  or  mental  impairment  on  the  basis  of 
which  he  was  first  found  eligible.  If  the  individual  has  medically 
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recovered,  his  eligibility  for  any  benefits  under  title  XVI,  including 
section  1619,  will  be  terminated.  However,  if  he  has  not  medically 
recovered  (and  still  meets  the  non-disability  requirements),  he  will 
be  eligible  for  benefits  under  section  1619  even  though  he  is  not 
longer  disabled  to  the  extent  of  being  unable  to  do  significant  work. 

If  an  individual  in  1619(a)  status  ceases  to  have  earnings  indica- 
tive of  substantial  gainful  activity,  benefits  will  be  payable  under 
the  regular  SSI  provisions  so  long  as  he  continues  to  have  the  dis- 
abling medical  condition  and  to  meet  non-disability  eligibility  re- 
quirements. 

An  individual  receiving  SSI  or  1619(a)  benefits  may  earn  enough 
to  increase  his  countable  income  to  the  point  that  he  is  ineligible 
for  any  further  cash  benefits.  Assuming  he  has  not  medically  re- 
covered, he  may  be  eligible  for  a  special  status  in  which  no  cash 
benefits  are  payable,  but  he  retains  Medicaid  eligibility.  If  his 
income  subsequently  declines,  he  may  again  begin  receiving  cash 
benefits  under  1619(a)  (if  he  continues  to  have  earnings  in  excess  of 
the  amount  ordinarily  considered  to  constitute  substantial  gainful 
activity)  or  under  the  regular  SSI  provisions  (if  he  no  longer  has 
earnings  at  that  level). 

The  Committee  amendment,  thus,  departs  from  current  law  by 
allowing  an  individual  to  move  from  1619(b)  status  (Medicaid  only) 
back  into  cash  benefit  status  (1619(a)  or  regular  SSI)  without  first 
requiring  a  medical  redetermination  of  SSI  eligibility.  However,  a 
prompt  review  of  his  continuing  medical  eligibility  is  required  in 
such  a  case  if  in  one  or  more  of  the  12  months  before  he  returned 
to  cash  benefit  status  he  had  earnings  at  a  level  which  (after  appli- 
cable disregards)  would  be  sufficient  to  reduce  the  Federal  benefit 
amount  to  zero.  A  continuing  review  of  medical  eligibility  is  also 
required  for  an  individual  who  reestablishes  his  eligibility  for  sec- 
tion 1619(b)  status  within  a  year  of  his  last  eligibility  for  that 
status.  The  requirement  similarly  applies  only  to  those  who  in  the 
month  of  reestablishing  eligibility  or  in  one  or  more  of  the  prior  12 
months  had  earnings  which  would  be  sufficient  (after  disregards)  to 
reduce  the  Federal  benefit  to  zero. 

When  a  continuing  disability  review  is  required  for  an  individual 
moving  from  Medicaid  only  to  cash  benefit  status  (or  reestablishing 
eligibility  for  the  Medicaid  status),  the  standard  for  review  will  be 
the  medical  improvement  standard  established  by  the  1984  disabil- 
ity amendments.  The  threshold  question  for  such  a  review  is 
whether  there  has  been  "any  medical  improvement  in  the  individ- 
ual's impairment"  (other  than  an  improvement  which  is  unrelated 
to  ability  to  work). 

If  there  has  been  no  medical  improvement  (and  all  non-disability 
eligibility  factors  are  met),  the  individual  will  continue  to  receive 
benefits.  (The  statute  spells  out  certain  limited  exceptions,  for  ex- 
ample, in  the  case  of  new  diagnostic  techniques  showing  that  the 
individual  is  less  disabled  than  was  originally  determined.) 

If  there  has  been  medical  improvement,  the  Social  Security  Ad- 
ministration will  then  make  a  determination  as  to  whether  the  in- 
dividual continues  to  be  unable  to  engage  in  substantial  gainful  ac- 
tivity by  reason  of  a  severe,  medically  determinable  impairment.  If 
the  individual  is  found  no  longer  disabled  under  this  standard,  his 
benefits  will  terminate  and  he  will  no  longer  be  eligible  for  any  SSI 
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benefits  or  any  benefits  under  section  1619  (a)  or  (b)  and  cannot  re- 
establish eligibility  for  any  such  benefits  except  on  the  basis  of  a 
new  application  for  initial  entitlement. 

COUNTABLE  EARNINGS  AND  "EQUIVALENT"  BENEFITS 

(Also  Section  4) 

Present  law. — The  law  provides  that  one  of  the  factors  used  in  de- 
terming  whether  an  individual  is  eligible  for  Medicaid  benefits 
under  section  1619(b)  is  whether  the  earnings  of  the  disabled  or 
blind  individual  are  sufficient  to  provide  a  "reasonable  equivalent" 
of  the  SSI  £ind  Medicaid  benefits  for  which  the  person  would  have 
been  eligible  in  the  absence  of  such  earnings.  Separately  the  law 
requires  the  costs  of  impairment-related  work  expenses  be  disre- 
garded in  determining  whether  earnings  constitute  SGA,  and  re- 
quires impairment-related  work  expenses  plus  income  needed  for 
approved  self-support  plans  to  be  disregarded  in  computing  SSI 
benefit  payments. 

Committee  amendment. — The  Committee  amendment  requires 
that  the  value  of  publicly  funded  attendant  care  or  personal  care 
services  be  added  to  the  consideration  of  whether  an  individual's 
earnings  provide  a  "reasonable  equivalent"  of  benefits  which  the 
individual  otherwise  would  have  been  entitled  to  in  the  absence  of 
earnings.  The  amendment  also  clarifies  that  federally  administered 
State  supplementary  pajmaents  are  to  be  considered  in  such  a  de- 
termination and  also  provides  for  the  exclusion  from  earnings 
available  to  replace  these  benefits  the  cost  of  certain  work  expenses 
and  the  cost  of  achieving  plans  for  self-support.  Finally,  the  amend- 
ment requires  that  the  "reasonable  equivgdent"  of  benefits  criteria 
under  section  1619(b)  be  based  on  information  and  data  that  are 
updated  at  least  once  a  year. 

SECTION  1619  ELIGIBILITY  NOTICES 

(Section  5) 

Present  law. — The  law  requires  the  Secretary  of  Health  and 
Human  Services  to  develop  and  disseminate  to  applicants  for  and 
recipients  of  SSI  information  on  the  potential  availability  of  bene- 
fits and  services  for  disabled  individuals  under  section  1619. 

Committee  amendment. — The  Committee  amendment  reqiiires 
the  Secretary  of  Health  and  Human  Services  to  notify  any  individ- 
ual receiving  SSI  on  the  basis  of  disability  or  blindness  of  his  or 
her  potenti^  eligibility  under  section  1619  at  the  following  times: 
At  the  time  of  the  initial  award  of  eligibility  (in  the  case  of 
an  individual  18  or  over); 

When  the  individual's  earned  income  first  equals  or  exceeds 
$200  per  month;  and  periodically  thereafter,  so  long  as  the  in- 
dividual has  earned  income  of  $200  or  more  a  month,  regard- 
less of  the  age  of  the  individual. 
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SOCIAL  SECURITY  CHILD's  BENEFITS 

(Section  6) 

Present  Zaa;.— Under  the  Social  Security  Disability  Insurance 
Program,  a  disabled  person  age  18  or  over  whose  disability  began 
before  the  age  of  22,  is  eligible  for  a  monthly  disabled  child's  bene- 
fit if  the  person  is  the  child  or  eligible  grandchild  or  great  grand- 
child of  a  retired,  deceased,  or  disabled  worker.  Under  the  SSI  pro- 
gram, social  security  benefits  are  considered  unearned  income  and 
all  but  $20  monthly  is  subtracted  from  the  SSI  payment.  For  exam- 
ple, in  1986  a  disabled  person  receiving  a  disabled  child's  benefit  of 
$120  per  month  and  no  other  income  would  receive  a  Federal  SSI 
payment  of  $236  per  month  and  would  have  a  total  monthly 
income  of  $356.  A  disabled  person  with  a  disabled  child's  benefit  of 
$356  or  more  a  month  would  not  receive  an  SSI  payment. 

Committee  amendment. — The  committee  amendment  provides  for 
continued  Medicaid  coverage  of  those  disabled  or  blind  individuals 
who  lose  their  eligibility  for  SSI  when  their  income  increases  solely 
because  they  become  newly  eligible  for  social  security  benefits  as 
an  "adult  disabled  child"  or  because  of  an  increase  in  their  benefits 
as  an  adult  disabled  child.  This  means  that  a  disabled  or  blind 
person  who  becomes  entitled  to  an  adult  disabled  child's  benefit  or 
an  increase  in  such  benefit  that  causes  him  or  her  to  be  no  longer 
eligible  for  SSI  would  continue  to  be  eligible  for  Medicaid  benefits 
on  the  same  basis  as  other  SSI  recipients. 

SECTION  209G>)  STATES 

(Section  7) 

Present  law. — In  what  are  commonly  referred  to  as  section  209(b) 
States,  the  State  determines  Medicaid  eligibility  for  aged,  blind,  or 
disabled  persons  using  more  restrictive  criteria  than  those  of  the 
SSI  program.  The  criteria  may  not  be  more  restrictive  than  those 
in  effect  on  January  1,  1972  under  the  Federal-State  adult  assist- 
ance programs  for  the  aged,  blind,  and  disabled.  There  are  current- 
ly 14  209(b)  States:  Connecticut,  Hawaii,  Illinois,  Indiana,  Minneso- 
ta, Missouri,  Nebraska,  New  Hampshire,  North  Carolina,  North 
Dakota,  Ohio,  Oklahoma,  Utah,  and  Virginia.  This  means  that  sec- 
tion 1619  participants  in  209(b)  States  are  not  automatically  enti- 
tled to  Medicaid  coverage.  They  may  be  subject  to  more  restrictive 
Medicaid  eligibility  requirements  either  by  virtue  of  the  disability 
eligibility  test  or  the  income  and  resources  eligibility  criteria. 

Committee  amendment. — The  Committee  amendment  mandates 
Medicaid  coverage  in  209(b)  States  to  those  who  were  eligible  for 
Medicaid,  under  the  more  restrictive  criteria,  at  the  time  they 
became  eligible  under  section  1619. 

EFFECTIVE  DATE 

(Section  8) 

Present  law. — Under  present  law  the  section  1619  program  is 
scheduled  to  expire  on  June  30,  1987. 
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Committee  am^ndm^nt— The  Committee  amendment  makes  the 
section  1619  program  (section  2  of  bill)  permanent  on  enactment 
and  makes  the  other  sections  of  the  bill  effective  as  of  July  1,  1987. 

III.  Regulatory  Impact  of  the  Bill 

In  compliance  with  paragraph  11(b)  of  Rule  XXVI  of  the  Stand- 
ing Rules  of  the  Senate  the  following  evaluation  is  made  of  the  reg- 
ulatory impact  which  would  be  incurred  in  carrying  out  the  bill. 

(A)  The  bill  is  not  essentially  regulatory  in  nature  but 
simply  modifies  the  requirements  for  an  existing  benefit  pro- 
gram. The  particular  provisions  dealt  with  by  this  bill  are  ex- 
pected to  directly  affect  a  small  percentage  of  the  approximate- 
ly 4  million  recipients  of  supplemental  security  income. 

(B)  By  eliminating  disincentives  to  employment,  the  bill 
could  have  a  significant  personal  economic  impact  on  those  dis- 
abled individuals  affected,  but  the  overall  economic  impact  on 
consumers  and  businesses  would  be  negligible. 

(C)  The  bill  should  have  no  impact  on  personal  privacy. 

(D)  To  the  extent  that  the  bill  mainly  serves  to  streamline 
the  processes  for  the  existing  program,  there  may  be  a  minor 
reduction  in  the  paperwork  associated  with  operating  the  sup- 
plemental security  income  program. 

IV.  Vote  of  the  Committee  in  Reporting  the  Bill 

In  compliance  with  paragraph  7  of  Rule  XXVI  of  the  Standing 
Rules  of  the  Senate,  the  following  statement  is  made  relative  to  the 
vote  by  the  Committee  to  report  the  bill. 

The  bill  was  ordered  reported  by  a  voice  vote. 

V.  Budgetary  Impact  of  the  Bill 

In  compliance  with  paragraph  11(a)  of  Rule  XXVI  of  the  Stand- 
ing Rules  of  the  Senate,  the  following  statement  is  made  relative  to 
the  costs  and  budgetary  impacts  of  the  bill. 

The  Committee  adopts  the  estimates  incorporated  in  the  CBO 
analysis  of  the  bill  as  shown  below: 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DQ  September  18,  1986, 

Hon.  Bob  Packwood, 

Chairman,  Senate  Committee  on  Finance, 

U.S.  Senate,  Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  S.  2209,  the  Employment  Op- 
portunities for  Disabled  Americans  Act. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

With  best  wishes. 
Sincerely, 

Rudolph  G.  Penner,  Director. 
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CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  number:  S.  2209. 

2.  Bill  title:  Emplo5nnent  Opportunities  for  Disabled  Americans 
Act. 

3.  Bill  status:  As  ordered  reported  by  the  Senate  Committee  on 
Finance  on  September  10,  1986. 

4.  Bill  purpose:  To  make  permanent  and  improve  the  provisions 
of  section  1619  of  the  Social  Security  Act,  and  for  other  purposes. 

5.  Estimated  cost  to  the  Federal  Grovemment: 


[By  fiscal  years,  in  milliofls  of  dollars] 


1986  1987  1988  1989  1990 


Required  budget  authority   -2        -7        -3        (M  1 

Estimated  outlays   -2        -7        -3        {»)  1 

» Less  than  $500,000. 

Note:  The  effects  of  this  bill  would  fall  within  budget  functions  550  and  600. 

Basis  of  Estimate:  Estimates  for  each  of  the  seven  sections  of  the 
bill  are  shown  in  the  table  below.  The  effective  date  for  the  provi- 
sions is  July  1,  1987,  with  the  exception  of  making  section  1619  per- 
manent which  is  effective  upon  enactment. 

ESTIMATED  FEDERAL  OUTUYS  BY  SECTION 


[By  fiscal  years,  in  millions  of  dollars] 


1987 

1988 

1989 

1990 

1991 

Section  2: 

Make  permanent  sections  1619  a  and  b: 

SSI  

-3 

-14 

-16 

-17 

-19 

Medicaid  

1 

4 

5 

5 

5 

Subtotal  

-2 

-10 

-11 

-12 

-14 

Section  3: 

Increase  SSI  benefits  to  1619  a  and  b  eligibles  wlien  institutional- 

ized   

{') 

{') 

{') 

{') 

Section  4: 

Repeal  trial  work  period,  extended  period  of  eligibility,  and  other 

changes  for  1619  participants: 

SSI  

(M 

(M 

Medicaid  

{') 

{') 

1 

2 

3 

Subtotal  

1 

2 

3 

Section  5: 

Notify  SSI  eligibles  of  1619  provisions  

{') 

Section  6: 

Provide  Medicaid  to  adult  kids  who  move  from  SSI  to  Dl:  Medicaid.... 

3 

7 

10 

12 

Section  7: 

Provide  Medicaid  to  1619  recipients  who  live  in  209b  States: 

Medicaid  

{') 

(M 

Total  all  sections: 

SSI  

-3 

-14 

-16 

-17 

-19 

Medicaid  

1 

7 

13 

17 

20 

Total  outlays  

-2 

-7 

-3 

1 

1  Less  than  $500,000. 
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Section  2  of  S.  2209  permanently  authorizes  Section  1619  of  the 
Social  Security  Act,  which  was  due  to  expire  on  July  1,  1987,  The 
1619  provisions  permit  disabled  persons  who  work  to  retain  SSI 
and/or  Medicaid  benefits  in  certain  circumstances  when  their  earn- 
ings would  otherwise  have  made  them  ineligible.  The  CBO  estimate 
shows  savings  in  SSI  but  costs  in  Medicaid.  These  estimates  are 
based  on  a  July  1986  study  of  Section  1619  by  the  Social  Security 
Administration.  The  study  found  that  an  estimated  20  to  30  per- 
cent of  1619  participants  would  reduce  their  work  activity  in  the 
absence  of  the  1619  protections.  Section  1619  thus  encourages  some 
disabled  participants  to  increase  their  earnings,  which  in  turn  re- 
duced SSI. 

Section  3  allows  Section  1619  participants  to  receive  up  to  two 
months  of  SSI  benefits  when  they  are  institutionalized.  Currently, 
the  institutionalized  receive  only  $25  a  month  from  SSI.  Because 
there  are  only  about  10,000  participants  in  a  month,  and  only  a 
small  fraction  are  institutionalized,  costs  of  this  provision  would  be 
negligible. 

A  number  of  changes  affecting  1619  participants  are  made  by 
Section  4,  including  repeal  of  the  trial  work  period  and  the  ex- 
tended period  of  eligibility,  the  setting  of  standards  for  eligibility 
determinations,  and  broadening  of  the  Medicaid  eligibility  rules  to 
include  certain  extraordinary  expenses.  The  effect  on  SSI  is  esti- 
mated to  be  negligible  while  there  would  be  a  small  estimated  cost 
in  Medicaid  beginning  in  1989. 

Section  5  requires  that  disabled  persons  be  notified  of  the  1619 
provisions  at  the  time  of  their  award  of  benefits  and  when  their 
countable  earned  income  is  $200  or  more  a  month.  Costs  are  esti- 
mated to  be  negligible. 

Under  Section  6,  when  a  disabled  adult  child  (an  adult  who  was 
a  disabled  child)  ceases  to  be  eligible  for  SSI  because  of  the  receipt 
of  OASDI  benefits,  the  child's  Medicaid  benefits  are  continued.  An 
estimated  5000  children  every  year  incur  such  a  change  in  status. 
An  estimated  one-third  would  have  received  Medicaid  anyway. 
Medicaid  costs  are  estimated  to  rise  from  a  negligible  amount  in 
1987  to  $12  million  in  1991,  based  on  federal  Medicaid  costs  per 
child  of  about  $1330  in  1987  and  $1610  in  1991. 

Section  7  requires  that  certain  states  ("209b"  states)  who  set 
their  own  Medicaid  eligibility  standards  provide  Medicaid  to  1619 
participants.  The  cost  is  estimated  to  be  negligible. 

6.  Estimated  cost  to  State  and  local  governments: 


[By  fiscal  yaer,  in  mill 

ions  of  dollars] 

1987 

1988 

1989  1990 

1991 

SSI  

-1 

-2  -2 

-2 

Medicaid  

3 

6  8 

9 

Total  estimated  state  and  local  outlays  

{') 

2 

4  6 

7 

» Less  than  $500,000. 


The  bill  amendments  would  also  affect  state  and  local  govern- 
ment budgets.  Most  states  supplement  the  federal  SSI  benefit,  so 
that  their  budgets  ar^  affected  when  the  Congress  enacts  changes 
in  SSI  benefits.  Permanent  authorization  of  section  1619  would 
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result  in  small  state  and  local  savings  of  $1  million  to  $2  million  a 
year. 

States  share  in  the  financing  of  Medicaid,  accounting  for  55  per- 
cent of  program  outlays  on  average.  Their  share  of  the  Medicaid 
costs  from  the  bills*  various  sections  would  rise  from  a  negligible 
amount  in  1987  to  a  estimated  $9  million  in  1991. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Janice  Peskin. 

10.  Estimate  approved  by:  C.G,  Nuckols  (for  James  L.  Blum,  As- 
sistant Director  for  Budget  Analysis). 

VI.  Changes  in  Existing  Law 

In  compliance  with  paragraph  12  of  rule  XXVI  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as 
reported,  are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman): 

Excerpt  from  Social  Security  Disability  Amendments  of  1980 

Sec.  201.  (d)  The  amendments  made  by  subsections  (a)  and  (b) 
shall  become  effective  on  January  1,  1981  [,  but  shall  remain  in 
effect  only  through  June  30,  19871 . 

Excerpts  from  the  Social  Security  Act 

Sec.  1611.  (eXlXA)  Except  as  provided  in  subparg^aphs  (B),  (C), 
G))  and  [(D)]  (EX  no  person  shall  be  an  eligible  individual  or  eligi- 
ble spouse  for  purposes  of  this  title  with  respect  to  any  month  if 
throughout  such  month  he  is  an  inmate  of  a  public  institution. 

(B)  In  any  case  where  an  eligible  individual  or  his  eligible  spouse 
(if  any)  is,  throughout  any  month,  in  a  hospital,  extended  care  facil- 
ity, nursing  home,  or  intermediate  care  facility  receiving  payments 
(with  respect  to  such  individual  or  spouse)  under  a  State  plan  ap- 
proved under  title  XIX,  the  benefit  under  this  title  for  such  individ- 
ual for  such  month  shall  be  payable  (subject  to  subparagraph  (E))— 

(i)  at  a  rate  not  in  excess  of  $300  per  year  ♦  *  * 

******* 

(E)  Notwithstanding  subparagraphs  (A)  and  (B),  any  individual 
who — 

aXV  is  an  inmate  of  a  public  institution,  the  primary  purpose 
of  which  is  the  provision  of  medical  or  psychiatric  care, 
throughout  any  month  as  described  in  subparagraph  (A),  or 

(II)  is  in  a  hospital,  extended  care  facility,  nursing  home,  or 
intermediate  care  facility  throughout  any  month  as  described  in 
subparagraph  (B), 

(ii)  was  eligible  under  section  1619  (a)  or  (b)  for  the  month 
preceding  such  month,  and 

(Hi)  under  an  agreement  of  the  public  institution  or  the  hospi- 
tal, extended  care  facility,  nursing  home,  or  intermediate  care 
facility  is  permitted  to  retain  any  benefit  payable  by  reason  of 
this  subparagraph, 
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may  he  an  eligible  individual  or  eligible  spouse  for  purposes  of  this 
title  (and  entitled  to  a  benefit  determined  on  the  basis  of  the  rate 
applicable  under  subsection  (b))  for  the  month  referred  to  in  sub- 
clause (I)  or  (II)  of  clause  (i)  and,  if  such  subclause  still  applies,  for 
the  succeeding  month. 

(F)  An  individual  who  is  an  eligible  individual  or  an  eligible 
spouse  for  a  month  by  reason  of  subparagraph  (E)  shall  not  be  treat- 
ed as  being  eligible  under  section  1619  (a)  or  (b)  for  such  month  for 
purposes  of  clause  (ii)  of  such  subparagraph. 

******* 

Sec.  1614.  (a)(3)(A)  *  *  * 

(D)  The  Secretary  shall  by  regulations  prescribe  the  criteria  for 
determining  when  services  performed  or  earnings  derived  form 
services  demonstrate  an  individual's  ability  to  engage  in  substan- 
tial gainful  activity.  In  determining  whether  an  individual  is  able 
to  engage  in  substantial  gainful  activity  by  reason  of  his  earnings, 
where  his  disability  is  sufficiently  severe  to  result  in  a  functional 
limitation  requiring  assistance  in  order  for  him  to  work,  there 
shall  be  excluded  from  such  earnings  an  amount  equal  to  the  cost 
(to  such  individual)  of  any  attendant  care  services,  medical  devices, 
equipment,  prostheses,  and  similar  items  and  services  (not  includ- 
ing routine  drugs  or  routine  medical  services  unless  such  drugs  or 
services  are  necessary  for  the  control  of  the  disabling  condition) 
which  are  necessary  (as  determined  by  the  Secretary  in  regula- 
tions) for  that  purpose,  whether  or  not  such  assistance  is  also 
needed  to  enable  him  to  carry  out  his  normal  daily  functions; 
except  that  the  amounts  to  be  excluded  shall  be  subject  to  such  rea- 
sonable limits  as  the  Secretary  may  prescribe.  Notwithstanding  the 
provisions  of  subparagraph  (B),  an  individual  whose  services  or 
earnings  meet  such  criteria  [,  except  for  purposes  of  subparagraph 
(F)  or  paragraph  (4),]  shall  be  found  not  to  be  disabled. 

(E)  Notwithstanding  the  provisions  of  subparagraphs  (A)  through 
(D),  an  individual  shall  also  be  considered  to  be  disabled  for  pur- 
poses of  this  title  if  he  is  permanently  and  totally  disabled  as  de- 
fined under  a  State  plan  approved  under  title  XIV  or  XVI  as  in 
effect  for  October  1972  and  received  aid  under  such  plan  (on  the 
basis  of  disability)  for  December  1973  (and  for  at  least  one  month 
prior  to  July  1973),  so  long  as  he  is  continuously  disabled  as  so 
defined. 

[(F)  For  purposes  of  this  title,  an  individual  whose  trial  work 
period  has  ended  by  application  of  paragraph  (4)(DXi)  shall,  subject 
to  section  1611(eX4),  nonetheless  be  considered  (except  for  purposes 
of  section  1631(a)(5))  to  be  disabled  through  the  end  of  the  month 
preceding  the  termination  month.  For  purposes  of  the  preceding 
sentence,  the  termination  month  for  any  individual  shall  be  the 
earlier  of  (i)  the  earliest  month  after  the  end  of  such  period  of  trial 
work  with  respect  to  which  such  individual  is  determined  to  no 
longer  be  suffering  from  a  disabling  physical  or  mental  impair- 
ment, or  (ii)  the  first  month,  after  the  period  of  15  consecutive 
months  following  the  end  of  such  period  of  trial  work,  in  which 
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such  individual  engages  in  or  is  determined  to  be  able  to  engage  in 
substantial  gainful  activity.] 

E(G)1  (F)  In  determining  whether  an  individual's  physical  or 
mental  impairment  or  impairments  are  of  a  sufficient  medical  se- 
verity that  such  impairment  or  impairments  could  be  the  basis  of 
eligibility  under  this  section,  the  Secretary  shall  consider  the  com- 
bined effect  of  all  of  the  individual's  impairments  without  regard  to 
whether  any  such  impairment,  if  considered  separately,  would  be 
of  such  severity.  If  the  Secretary  does  find  a  medically  severe  com- 
bination of  impairments,  the  combined  impact  of  the  impairments 
shall  ber  considered  throughout  the  disability  determination  proc- 
ess. 

[(H) J  (G)  In  making  determinations  with  respect  to  disability 
under  this  title,  the  provisions  of  sections  221(h),  221(k),  and 
223(d)(5)  shall  apply  in  the  same  manner  as  they  apply  to  determi- 
nations of  disability  under  title  II. 

[(4)(A)  For  purposes  of  this  title,  any  services  rendered  during  a 
period  of  trial  work  (as  defined  in  subparagraph  (B))  by  an  individ- 
ual who  is  an  aged,  blind,  or  disabled  individual  solely  by  reason  of 
disability  (as  determined  under  paragraph  (3)  of  this  subsection) 
shall  be  deemed  not  to  have  been  rendered  by  such  individual  in 
determining  whether  his  disability  has  ceased  in  a  month  during 
such  period.  As  used  in  this  paragraph,  the  term  "services"  means 
activity  which  is  performed  for  remuneration  or  gain  or  is  deter- 
mined by  the  Secretary  to  be  of  a  tjnpe  normally  performed  for  re- 
muneration or  gain. 

[(B)  The  term  '^period  of  triad  work",  with  respect  to  an  individ- 
ual who  is  an  aged,  blind,  or  disabled  individual  solely  by  reason  of 
disability  (as  determined  under  paragraph  (3)  of  this  subsection), 
means  a  period  of  months  beginning  and  ending  as  provided  in  sub- 
paragraphs (C)  and  (D). 

[(C)  A  period  of  trial  work  for  any  individual  shall  begin  with 
the  month  in  which  he  becomes  eligible  for  benefits  under  this  title 
on  the  basis  of  his  disability;  but  no  such  period  may  begin  for  an 
individual  who  is  eligible  for  benefits  under  this  title  on  the  basis 
of  a  disability  if  he  has  had  a  previous  period  of  trial  work  while 
eligible  for  benefits  on  the  basis  of  the  same  disability. 

[(D)  A  period  of  trial  work  for  any  individual  shall  end  with  the 
close  of  whichever  of  the  following  months  is  the  earlier: 

[(i)  the  ninth  month,  beginning  on  or  after  the  first  day  of 
such  period,  in  which  the  individual  renders  services  (whether 
or  not  such  nine  months  are  consecutive);  or 
[(ii)  the  month  in  which  his  disability  (as  determined  under 
paragraph  (3)  of  this  subsection)  ceases  (as  determined  after  the  ap- 
plication of  subparagraph  (A)  of  this  paragraph).  J 

[(5)J  (4)  A  recipient  of  benefits  bsised  on  disability  under  this 
title  may  be  determined  not  to  be  entitled  to  such  benefits  on  the 
basis  of  a  finding  that  the  physical  or  mental  impairment  on  the 
basis  of  which  such  benefits  are  provided  has  ceased,  does  not  exist, 
or  is  not  disabling  only  if  such  finding  is  supported  by — 
(A)  substantial  evidence  which  demonstrates  that — 

(i)  there  has  been  any  medical  improvement  in  the  indi- 
vidual's impairment  or  combination  of  impairments  (other 
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than  medical  improvement  which  is  not  related  to  the  in- 
dividual's ability  to  work),  and 

[(4)  No  benefit  shall  be  payable  imder  this  title,  except  as  pro- 
vided in  section  1619  (or  section  1616(cX3)),  with  respect  to  an  eligi- 
ble individual  or  his  eligible  spouse  who  is  an  aged,  blind,  or  £&- 
abled  individual  solely  by  application  of  section  1614(aX3XF)  for 
any  month,  after  the  third  month,  in  which  he  engages  in  substan- 
tial gainful  activity  during  the  fifteen-month  period  following  the 
end  of  his  trial  work  period  determined  by  application  of  section 
1614(aX4XDXi).] 

Application  and  Review  Requirements  for  Certain  Individuals 

(1)  For  application  and  review  requirements  affecting  the  eligibil- 
ity of  certain  individuals,  see  section  1631(j). 

It  *  *  *  if  if  it 

Sec.  1619.  (aXV  Except  as  provided  in  section  1631  (jX  any  [Any] 
individual  who  [isj  was  determined  to  he  an  eligible  individual  (or 
eligible  spouse)  by  reason  of  being  under  a  disability  and  was  eligi- 
ble to  receive  benefits  under  section  1611  [(b)  or  under  this  section 
for  the  month  preceding  the  month  for  which  eligibility  for  benefits 
imder  this  section  is  now  being  determined,  and  who  would  other- 
wise be  denied  benefits  by  reason  of  section  1611(eX4)  or  ceases  to 
be  an  eligible  individual  (or  eligible  spouse)  because  his  earnings 
have  demonstrated  a  capacity  to  engage  in]  (or  a  federally  admin- 
istered State  supplementary  payment)  for  a  month  and  whose  earn- 
ings in  a  subsequent  month  exceed  the  amount  designated  by  the 
Secretary  ordinarily  to  represent  substantial  gainful  activity,  shall 
[nevertheless]  qualify  for  a  monthly  benefit  under  this  subsection 
for  such  subsequent  month  (which  shall  be  in  lieu  of  any  benefit 
under  section  1611)  equal  to  an  amount  determined  under  section 
1611(bXl)  (or,  in  the  case  of  an  individual  who  has  an  eligible 
spouse,  under  section  1611(bX2)),  and  for  purposes  of  title  XIX  [of 
this  Act]  shall  be  considered  to  be  [a  disabled  individual]  receiv- 
ing supplemental  security  income  benefits  under  this  title,  for  so 
long  as  [the  Secretary  determines  that]  — 

[(1)]  (A)  such  individual  continues  to  have  the  disabling 
physical  or  mental  impairment  on  the  basis  of  which  such  indi- 
vidual was  found  to  be  under  a  disability  [,  and  continues  to 
meet  all  non-disability-related  requirements  for  eligibility  for 
benefits  under  this  title] ;  and 

[(2)]  (B)  the  income  of  such  individual,  other  than  income 
excluded  pursuant  to  section  1612(b),  is  not  equal  to  or  in 
excess  of  the  amount  which  would  cause  him  to  be  ineligible 
for  payments  under  section  1611  [(b)  (if  he  were  otherwise  eli- 
gible for  such  payments)]  and  such  individual  meets  all  other 
non-disability-related  requirements  for  eligibility  for  benefits 
under  this  title. 

(2)  The  Secretary  shall  make  a  determination  under  paragraph 
dXA)  with  respect  to  an  individual  not  later  than  12  months  after 
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the  first  month  for  which  the  individual  qualifies  for  a  benefit 
under  this  subsection. 

Except  as  provided  in  section  1631  (j),  for  [For]  purposes  of 
title  XIX,  any  individual  under  age  65  who[,  for  the  month  preced- 
ing the  first  month  in  the  period  to  which  this  subsection  applies, 
received— 

[(i)  a  payment  of  supplemental  security  income  benefits 
under  section  1611(b)  on  the  basis  of  blindness  or  disability, 

[(ii)  a  supplementary  pa5nnent  under  section  1616  of  this 
Act  or  under  section  212  of  Public  Law  93-66  on  such  basis, 
[(iii)  a  payment  of  monthly  benefits  under  subsection  (a),  or 
[(iv)  a  supplementary  payment  under  section  1616(c)(3),] 
was  determined  to  be  a  blind  or  disabled  individual  eligible  to  re- 
ceive a  benefit  under  section  Mil  or  any  federally  administered 
State  supplementary  payment  for  a  month  and  who  in  a  subsequent 
month  is  ineligible  for  benefits  under  this  title  (and  for  any  federal- 
ly administered  State  supplementary  payments)  because  of  his  or  her 
income  shall,  nevertheless,  be  considered  to  be  [a  blind  or  disabled 
individual]  receiving  supplemental  security  income  benefits  for 
[so  long  as]  such  subsequent  month  provided  that  the  Secretary 
determines  under  regulations  that — 

[(1)]  (A)  such  individual  continues  to  be  blind  or  continues 
to  have  the  disabling  physical  or  mental  impairment  on  the 
basis  of  which  such  he  was  found  to  be  under  a  disability  and, 
except  for  his  earnings,  [continues  to  meet]  meets  all  non-dis- 
ability-related requirements  for  eligibility  for  benefits  under 
this  title; 

[(2)]  (B)  the  income  of  such  individual  would  not,  except  for 
his  earnings,  be  equal  to  or  in  excess  of  the  amount  which 
would  cause  him  to  be  ineligible  for  payments  under  1611(b)  (if 
he  were  otherwise  eligible  for  such  payments); 

[(3)]  (C)  the  termination  of  eligibility  for  benefits  under 
title  XIX  would  seriously  inhibit  his  ability  to  continue  his  em- 
ployment; and 

[(4)]  (D)  such  individual's  earnings  are  not  sufficient  to 
allow  him  to  provide  for  himself  a  reasonable  equivalent  of  the 
benefits  under  this  title  [and]  (including  any  federally  admin- 
istered State  supplementary  payments),  benefits  under  title  XIX, 
and  publicly  funded  attendant  care  services  (including  personal 
care  assistance),  which  would  be  available  to  him  the  absence 
of  such  earnings. 

(2) (A)  Determinations  made  under  paragraph  (1)(D)  shall  be  based 
on  information  and  data  updated  no  less  frequently  than  annually. 

(B)  In  determining  an  individual's  earnings  for  purposes  of  para- 
graph (1)(D),  there  shall  be  excluded  from  such  earnings  an  amount 
equal  to  the  sum  of  any  amounts  which  are  or  would  be  excluded 
under  clauses  (ii)  and  (iv)  of  section  1612(b)(4)(B)  (or  under  clauses 
(ii)  and  (Hi)  of  section  1612(b)(4)(A))  in  determining  his  or  her 
income. 

(3)  In  the  case  of  a  State  that  exercises  the  option  under  section 
1902(f),  any  individual  who — 

(A)(i)  qualifies  for  a  benefit  under  subsection  (a),  or 
(ii)  meets  the  requirements  of  paragaph  (1);  and 
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(B)  was  eligible  for  medical  assistance  under  the  State  plan 
approved  under  title  XIX  in  the  month  immediately  preceding 
the  first  month  in  which  the  individual  qualified  for  a  benefit 
under  such  subsection  or  met  such  requirements 
shall  remain  eligible  for  medical  assistance  under  such  plan  for  so 
long  as  the  individual  qualifies  for  a  benefit  under  such  subsection 
or  meets  such  requirements. 

Sec.  1631.  (a)  *  *  * 

Applications  and  Furnishing  of  Information 

(e)(1)(A)  The  Secretary  shall,  subject  to  subparagraph  (B),  and 
subsection  (j)  prescribe  such  requirements  with  respect  to  the  filing 
of  applications,  the  suspension  or  termination  of  assistance,  the 
furnishing  of  other  data  and  material,  as  may  be  necessary  for  the 
effective  and  efficient  administration  of  this  title. 

***»♦*♦ 

Application  and  Review  Requirements  for  Certain  Individuals 

Q)(l)  Notwithstanding  any  provision  of  section  1611  or  1619,  any 
individual  who — 

(A)  was  an  eligible  individual  (or  eligible  spouse)  under  sec- 
tion 1611  or  was  eligible  for  benefits  under  or  pursuant  to  sec- 
tion 1619,  and 

(B)  who,  after  such  eligibility,  is  ineligible  for  benefits  under 
or  pursuant  to  both  such  sections  for  a  period  of  12  consecutive 
months, 

may  not  thereafter  become  eligible  for  benefits  under  or  pursuant  to 
either  such  section  until  the  individual  has  reapplied  for  benefits 
under  section  1611  and  been  determined  to  be  eligible  for  benefits 
under  such  section. 

(2)(A)  Notwithstanding  any  provision  of  section  1611  or  section 
1619,  any  individual  who  was  eligible  for  benefits  pursuant  to  sec- 
tion 1619(b),  and  who — 

(i) (I)  on  the  basis  of  the  same  impairment  on  which  his  or  her 
eligibility  under  such  section  1619(b)  was  based  becomes  eligible 
for  benefits  under  section  1611  or  1619(a)  for  a  month  that  fol- 
lows a  period  during  which  the  individual  was  ineligible  for 
benefits  under  sections  1611  and  1619(a),  and 

(II)  has  earned  income  (other  than  income  excluded  pursuant 
to  section  1612(b))  for  any  month  in  the  12-month  period  preced- 
ing such  month  that  is  equal  to  or  in  excess  of  the  amount  that 
would  cause  him  or  her  to  be  ineligible  for  payments  under  sec- 
tion 1611(b)  for  that  month  (if  he  or  she  were  otherwise  eligible 
for  such  payments);  or 

(ii) (I)  on  the  basis  of  the  same  impairment  on  which  his  or 
her  eligibility  under  such  section  1619(b)  was  based  becomes  eli- 
gible under  section  1619(b)  for  a  month  that  follows  a  period 
during  which  the  individual  was  ineligible  under  section  1611 
and  section  1619,  and 
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(II)  has  earned  income  (other  than  income  excluded  pursuant 
to  section  1612(b))  for  such  month  or  for  any  month  in  the  12- 
month  period  preceding  such  month  that  is  equal  to  or  in  excess 
of  the  amount  that  would  cause  him  or  her  to  he  ineligible  for 
payments  under  section  1611(b)  for  that  month  (if  he  or  she 
were  otherwise  eligible  for  such  payments); 
shall,  upon  becoming  eligible  (as  described  in  clause  (i)(I)  or  (ii)(I)), 
be  subject  to  a  prompt  review  of  the  type  described  in  section 
16U(aXU 

(B)  If  the  Secretary  determines  pursuant  to  a  review  required  by 
subparagraph  (A)  that  the  impairment  upon  which  the  eligibility  of 
an  individual  is  based  has  ceased,  does  not  exist,  or  is  not  dis- 
abling, such  individual  may  not  thereafter  become  eligible  for  a 
benefit  under  or  pursuant  to  section  1611  or  section  1619  until  the 
individual  has  reapplied  for  benefits  under  section  1611  and  been 
determined  to  be  eligible  for  benefits  under  such  section. 

Notifications  to  Applicants  and  Recipients 

(k)  The  Secretary  shall  notify  an  individual  receiving  benefits 
under  section  1611  on  the  basis  of  disability  or  blindness  of  his  or 
her  potential  eligibility  for  benefits  under  or  pursuant  to  section 
1619— 

(1)  at  the  time  of  the  initial  award  of  benefits  to  the  individ- 
ual under  section  1611  (if  the  individual  has  attained  the  age 
of  18  at  the  time  of  such  initial  award),  and 

(2)  at  the  earliest  time  after  an  initial  award  of  benefits  to  an 
individual  under  section  1611  that  the  individuals  earned 
income  for  a  month  (other  than  income  excluded  pursuant  to 
section  1612(b))  is  $200  or  more,  and  periodically  thereafter  so 
long  as  such  individual  has  earned  income  (other  than  income 
so  excluded)  of  $200  or  more  per  month. 

******* 

Sec.  1634.  (a)  *  *  * 

******* 

(c)  If  any  individual  who  has  attained  the  age  of  18  and  is  receiv- 
ing benefits  under  this  title  on  the  basis  of  blindness  or  a  disability 
which  began  before  he  or  she  attained  the  age  of  22 — 

(1)  becomes  entitled,  on  or  after  the  effective  date  of  this  sub- 
section, to  child^s  insurance  benefits  which  are  payable  under 
section  202(d)  on  the  basis  of  such  disability  or  to  an  increase  in 
the  amount  of  the  child*s  insurance  benefits  which  are  so  pay- 
able, and 

(2)  ceases  to  be  eligible  for  benefits  under  this  title  because  of 
such  child*s  insurance  benefits  or  because  of  the  increase  in 
such  child*s  insurance  benefits, 

such  individual  shall  be  treated  for  purposes  of  title  XIX  as  receiv- 
ing benefits  under  this  title  so  long  as  he  or  she  would  be  eligible 
for  benefits  under  this  title  in  the  absence  of  such  child*s  insurance 
benefits  or  such  increase. 


21 


Sec.  1902.  (a)  *  *  * 

*  *  *  *  *  *  * 

(f)  Notwithstanding  any  other  provision  of  this  title,  except  as 
provided  in  subsection  (e)  and  section  1619(b)(3)  no  State  not  eligi- 
ble to  participate  in  the  State  plan  program  established  under  title 
XVI  shall  be  required  to  provide  medical  assistance  to  any  aged, 
blind,  or  disabled  individual  (within  the  meaning  of  title  XVI)  for 
any  month  unless  such  State  would  be  (or  would  have  been)  re- 
quired to  provide  medical  assistance  to  such  individual  for  such 
month  had  its  plan  for  medical  assistance  approved  under  this  title 
and  in  effect  on  January  1,  1972,  been  in  effect  in  such  month, 
except  that  for  this  purpose  any  such  individual  shall  be  deemed 
eligible  for  medical  assistance  under  such  State  plan  if  (in  addition 
to  meeting  such  other  requirements  as  are  or  may  be  imposed 
under  the  State  plan)  the  income  of  any  such  individual  as  deter- 
mined in  accordance  with  section  1903(6  (after  deducting  any  sup- 
plemental security  income  pa5mient  and  State  supplementary  pay- 
ment made  with  respect  to  such  individual,  and  incurred  expenses 
for  medical  care  as  recognized  under  State  law)  is  not  in  excess  of 
the  standard  for  medical  assistance  established  under  the  State 
plan  as  in  effect  on  January  1,  1972.  In  States  which  provide  medi- 
cal assistance  to  individuals  pursuant  to  paragraph  (10(C)  of  subsec- 
tion (a)  of  this  section,  an  individual  who  is  eligible  for  medical  as- 
sistance by  reason  of  the  requirements  of  this  section  concerning 
the  deduction  of  incurred  medical  expenses  from  income  shall  be 
considered  an  individual  eligible  for  medical  assistance  under  para- 
graph (lOXA)  of  that  subsection  if  that  individual  is,  or  is  eligible  to 
be  (1)  an  individual  with  respect  to  whom  there  is  payable  a  State 
supplementary  payment  on  the  basis  of  which  similarly  situated  in- 
dividuals are  eligible  to  receive  medical  assistance  equal  in 
amoimt,  duration,  and  scope  to  that  provided  to  individuals  eligible 
under  paragraph  (10)(A),  or  (2)  an  eligible  individual  or  eligible 
spouse,  as  defined  in  title  XVI,  with  respect  to  whom  supplemental 
security  income  benefits  are  payable;  otherwise  that  individual 
shall  be  considered  to  be  an  individual  eligible  for  medical  assist- 
ance imder  paragraph  (lOXC)  of  that  subsection.  In  States  which  do 
not  provide  medical  assistance  to  individuals  pursuant  to  para- 
graph (lOXC)  of  that  subsection,  an  individual  who  is  eligible  for 
medical  assistance  by  reason  of  the  requirements  of  this  section 
concerning  the  deduction  of  incurred  medical  expenses  from 
income  shall  be  considered  an  individual  eligible  for  medical  assist- 
ance under  paragraph  (lOXA)  of  that  subsection. 

**««**« 

(1)  Notwithstanding  any  provision  of  subsection  (a)  to  the  con- 
trary, a  State  plan  under  this  title  shall  provide  that  any  supple- 
mental security  income  benefits  paid  by  reason  of  section 
1611(eXl)(E)  to  an  individual  who — 

(1)  is  eligible  for  medical  assistance  under  the  plan,  and 

(2)  is  in  a  hospital,  skilled  nursing  facility,  or  intermediate 
care  facility  at  the  time  such  benefits  are  paid, 

will  be  disregarded  for  purposes  of  determining  the  amount  of  any 
post-eligibility  contribution  by  the  individual  to  the  cost  of  the  care 
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and  services  provided  by  the  hospital,  skilled  nursing  facility,  or  in- 
termediate care  facility. 

******* 

REFERENCES  TO  LAWS  DIRECTLY  AFFECTING  MEDICAID  PROGRAM 

Sec.  1920.  (a)  Authority  or  Requirements  To  Cover  Additional 
Individuals. — For  provisions  of  law  which  make  additional  individ- 
uals eligible  for  medical  assistance  under  this  title,  see  the  follow- 
ing: 

(1)  AFDC— (A)  Section  402(a)(37)  of  this  Act  (relating  to  indi- 
viduals who  lose  AFDC  eligibility  due  to  increased  earnings). 

(B)  Section  406(h)  of  this  Act  (relating  to  individuals  who  lose 
AFDC  eligibility  due  to  increased  collection  of  child  or  spousal 
support). 

(C)  Section  414(g)  of  this  Act  (relating  to  certain  individuals 
participating  in  work  supplementation  programs). 

(2)  SSL— Section  1619  of  this  Act  (relating  to  benefits  for 
individuals  who  perform  substantial  gainful  activity  despite 
severe  medical  impairment). 

(B)  Section  1634  of  this  Act  (relating  to  individuals  who  lose 
eligibility  for  SSI  benefits  due  to  entitlement  to  child's  insur- 
ance benefits  under  section  202(d)  of  this  Act). 

(3)  Foster  care  and  adoption  assistance.— Section  473(b)  of 
this  Act  (relating  to  medical  assistance  for  children  in  foster 
care  and  for  adopted  children). 

(4)  Refugee  assistance.— Section  412(e)(5)  of  the  Immigra- 
tion and  Nationality  Act  (relating  to  medical  assistance  for  cer- 
tain refugees). 

(5)  Miscellaneous.— (A)  Section  230  of  Public  Law  93-66  (re- 
lating to  deeming  eligible  for  medical  assistance  certain  essen- 
tial persons). 

(B)  Section  231  of  Public  Law  93-66  (relating  to  deeming  eli- 
gible for  medical  assistance  certain  persons  in  medical  institu- 
tions). 

(C)  Section  232  of  Public  Law  93-66  (relating  to  deeming  eli- 
gible for  medical  assistance  certain  blind  and  disabled  medical- 
ly indigent  persons). 

(D)  Section  13(c)  of  Public  Law  93-233  (relating  to  deeming 
eligible  for  medical  assistance  certain  individuals  receiving 
mandatory  State  supplementary  payments). 

(E)  Section  503  of  Public  Law  94-566  (relating  to  deeming  eli- 
gible for  medical  assistance  certain  individuals  who  would  be 
eligible  for  supplemental  security  income  benefits  but  for  cost- 
of-living  increases  in  social  security  benefits). 

(F)  Section  310(b)(1)  of  Public  Law  96-272  (relating  to  con- 
tinuing medicaid  eligibility  for  certain  recipients  of  Veterans' 
Administration  pensions). 

(b)  Additional  State  Plan  Requirements.— For  other  provisions 
of  law  that  establish  additional  requirements  for  State  plans  to  be 
approved  under  this  title,  see  the  following: 

(1)  Section  1618  of  this  Act  (relating  to  requirement  for  oper- 
ation of  certain  State  supplementation  programs). 
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(2)  Section  212(a)  of  Public  Law  93-66  (relating  to  requiring 
mandatory  minimum  State  supplementation  of  SSI  benefits 
program). 
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